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Lhewisin gl Mo Okl -ﬁ-a"‘“‘ éh""tﬁlé-mw b A 19"‘3, a verrant of arrest in

2q Under the lawor Haxisa, plaintifr, now mnd ewer
Ilimg hias birth, has beon a ¢itinon and n'g‘._au_a.]_,__g_f._‘ﬂ_- [
Republic of Yaxies, | g

3¢ Dwring 1902 plaintirs deperted S the United - -
5 . [Statonm mnd went to taxioe far the 25ls parpose of ma!.mmdr
avolding training and service in the Armed Poroes of tha '

o o

¢

7 Mited States, !

8 ho PLAINSILS womeived in haxios contimsously from |

8 sometire during 172 wqtil om op sbout Noverder 1, 1046 fer j

10 the sole purpose of evading =n: avolding training aad oervics '

u Ju the Armed Parces of the United Jtates, 1

g , Se 0n wse 23, 1047, platutire upen his plom of {
18 Builty was convieted in the Wnited Statos Dintwelot Cowrt fer

1 the Southern District of Caliroraia far violabion of Sestion

B 31 of the Selecdive Service and Traininz Aet of G40, FEn was

16 Mdtahnisam“waperhcnrmonarmdadw.___.

18 Gapcartat Loy Proceodings war 2 crvoq Wpon the plaintife,
is : Purswumnt to this varrant, a dopor-tatisn hoaring was held op
My 25, 10535 ond en Septewber 11, 1953, the Spogiel Diquiry
Cf{ficor wvho presided at the hoaring rondered ils degiaion,
endering that platntiff bo doparted from the United Statos sg
an allsm,
To PIRInt1ff gpnenled the deoision of the Spoolsld
Inquiry Officer to the Bosrd of Ienigration Apposls, Deparie
mant of Justice, and on Octobop 23, 1953, =ald Dospd
ddsmissod plaintirpes appoel ' l! _
8. Issuos of fast to bo trisds Name, A
9+ Isswes of laws 1o Section LOL(J) of tiw ,J
Rationelity Aot of 1940 wmoonsiititionnl, cither on ity fmos |
& as applied to the platntirey [
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1 , 5 e trial stipulation provided that the camae would be
. submitted o the Court for Gecisiocn on oefd sSipuleticn end 68 | 1
3 jsdl of She records, files and gvidemso therclofore roceived,
5 The proof in this cause 1s scnolusive that the plalasies,
5 I o181sen or wwo Wnited Btaten, deparsea frca the nited e
s [B%etes for tno Mepublis of Nexiso for tho sole purpeso of
7 pvading und avolding teaining wnd service in the araod ferees
"4 the nited Btates, and remained in kexise ocontinuously fras
9 jeeme time in 1042 wnbil oo or about 1948 for tls sole purpose
10 eveding and eveolding such training and pervice.
11 I have reoensilared this vase ia the lignt of ‘pop v,
- os, OB6 U,5, 00, ag dirsoted by ho Supress Courts e
is c20e 4id mot lnvelve Seatilon 40L()) of the Nationality
v b of 1040, but lavolwea seetion 401(g) of Suat Aot whish A
16 dso that e oltizem shall lese hic nationality "oy
16 [Becerting tho militery or maval forees of tis Unlted Btates
MRS 2 TN FrAR 2o s ienst et b s ey
_1g  [eriial eno 4 & redulc of lluh ouaviction 14 Mqﬂ or
e ' ' shcnorably «lseburged from the service of suoh nilitaszy
- 20 aaval forces o «°
21 In tha Trop case, tho (nlef Justipa, in an n.plntca
- Jeised by ¥r, Justles Hleeck, ifr, Justice Douglaes md Xe,
- satice ¥Rittaker, somsludod that oves (1 gitizanship cemleé
" | divested In the exvroizo of some overnmental powsr,
-'u Bection 401(g) violates the Iighth Anendwent becsuse i6 i
- in nusure and prescribes s "crusl and inusuael punighasnt”,
2 ir, Jeatige Black in an opinicn Joimsd by dr. Juatice
.28 3 concurrsd in the opinicn of the Chlef Justlice and
- sued the vies that svan 17 citizensiip sould be ihe
30 pelunsarily divested, Lhe jomer o danstlcnulise cannot be %
n pood in the hencs of milisery puthoritles. |
£ i
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.. Juptieo Uremnen conoluded that it lies m}'uaﬂ

ational relsticn betwped thia statube mwmmm
ot appesy « ¢ Pe

' mtbumdqutmﬂnumnvmmam,m
; : meittd“umuwm (356
!-hl;). In thet omse the potisioner, & nationdl of the
L sved seates by bisth, had boow declared to have lost his
mnemmwwnmarmum ko3{o) smd
lootdon 401(J) of the Rstionality Aot of 1340 e cmendode

: muoxormmwm umt's;mtoua
sional of tie United Stabes, shother by birth o¥

 faturnlizetion, shall lose his aaticnality bys o ¢ ole) Vobing

» @ politicsl oloection in @ farelcn otave or pertioipabing in
olqﬂton or plebisoite So deteraine t!w soverelimby over

JEroign tarritardes o 6 o #(j) Doperiylag Lrom oF roanining

9 of tiw erutum of tiw TMited Stased i un- of

» ov Qusing & poricd ésolared by bha Prosident to Lo o period)
# usvional cmergenoy o ths parpose of oveding or avelding
afuing and servied in tho iand oy navel forcea of the

Sed Otates.”
. Jawtice Fraukiorber doliversd the opiwiom of the

Fowrs whloh hald sostlion hol{e) to bo constitutiornl. Im @
blosing parasraph of the aplaien 1t s ptateds “It camot be
iy then, that Goagreos scted without warrunt when, purewst
Lo ito power to rogulate ¥ho rolatians of tho Mitod BatoD
Lish Pozelgn cmmbriss, 1t provided that swyone who votes im &
horosgn elestion of sigairisance pelitisally in the 11fe of
bmothor couatry ehall lese wis Amoricen citimonsiip. To domy
b povar of Cangrosh te emmat the legislst ion chollongsd have

-;-

of Opngress to onast Sootlom Loi(g) devaune ‘m ngql._-g i
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with rogpoot to Gestion LOl(e) of the Babionallby ~ot of 1940,
o Tind 1% unnecessary to Consiferweindeed, it would be '

ptin LO1{J), and wo expresely decline $o rule on thay |
btateds "Sinece o mafority of the Uowrt concluded in Poref Yo

pddiBlonslly vy the action teksy in this case oxcesds
prnabitutional Limita, even under tho majority's érolsion im

hotween the two stabutes thet purport to Lplamint those
: pera by decreelng loss of clilsent™ine ho ptatuce in Dexen

fitminate thote lzbernetionsl probless that were thought %0
j*ies Ly TeamDd of & gitison’s having voted In a foroigm ‘

plostion, Tho siatuze in this ogse, homsver, is ontirely

fhose found suilty of the erime of desarticwe It iz

g outelis ths United Stetes, This provision was elsv defure
e Cowrt im Parsy, dbut tho majerity deolined to consider LW

A be 3u diareoznad bho covatitntlonal nuuo.lfian of :
yroranental Nwebions that 1Y fe Sius Court's molemn duiy Go
4" (356 U.5. 62,) ‘ .
In the olesimg parewmrash of thet opinden 4t ‘1o stated)
"ﬁpamo of o viow coneurning tho pover of Congress -

roper for us $o adjndilsatoeetho conatlitutlonmality of

ant guestlion at tale time,"

In hin opimion in tho Trop casa, the Chlal Juatlce

vhat eitizesship may be d¢ivasted in tho oxsrelse of
» movernmandol powsr, I dawm it approprlato to state

prols - The Sowrt scneinded in. fepe that eitisensniy coudd be |
3 in the cmaveise bf tho foreimn effairs powew. Is Shis |
o, It fo urged that the war power 1o adequate to suppord
Alvostnent of eitixenship, But thore is a vitel difforense

d lora of cliissneiipe—ao tho rejordty cercluiet-—= €0

mte Scodion LOl{g) dasrecs losn of eitisomeddp fop

: ¥ like BSsgbion [02{J) of the Nationality Aedy
yooing loasof oltizsnchip for eveding the draft by reauine
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[wtosoby the guilt of the dratt ovedor may be dotermined beforo

lthis case, socords tho esciwod deserter at loast @ sefow

Foten e so v G rinret Iy Tl resdatdaration 0T this

| pomer la Mully est farth in t e Teres cam, and (2) tho waw

vl1da8y, hila Seeslon 4OL(J) decruos lose of cltisemship
withont providing ony oombletce of procedurel dus procoss

tho pemotion Le Yuposod, Jeotion 40i{g), the provision in

gussda of an adfudicasion of gulls by a courtamrtial,”

Aftor ptudying thw opinion rendared by (i
Suprm» Courd im the Trop and Peres cascs, I have consludsd
that the lew Whioh must gavern =y Fe-ganaidoration of tim
cass wyior review is thab Congrnag has the power to divesty -
elt{uenshiy Lif a rstionel noxus sxigss botwoen tte lwt-'i
of a.mpegific power in Congress end the action of Congross
{2 earrylng that power into exesubion, umlowse the estionm of
Congresa rums afoul of womo provialcn of the Oonstlitaiicm,
sueh as in Uho Trop caps, the Righth Amndwente

3% fn mwy view that the omly pozere of Congratd

case wre {1) $he power to remuilate forelsn affairs whieh

powers of Comgress oot forik in irtlcde 1, 3ectiem &,
Cumuses 1, 12, M, 13, U and 18 of ¢l Coustibubion of the
Mited Dtates, '

It is the positian of cowmol for the defondant
$hab Congress hed the pomer to anact 3octlon 4O1L(J) wmder
ito powers to regulate forelgu affaira and rolied uwpen e
Peres o2so In support of his positiom. In the Fores case
the petitisnsr voted in a politlsaliy sismificoat elsoiion
while living in Waxieo, uwhigh sot wan cunatswed In the

cose 'us laporting sot anly sanething less Lham somplote
wnewerving allogiance to $ha nited Stetes but also elemsnbs
Qg ar alleglanos Yo Anulihnr ocowrtyy in sorw moRIUre at s
tneonoistent with inerloan a!.tm*wu «2d o3 utated i

i | — e —
- ———— .
————
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pa jority opiales

gnant with the poaaicllity

mope of ovading treinldg and garvice

wo ba condomn@de il WS anm st foT
ionode Bugh canduct, hoUavere &

jsan and wos rus

sl bied ™0 act vhioh would
_{,_tin_u_nhip or whish might |

5 far a2

biding sepplom citisens W

onoe in Yoxloo wRAa

ghat tholr prosencs Lot
b Lle ‘Azmiricon govortmente

radrn ol the enactrnt by

the lend and neval forcas
asoascoyy cnd proper
arogolng Noverse

! 1o thare & rationad
gesribed and the onaotuant

lsonsaquonce of departing
of the TnisSed saaten 1D

Trl gne—=i ¥

unﬂ.nnr egbarrassing $eo the Amorlosn

daparting for waxdco far the

_pemmcist 1an.of his olllisens
w, hile physloslly pressot 13 jiaxioo the potitioncs

conveivebly esbarressy ouwr Wh

tha record in thir ceso BLouE,

‘tuif.'mr' in MNexioc wes no differen®
o wore lewfully in Mexico on visad

e 1% oould uot_he_goutoncad vhal ghelr physicsl

a d1luklm of thelr Amaricen us.ti_.nnlt,_di_,‘,._-{_f

l:g}n; Laustiip wotwada Eha. pamNe
hde= the so=called Vgpy pOWeTd

ho provide for bthe coraol dolombey o decluro wWoI') to_'u!.io j
1eg Tor the governuond and rogulal

soletlonsidp betwent the powers @&bove

peyecs may have Shnougd that making loss of eitizonunip &
fron the United Stated o vemsining

in tho Peraz CRIl, foankeu She A0k % .

governumeut e S - |
of smbroiling this couni¥y in X
r . ot

ghich he should heve AR
00r not Sho¥

nin er wo alleglsses G0 8 Soreimi

wpert & dilution of nis A.’t.-

the conduat of the
rhan the sounduct of lew=

nighs be potantially ubmmm
¢ ne madle o S0 Gy ravioned
oL congress B9 7_!"!);;11]33‘_0__{9?"_@_
Gengress of Seotisn LO1(J)e

" anempw

gmdsommwmmz

for esyrrying into sxpoubion the L

of Sootion L0X(J)? Conseivablys

tw#mrwﬁhmﬂa
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penalty provided far suoh violation, but he would not have

poen oub jeot to u:qmt:rniion.

" It 1s my oowviotlion that the enastmont of Sestion 311
| 9@3##@ all legitimate pwrposcs that Cengrose oould have
"saaonably considared in tho ensstment of Section 4O01(J), ewd
hat any rolationship between the enectwent of Soetion LOX(J)
%d the ;uu-_ pouars of Comgress 1s extremely tennous nd

povern possesssd by Congress, .
. Ny viows on deotion L,0A{J) are similar to the viaws
fentertained by M, Mutics Brommaw oa Seetion 4Ol(g) im bis

foncwrring opimlon in Trop v, Pulles, Mr. Justice Bremnen
istated in the last peragraph o that opinion as rollowsy

B "I therefore mwt aonclude that Section Lol{g)
- < 43 boyord ths power of Congress to enact,
. Admittedly, Comprass! bolief that arpatriation
=~ of the deserter might further %o war e flort

g g Ind gonse-though necessarily slendoree
1 - support 1ln reasous But her:, any substantial-

eohiovoment, by thin devise, of Congrens!
legitlmage purposes wder thoe ver power seems
falrly romoto. It 45 &t the omxe tiue

abukiantly cleer thal these enda could mers

fully be achieved by alternatiwew methods -

not opem to these objectionss 1In the light

of thssu factors, and comoaling all that I
posaibly can in Tavor of i lwm ensctusnt, I

can anly ooncludo thet the roquisite rational
relatiouanip betweon thiam statute md the wap
poweT Aods "ol apvear--ror 1n this relution

the ststute i{5 not 'roally caloulated to effegs
ary of the objenta entrusted to the povernrand

® o o', HoCullogh v, Yaryland, |, "heas, 316. hﬂ-
and therefore thut Section L,01(g) fallas -
beyond the domain of Oengrens.”

Fer the reasons herein expressed, I hold that Seetion
hOl(4) 1o wnconstitutionsl and thareforo §he plaintiff ge
evtitled to the relief sought in his amended complaint,

- l0 e
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Counsel for tho plaintiff ia dizosted So propare and
4dge proposed rindings of fact, conalusions of lew and fesw
fudgment conslmtent with the views herolin cxpresseds -

The CQlerlt of this Cewrt 1ls direoted %o forthwi{th mail
epplen of thin, weccrandum to ell counmals

Desods  Sapk swber s 1950,
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