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FILED

UNITED STATES COURT OF APPEALS MAR 2 2017
MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS

MANUEL DE JESUS ORTEGA Nos. 13-16285 & 13-17238
MELENDRES; JESSICA QUITUGUA

RODRIGUEZ; DAVID RODRIGUEZ; D.C. No. 2:07-cv-02513-GMS
VELIA MERAZ; MANUEL NIETO, Jr.; District of Arizona,

SOMOS AMERICA, Phoenix

Plaintiffs - Appellees,
ORDER
V.

JOSEPH M. ARPAIO; MARICOPA
COUNTY,

Defendants - Appellants.

Before: Peter L. Shaw, Appellate Commissioner

I
Background

Manuel de Jesus Ortega Melendres, the other named appellees, the class of
people that the named appellees represent, and the organization Somos America
(collectively, “Melendres”), filed a 42 U.S.C. § 1983 class action seeking
declaratory and injunctive relief against Joseph M. Arpaio and the Maricopa
County Sheriff’s Office (collectively, “Maricopa County”) based on
unconstitutional and illegal racial profiling of Latino drivers and passengers on the
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pretext of enforcing state and federal immigration-related law. After a bench trial,
the district court found that Maricopa County had engaged in an unconstitutional
policy of using race to stop and investigate immigration violations and detain
Latinos, and entered preliminary and permanent injunctions. A prior appeal
addressed the preliminary injunction. See Melendres v. Arpaio, 695 F.3d 990, 994
(9th Cir. 2012). After further briefing and a hearing, the district court
supplemented the permanent injunction, and Maricopa County appealed the district
court permanent injunction orders.

A panel of this court largely affirmed the district court’s permanent
injunction. The panel first held that the Maricopa County Sheriff’s Office
(“MCSO”) was a non-jural entity; that is, it was incapable of being sued in its own
name. The panel substituted Maricopa County as a party in lieu of MCSO. The
panel then vacated certain provisions of the injunction that gave broad authority to
a court-ordered monitor to assess and report on Maricopa County’s implementation
of the injunction. The panel ordered the district court to vacate particular
provisions of the injunction and tailor them to address only the constitutional
violations at issue in the injunction.

Melendres filed a motion for attorneys’ fees and non-taxable expenses on

appeal pursuant to 42 U.S.C. § 1988(b), and Maricopa County opposed the motion,
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contending that the amount requested was unreasonable. The panel granted the
motion for attorneys’ fees, noting that Maricopa County did not dispute that
Melendres was entitled to a fee award, and referred the matter to the Appellate
Commissioner for a determination of reasonable fees and expenses. Maricopa
County filed a petition for writ of certiorari that the United States Supreme Court
denied. Melendres then filed a supplemental request for attorneys’ fees and
Maricopa County again filed an opposition in which it contended that the amount
of fees requested was unreasonable, but otherwise did not dispute Melendres’s
entitlement to fees. The fee matter was referred to the court’s Mediation Office,

which was unsuccessful in negotiating a settlement between the parties.

II
Analysis

A.  Applicable Law and Fees Requested

I. Applicable Law

A prevailing party under a federal fee-shifting statute such as 42 U.S.C.
§ 1988(b) is entitled to a reasonable fee award, which a court determines using the
lodestar method. City of Burlington v. Dague, 505 U.S. 557, 562 (1992) (analysis
for determining reasonable fee applies to all similarly-worded federal fee-shifting

statutes). The lodestar is calculated by multiplying the number of hours reasonably

gml/Appellate Commissioner 3 13-16285+



Case 2:07-cv-02513-GMS Document 1968 Filed 03/03/17 Page 4 of 33

expended by a reasonable hourly rate, taking into consideration the relevant factors
in Kerr v. Screen Extras Guild, Inc., 526 F.2d 67, 70 (9th Cir. 1975). Fischer v.
SJB-P.D., Inc.,214 F.3d 1115, 1119 (9th Cir. 2000); see also Van Gerwen v.
Guarantee Mut. Life Co., 214 F.3d 1041, 1045 n.2 (9th Cir. 2000) (explaining the
factors relevant to the lodestar calculation). The lodestar is presumed to represent
a reasonable fee, unless evidence shows that an adjustment upward or downward is
necessary to determine a reasonable fee, taking into account those Kerr factors not
subsumed within the lodestar calculation. Dague, 505 U.S. at 562; Gonzalez v.
City of Maywood, 729 F.3d 1196, 1202 (9th Cir. 2013); Morales v. City of San
Rafael, 96 F.3d 359, 364 n.9 (9th Cir. 1996).

2. Fee Request

Melendres requests attorneys’ fees of $585,616.09 and $4,984.75 in non-
taxable costs for a total of $590,600.84'. Melendres was represented by American
Civil Liberties Union (“ACLU”) attorneys, including Daniel Pochoda, Esq., and

paralegal Gloria Torres of the ACLU Foundation of Arizona (“ACLU-AZ”); and

' In its response to Maricopa County’s opposition to the fee request,
Melendres withdrew its request for fees for work performed on the non-jural entity
issue in the answering brief, which Maricopa County determined involved 48.2
hours and $24,915.50 in fees. Melendres also withdrew its request for work
documented in two time record entries by attorneys Jacobs and Young on June 15,
2015 (totaling $366.00), and for reimbursement of fees for the admission of
attorneys to the court’s bar ($460.00).
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Cecilia Wang, Esq., and Andre Segura, Esq., of the ACLU Foundation

Immigrants’ Rights Project (“ACLU-IRP”). Melendres’s other attorneys included

Stanley Young, Esq., Lesli Gallagher, Esq., David Hults, Esq., Hyun Byun, Esq.,

Priscilla Dodson, Esq., Tammy Albarran, Esq., Phillip Warren, Esq., Rebecca

Jacobs, Esq., and Shaina Hyder, Esq., and paralegals Ellen Chiulos, Rohna

Houston, Mark Hubbard, David Meckstroth, Julie Romanow, and Emily Doan of

Convington & Burling LLP (“Covington”); Nancy Ramirez, Esq., and Jorge M

Castillo, Esq., of the Mexican American Legal Defense and Education Fund

(“MALDEF”); and Anne Lai, Esq. The fee request represents the work of

Melendres’s attorneys at the following hourly rates and time claimed:

Timekeepers Rate Hours
Pochoda $525 9.10
Torres $150 1.00
Wang $735 52.73
Segura $475 20.70
Young $750-$805 239.20
Gallagher $565 98.90
Hults $530 133.70
Byun $425 82.50
Dodson $350-$410 226.80
Albarran $695-$720 24.80
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Warren $825 7.10
Jacobs $410 55.20
Hyder $365 22.00
Covington paralegals $360-$380 146.90
Ramirez $625 0.50
Castillo $375-$400 16.20
Lai $450 19.10

In this appeal, Melendres’s attorneys filed a non-opposition to a motion to
consolidate, an unopposed motion to stay proceedings, an answering brief of
13,837 words with excerpts of record, an unopposed motion to continue oral
argument, a response to the petition for rehearing and rehearing en banc, a Federal
Rule of Appellate Procedure 28(j) letter of supplemental authorities, a motion for
attorneys’ fees, a reply to the opposition to attorneys’ fees, a supplemental motion
for attorneys’ fees, a reply to the opposition to supplemental fees, and
miscellaneous correspondence and notices to the Clerk. Melendres’s attorneys also
made an oral request for an extension of time to file a brief, attended oral argument
before the three-judge panel, and participated in the court’s mediation program as
to both the merits of the appeal and the fee litigation.

Stanley Young, Esq., a partner at Covington, submitted a declaration stating

that Covington is lead counsel for Melendres, in coordination with the other
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attorneys and firms associated with representing Melendres. Young states that
Covington had primary responsibility for the answering brief, oral argument, and
the response to the petition for rehearing and rehearing en banc, and that he
assigned tasks to attorneys and support staff to maximize efficiency and cost-
effectiveness. Young assigned legal research, review of the record, and drafting of
sections of the answering brief to Gallagher, Hults, Byun, and Dodson. Young and
Albarran provided guidance, and reviewed and edited drafts. Warren assisted with
oral argument preparation. Jacobs prepared the response to the petition for
rehearing and rehearing en banc. The paralegals provided litigation support.
Y oung states that other Covington attorneys and support staff contributed, but their
time 1s not claimed. Young has included only fees and expenses incurred on
appeal in this case, and exercised billing judgment to reduce the time claimed and
eliminate time entries for timekeepers who had limited involvement in the case.
Pochoda filed a declaration stating that he is senior counsel at ACLU-AZ
and worked with paralegal Torres. Pochoda states that he claimed time necessary
to represent Melendres on appeal, and he reduced and omitted entries that were
redundant, duplicative, excessive, or inadequately described. Pochoda states that
he did not include the time of law student interns, the time spent corresponding

with the Latino community, local officials, and the media.
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Wang filed a declaration stating that she is the director of the ACLU-IRP
and Segura is a staff attorney of ACLU-IRP. Wang stated that she researched and
drafted sections of the briefs relating to the supplemental permanent injunction,
and that Segura outlined and organized the brief, drafted a section of the brief
relating to the use of race by law enforcement, compiled record citations, and
finalized the brief for filing. She and other ACLU attorneys are salaried, do not
charge their clients for legal representation, and did not charge Melendres. Wang
compiled contemporaneous records, and exercised billing judgment to exclude
many time entries from the fee request, including substantial time spent on drafting
briefs and legal research that was duplicative of work done by co-counsel or that
was otherwise excessive.

Castillo filed a declaration stating that he is a current staff attorney and
Ramirez is a former staff attorney at MALDEF, and they have represented the
appellees since 2008. Castillo stated that his contemporaneous time records reflect
work with co-counsel to review, edit, and finalize the answering brief and response
to Maricopa County’s petition for rehearing and rehearing en banc. Castillo also
consulted with co-counsel concerning the petition for rehearing and was the
contact for plaintiff Melendres. Castillo exercised billing judgment to eliminate

duplicative, excessive, or otherwise noncompensable time entries, and did not
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include time spend by MALDEF’s general counsel, who consulted with Castillo
and reviewed MALDEF’s fee request.

Lai also submitted a declaration stating that she is a former ACLU attorney
and served as the main point of contact for appellees’ named class members and
representatives. She kept contemporaneous records and reviewed her records for
entries that were redundant, duplicative, excessive, or inadequately described.

B.  Hourly Rates

I. Forum

Melendres’s attorneys claim fees based on hourly rates in San Francisco,
Los Angeles, New York, Washington, D.C., and Phoenix. Maricopa County
contends that only prevailing hourly rates for the forum, the District of Arizona,
should apply. This contention lacks merit.

“[TThe general rule is that the rates of attorneys practicing in the forum
district . . . are used.” Gates v. Deukmejian, 987 F.2d 1392, 1405 (9th Cir. 1992);
see also Barjon v. Dalton, 132 F.3d 496, 500 (9th Cir. 1997) (“Generally, the
relevant community is the forum in which the district court sits.”). Rates outside
the forum may be used if local counsel is unavailable, due to counsel’s

unwillingness or inability to represent the client because counsel lacks the
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experience, expertise, or specialization required to handle the case. See Barjon,
132 F.3d at 500 (citing Gates, 987 F.2d at 1405).

Pochoda stated in his declaration that he contacted five firms in the Phoenix
area to represent Melendres and they declined based on potential conflicts or
political controversy, or were otherwise unwilling to undertake representation. The
Phoenix firms that Pochoda contacted advised him to look outside of Arizona for a
law firm willing and able to represent Melendres. Pochoda also contacted firms in
Southern California that were unwilling to undertake representation due to the
expected time and resource commitment. Wang stated in her declaration that no
local Phoenix attorneys had the specialized constitutional and legal expertise, or
litigation capacity, that the case required. She unsuccessfully tried to solicit law
firms outside Arizona before securing Covington’s cooperation. The district court
below determined that out-of-market rates were appropriate to determine a fee
award in this case because no local law firm was able or willing to represent
Melendres. Maricopa County did not contest this determination in the district

court or file an appeal of the district court’s order awarding fees.?

* The district court’s September 11, 2014 order awarded $4,439,241.66 in
fees and expenses, based on hourly rates for out-of-forum timekeepers ranging
from $175 for paralegals to $650 for Young and Wang. The district court awarded
fees based on hourly rates of $350 for Pochoda, $175 for Lai, and $150 for Torres.

(continued...)
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This case, both in the district court and on appeal, is factually and legally
complex. The district court issued a 142-page decision following a bench trial, and
this court issued a published opinion. The issues and record required the services
of a law firm with substantial resources and experienced and sophisticated counsel.
Based on the declarations and the district court’s determination, Melendres has
presented substantial evidence that local counsel were either unwilling or unable to
undertake the representation in this case. See Gates, 987 F.2d at 1405.

In opposition to Melendres’s evidence and the district court’s determination
of counsel unavailability in this case, Maricopa County contends that Melendres
failed to show that no lawyers were available to take the case and that a number of
law firms with global presence have satellite offices in Phoenix.

There is no authority for the proposition that Melendres must prove that
every attorney in Phoenix refused representation. The substantial evidence
Melendres presented showed that Phoenix and southern California firms refused
representation, and Melendres’s attorneys were advised to look outside Arizona for
a law firm willing and able to undertake a case of this complexity. This is

sufficient to show unavailability. See Barjon, 132 F.3d at 501-02 (failure to solicit

*(...continued)
See Melendres v. Maricopa Cnty., CV-07-2513-PHX-GMS (D. Ariz. Sept. 11,
2014) (order).
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local counsel is not necessary if the local legal market lacks the experience,
expertise, or specialization necessary for the case). Furthermore, Maricopa
County’s recitation of law firm offices in Phoenix falls short of showing that
attorneys in those offices were either willing or able to undertake Melendres’s
case. Finally, the district court’s determination that no local counsel were able or
willing to represent Melendres is unchallenged, and Maricopa County has provided
no argument why the district court’s determination was incorrect.

Melendres has demonstrated that local counsel was unavailable. Thus, the
prevailing hourly rates for attorneys in the markets where Melendres’s attorneys
are located will be used to determine the fee award.

2. Rates

Maricopa County argues that Pochoda’s claimed rate of $525 is excessive
for the Phoenix market. This contention lacks merit.

The fee applicant must present evidence that the requested hourly rates are
“in line with those [rates] prevailing in the community for similar services by
lawyers of reasonably comparable skill, experience and reputation.” Blum v.
Stenson, 465 U.S. 886, 895 n.11 (1984).

Melendres’s evidence supporting Pochoda’s hourly rate shows that Pochoda

started practicing civil rights law in 1967 with the Department of Justice, served
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for ten years on the faculties of law schools in New York and California teaching
constitutional and civil rights, and since 2007 has been Legal Director of the
ACLU of Arizona. His declaration and that of Tim Eckstein, a lawyer in Phoenix
with familiarity with the rates charged by Phoenix attorneys, show that Pochoda’s
experience and credentials merit comparison to senior partners at large Phoenix
law firms. Both declarations state that the $525 hourly rate is consistent with and
within the range of rates charged by Phoenix attorneys with expertise and
credentials similar to those of Pochoda.

The district court below awarded fees in 2014 to Melendres based on an
hourly rate of $350 for Pochoda. Melendres v. Maricopa Cnty., CV-07-2513-
PHX-GMS (D. Ariz. Sept. 11, 2014) (order). However, in 2015 the district court
awarded fees based on an hourly rate of $525 for Pochoda. Lopez-Valenzuela v.
Maricopa Cnty., No. CV-08-660-PHX-SRB (D. Ariz. June 25, 2015) (order). This
court in 2015 also awarded fees for Pochoda’s work in a civil rights appeal based
on an hourly rate of $525. Lopez Valenzuela v. Arpaio, No. 11-16487 (9th Cir.
Dec. 13, 2015) (order).

Maricopa County submitted two declarations from its own attorneys stating
that Pochoda’s requested hourly rate is unreasonable and that $400 would be

reasonable. Eileen Gilbride, Esq., conceded, however, that hourly rates for
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experienced Phoenix litigation partners working in all types of cases range between
$300 to $625.

Based on Melendres’s evidence, Maricopa County’s opposition, and the
court-ordered awards to Pochoda by this court and the district court in 2015, $525
is a reasonable hourly rate for this litigation. See Welch v. Metropolitan Life Ins.
Co., 480 F.3d 942, 947 (9th Cir. 2007) (evidence of rate determinations by other
courts is relevant to determining the prevailing market rate); United Steelworkers
of Am. v. Phelps Dodge Corp., 896F.2d 403, 406 (9th Cir. 1990) (“rate
determinations in other cases, particularly those setting a rate for the plaintiffs’
attorney, are satisfactory evidence of the prevailing market rate”). Although the
district court below set the hourly rate for Pochoda at $350 in 2014, the award was
for work in the district court, not on appeal, and more recent fee awards by the
same district court and by this court set his rate at $525. Finally, Maricopa County
argues that Pochoda should be awarded an hourly rate of at least $400, and its own
evidence supports Melendres’s evidence that Pochoda’s requested rate is within the
prevailing rates of attorneys with Pochoda’s experience, expertise, and credentials.
See Blum, 465 U.S. at 895 n.11.

Maricopa County argues in its opposition to Melendres’s supplemental fee

motion that the hourly rates of attorneys Castillo, Hyder, Albarran, Dodson, and
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paralegal Romanow have been increased or established randomly, inexplicably, or
unreasonably. Melendres explained in its reply to Maricopa County’s opposition
that the requested hourly rate increases were based on firm hourly rate changes
beginning in 2015, as discussed in the original fee motion. Melendres explained
that the apparent discrepancy between Hyder’s hourly rate and Dodson’s hourly
rate was due to an error in the declaration submitted with the original fee motion.
Young submitted a supplemental declaration correcting that error. Maricopa
County’s challenge to the increased and different rates in the supplemental fee
motion lacks merit.

Maricopa County did not otherwise contest the reasonableness of
Melendres’s requested out-of-forum hourly rates. Melendres submitted sufficient
evidence showing that the requested out-of-forum hourly rates for Melendres’s
attorneys were comparable to those rates prevailing in the attorneys’ communities
for similar services by lawyers of reasonably comparable skill, experience and
reputation. See Blum, 465 U.S. at 895 n.11. Accordingly, Melendres is awarded
fees based on the requested hourly rates.

C.  Partial Success
Maricopa County contends that Melendres’s fee request should be reduced

to account for the lack of success on two issues raised by Maricopa County in its
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own briefs: (1) the district court erred by refusing to dismiss the MCSO as a non-
jural entity, and (2) the court-ordered monitor’s powers to assess Maricopa
County’s compliance with the injunction were overbroad to the extent that the
monitor must consider disciplinary outcomes for any violation of department
policy and determine if deputies were subject to civil suits or criminal charges for
off-duty conduct.

In response, Melendres withdrew from its fee request $24,915.50
representing 48.2 hours of work performed by Byun, Hults, and Young that
Maricopa County attributes to the non-jural entity issue. The reasonableness
analysis in the remainder of this order will not take into account the 48.2 hours
performed by Byun, Hults, and Young attributable to the non-jural entity issue.
Accordingly, Maricopa County’s contention that the fee request should be reduced
on account of work performed on the non-jural issue is moot.

Although Maricopa County does not analyze the partial success argument
with respect to the court-ordered monitor issue, if a party prevails on some issues
and not others, the court must consider whether: (1) the party failed to prevail on
claims unrelated to the claims on which the party succeeded; and (2) the party
achieved a level of success that makes the hours reasonably expended a

satisfactory basis for the fee award. Hensley v. Eckerhart, 461 U.S. 424, 434
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(1983); McCown v. City of Fontana, 565 F.3d 1097, 1103 (9th Cir. 2009).
Generally, claims are related if they arose out of the same course of conduct; that
is, they involve a common core of facts or are based on related legal theories. See
Dang v. Cross, 422 F.3d 800, 813 (9th Cir. 2005); Schwarz v. Sec’y of Health &
Human Servs., 73 F.3d 895, 903 (9th Cir. 1995).

Maricopa County challenged on appeal the terms of the supplemental
injunction, including several aspects of the scope of the court-ordered monitor’s
authority to assess and report on Maricopa County’s implementation of the
injunction. This court held that most of the monitor’s authority was directed to
eliminating the constitutional violations found by the district court, and that the
monitor’s consideration of some “performance-based metrics” pertaining to deputy
misconduct was proper. The court held, however, that the monitor’s consideration
of two other metrics to assess compliance with the injunction were unrelated to the
constitutional violations and the injunction should be vacated as to those
provisions.

The successful and unsuccessful issues arose out of a common core of
facts--the provisions of the injunction relating to the monitor’s authority to assess
Maricopa County’s compliance with the injunction--and involved related legal

theories--whether the provisions of the injunction relating to the monitor’s

gml/Appellate Commissioner 17 13-16285+



Case 2:07-cv-02513-GMS Document 1968 Filed 03/03/17 Page 18 of 33

authority were narrowly tailored to remedy the specific constitutional violations at
issue. Accordingly, all of the issues concerning the court-ordered monitor are
related. See Dang, 422 F.3d at 813. Because Melendres succeeded on appeal on
most issues concerning the monitor’s authority, an award of all reasonably
expended hours on the court-ordered monitor issue is appropriate. See Hensley,
461 U.S. at 434; McCown, 565 F.3d at 1103.
D.  Reasonable Hours

Maricopa County makes a number of general arguments that Melendres’s
fee request is excessive or unreasonable. These generalized arguments lack merit.

Maricopa County primarily argues that the fee request is facially excessive
based on the number of hours expended by each side. According to Maricopa
County, its three attorneys expended about 500 hours on two briefs, a petition for
rehearing, and oral argument. Melendres claims fees for more than 1,100 hours of
work by 19 timekeepers on 1 brief, 1 response to the petition for rehearing, 4 fee
request pleadings, and oral argument.

The time spent by Maricopa County’s attorneys on the appeal, by itself, does
not show what a reasonable number of hours are for this appeal, considering that
Melendres ultimately prevailed in this appeal. See Ferland v. Conrad Credit

Corp., 244 F.3d 1145, 1151 (9th Cir. 2001) (time spent by opposing party may not
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indicate whether prevailing party’s time was reasonable); see also Gonzalez, 729
F.3d at 1202 (opposing party’s billing records may be relevant, but not

dispositive). Maricopa County’s assertions that the court should engage in a
comparison of the hours expended by each party on appeal ignores the directive
that the court should examine Melendres’s billing records deferentially to
determine the number of hours that reasonably could have been billed to a private
client in this case. See Gonzales, 729 F.3d at 1202; see also Moreno v. City of
Sacramento, 534 F.3d 1106, 1112 (9th Cir. 2008) (court should, by and large, defer
to the winning lawyer’s professional judgment regarding the time required to spend
on the case).

Maricopa County also generally contends that the number of Melendres’s
attorneys and paralegals claiming fees in this appeal, as evident from the fee
materials, demonstrates duplication of effort. This contention lacks merit.

A court may cut hours or reduce a fee request on the basis of duplication of
effort only when the fee records reveal unnecessary duplicative work. See Moreno,
534 F.3d at 1112-13. Maricopa County’s generalized complaints that the sheer
number of timekeepers shows duplication do not establish either duplication or that

any duplication was unnecessary.
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Maricopa County also makes more particularized objections to the fee
request based on documentation deficiencies, excessive time expenditures, and
unnecessary duplication of effort. The objections are expressed in tables noting,
for particular time record entries, the task performed, the date, the time expended
and fee claimed, the timekeeper, and Maricopa County’s objections to that entry.
The objections to a task are a series of single words or short phrases often
encompassing several different objections. An example is “Excessive; secretarial;
block bill.” Footnotes sometimes elaborate on and explain more fully the
objections, but some objections are obscure, unhelpful, or simply unexplained, for
example, “divergent,” “irrelevant to appeal,” and “time inflated.” Accordingly, not
all of Maricopa County’s specific objections are addressed in this order.

1. Documentation

Maricopa County contends that a number of Melendres’s time entries in the
documentation accompanying the fee motion are “block-billed,” rendering it
impossible to determine the reasonableness of the particular entries. This
contention lacks merit.

“Block billing” is the failure to itemize each task individually in the billing

records. The time requested should be reduced if block billing makes it impossible

to evaluate the reasonableness of the time. See Welch v. Metropolitan Life Ins. Co.,
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480 F.3d 942, 948 (9th Cir. 2007); see also Mendez v. County of San Bernardino,
540 F.3d 1109, 1129 (9th Cir. 2008), overruled in part by Aguilar v. ASARCO
LLC, 773 F.3d 1050 (9th Cir. 2014) (en banc). Although some of the time entries
in Melendres’s billing records contain several tasks, Melendres’s attorneys have
met their burden of submitting evidence supporting the hours claimed by listing the
hours and “identify[ing] the general subject matter of [the] time expenditures.”
Hensley, 461 U.S. at 437. The identified entries are sufficiently detailed to allow a
meaningful review of the reasonableness of the requested hours. See Fischer, 214
F.3dat 1121.

Maricopa County’s contentions that many of the time entries in the
documentation are vague, inconsistent, or otherwise inadequately described lack
merit because the descriptions are adequate to evaluate the reasonableness of the
requested time. See id.; see also Hensley, 461 U.S. at 437 n.12 (counsel “is not
required to record in great detail how each minute of his time was expended”).

2. Excessive and Unnecessary Time

Maricopa County contends that Melendres claims fees for time expenditures
that were unnecessary or excessive. The following sections address the

contentions according to the general task category.
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1. Conferences

Maricopa County identifies in its opposition to the fee motion time entries
involving conferences and other communication activities that Maricopa County
contends are excessive. This contention has merit.

Melendres’s attorneys spent a large number of hours conferring with each
other. Because of the number of timekeepers representing Melendres, significant
time spent on conferences among the attorneys was obviously necessary, to keep
all attorneys and interested parties informed, to plan strategy, to coordinate efforts,
and for other purposes. A court, however, may reduce the hours requested to
eliminate unnecessary and duplicative time billed on conferences. See Welch, 480
F.3d at 949.

The following table contains dates and time expenditures identified in
Maricopa County’s opposition to the fee motion that are excessive or unnecessary.
Melendres claims $21,150 in fees for tasks on the dates identified in the table.

Considering the significant fees claimed for other conferencing tasks, the issues on
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appeal, and a review of the time records accompanying the fee motion, the

briefing, and the record, $8,402.50 is reasonable for the tasks and is awarded.

Timekeeper Dates Claimed | Allowed

Hults 2014: Jan. 1; March 21; Apr. 11, 17, 23;

May 6; June 20 7.1 3.5
Young 2014: Feb. 26; March 21; Apr. 14, 30;

June 20, 24; July 3 8.1 3.0
Byun 2014: Feb. 26, Apr. 17, June 24, July 3 3.6 1.5
Dodson 2014: Feb. 26; Apr. 11, 15, 17; July 1 6.4 2.5
Romanow 2014: March 17, 19, 20; Apr. 25, 29;

May 2, 6; June 27; July 1, 3, 10, 14 10.6 4.0
Gallagher 2014: March 21 1.2 0.5
Albarran 2014: Apr. 11, 23; July 17 3.2 1.0
Segura 2014: Apr. 11 1.0 0.5

1. Research and Outlining

Maricopa County contends that Melendres claims an excessive amount of
time researching and outlining the issues on appeal, both before and after Maricopa
County’s brief was filed. The contention has merit.

Maricopa County contends that attorneys Hults, Young, Byun, Dodson, and
Gallagher claimed excessive time on tasks involving research and analysis, and
preparing outlines before and during briefing. A review of Melendres’s time

records accompanying the fee motion show that Hults, Young, and Dodson could
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reasonably have completed the research, analysis, and outlining tasks in far fewer

hours. Melendres is awarded $31,950 for the time claimed for the tasks.

Timekeeper Dates Claimed | Allowed

Hults 2014: Jan. 27; Feb. 5, 20, 21, 24; March

3,14, 26,27, 28, 30,31; Apr. 1, 2, 3, 4;

May 1 24.5 16.0
Young 2014: March 22, 30; Apr. 1, 4, 10, 16, 21 14.7 9.0
Dodson 2014: Jan. 15, 21, 22, 24; Feb. 26, 27, 28;

March 4, 5, 6,7, 12, 13; Apr. 4,7, 10, 11,

23 73.2 47.0

iii.  Records review and Preparation of Excerpts of Record
Maricopa County similarly argues that Melendres’s attorneys (Hults, Young,
Houston, Romanow, Hubbard, Gallagher, and Dodson) spent an unreasonable
amount of time retrieving and reviewing records and preparing the excerpts of
record for submission with the answering brief. This contention has merit.
A review of Melendres’s time records accompanying the fee motion shows
that the time spent by Hults, Hubbard, and Dodson on tasks pertaining to record

retrieval and review and preparing the excerpts of record was reasonable. Young,

gml/Appellate Commissioner 24 13-16285+



Case 2:07-cv-02513-GMS Document 1968 Filed 03/03/17 Page 25 of 33

Romanow, Gallagher, and Houston claim $29,525 for these same tasks on the dates

in the table, of which $21,340 is reasonable and is awarded.

Timekeeper Dates Claimed | Allowed
Young 2014: March 20, 25; Apr. 5, 7, 8, 19, 20 15.9 12.0
Romanow 2014: March 7, 10; May 14 8.0 6.0
Gallagher 2014: Apr.7,8,10, 11; May 14 22.2 16.0
Houston 2014: Apr. 28; May 5, 12 4.5 2.0

iv.  Briefing and Other Filings

Maricopa County contends that the amount of time that Melendres expended
on briefing and the preparation of other filings is excessive, considering the issues
on appeal and the number and experience of the attorneys and paralegals
representing Melendres. This contention has merit.

According to Maricopa County, Melendres’s attorneys spent more than 700
hours before oral argument on briefing-related tasks. Melendres’s attorneys
produced a concise, well-written, and useful brief, accompanied by relevant
excerpts of record. The quality of the briefing aided presentation of the arguments
to the three-judge panel and reflected the experience and credentials of the lead
attorneys and the team they directed.

A review of the Maricopa County’s fee opposition, the record, briefs, and

Melendres’s attorney summaries of work in the time sheets accompanying the fee
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materials nonetheless reveals that the time expended on drafting, editing, revising,

and proofreading the answering brief, and on the preparation of other filings, was

excessive. Considering the number of Melendres’s timekeepers, their experience,

the work performed, and the record and issues on appeal, $147,627.00 is

reasonable for the tasks performed on the identified dates and is awarded.’

Timekeeper Dates Claimed | Allowed
Hults 2013: Nov. 4 2.2 0.5

2014: Apr. 8, 15,16, 17, 18,19, 21, 22,

25,26,28,29;May 1,2,4,5,6,7,8,9, 12,

13, 14, 15 74.9 50.0
Young 2013: Nov. 4 0.3 0.2

2014: Apr. 15,17, 18, 22, 23, 25, 26, 27,

28,29; May 3,4,5,7,8,9, 12, 13, 14; July

7,10, 13, 14 80.2 54.0
Byun 2014: May 6; June 10, 14; July 5, 6, 7, 9,

11,13 33.2 14.0
Romanow 2014: May 1, 5,9, 12, 13, 15; June 23, 25;

July 7, 8 38.8 21.0
Gallagher 2014: March 31; Apr. 15, 16, 17, 28, 29;

May 1,4,5,6,7,8, 12, 13, 15; June 25 71.2 43.0
Houston 2014: March 20; May 13, 14, 15 22.0 10.0
Dodson 2014: Apr. 21, 22,24, 25,28; May 1, 5, 6,

7; July 3,7, 10, 11 42.2 30.0

’ Houston’s time claimed on May 14 and 15, 2014, also included secretarial
tasks that shall not be compensated. See Keith v. Volpe, 644 F. Supp. 1312, 1316
(C.D. Cal. 1986) (“time spent on filing, document organization and other clerical
matters should be covered in [the attorneys’] hourly rates as normal overhead”).
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Albarran 2014: Apr. 15,22, 25, 28; May 5, 6; July 9 14.7 9.0
Chiulos 2014: July 11 0.8 0.2
Hubbard 2014: July 8,9, 10,11, 14 16.6 3.5
Pochoda 2014: March 25, 30; Apr. 9; May 4, 5, 19;

July 9 3.8 2.0
Wang 2014: March 20; Apr. 10, 18, 19, 20, 21,

28,29,30; May 1,4, 5,6,8,9, 13; July 9,

14 37.65 20.0
Segura 2014: March 27; May 1 4.9 2.0
Castillo 2014: June 25; July 8 2.1 1.0
Lai 2014: March 30; May 6, 7 9.1 4.0

V. Oral Argument

Maricopa County identifies in its fee opposition time entries for oral
argument preparation and presentation by Melendres’s attorneys that Maricopa
County claims are excessive. This contention has merit.

Some of the time sheet entries that Maricopa County identifies as excessive
and that appear in the following table involve conferences or communications
between Melendres’s attorneys. Considering the issues on appeal, the number of
attorneys representing Melendres and their credentials, and the total time spent by
Melendres’s attorneys on oral argument-related tasks, the table identifies dates on
which excessive or unnecessary time is claimed. The table also includes time

expended by Byun on November 9 and 11 pertaining to the non-jural entity
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argument that was unnecessary or unhelpful to the result on appeal. See Romberg

v. Nichols, 970 F.2d 512, 524 n.8 (9th Cir. 1992) (attorneys’ efforts expended on

extraneous and dismissed claims or 1ssues that did not contribute to the successful

claims or issues should not be compensated), vacated and remanded on other

grounds, 506 U.S. 1075 (1993). The claimed time expenditures in the table

amount to $9,679.00, of which $1,795.00 is reasonable and is awarded.

Timekeeper Dates Claimed Allowed

Byun 2014: Oct. 6,7, 8; Nov. 9, 11, 25 7.3 1.7
Dodson 2014: Nov. 25 1.7 0.5
Romanow 2014: Oct. 7, 9; Nov. 18 3.2 1.0
Houston 2014: Nov. 25 1.0 0.5
Albarran 2014: Nov. 25 2.0 0.5
Lai 2014: Dec. 3 0.8 0.0
Castillo 2014: Dec. 3 4.3 0.0

vi.  Post-Opinion

Maricopa County contends in its opposition to the fee motion and its

opposition to the supplemental fee motion that Melendres claims excessive or

unnecessary time for tasks performed after the opinion was filed. The majority of

the identified time pertains to the preparation of fee request pleadings. Maricopa

County’s contention has merit.
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A review of the time records accompany the fee materials, the fee pleadings,

and Maricopa County’s oppositions to the fee motions show that the fee-related

and other post-opinion tasks reasonably could have been performed more

efficiently. The table identifies the dates on which the excessive or unnecessary

time expenditures were claimed. Melendres is awarded $12,530 for post-opinion

and fee-related tasks.

Timekeeper Dates Claimed | Allowed
Young 2015: July 10; Aug. 25, 26, 27; Sept. 1,2, 3 10.2 3.0
Dodson 2015: Apr. 15; July 8,9, 10, 16; Aug. 26,

27,28, 31; Sept. 2, 3; Oct. 7 56.8 14.0
Romanow | 2015: July 9; Sept. 3 3.1 1.0
Albarran 2015: Oct. 7 1.0 0.5
Wang 2015: Oct. 7 1.0 0.5
Jacobs 2015: May 28, 29, 30; June 2, 4, 9 20.6 4.0
Hyder 2015: July 2, 6; Aug. 25, 26, 27 22.0 4.0
Doan 2015: Sept. 3 3.2 0.5

vii.  Clerical Tasks

Maricopa County contends that some time claimed by Melendres involves

clerical tasks that are not compensable. This contention has merit.

“[P]lurely clerical or secretarial tasks . . . should not be billed at a paralegal

[or lawyer’s] rate, regardless of who performs them.” Trs. of Constr. Indus. &
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Laborers Health & Welfare Trust v. Redlands Ins. Co., 460 F.3d 1253, 1257 (9th
Cir. 2006) (quoting Missouri v. Jenkins, 491 U.S. 274, 288 n.10 (1989)). When
clerical tasks are billed at attorneys’ rates, the court should reduce the hours
requested. See Davis v. City & Cnty. of San Francisco, 976 F.2d 1536, 1543 (9th
Cir. 1992), amended by 984 F.2d 345 (9th Cir. 1993).

Hubbard’s tasks performed on July 15, 16, and 18, 2014 (3.7 hours, $1,369)
and Houston’s tasks on November 26, 2014 (1.5 hours, $540) are clerical or
secretarial in nature and are not awarded.

3. Other Objections

Maricopa County states that the court should take into consideration
numerous factors, taken from Kerr v. Screen Extras Guild, Inc., 526 F.2d 67, 70
(9th Cir. 1975), in setting the fee award to Melendres, in addition to all the other
objections Maricopa County asserts. Some of these factors are subsumed within
the analysis of the reasonable number of hours or the reasonable hourly rate. See
Morales, 96 F.3d at 364 n.8 (factors taken into account in the reasonable hour or
rate components include novelty and complexity of the issues, the special skill of
the attorney, the quality of the representation, the results obtained, and the

contingent nature of the fee agreement). Maricopa County gives no reason to
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revisit these factors, which were considered in the analysis of the reasonable hours
and reasonable hourly rates above.

Although it does not explicitly make the argument, Maricopa County
essentially asks the court to reduce the lodestar by taking into account those factors
not subsumed within the lodestar analysis. See Fischer, 214 F.3d at 1119 (after
calculating the lodestar, “the court must decide whether to enhance or reduce the
lodestar figure based on an evaluation of the Kerr factors that are not already
subsumed in the initial lodestar calculation”). Maricopa County makes no
argument that a factor or set of factors weigh in favor of adjusting the lodestar.
Aside from success on appeal, which is discussed above, Maricopa County argues
only that the remaining Kerr factors are unexceptional or not present. “A ‘strong
presumption’ exists that the lodestar figure represents a ‘reasonable fee,” and
therefore it should only be enhanced or reduced in ‘rare and exceptional cases.’”
Id. at 1119 n.4. Because Maricopa County fails to show that this is a rare or
exceptional case justifying an adjustment of the lodestar, none is warranted.

E. Expenses

Maricopa County contends that various expenses claimed by Melendres

should be denied entirely because they would not be charged to a client. In

general, courier services, copying charges, long-distance telephone calls,
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computerized research, and other such out-of-pocket expenses may be reimbursed.
See Harris v. Marhoefer, 24 F.3d 16, 19 (9th Cir. 1994); Davis, 976 F.2d at 1556;
Role Models Am., Inc. v. Brownlee, 353 F.3d 962, 975 (D.C. Cir. 2004). This
contention therefore lacks merit.

Maricopa County is correct that some of Melendres’s claimed expenses are
excessive. The color printing expense ($236.00) is not explained nor is the
necessity or reasonableness of the expense evident from the record. This expense
is disallowed. The outside printing ($789.74) and other duplicating services
($878.80), which appear to be primarily for internal work documents for
Melendres’s attorneys, are excessive and Melendres is awarded $500 for these
expenses.

The expenses for Federal Express ($65.49) and telephone calls ($326.21) are
typical for an appeal of this nature and reasonable, and are awarded. Contrary to
Maricopa County’s contention, Melendres need not describe the exact research
topic to receive compensation for computerized legal research. Melendres’s claim
for Westlaw computerized research ($2,525.68) is also typical and reasonable for

comparable appeals, and is awarded.
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111
Conclusion

Attorneys’ fees in the amount of $396,815.34 and non-taxable expenses in
the amount of $3,580.21, for a total of $400,395.55, are awarded in favor of
Melendres and against Maricopa County. This order amends the court’s mandate.

See Fed. R. App. P. 41.
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