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UNITED STATES DISTRICT c@&WﬁﬁwU gy
WESTERN DISTRICT OF WASHINGTON fw@o@m
AT SEATTLE
%ﬁ%ﬁ
Q&
VICTOR MENOTTI; THOMAS SELLMAN;
TODD STEDT.; ANDREW RUSSELL; /%ﬂ(? [t ;2}~Afiq
LAJREN HOLLOWAY; RONALD MATYVJAS
and DOUG SKOVE,
Plaintiffs, NO. CO0-372R
v. ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS’
CITY OF SEATTLE; PAUL SCHELL, MOTTON FOR SUMMARY JUDGMENT

AND DENYING PLAINTIFFS'
CROSS5-MOTICN FOX SUMMARY

Mayor of Seattle; HNORMAN
STAMPER, Chief of FPolice,

Seattle Police Department; JUDGMENT
MICHAEL B, JENNINGS, a Seattle
Pclice officer; and S.D.
STEVENS, a Seattle Police
officer,
Defendants.
ORDER
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ROBERT HICKEY; KENNETH BANKIN;
JENNIFER HUDZIEC; and STEFIANIE
LANE, on behalf o themselves
and all others similarly
situated,

Plaintiffs,
7.
THE CITY OF SEATTLE, &
municipality; PAUL SCHELL,
Mayor of the City of Seattle;
NORMEN STAMPER, Former Chief of
Police of the City of Seattle,

Defendants.

CAPTAIN JESSE PETRICH,
Plaintiff,
v.
CETY OF SEATTLE and SEATTLE
POLICE DEPARTMENT; JOHN DOE
OFFICEER,

Defendants.

ORDER
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COLIN CALLAHAN BRYNN; and BRYAN
NEUBERG,

PlaintifTs,

1y

LU

CITY OF SERTTLE, a municipal
corporation; PAUL SCHELL, in
his capacity as Mayor of Lhe
City of Seattle and as an indi-
vidual; NCRMAN STAMPER, in his
capacity as Chief of Police of
the City of Seattles and as an
individuzl; EDWARD JOINER, in
his capacity as Assistant Chief
of the City of Seafttle and as
an indiwvidual,

Defendants.

LIFE HAS MEANING a/k/a MARY
ELIZABETH WILLIAMS; BSTELLA
WALLACE; DAWN MONTOYA; PATRICIA
WATSON; WILLIAM WATKINS; ANDREW
BERNHARDT; KEN OLSON and TAMRA
R. FOGGY,

Flaintiifs,
v.

CITY (OF SEATTLE: PAUL SCHELL;
NORM STAMPER; JOHN DOz #1; JOHN
DOE #2; JCOHN DOE #3; JOBEN DOE
#4; JOHN DOE #5; JOHN DCE #6;
JOHN DOE #7; JOHN DOE #8; JOHN
DOE #9; JOHN DOE #10:; JCHN DOE
411; JOHN DCE #12; JOHN DOE
#13; JOHN DOE #14; JOHN DCE
#15; and JOHN DOE #16,

Defendants.

ORDER
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MICHAEL CROWLEY,

Plaintiff, NO. CCLl-236R

V.

TEE CITY OF SEATTLE, a
municipal corpecration; and
JOHN DOE #1 and JOHN DOE #2,
in their capacity as police
officers or recruits for cthe
City of 3eattlie and as
irdividuals whose true names
are unknown,

Defendants.

''HIS MATTER comes before the court on the motion of defen-
dants for summary judgment, and on the cross-motion of plaintiffs
for summary judgment. These cases have been consclidated for the
purpose of resclving legal issues common to all parlies. Having
reviewsd the papers filed in support of and in oppcsztion to these
motions, the court finds that oral argument would not prove useful
and rules as follows:

I. BACKGROUNLD

These consolidated actions arise out of =vents occurring
during the World Trade Organczation (“WI0”) conference in Seattle
from November 30, 1989 to December 4, 1999. Representatives from
the 134 member nations gathered to discuss world trade issues, and
the Presidert of the United States appeared as well. During the
conference, thousands of peeple also descended on Seattle, many of

CRDER
Page - 4 -
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them intending to protest the policies and presence of the WTO.
The bulk of people converged on a multi-block area of Seattle's

dewntown core near lhe convention center. Several groups planned
organized marches, while other people chose to protest individu-
ally, and still others planned civil disobaedience.

Another group of protesters had more violent intenltions. The
day before the conference officially started, protests and vandal-
ism began occurring downtown. People spraypainted buildings and
broke windows. A crowd gathered arcund Niketown and pounded
windows and nearby cars.

On November 30, the conference officially opened, and the
number of people in downtown Seattle near the WTO conference
swelled to the tens of thousands. Prortestesrs occupled intersec-
tions and blocked access - sometimes by chaining themselves to
manhole covers. People overturned dumpsters and set fires; ap-
proximately 100 people jumped on cars; others threw sticks, metal
spikes, and concrete at the police. Some demonstrators pushed and
shoved WTO delegates in an attempt to shut down the conierence.
Others blocked emergency and law enforcement vehicles.

The magnitude of the protests and the violence coverwhelmed
law enforcement resources. The city had to divert resources from
the protest clashes to the WTO conference so law enfcrcement could
protect the internaticnal delegates. By mid-morning, defendants

nrdered all delegates to remain in their notels until order was

ORDER
Page - 5 -
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restored. Later in the day, demonstbrators slashed tires and
looted local businesses. They lit dumpsters on fire and pushed
them into pclice lines.

On the afterncon of November 30, the city responded to the
chaos by declaring a civil emergency. Mayor Paul Scheil
(“Schell”) also imposed a curfew in downtown Seattle. Unfortu-
nately, the violence, property destruction, fires, and arrests
continued throughout the afternoon and the night. Protesters
pelted officers with sticks, bottles, and debris. One group set
a large firc at a main intersecticn. Another group wreaked havoc
on Niketown, this time forcing police to evacuate employees. A
different crowd pulled a garbage truck driver from his vehicle,
forcing a police rescue. Riots continued Lhrough the early hours
of the morning.

During the riots, President Clinton arrived in Seattle.
Faced with the prospect of protecting the President, and the reed
to continue the international conference, Schell signed Emergency
Order Number 3 (“Order”) in the early merning hours of December 1.
The Order established a restricted zone (“zone”) in the downtown
area. The zone encompassed the convention center whers the WTO
conference was taking place, nearby hotels where delegates and the
President were staying, and a portion of dewntown Secattle, The
Order affected about 25 city blocks.

The text of the Order limited those who could access the zone

ORDER
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to 1) delegates and authorized WTO personnel, (2] owners and
employers of businesses and other personnel necessary to operate
those businesses, (3) residents, and (4) emergency and safety
personnel. A later order added cizy officials znd credentialed
representatives of the press. The defendants imposed the zone to
guell the continuing wviolence and to provide a secure area for the
Presicent, world leaders, and citizens, Demanstrators could
continue protesting outside the boundaries of the zone, but safety
conceras precluded their entry intc the WTO conference area.
Schell encouraged businesses within the zone to remain open so the
city could return to its normal functions. Despite the Order and
the civil emergency, hundreds of demonstrators attempted to enter
the zone and were arrested and clashes with police continued.

The WTO conference conciuded 1€s meetings on Friday, December
3. On Decamber 4, Schell terminated the civil emergency, includ-
ing the curfew and restricted zons. The plaintiffs later filed
various complaints that challenged the restricted zone under the
First Amendment and Fourteenth Amendment. Other plaintiffs chal-
lenged thelr arrests under the Fourth Amendment and state law.
The Court consolidated these causes cf action to decide legal
izsues.

II. ANALYSIS
Detendants have moved for summary Judgment on the following

issues: {1) whether the emergency provisions of the Seattle

ORDER
Page =~ 7 -
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Municipal Code, Chapter 10.02, are constitutional on their face,
(2} whether Mayor Schell acted within his authority under the code
wnen declaring a state of emergency, establishing a curfew, and
creating a restricted zone, (3) whether Mayor Schell’s QOrder
Number 3, which created the curfew and restricted zone, was con-
stitutional on its face,! {(4) whether probable cause existed to
arrest individuals who viclated the curfew or restricted zone,
(5) whether probazble cause exilsted to arrest individuals who
ebstructed vehicular or pedestrian traffic and failed to disperse,
and (6} whether a city policy existed that led to a failure to
train or supervise law enforcement officers. Plaintiffs cross-
moved for summary judgment on (1) whether Order No. 3 was consti-
tutioral on its face and (2} whether the Qrder was constitutional
as applied through the creation of the restricted zone.

some of the rulings sought by defendants are on issues undis-
puted in these cases. Plaintiffs have not challenged the consti-
tutionality of the Seattle Municipal Code, and they have not
challenged Schell’s authority under the code. Plaintiffs also
have not challenged the curfew or the state of emergency. Because
plaintiffs have not challenged these actions (nor do they intend

to challenge themj, it is unnecessary for the Court to rule on

\Defendants’ motion initially sought a ruling on the Order as
applied, but defendants have since narrowed their motion to the
Order’s facial constitutionality.

ORDER
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thelr constitutionality. Detendants’ moticn on Lhose points will

be STRICKEN.

A, Defendants’ Motion for Summary Judanent on the Facial
Constitutionalicty of Order Number 3

Laws that limit speech based on content must meet an exacting

strict scrutiny standard. See, e.d., Metromedis, Inc. v. _San
Diego, 453 U.5. 490, 513-14 (1981). This is because the govern-

ment “may not choose the appropriate subject for public dis-

course.” 1Id. at 5l4. Moreover, the government cannot bar expres-

zion of a particular viewpoint on a subject. 3See R.A V., v. City

of St. Paul, 505 U.s. 377 (1992). 5An ordinancs is content-based

on its face if the language or the manifest purpose targels

speech.? See, e.d., Turner Broad. Svs. V. FCC, 517 U.S. 622, 642-

43 [1994); Pglice Dep’t _of the City of Chi. v. Mosley, 408 U.S5.

92, 9¢ (1972). A law that does not targeC expression on its face

is not content based even if it incidentally affects one group of

’Barties also may challenge a statute on its face for
woverbhreadth.” Brecadrick w. Oklahoma, 413 U.5. 601, 615 (1973).
Overbreadth challenges acknowledge that a law is consticutional in
the plaintiff’s situation but nonetheless argue that the provision
illegally limits the First Amendment rights of third parties. See,
e.q., Brockett v. Spockane Arcades, Inc., 472 U.S. 451, 498 (1985).
If the parties to the lawsuit argue that the provision is
wnconstitutional as applied to them, it is unnecessary for the
court to reach an overbreadth challenge. Membersg of City Council
v. Taxpavers for Vincent, 466 U.S. 789, 802 {1984). The parties
here challenge the Order on its face and as applied through
creation of the restricted zone, so they do not rely on the rights
of third parties not before the Court. Therefore, the Court need
not address facial overbreadth,

ORDER
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speaxers more than another group when zpplied neutrally. See Ward

v. Rock Against Racism, 491 U.s. 781, 791 (1989]; see alsp Hill v,

colorado, 500 U.S. 703, 719-20 (2000} (law must apply equally to
all) .

The Order, as written, is content-neutral and therefore does
not vielate the First or Fourteenth Amendment. Order Number 3
establishes z restricted zone in the downtown core of Seattle, and
the language does not address expressicn. Dkt # 47, Exh. 10. It
estaplishes the zone to protect WI0 delegates, to prevent vie-
lence, and to protect those who werk and live downtown. Id., Exh.
2, Schell Dep., at 38. Orders are not conient-hased 1f they limit
entrance to a dangerous area tc those necessary for the area to

function. See United States v. Griefen, 200 F.3d 1256, 1263 (9th

Cir. 2000) (access limited in construction zone). Although offi-
cials ultimately excluded protesters, docket # 47, Exh. 4, Joiner
Dep., at 39-42, there is no evidence that the “manifest purpose”
of the city was to guell expression. The defendants’ motion for
summary judgment on the facial constitutionality of the Order will
be GRANTED and plaintiffs’ creoss-motion will be DENIED.

B. Plaintiffs’ Motion for Summarv Judgment on the

constitutionality of the Order as Applied Through
the Eestricted Zone

A law that on its face is content-neulbral may still violate

ORDER
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the First Amendment when implemented by authorities.’ See Taxpay-

ers for Vincent, 466 U.5. at 803 n.22. Although the government

catl regulate the time, place, and wmanner of expression, a restric-

tion is valid only if it (l} 1s content neutral, (2] serves a

significant government purpcese, (3} 15 narrowly tailored and (4)
allows for ample alternatives for expression. Zee Ward, 481 U0.5.
at 791.

1, Content Neutral

As described abowve, the Order is facially content-neutral,
but the plaintiffs argue that the defendants applied it to improp-
erly exclude speech based on content and viewpoint. They claim
the defendants favored commercial speech over political speech
when they allowed shoppers to enter the zone. However, as defen-
dants explained, allowing shoppers to enter was an attempt to
enable the city to continune functioning as much as possible in the
midst of a chaotic situation. Allowing normal operations to
continue is not the same as favoring commercial speech. Cf.
Metromedia, 453 U.S. at 513 {(example of favoring commercial speech
when city allowed commercial billboards but not non-commercial

billboards). Nor did the defendants discriminate on viewpoint by

‘Plaintiffs’ motion challenges the QOrder and the broader
restricted zone “as applied.” However, plaintiffs do not challenge
the Order or zone as applied to specific individuals. The motion,
therefore, is not a classic example of an “as applied” challenge.

It is perhaps more easily understeod as a challenge to the Order as -

implemented in the creation of the restricted zone,

ORDER
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permitting WTO delegates inte the zone. Agalin, the defendants
simply allowed the conference to continue as planned and protected
the safety of WTO delegates. The Order was applied in a content-

neutral manner,

2. Significant Geovernment Interest

Any conltent-neutral restriction on speech must serve a sig-
nificant government interesl. The cilrcuomstances in which a law Ls

applied guide the Court’'s analysis. 3Seg Swith v. Avino, 91 F.3d

105, 108 (l11th Cir. 1929%6) (government has discretieon to act
quickly in emergency}. “An inherent tension exists between the
exercise of First Amendment rights and the government’s need to

maintain order during a period cof social strife.” Imn re Juan C.,

33 Cal. Rptr. 2d 918, 922 {Cal. Ct. App. 1995} . While the First
Amendment preserves the free exchange of competing ideas in public
forums, at the same time, “[tlhe inveocation of emergency powers
necessarily restricts activities that would normally be constitu-

tionally protected.” United States v. Chalk, 441 F.2d 1277, 1280

(4th Cir., 1971).
The gowvernment reguires broad discretion in respending to an

emergency situaticn. See, e.g., id. at 1280; see also Smith, 91

F.3d at 109. BRecause “control of civil disorders that may
threaten the very existence of the State is certainly within the
police power of government,” free speech must sometimes bend to

public safety. Chalk, 441 F.2d at 1279, gueting Stetland v, Penn-

ORDER
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sylvania, 398 U.5. 916, 922 (1%70}. The government’'s actions
during a state of emergency are valid If reasonably necesszary to

preserve order. ee Smith, 91 F.3d at 10%; Chalk, 441 F.2d at

1281. The traditiomnal test is whether defendants acted in good
Fairh and with some reason for thelr actions. See Chalk, 441 F.2d

at 1281; Cougar Business Owners As3‘n v. State, 97 Wn.2d 464, 647

P.2d 481 (1282).

The Court finds that the defendants properly appilled thelr
emergency powers by implementing the restricted zone. Safety is
recogqnized as a significant government interest, as are the First

Amendment rights of WIQ delegates. See generally Gricfen, 200

F.3d 1256; sce also Perrv v. Los Angeles Police Dep’t, 121 F.3d

1365, 1369 (9th Cir. 1997). Plaintiffs have not challenged the
existence of an emergency. Nor is there any evidence that the
defendants acted in bad faith when implenmenting the Order. The
evidence is only that Schell and the other defendants hoped to
protect the WTO delegates, the President, and the public.
Finally, the evidence shows that the defendants had reason to
implement the zone. The police had faced vicolent clashes with
protesters for nearly 24 hours, and there is no evidence that the
violence was expected to subside. Moreover, the President had
just arrived in Seattle and intended to appear at the WTO confer-
ence. WTO delegates had faced assaults the prior day and were

required to travel again Lrom their hotels to the conference

ORDER
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senter on the coming days. Chaos and vandalism continued un-
abated.

The Ninth Circuit in Griefen upheld a similar restricted zone
in a non-emergency situaticr. 200 F.3d at 1256. The government
blocked all people — including protesters - from a construction
site for safety reasons. Id. at 1262, The only persons allowed
inte the site were those necesszary for it to functien. 1d.
Protesters and the public were reguired to remain outside the
constructicn boundaries. Id, Just as in Griefen, the Seattle
zone allowed in only those necessary for the city te carry on its
normel functions: WTO delegates, business owners and customers,
and employees and other limited groups. Everyone else, protester
or not, remained outside.

Griefen’s reascning is even more pertinent during an emer-
gency. The panel touched on the broad powers reguired during
emergencies, saying “we have no doubt” that the government can
temporarily close “a street engulfed in a riok or an unlawiul
assemnbly.” Id. at 1263. In addition, “vandalism can hardly be
characterized as activity protected by the First Amendment.” Id.
at 1262. The defendants in the current case faced ongcing vandal-
ism, ricts, and wviolence that justified cre=ation of the zane.

The plaintiffs argue that the emergency powers cases do not

apply, and that Ceollins v. Jardan controls. 110 F.3d 1363 (8th

Cir, 1997). 1In deciding whether the defendants could claim guali-
ORDER
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fied immunity in a lawsuit, the Collins court held that it was
unrcasonable for the defendants to believe that during a state of

emergency San Francisco could ban all protests Ehrougnout the
entre city. Id. at 1371. The court reached this decision al-
thougn violent outbreaks had occurred during demonstrations the
prior night, and authorities feared adcltional violence. Id. at
1372. “Tre law is clear that First Amendment activity may not be
nanned simply because prior similar activity led to or involved
instances of viaolence.” Id.

Collinsg differs greatly from the current case. Unlike Col-
ling, the violence and riots were continuing unazbated in Seattle
at the time the defendants issued the Order and implemented the
zone. The defendants did not base their decisions solely on past
events; rather, they reacted to the chaos that continued to occur
even after the impositicn of a curfew and in light of the presence
of the President and foreign dignitaries. Nor did the defendants
ban all protests throughout the city as did the defendants in
Collins. Instead, the defendantsg created a circumscribed zone
surrounding the WTC conference and allowed demonstrations anywhere
else downtown and in the city at large. While the Court recog-
rizes that “[tlhe generally accepted way of dealing with unlawful
conduct that may be intertwined with First Amendment activity is
to punish it after it occurs,” Id. at 1371-72, the amount of

vinlence and number of protesters in the Seattle downbtown core

ORDER
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precluded such a course of action. The defendants acted preperly
within the scope of their emergency powers when implementing the

zone, and the establishment of the zone clearly served a legiti~

mate government purpose.

3. Narrowly Tailored

In addition, the Court finds that the emergency order was
narrowly tailored so as to constitute a valid time, place, and
manner regulation. The government need not create a tight fit
between the policy goals and the policy 1t implements, although it

nust not use measures broader than necessary. See, e.qg., Madsen

v. Women’s Health Ctr,, 512 U.5. 753, 771-72 (1994} (small buffer

zone narrowly failored, larger zone not narrowly tailored); Bay

Area Peace Navy v. United States, 914 F.2d 1224, 1228 (9th Cir.

1990) . Defendants did not restrict more speech than necessary in
Seattle. The Order, as implemented, affected only a section of

downtown and not the entire ¢ity. Compare Madsen, 512 U.S. at V71

{small protected zone was narrowly taillored), with Collins, 110

F.3d at 1372 {(c¢itywide ban on protests too broad). The zone
covered only enough territory for the WTC delegates and the Presi-
dent to move safely from their hotels to the convention and lasted
only during the canference.

4, Ample Alternatives

Finally, the zone zllowed ample alternatives for expression.

While an alternakbive that does not allow speakers to reach their

CRDER
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intenced audience deoes ncot suffice, See United States v. Baugh,

187 F.3d 1037, 1044 (9th Cir. 189%}; Bav Area, 914 F.2d at 1228,
the demcnstrators in Seattle could reach theilr audiences. They
could protest just outside the boundaries of the zone and anywhere
else in the city. Moreover, they had access to the media and to
the pubklic bevond the zone. The nmeasure as inmplemnentsd was a
valid time, place, and manner regulation.’ The plaintiffs’ cross-
motion for summary judgment i1s DENIED.

C. Defendants’ Motion for Summarvy Judgment on Probable Cauge
to Arrest

Summary -udgment 1s appropriate only Lf there i1s no gernuine
issue of material fact. Fed, R. Civ. P, 56, The defendants
request & ruling that law enforcement officers had probabhle cause
to arrest those whe viclated the Order and who obstructed vehicle
or pedestrian traffic after failing to disperse. To the extent
defendants seek a ruling that there is probable cause to arrest
persons who law enforcement officers bellieve are breaking the law,

this is simply a reiteration of the principle of probable cause

'"Plaintiffs also seem to argue that the zone acted as a prior
resktraint. & prior restraint exists when a government agent
prohibits speech before it occurs based on content. See Alexander
v. United States, 509 U.S,. 544, 550 {1993). As explained, neither
the Order’s language nor its implementaticn in the form of the
restricted zone discriminated on content or viewpoint, so the
measure did not act as a pricr restraint. Plaintiffs also claim,
without explanation, that their right to freedom of assembly was
viclated. The Order and zone allowed assemblies to continue and
merely regulated the location of the assemblies in light <f the
emergency. No violation coccurred.

ORDER
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rather than an issue appropriate for summary Jjudgment.

To the extent defendants seek an application of the probable
cause principle to individual cases, plaintiffs have raised fac-
tual disputes that preclude summary Sudgment. They have provided
evidence that dispersal warnings may not have bheen ¢lear, that
statutory exceptions may have applied to demonstrators’ behavior,
and that intent is a key element in the alleged crimes. As proba-~
ble cause is a fact-intensive inquiry that could turn on these
disputed elements, the decision 1s more appropriate for the trier

of fact. See McKenzie v. Lemb, 738 F.2d 1005, 1008 (9th Cir.

1978). The defendants’ motion for summary judgment will be DE-
NIED.
I. Defendants” Motion for Summary Judament on Failure to

22 .

Train or Supervise

A municipality may be liable under 42 U.3.C. § 18983 for
failure to train or supervise only 1f i1ts failure reflects a

“deliberate indifference.” See Brvan County Comm’rs v. Brown, 520

.S, 397, 409-10 (1897): City of Canteon, ©Ohio v. Harris, 48% U.S.

378, 388-89 (1989, Plaintiffs have provided no avidence that
defendants had a policy of failing to train or supervise or thsat
defendants acted with deliberate indifference. At best, plain-
tiffs provide evidence that some law enfarcement officers may have
used excessive force and may not have received adequate training.

These facts do not rise to the level of deliberate indifference.

ORDER
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Defendants’ motion for summary Jjudgment will bDe GRANTED.

III. CONCLUSION
The court GRAMTS in part and DENIES in vart defendants’
motion for summary judgment and DENIES plaintiffs’ motion for

summary Judgment.

DATED at Seattle, Washington this 28" day of October, 2001.

g,,dmm)\/(g&wm

RARBARA JA%BS ROTHSTEIN
UNITED STATES DISTRICT JUDGE
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