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UNITED STATES DISTRICT c~ftt::~ <~''; y }Qp/ 
I~ESTERN DISTRICT Of WJ\.SHINGTON Disf;,1c'!ff/t{lo 

AT SEATTLE 
1 o/~ Cou 

~"'"""' D10r;Jo., 
VICTOR MENOTTI; THOMAS SELLMAN; ~. "I ,.

0 
/ · .. 7. 7/ ur, 

TODD STEfJT,; ANDOl.EW RUSSELL; {I() - /(JJ 'j- K-_ 
LA~REN HOLLOWAY; RONALD MAT~JAS 
ilnd DOUG SKOVE, 

Plaintitfs, 

v. 

CITY OF SEJI.TTLE; PAUL SCHELL, 
Mayoc of Seattle; NOru~~ 
STALVIPER, Chief of Pol i.ce, 
Seattle Police Department; 
MICHAEL B. ,TENNINGS, a Seattle 
Pol~ce officer; and S.D. 
STEVENS, a Seattle Pollee 
off2.cer, 

Detendants. 

ORDER 

NO. C00-372R 

ORDER GRANTING IN PART AND 
DENYING IN PART DEFENDJWTS' 
MOT TON fOR S UHM.'\R Y JUDGMENT 
!l.ND DENYING PLAINTIFFS' 
CROSS-MOTION FO~ SUMMARY 
JUDGMENT 

I Page - l -
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10 

11 

ROBEF\T HICKEY; KENNETH HANKIN; 
JENNIFER HUDZIEC; and S'l'f,;PHANIE 
LANE, on behalf o= themselves 
and all others similarly 
situated, 

Plaintiffs, 

v. 

THE CITY OF SEATTLE, o 
municipality; PAUL SCHELL, 
Mayor of the City of Seattle; 
NORMAN STAMPER, Former Chief of 
PolicR of the City of se~ttle, 

Defendants. 

I~ 
1 

C!U'TAIN JESSE PETRICH, 

13 

14 

15 

16 

17 

1 B 

19 

20 

21 

22 

23 

24 

25 

26 

Plaintiff, 

v. 

CITY OF SEATTLE and SEATTLE 
POLICE DEPARTMENT; JOHN DOE 
OFFICER, 

Defendants. 

ORDER 
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COLIN CALLAHAN BRYNN; and B:oGAN 

NEUBERG, 

Plaintiffs, 

' . 

CITY OF SEATTLE, a municipal 
corporation; PAUL SCHELL, in 
his capC~city as Mayor of Lhe 
City of Seattle and ~s an indi­
vidual; NORMAN STAMPER, in his 
capacity CIS Chief of Police of 
the City of Seattle a~d us an 
i.ndlvidual; EDWARD JOINER, in 
his caracity as Assistant Chief 
of thP City of Seattle and as 
an individual, 

Defendants. 

LIFE HAS MEANING a/k/a ~~y 
ELIZABETH WILLIAMS; ESTELL.!\. 
1\JALLl\CE; DAWN MONTOYA; PATRICIA 
NAT SON; WILLIAl1 WATKINS; ANDREI~ 

BERNHARDT; KEN OLSON and TAMRA 
R. FOGGY, 

Plaintiffs, 

v. 

CITY OF SEATTLE; PAUL SCHELL; 
NORM STAMPER; JOHN DOE #1; JOHN 
DOE jj 2; JOHN DOE # 3; ,JOHN DOE 
jj4; JOHN DOE #5; JOHN DOE #6; 
JOHN DOE #7; JOHN DOE #8; JOHN 
DOE #9; JOHN DOE #10; JOHN DOE 
#11; JOHN DOE #12; JOHN DOE 
#13; JOHN DOE #14; JOHN DOE 
#15; and JOHN DOE #16, 

Defendants. 

ORDER 
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MICHAEL CROWLEY, 
2 

Plaintiff, NO. C01-336R. 
3 

v. 
4 

5 I TEE CITY OF SEATTLE, a 
municipal corpcration; and 
,JOHN DOE # 1 and JOHN DOE #2, 
in their capacity as police 
officers or re~ruits for the 
City of Seatt~e and as 
ir.dividuals whose true names 
are unknown, 

6 

7 ' 

9 
Defendants. 

10 

11 

12 THIS HATTER comE's before thP court on the motion of defen-

dents for summary judgment, and on the cross-motion of plaintiffs 

14 for summary judgment. These cases have been consolidated for the 

15 purpose of resolvlny legal issues common to all part::.es. Having 

16 reviewed the papers filed in support ot and in oppos:.tion to these 

17 motions, lhe court finds that oral argume:1t '"'ould not prove useful 

18 and rules a~ follows: 

19 I . BACKGROUND 

20 
These consolidated actions arise out of events o~curring 

21 
during the World Trade Organ~zation ("WTO") conference in Seattle 

22 
from November 30, 1999 to December 4, 1999. Representatives froiii 

23 
Lhe l34 member nations gathered to discuss cvorld trade issues, and 

' the Presrdent of the United States appeared as well. During the 
25 

25 
conference, thousands of people also descended on seattle, many or 

I ORDER 
[I Page - 4 -
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tt1em intending to prates~ the polici2s and presence of the WTO. 

2 Tte bulk of people converged on a multi-block area of Seattle's 

3 downtown core near the convention center. Several groups planned 

4 organized marches, 1>1hile other people chose to protest individu-

5 ally, a'"ld still others planned cj.vi l d1sobcdience. 

6 Another group of prot.:ut;·ter:s hud :r.ore vlolent intenlions4 The 

7 
day before the conference officially star~.ed 1 protests and vandal-

8 
1sm began occurring downtown. People spraypainted buildings and 

9 
broke windows. A crowd gathered around Niketown and pounded 

10 

windo1rJs and nearby cars. 
'I 

On November 30, the c:onference officiillly opened, and the 
12 

13 
number of people in downtown Seattle ~ear the WTO conference 

14 
swelled to the tens cf thousands. Protesters occupied intersec-

15 
tions and blocked access - sometimes by chuining themselves to 

16 m<.~nhole covers. People overturned dumpsters and set fires; ap-

17 proximately 100 people ·iuroped on cars; others threw sticks, metal 

18 spikes, and concrete at the police. Some demonstrators pushed and 

19 shoved WTO delegates in an attempt to shut down the con::erence. 

20 Others blocked emergency and law enforcement vehicles. 

21 The magnitude of the protests und the violence overwhelmed 

22 law enforcement resources. The city had to divert resources from 

23 the protest clashes to the WTO conference so law enforcement could 

24 
protect the international delegates. By mid-morning, defendants 

25 
nrdered all delegates tD remn.in in their i~c1tels until order was 

26 

ORDER 
Page - 5 -
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restored. Later in the day, demonstrators ~lashed tires and 

2 looted local businesses. They lit dumpsters on fire and pushed 

3 them into police lines. 

4 On the afternoon ot November 30, tlw city responded to the 

5 chaos by declaring a civil emergency. Mayor Paul Schell 

6 
("Schell") also imposed a curfew in downto"m Seattle. Unfortu-

7 
nately, the violence, property destruction, fires, and arrests 

8 
com::inued throughout the afternoon and the night. Protesters 

9 
pelted officers with sticks, bottles, and debrls. One group set 

10 
a large fir~ at a main intersection. Another group wreaked havoc 

II 

12 
on Niketo•.vn, this time forcing police to evucuate err.ployees. A 

13 
different crowd pulled " garbage truc:-c driver from his vehicle, 

14 forcing a police rescue. Riots continued l.hrough the early hours 

15 of the morning. 

16 During the riots, President Clinton arrived in Seattle. 

17 f"aced with the pL·ospect of protecting the President, and the r.eed 

18 lo continue the international conference, Schell signed Emergency 

19 Order Number 3 ("Order") in the early morning hours of December L 

20 The Order established a restricted zone ("zone") in the downtown 

21 area. The zone encompassed the convention center where the WTO 

22 conference was taking place, nearby hotels where delegates and the 

23 
President vJere staying, and a portion of downtown Seattle. The 

24 
I Order affected about 25 city blocks. 

25 
I The text of the Order limited those who could access the zone 

26 

:I 

AO 72 
I' 

(Rev. 8/82) 

II 

ORDER 
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to Ill delegates and auchorized WTO personnel, (21 owners and 

2 employers of businesses and other personnel llccessary to operate 

3 those busi11esses, ( 3) residents, and 14) emergency and safety 

4 personnel. A later order added cl~y officials and credentialed 
5 

representatives of the press. The defendants irnpo.c.;P.d Lhe z.one to 
6 

quell the continuing violenc:F: nnd b:.1 prnvid12 a secure area for the 

Presicent, worJ.d leaders, and citizens. Demonstrators could 
8 

continue protesting 011tside the boundaries of the zone, but safety 
9 

cor1cer3s p=ecluded tl1eir entry into the WTO conference area. 
10 

11 
Schell encouraged businesses within the zone tu remain open so the 

12 
city could returYJ to its normal functions. Despite the Order and 

13 the civil emergency, hundreds of demonstrators attempted to enter 

14 the zone ar.d were arrested and clashes witb police continued. 

15 The WTO conference concluded its meet-.inqs on Fr lday r December 

16 3. On December 4, Schell terrr.inated the civil emergency, includ-

17 ing the curfew and restricted Zolle. The plaintiffs lacer filed 

18 various complaints that challenged the restricted zone under the 

19 F'irst Amendment and Fourteenth Amendment. Oth"r plilirtliffs chal-

20 lenged theLr arrests under· the Fourth Amcmclment and state law. 

21 
The Court consolidated these causes ct action to decide legal 

22 
issues. 

23 
II. ANALYSIS 

24 
Detendants have moved for summary judgment on the following 

25 
issues: \l) whether the emergency provisions of the Seattle 

26 

ORDER 
Page - 7 -
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t{unicipal Code, Chapter 10.02, i'lre constitutional :Jll their face, 

2 (2) whether Mayor Schell acted within his authority under the code 

3 witen declaring a sc:ate of emergency·, establishing a curfew, and 

<1 crca-cing a restricted zone, (3) whether Mayor oochell' ~ Order 

5 Number 3, wllich created the curfew and restricted zone, was con-

6 stitutional on its face, 1 (4) 1-1hether probable cause existed to 

arrest individuals who violated the curfc'.-1 or restricted zone, 

8 
( 5) whether probable cause ex is Led t.o arrest individual~ who 

9 
obstructed VGhicular or pedestrian traffic and failed to disperse, 

10 
and (6) whether a city policy existed ;::hat led to a failure to 

11 

train or supervise law enforcement officers. Plaintiffs cross-

12 

13 
moved for summary judgment or. (I) whether Order No. 3 was consc:i-

14 
tutiunal on its face and [2) whether the Order was constitutional 

15 
as appl'..ed through the creation of the restricted zone. 

16 Some of the rulings sought by defendants are on issues undis-

17 puted 1n these cases. Plaintiffs have not challenged the consti-

18 1 tutiona..:..ity oE the Seattle H1..:.nicipo_l Code, and they have not 

19 challenged Schell's authority under the code. Plaintiffs also 

20 

21 

22 

23 

24 

25 

26 

have not challenged the curfew or the state of emergency. Because 

plaintiffs have not challenged these actions (nor do they intend 

to challenge them), it is unnecessary for the Court to rule on 

1Defendants' motior. initially sought n ruling on the Order as 

applied, but defendants have si.nce narrowed their motion to the 

Order's facial constitutionality. 

ORDER 
Page - 8 -
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their constitutionalit:.y. Detendants' motion on Lbose points will 

2 be STRIC:KEN. 

J 

4 

5 

6 

Defendants' !1otion for Summary Judonent on the Facial 

Constitutionality of Order Number 3 

Laws that limit speech based on contc<t must meet an exacting 

.stric-:: scruti~1y standard. See, ~~ Met~_r:u~ttedia, Inc. v. San 

7 Diego, 453 U.S. 490, 513-14 (19ill). Th.'s is because the govern-

8 :nent "mo.y not choose the appropria::P subject for public dis-

g course.'r ~d. at 514. Yloreover, the government cannot ba.r- expres-

10 1 sion ot a partlcular viewpoint o:1 a s·..:bject. See R.A.V. v. City 

11 

12 

13 

14 

1o 

16 

17 

13 

19 

20 

21 

22 

23 

24 

25 

26 

I 
I 
I I 

II 

of St. Paul, 505 U.S. 377 [1992). An ordinance is content-based 

on its face if the language or the manifest purpose targets 

speech." Se", sg_,_, Turner Broad. Sys. v-. FCC, 512 U.S. 622, 642-

43 il994); Police Dep't ot the Citv of Chi. v. Mosley, 408 U.S. 

92, 96 (1972). A law that does not target expression on its face 

ls not content based even if it incidentally affects one group of 

2Parties also may challenge a slatute on its face for 

"overbreadth." Broadrick v. Oklahoma, 413 U.S. 601. 615 (1973). 

Over·breadth challenges acknowledge that a laVT is constitutional in 

the plair1tiff's situation but nonetheless argue that the provision 

illegally limits the First Amendment rights of third parties. See, 

~. Brockett v. Spokane Arcades. Inc., 472 U.S. 491, 498 (1985). 

If the parties to the laVTsuit argue that the provision is 

unconstitutional as applied to them, it is unJ,ecessary for the 

court to reach an overbreadth chall enqe. Members of City CounciJ 

v. Taxpayers for Vincent, 466 U.S. 7B9, 802 (1984). The parties 

here challenge the Order on its face and as applied through 

creation of the restricted zone, so they do not rely on the rights 

of third parties not beforf' the Court. Therefore, the Court need 

not address facial overbreadth. 

0!{DE;P 

Page - 9 -
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17 
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19 

20 

21 

22 

23 
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SI-Jeakers rn:Jre than another qrcup v:hen applied neutrally. See Ward 

v. Rock Against Racism, 491 u.s. 781. ·;91 (1989]; see also Hill v. 

Co'orado, 500 'J.S. 703, 719-20 (2000) (law must apply equally to 

alll 

'fhe Order, as written, is content-neutral and therefore does 

not violate the Fi"'st or ],'ourteenth Amendment. Order Number 3 

establ~shes a restricted zo~e in the downtown core of Seattle, and 

the language does not address expression. Dk t # 4 7, E:xh. 1 0. It 

establishes the zone to protect WTO delegates, to prevent v!n-

ler;ce, and to protect those who work a~d llVP downtow::l. Id., Exh. 

2, Scl1ell Dep., at 38. Orders are not cont:ent-based if tr,ey limit 

entrance to a dangerous area to those necessary fer the area to 

function. See United States v. Griefen, 200 F.3d 1256, 1263 (9th 

Cir. 2000) (access Limited in constructlon zone). Although offi-

cials ultimately excluded protesters, docket # 47, Exh. 4, Joiner 

Dep., at 39-42, there is no evidence that the ~manifest purpose" 

of the city was to quell expresf;ion. The defendants' motion for 

SUITL'llary judgment on the facial constitutioaali ty of the Order will 

be GRANTED and plaintiffs' cross-motion will be DENIED. 

B. Plaintiffs' Motion for S·~mmury Judgment on the 
Constitutionality of the Order as Aoplied Through 
the Restricted Zone 

A law that on its face is content-neutral may still violate 

ORDER 
Page - 10 -
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the First Amendment when implemented by suth=>rities.' See Taxpay-

2 ers for Vincent, 466 U.S. at 803 n.22. Although the government 

3 cart regulate the time, place, and manner of expressiur1, a restric-

4 tion is valid only if it (li ~s content neutral, (21 serves a 

5 significant government purpose, (]) lS narrow~y tailored and (4) 

6 allows for ample a! ternatives for expression. See \~ard, 491 U.S. 

7 
at 791. 

8 
1. Content Neutral 

As described above, the Order is facially content-neutral, 

hut the plaintiffs arg·~e that the defendants applied it to improp-

erly exclude speech based on corttent and viewpoint. They claim 
12 

13 
the defendants favored commercial speech over political speech 

14 
<lh<Cn they allmved shoppers to enter the zone. However, as deten-

15 
dants explained, allowing shoppers to enter was an attempt to 

16 enable the city to continue functioning as much as possible in the 

I 17 • midst of a chaotic s.ituat.ion. Allowing normal operations to 
I 

18 cont.inue is not the same as favoring commercial speech. Cf. 

19 Metromedia, 453 U.S. at 513 (example of favoring commercial speech 

20 when city allowed commercial billboards but not non-commercial 

21 

22 

23 

24 

25 

26 

billboards) . Nor did the defendants discriminaLe on viewpoint by 

·'Plaintiffs' motion challenges the Order and the broader 
restricted zone "as applied." However, pluintiffs do not challenge 
the Order or zone as applied to specific individuals. The motion, 
therefore, is not a classic example of an "as applied" challenge. 
It is perhaps more easily understood as a challenge to the Order as 
implementDd in the creation of the restricc:ed zone. 

ORDER 
Page - 11 -
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11 

12 

13 

14 

15 

16 

17 

IS 

19 

20 

21 

22 

23 

24 

25 

26 

I 

II 

I 
I. 

permitting WTO delegates 1nto the zone. A~ilill, the defendants 

simply allowed the conference to continue as planned and protected 

the safety of WTO delegates. The Order was applied in a content-

neutral manner. 

2. Sig:1ificant Government Interest 

Any content-neutral restriction on sp12ech rr:ust serve a sig-

nificant government intereoL. The cl_.::cumt:.tanccs in which a law i0 

applied guide the Court's analysis. See Smith v. Avino, 91 F.3d 

lDS, 108 (11th Cir. 1996) (government has discretion to act 

quickly in emergency) . "An inherent tension exists betwP.P.n the 

exercise of First Amendmen:: rights and the go'Jernrrcent' s need to 

maintain order during a period of social strife.n In re Juan C., 

33 Cal. Rptr. Zd 919, 922 (Cal. Ct. App. 1995) . l·<hile the First 

Amendment preserves the free exchange of competing ideas in public 

forums, at the same time, "[t]he invocation of emergency powers 

necessarily restricts activities that would normally be constitu-

tionally protected.n United States v. Chalk, 441 F.2d 1277, 1280 

(4th Cir. 1971). 

The government requires broad discretion in responding to an 

emergency situation. See, ~' id. at 1280; see also Smith, 91 

F.3d at 109. Because "con~rol of civil disorders that may 

threaten the very existence of the State is certainly within the 

police power ot" governrnent,n free speech must sometimes bend to 

public safety. Chalk, 441 F.2d at 1279, quoting Stotland v. Penn-

ORDER 
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sylvania, 398 U.S. 916, 920 (1970). The government's actions 

2 during a state of emergency are valid if reasonab::.y necessary to 

3 preserve order. See Smith, 91 F.3d al 109; Chalk, 441 F.2d at 

1281. The traditional test ls whetl:er de[endants acted in good 

5 faith and with some reason for their actions. See Chalk, 441 F.2d 

5 at 1281; Cougar Business Owners As;;'n v. [il:ilte, 97 Wn.2d 466, 647 

7 
?.2d 481 (1982). 

8 
The Court finds that. the defendants properly applied their 

9 
emergency powers by implementing the restricted zone. Safety is 

lJ 
recognized as a significant 'Jovernment interest, as are the First 

11 

Amend;nent rights of WTO delegates. See generally Gricfcn, 200 
12 

13 
F.3d 1256; sec also Perry v. Los Angeles Police Dep't, 121 F.3d 

14 
1365, 1359 (9th Cir. 1997). Plaintiffs hilve not challenged the 

15 
existence of an emergency. Nor is there any evidence that the 

16 defendants acted in bad faith vi hen implemenc ing the Order. The 

17 evidence is only that Schell and the other defendants hoped to 

18 protect the WTO delegates, the President, and the public. 

19 ~inally, the evidence shows that the defendants had reason to 

20 implement the zone. The police had faced violent clashes with 

21 

22 
I 

23 ,j 
II 

24 I 
Il
l 

2~ 

26 

protesters for nearly 24 hours, and there is no evidence that the 

violence was expected to subside. !1oreover, the President had 

just arrived in Seattle and intended to appear at the WTO confer-

ence. WTO delegates had faced assaults the prior day and were 

required to travel again from Lheit· hotels to the conference 

ORDER 
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:::em:er on the coming days. Chaos and vandalism continued un-

2 a.bated. 

3 I The Ninth Ciccuit in Griefen uphceld a similac restricted zone 

4 II in a non-emergency situaticr.. 200 F. 3d at 1256. The government 

5 I 
! blocked all people - including prote~teni - from a construction 

6 I site for safety reasons. Id. at 1262. The only persons allowed 

7 
into the site "ere those necessary for it to function. Id. 

8 
Protesters and the public were required to remain outside the 

9 
construction boundaries. Id. ,Just as in Gr iefen, the Seattle 

10 

zone allowed in only those necessary for the city to carry on its 
11 

normal functions: WTO delegates, business owners and custome~s, 
12 

13 
and employees and other limited groups. Everyone else, protester 

14 
or not, remained outside. 

15 Griefen's reasoning is even more pertinent during an emer-

16 gency. The panel touched on the broad powers required during 

17 emergencies, saying "1ve have no doubt" that the government can 

18 temporarily close "a str.ect engulfed ir. a riot or an unlawful 

19 assembly." Id. at 1263. In addition, "var1dalism can hardly be 

20 characterized as activlty protected by the First Amendment." Id. 

21 at 1262. The d<efcndant~ in the current casrc faced ongoing vandal-

22 ism, riots, and violence that JUstified creation of the zone. 

23 I 
24 II 
251 

261 

The plaintiffs argue that the emergency powers cases do not 

apply, and that Collins v. Jordan controls. 110 F.3d 1363 (9th 

Cir. 1997) In deciding whether the def,mdants could claim qnC~li-

O?.DEP. 
Page - 14 -
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I 

fi.ed immunity in a Jawsui::, the Collins court held that i~t was 

unreasonable for the defendants to believe that during a state of 

emergency San Francisco could ban all protests throughout the 

ent:_re city. Id. at 1.371. T~c court reached t~is decision al-

though violent outbreaks had occurr~d d11ring demonstrations the 

prior tugl:t, and aul:ho~~ities tearc'd adc.:ltional violence. I d. at 

1372. "Tl:e law is clear that Firs: fl.mendment et:::tivity may not be 

''armed simply because prior similar a:::::ivity led to or i.nvolved 

inst_a.nces of '..riolen::.::e." Id. 

Collins differs greatly from the current case. Unlike Col-

~ins, the violence and riots were <eontinuinq unabated in Seattle 

ilt the time the defendar:ts issued the Order and imp:..emented the 

zone. The defendants did not base their decisions solely on past 

events; r~ther, they reacted to the chaos that co~tinued to occur 

even after the imposition of a curfew and in light of the presence 

of the President and foreign dignitilries. Nor did the defendants 

bau all protests throughout the city as did the defendants in 

Collins. Instead, tl1e defendants created a circumscribed zone 

surro·c1nding the WTO conference and allov<ed demonstrat.ions anywhere 

else downtown and ln the city at large. Wh.ile the Court recog-

r.izes that "[t]he generally accepted way of dealing with unlawful 

conduct that may be intertwined wlth First Amendment activity is 

to punish it after it occurs," Id. at 1371-72, the amount of 

vinlencte and number of protesters in the Sre~ttle dawntown core 

ORDI-:8. 
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precluded such a course of action. The defendants acted properly 

2 within the scope of their emergency powers when i:nplementing the 

3 zone, and the eBtablishment of the zone c~early served a legiti-

' mate government purpose. 

5 3. Narrowly Tailored 

6 
In addition, the Court finds that the emergency order was 

7 
narrowly tailored so as to constitute a valid time, place, and 

8 
ntanner rcgul at ion. The government need not create a tight fit 

9 
'='etwecn the policy goals and the policy ~t implements, although it 

10 

mus:: not use measures broader than necessary. See, ~' Madsen 
I' 

v. Women's Health Ctr., 512 U.S. "153, 771-72 (1994) (small buffer 
12 

13 
zone narrowly tailored, larger zone not narrowly tailored); Bay 

14 
Area Peace Navy v. United States, 91.4 F.2d 1224, 1228 (9th Cir. 

15 1990). Defendants did not restrict more speech than necessary 1n 

16 Seattle. The Order, as implemented, affected only a section of 

17 downtown and not the entire city. Compare Madsen, 512 U.S. at Fll 

18 (small protected :t:ot1e 'Mas narrowly t-.ailorerl.), with Collins, 110 

19 E". 3d at 1372 (citywide ban on protests too broad). The zone 

20 covered only enough territory for the WTO delegates and the Presi-

21 dent to move safely from their hotels to the convention and lasted 

22 only during the conference. 

23 
4. Ample Alternatives 

24 
Finally, the zone allowed ample alternatives for expression. 

25 
While an alternative th~t does not allow speakers to rR~ch their 

26 

ORDER 
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(Rt:v. 818?} 

intenced audience does not suffice, See Un'tcd States v. Baugh, 

2 18'7 F.3d 1037, 1044 (9th Ci.r. 1999); Bav Area, 914 F.2d at 1229, 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 1 

19 

20 

21 

22 

23 ,! 
24 'i II 
25 !I 
26 I 

I 
II 
I 

,j 

the demonstrators in Seattle could reach their aud1ences. They 

could protest just outside the boundar1es of the zone 21nd anywhere 

else in the c~ty. Moreover, they had access to the media and to 

the public beyond thu zone. The neusure ac; implemented Has a 

valid time, place, and manner regulalion. 1 'I'h<" plaintiffs' cross-

motion for summary JUdgment is DEN=2D. 

c. Defendants' Notion tor Summarv Judgmen" on Probable Cause 
to Arrest 

S11mmary =udgment .is appropriate only if there is no ger:uine 

issue of material fact. Fed. R. Civ. P. 56. The dC!fendants 

request a ruling that law enforcement of~icers had probable cause 

to arrest those v;ho violated the Order and VJho obstructed vehicle 

or pedestrian traffic after failing to d~sp~rse. To the extent 

defendants seek a ruling that there 1s probable cause to arrest 

persons who laH enforcement officers believe are breaking the lav;, 

this is simply a ..t:·e.ileration of the principle of probable cause 

'Plaintiffs also seem to argue that the zone acted as a prior 
restraint. A prior restraint exists when a governrnen= agent 
prohibits speech be fore it occurs based or_ content. See Alexander 
v. United States, 509 U.S. 544, 550 (l'J9l). As explained, neither 
the Order's language nor its implementation in the form of the 
restricted zone discriminated on content 01 viev;point, so the 
measure did not act as a prior restraint. Plaintiffs also claim, 
without explanation, that their right to freedom of assembly was 
violated. The Order and zone allowed assemblies to co11tinue and 
merely regulated the location of the assemblies in light of the 
emergency. No violation occurred. 

ORDE:R 
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rather than an issue appropriate for sumnary judgment. 

2 To the extent defendants seek an application of the probable 

3 cause principle to individual cases, plaintiffs have raised fac-

4 tual disputes thilt prPcluc:ie summary judgment. They have provided 

5 evidence that dispersul warnings may not have been clear, that 

statutory exceptiono; may have applied to demonstrators' behavior, 

and that intent is a key element in the alleged crimes. As proba-
8 

ble cause is a fact-intensive inquiry that could turn on these 
9 

disputed elements, the decision is more appropriate £,:Jr the trier 
10 

of fact. See McKenzie v. Lamb, 73~ F.2d 1005, 1008 (9th Cir. 
11 

197 8) . The defendants' motion for summary judgment will be DE-
12 

NIED. 
13 

' 

14 
D. Defendants' Motion for Summary ,TudqmPnt on Failure to 

Train or Supervise 

15 
A municipality may be liable 11nder 42 U.S.C. § 1983 for 

16 
fa~lure to train or supervise only if its failure reflects a 

17 
"deliberate indifference." See Bryan County Cornm'rs v. Brown, 520 

18 
U.S. 397, 409-10 (1997); City of Canton, Ohio v. Harris, 489 U.S. 

19 

378, 388-89 (1989). Plaintiffs have prov~ded no evidence that 
20 

21 
defendants had a policy of failing to train or supervise or that 

22 
defendants acted with deliberate 1ndifference. At best, plain-

23 
'1 tiffs provide evldence t.hat so:ne law enf:Jrcement officers may have 

~ 11sed excessive force and may not have received adequate training. 

25 These facts do not rise to the level of deliberate indifference. 

26 

ORDER 
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11 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 ' 

19 

~0 

21 

22 

23 

24 

25 

26 

Defendants' motion for summary judgment w1ll be GRfu\!TE:D. 

III. CONCLUSION 

The court GRANTS in part and DENIE:S 1n .cart defendants' 

motion tor suiDlllary judgment and DENIES pla1r1tif fs' motion for 

summary judgment. 

DATED at Seattle, Washir1gton th.is :C<J' day ot October, 2001. 

ORDER 
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BARBAR~ JAC BS ROTHSTEIN 
UNITED STA •S DISTRICT JUDGE 
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