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STATEMENT OF INTEREST OF THE AMICI CURIAE

The Layvyefs,’ Comnxittee for Civil Rights Under Law (“Lawyet's "

| Comhﬁttee Yisa tax exempt nonproﬁt 01v11 nghts orgamzatlon that Was
founded in 1963 by the leaders of the American bar, at the request of Pre81dent
Kennedy, to help defend-the_cwﬂ_ nghts of tac1a1 minorities and the poor. Its

- Board of Trustees 'p_resently inc.-lude_s.severa-l past Presidents ot’ the Amencan .,
Bar Association, a past Attorney_General of the 'United .States, law 'schﬁool '
de'ansxand pfofessors, and many of the nation’s leading lawyers. It‘has_

| independent local afﬁliate’s in Boston, Chieag.o, Denver, Los Angeles,
Philadelnhia, San Antonio, San Franoisco, and Washington, DC Thfough the-
,Lavyyers" Committee and its affiliates, hundreds of attorneys hav.evrep.resented
| thousands of clients in civil"ﬂghts cases ao_ros‘s the: country. ohaﬂengnlg _* i

discrimination in Virtually all aspects of American life.

- The Lawyers.’ Committee has decades-o_f experience litigating individual '

and class action voting rights »claims in federal and state courts and is highly ,
knowledgeable about the legal and pohcy issues relevant to this case. For

example the Lawyers Comrmttee is counsel for p1a1nt1ffs in Johnson V. Bush

- No. 02—14469C, a challen.ge to Florida’s felon d1senfranch1sement law thatyls :

now pending before the Eleventh Circuit.

o



Ina létter dated Ianuary_ 4; 2005, this Court invited the Lawyers

‘Committee to file an amicus briéf with the Court in the above-entitled matter:

A. : ~' Pedple For the Meriéén Way Foundation :(f‘Péople For”) is a

| noripartisan, education-oriented citizens’ organization established to promote

/ V - T - V ’ . - . - ‘ - - e .
- and protect civil and constitutional rights, including voting rights, and to

encourage citizen participation in the political process. Founded' in 1981 by a

- group of religious,.civic and educational leaders devoted to our nation’s
'heritage of tolerance, pluralism-and' liberty,' People For now has more than ._
‘ 6_00_,000 members and supporters nati_()nwide_; "People For has represented

_ litigants in important voting rights cases and has joined in ﬁling this amicus

brief to help secure the voting rights of people of color, language minorities and

“others who have historically been discriminated against and disenfranchised.: .

The NAACP, established in 1909, is the nation’s oldest civil rights :

o organiz_ati(_)n. The fundamental mission of the NAACP is the advanc'ement and ,

v inipf_ovem’ent of the politiCal, educational, social, and economic status of - .

_minority groups; the elimination of récial prejudice; the p_ublicizing of adverse

- effects of c_liscrimination; and the initiation of lawful action to secure t_he

elimination of racial and ethnic bias. The NAACP has a long history of

- working to ensure voting rights via litigation, legislative advocacy, voter

registratiOn, voter education, "‘get out the vote” activities, as well as election




. protection acti_vities. 'Th_e NAACP has also 'e_xamined issues surrounding e_X-"
felon disenfranchisement. -
. The National Black 'Law‘ Students Association (NBLSA),-.the largest :

student-run orgamzat1on in Amenca ‘has over 200 chapters at law

B , schools throughout the country This represents almost every ABA

accredrted law school, plus several non-accredlted_ law schools. These
chapters represent‘ouer 6,000 Black law student_s.in six regions which
encompass 48 statesincluding Hawaii, and the Commonwealth of Pue'rto
- Rico._'Recently, NBLSA ‘establiShed internat_ional links with Black law
students in.Canada, England and Sduth Africa who decided to model E
their student organizations after NBLSA.,- The Northeastern Region__is |
compnsed of thrrty—three chapters in Connectlcut Malne | |
Massachusetts New York Northem NeW J ersey, Rhode Island and
Vermont. |

In 1968 Alge‘rnOn J Ohnson.."A.J S Cooper former rnayor of Prrchard |
Alabama founded the Black Amencan Law Students Ass001at10n (BALSA) :
at the NeW York Umversrty Law School. BALSA s purpose Was to
effectuate change in the legal system. The assoc1at10n endeavored to
sensﬂrze -the laW and legal professmn to the ever—mcreasrng needs of

the Black community. This commitment has never wavered. In its effort




| ~ to remain responsive to the needs of the Black 'Comm_unity in general

“and the Black law stu'dent in parti_(:ular,'the_ NBLSA has initiated many

worthy programs rand-is'often active in joi_ntéeffo_rt_ programming with

other organizations that have goals and objectives analogous to its -

oWn."

SUMMARY OF ARGUMENT

- Arvnicii'urge this Court to reverse the ruling of the District Court granting
;o ,

' defendants’ rnotion for sumnmry judgment. The IoWer'court'incorreetly held
- that New,York‘Ele_ctiOn Law § 5-106, which disenfranchises citizens con_Victed
| of: felonies who are incarcerated or on parole,. and:other disenfranchisernent »

| statutes are eXemptt from disorirrlinatory results ‘clairns‘und'er Section 2 of the

Voting Rrghts Act (the “VRA”) 2US.C.§ 1973

This brief addresses only the 1ssue of Whether Sect10n 2 is sufﬁc1ently

| broad to permit a claim that a statute whrch‘ disenfranchises citizens for
'comrrlitting felonies results in the denial or dilution of -the voting rights of

: minority citizens. Amzcz are not takmg a posrtion as to whether New York

Election Law § 5 106 actually Vrolates Section 2. When Congress origlnally

! This brief does not address several issues rarsed by the Court that we
‘ understand other amici are addressing, such as whether Sectlon 2 challenges to
_ _drsenfranchlsement statutes exceed Congress’ authority or what factors should
- be considered in deterrmmng Whether New York Electlon Law § 5- 106 violates
- Section 2. '
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. enactéd Section 2 in 1 965, and when‘ it amén_ded Sect_ion 2to expii_citly prdvide
fof résults claims in 1982, it ‘ha'd before it a record repletc ‘with thing
diséfimiﬁﬁtion against ra_cial aﬁd ethnié minbn'ties. Con‘grés‘s indicéted -
unambiguouslsl that its‘,,f"ilrpo».s‘-e Was to eradicate this_ discr‘im-i‘nation.complétely,
and- fhat fhe role of Secﬁbn: 2 1n the’statutoi'y scheme Was to p:i:o'vide. a génefal

' anti-discr.inlir:lation: stiamfe that e_r_iconlpasggd_ all aspects of the vot'ingvp‘ré)c‘ess. ,
Accordingly, the languagé of Section 2 makgs cléar that no 'préctice 61‘
pr0cédure affeéting Voﬁng_ may have a discﬁnﬂnatory purpose or r'esult;
ConsiStenf with this language and the legislati\//e history, the'coufts have
repeatedly held that Sécﬁon 21is broad endugh to e_ncombéss any Votihg practice
or pfoceciﬁr’e that has the potentiai-td discriminate. , i o

| Laws Which disenfranchise citizens of vot:ing agé that are conviCted of

| fclonieé_fall within the scope of Section 2. These laws. not bnly afféct voting

. but their impad 18 tremcndo’u_s.‘ The infringementon affected citizél_ls;_ ﬁ‘ghtxto '
vofe; is ébsolute." Several million peopie ar"e cﬁrfently disghfranchi‘sed by:feion, :
disenfranchisemeht laws. Moreover, niinon'ty ciﬁZéﬁs .are’ af_fectéd . : -

-disproportionately When pebple With_feloﬁy conviétioﬁs are di_sénfran’chised.’
Td exempt félon c_lisenfranchisement' statutes, such as El'ection _Law § 5-106,
entirely from dis»crimirlatoryiesults analysis under Section 2 .Whéﬁ tﬁey have

such a significant effect on the voting rights of minority citizens cannot be




B

_ re_c‘onciled with the_lang'ua_gé and intent of the statute to bar any law or practice .. |

S .

‘that has the r¢s1'11t'of d_iscrimihatirig against minorities. For this reason, the

district court should be reversed and this court should make it clear that

Election Law § 5-106 should not be Aerxémpted from a challenge under Section2

 of the VRA.

' ARGUMENT AND CITATION OF AUTHORITY

L THE LANGUAGE OF SECTION 2 ENCOMPASSES ANY -

- PRACTICE OR PROCEDURE THAT AFFECTS VOTING,
INCLUDING FELON DISENFRANCHISEMENT STATUTES |

‘-‘Thé,'s-ta'rting' point for [the] interpretation of a statute is always its |

- language.” Community for Creative Non-Violence v. Reid, 490 U.S. 730

(1989). In this case, Section 2 explicitly bars any practice or procedure

affecting ,VOting which results in discrimination on the basis of race or color or

membérship in a minority language group: |

(a) No voting qualification or prerequisite to voting or standard, |
. practice, or procedure shall be imposed or applied by any State or
' politiéal subdivision in a manner which results in a denial or
abridgement of the right of any citizen of the United States to vote
on account of race or color, or [membership in a minority language
group.] L : ‘ : : ‘ ' '

(b) A violation of subsection (a) of this section is established if,

based on the totality of circumstances, it is shown that the political
. processes leading to nomination or election ., . . are not equally
- open to participation by members of a class of citizens protected - -

by subsection (a) of this section in that its members have less




bpportunity than other members of the elcctbrate to participate in
- the political process and to elect representatives of their choice. ...

42U.S.C. § 1973.

Further, Section 14(c)(1) of the VRA, 42US.C. §'19731(¢)(1) makes
cleaf that the use of the term “voting” in Section 2 aﬁd_bther'pértibns of the
VRA is intended to apply to any activity affecting a citizen’s ability to .

participate in the electoral process: .
- The terms "vote" or "voting" shall include all-action necessary to
make a vote effective in any primary, special, or general election,

‘including, but not limited to, registration, listing pursuant to this

subchapter, or other action required by law prerequisite to voting,

- casting a ballot, and having such ballot counted properly and
included in the appropriate totals of votes cast with respectto

~ candidates for public or party office and propositions for which
votes are received in an election. (emphasis added) '

The language'of thc VRA is unambig_uous that any ac_tioﬁ by a State ér -
political subdivisioh which affecté. voting and results in discrirninatiéli_ agaiilst |
citizens frdm a racial or mivr'i.orityvlangu'age groﬁp violates Secﬁon 2.. In tgrms'(;f
| ~ the Scbpé of voting-related activities that aie 'c_:ovcre'_d by'Se'ction 2, the langilége
of the VRA does not contain any eXceptions. B'ecaﬁsé f-elonA vd.ise.nfranchi'sement
. statutes are cléarly voting practices or _procedures; they are ehc_ompassgd iﬁ the

| language of the statute.
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Il THE LEGISLATIVE HISTORY OF THE VRA DEMONSTRATES -

| THAT CONGRESS INTENDED SECTION 2 TO REACH ANY
VOTING RELATED PROCEDURE, INCLUDING FELON
- DISENFRANCHISEMENT STATUTES S
The legislative -'history of the VRA reinforces the plain language of the
'Statutewhere thgress sought té havé ‘the’ s¢ope of voting-related écti_vities
| vco‘vé}red by Section 2 be as broad as pbssible and also démohsi:rates why
Congr;ass" saw the need to enaét sucﬁ .brdadvrem'ediél 1egiSIétion. :
| In ena¢fing the VRA in 1965_ and reauthorizing it, Congress’S' pnmary
' purpose Was_tO'p;ovide a means to .atta'ch-the,niahy creative ways‘ in ;;vhi_ch thc
-‘stété;s had prcvented niinbrity VOtefs from pértiéipaﬁng in the ¢1¢ctoral prOcéss

) in violation of the 15th Amendment, as well as the 14th Amendment. H. Rep.

~ No. 8'9_-4.39,}89th Coﬁg-; 1st Sess., 6 (1965)-(“The bill, as amended, is designed

. pnmanly to 'ehforce' the 15th amendment to the CoriSﬁtutiOn of thé 'United

- States and is also designed to enforce the 14th amendment‘and article I, serct.ion‘ :

© 47);S. Rep. No. 89-162, Part 3, 89th Cong., Ist Sess., 2 (1965) (“We all

'reéognize the necessity to eradicate once and for all the chronic system of racial

discrinﬁﬂaﬁon which has_ for so Tong eﬁclud_ed o many citizens ‘from' ‘the-_
electorate Be_caﬁSe of the color o_f their skins, contrary to‘the'e:x_plzicit command
of the 15th améﬁdment”); : |

- Thé v-15th Amendment fo}rbidsj the national or state gov'erhmeﬁts from
denyihg or abridging the right of citizeﬁs to \:/ote _6n abéouﬁt of face, 60101'_ or

-8-
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- previohs conditidn of se_rvitude. In enacting the VRA, Congress teok, up the )
mendate of the 1 5th Amenc_lrﬁept_ to “enforce this aﬁicle by apprepﬁai:e Lo
| iegislatioﬁ_.” See H Rep. No 89-439, 89th Cong.‘, st Se‘ss.',‘ 17;-'S. Rep. -N_O; 89-
1‘62,' Paﬁ. 3, 89th Coﬁg., lst,Sees., 17 :(“Here" thee we draw on one of the :
- - powers eipressly delegaeeci' by_.,the people and by the States to the 'Con.gre'ss -
the powef to prevent thevden_ii.al. (_)1_'A abridgemen_t of tile _righf.t'c.) Vqte on aeeoﬁnt of |
race or"color.”.),'.' E \"\ | |
Congres.s. had befofe it a record of state and‘v local govemmehts denying
~ minorities the nght to vote on a wide scale f_hrough a yaﬂefy of »me_ans; “The | )
hisfory of the 15&1 ainendment 1itigafi'on 1n the Supreme 'Cnou’rt reveals beth the
variety of meaﬁs ﬁsed to bar Negro voﬁﬁg and the dufabiﬁty of su'cﬁ - |
| diserirrlinatoify polieies.”" H. Rep. No. 89-439, 8’9th"C_o_'ng., 1st '-'Sess.,'.S (1965).
O_n fhrec »occesions'during the.c.lecade_prec:edi‘ng.passage of fhe’ VRA, .'C}(‘m‘gressA |
| atteeipted to address diseﬁn’;i_nz_ition in 'Voting; 'Although each of these bﬂls
| beca‘me law, it W.a_s appareht tothgress that they Yvere ipadequate in .
| addressing-the problem éf discrimination in Voﬁrigénd Ale.dA CengfeSs to pass the

VRA? S. Rep. No. 89-162, Part 3, 89th Cong., Ist Sess., 2, 5-6 (1965); H. Rep.

C 2 The Civil Rights Act of 1957 gave the Attorney General the right to bring
suits where the right to vote was denied because of race or color. The Civil -
Rights Act of 1960 required that elections officials retain their records and
allowed federal courts or a voting referee to issue registration certificates. The




., No 97-227' 97th Cong' 1st. Sess 34 (1»965). The CongreSSional record is

| »replete with references to the mandate of the 15th- Amendment and the ways in

Wthh its obhgatlons had been repeatedly underrmned See H. \Rep No. 89-439

89th Cong., Ist Sess., 8_—13 and S. Rep._ No. 89-162, Part 3, 89th Cong., Ist
Sess, 2, 6-12 (1965) ‘(Not_ing the intransigenoe of State and local ofﬁoials and
repeated "dellay:s\in the judicial process). Asa result_Cong.ress fashioned a

- remedy that __w'ould defeat the_ many ’ingenrous ways that states found to

d1scnm1nate agamst rmnonty voters.

In consrdenng the VRA Congress acknowledged the nght of states to fix - |

. voter qualifications but noted that th1s right was hmrted_by the 15th =

| Amendment. H. Rep-. No.’89.-439, 89th Cong., 1st sessr, 18 and S. Rep; No. -89-'

" 162 Part 3, 89th Cong 1st Sess 18 (1965) (“ArtrcleI sectron 2, and the 17th_

amendment to the Constltutlon permit the nght of the States to fix the |
. 'quahﬁcatmns for Vot1ng However the 15th Amendment outlaws votmg

. : d1scr1m1nat10n whether accomphshed by procedural or substantwe means. ”)

"Congress wanted a broad test to assure that govemment a_ctors could not evade
the purpos'e of the VRA Consequently, }Congress reserve'd the right to place
any law that resulted in voterdiscrimination under the umbrella of the VRA:

 “In enfdrcrng the 15th amendment Congress may forbid the' usé of Voter

- Civil Rights Act of 1964 sought to expedrte voting nghts lawsults S Rep No
89-162, Part3 89th Cong 1st Sess., 5 6 (1965) '

-10-




: qualification laws where necessary to meet the risk of continued'vor_ renewed'

violations of constitutional_rights even though, in the absence of the course of

illegal c0nduc’t pre.dicated vupon- the use of sncli_teSts, the same S.itate laws rnig'ht

be unobjeCtionable ” Id. | N
In order to address the 95 year h1story of underrmmng the nght of

mrnorlties to vote, Congress fashioned several remed1es Two of the most |

~ srgniﬁcant remedies are ernbodred in Sectlons 2 and 5. Sectlon 2 servesasa

general non—discrimination statute applicabie Inatio'n'wide See H. Rep. ‘No 97_—

| 227, 97th Cong lst Sess 4 S. Rep. No. 97- 417 97th Cong 1st Sess 15

' (“Most 1mportant Section 2 —the Act’s general proh1b1tron against votmg

d1scr1rmnat10n — applies to every‘ state- and county.”) Sectlon 5 wasde51gned to _

,appiy to theinost culpable jurisdictions that used tests and devises fos‘tering |

o widespread 'discrirriination at tlie_ time Congre'ss enacted theileg'islation;

jurisdictions covered by Section 5 must demonstrate to the federal goxiernment | | |

th_at any votin_g ch_ange- the'ySeek to administeri_does no_t'v_vorsen the _p-osition; of

| minority 'voters.v See Reno v. Bossier Parish, '528 U;S; 320, .328-4-1' '(20_00)i |

While Sections 2 and-5 'differ in terms of the circurnstan‘ces in _which they are -

: apﬁlicable and the proof that is needed to establish ‘a violation,_'one signiﬁcant

similarity between Sections 2 and 5 is that the types _of Votingérelated activities’ |

covered by the two'Sections are identical: any “voting qilaliﬁCation'o_r

S VR
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- prerequirsite“to_ voting, or standard practiv'ceb' or'procedure;” 42U0.8.C. §§ 1973, -

1973¢.

- Congress makes clear that while other proviwsionsv of the VRA may
address specific conduct known at the t_im'e’ of its enactment to discriminate

against certain voters, Section 2 covers _ahy_ voting qualification throughout the

"'n_ationfthat Woﬁld deny or abridge'the right to Vote on aecount of' race or color: -
- The ‘Hous’e _’r‘epor_t:.\.zividly‘,demonstrates the.intended soope of Sectioh 2: “This_ N

| section g'rants'to all citiéens_of the_AUnitedv State_s‘a right fo be free from

: enactrnent'_of enforcement of voting qualiﬁcatiorts,or pferethisites to voting or

- procedures, };tan'dards, or practices which deny or abridge the right to vote on

account of race or color » H. Rep. No. 89-439, 89th Cong., 1st Sess., 22

‘ (emphas1s added) see also, S Rep. No. 97-417 97th Cong Ist Sess 17
. (“Dunng the heanngs on the Votmg nghts Act of 1965 Attorney General
. Katzen_hach testified that section 2 would ban ‘any kind of pr_actlce ... ifits
o purpose or 'eﬁect was to deny or abridge the right to vote on.account .of‘racej ot :

'color'.”)-. :

Durmg the reauthonzatlon of the VRA in 1982 Congress reiterated the

broad scope of Sectlon 2 by clanfymg the test that was to be apphed under thlS

: SCCthl‘l “Sect1on 2 would be v1olated if the alleged unlawful conduct has the

effect or impact of d1scr1mmat10n on the bas1s of race, color, or membership in

-12-




- a language minority group ”.H. Rep. No. 97-227, 97th Cong. lst Sess. 2'Y’S.»

" Rep. No 97-417 97th Cong 1¥ Sess. 27 Th1s clanﬁcatlon was in response to

 the test 1mposed by the Supreme Court i in Czty of Mobile v. Bolden, 446 U S.55
, (1980) whrch 1mposed an 1ntent requlrement 1d. Congress stated in |

un_mlstakable terms that its 1nten_t was to clarify that proof of purpose or_'intent

~ is not a prerequisite to establishing voting discrimination violations in Section 2

" cases.” Id. Congress noted tha_i: Section 2 is notflimited to any particular type of
vofing law, 'Vincluding- thos'e mentioned 1n the report' but “would also p'rohibit
other practrces Wthh would result in unequal access to the pohtrcal process

H. Rep. No 97- 227, 97th Cong., lst Sess 31. It rerterated court fmdmgs of the
broad scope of Section 2: “Voting practrces which have a drscnmmatory result
also frequently perpetuate the effeets of past purposeful d1scnmrnat10n and
c_ont1nue the den1a1 to mmont1es_ of equal access to the pohhcal_ proeesses which
Was cOmmenced in an era in whi'ch minorities ‘were purposefully eXcluderl-frorn
ﬂopportunrtles to reglster and vote.” Id. o | o

Through Congress’ 1mt1a1 enactment of the VRA and its subsequent : |

reauthorizations, Congress-has consisten’tly stated that no votrng quahﬁcatl'on :
\ B lauv is excluded from the reaeh of Section 2 of the VRA. See S Rep No. 97-

417, 97th .Cong., st Sess-. 15 (“The revised version of Seetion 2 contained in

this bill could be used effectively to challenge voting dis'crirrﬂnation_ anywhere

-13-
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_ that it m1ght be proved to occur ”) As a'qualiﬁc'ation to Voting; New York’s
. felon d1senfranch1sement statute falls w1thm the reach of Section 2. 3

IH.~ ‘ 'FOLLOWING THE PLAIN LANGUAGE AND THE

LEGISLATIVE INTENT; THE COURTS HAVE CONSISTENTLY

~  HELD THAT ANY VOTING PRACTICE OR PROCEDURE IS '
- COVERED BY SECTION 2 a

| Not long after Congress ongrnally enacted the VRA the Supreme Court -

o conﬁrmed that the scope of Votmg—related activities 1t covers is as broad as

poss1b1e In Allen W State Board of Electzons 393 U S.544 (1969) the
Supreme Court held that several d;lfferent types of changes in Votmg laws and
. regulations, including moving from district to at-large methods of electlon,'_ '

‘changes from elected to appointed offices, and requirements for independent

 candidates were subject to Section 5.* In doing s0, the Allen court specifically -

~ *'The panel opinion in this case noted the statement in the House and Senate
- reports from 1965 that statutes which disenfranchise citizens for felony.
convictions are not. considered to be tests or devices under Section 4(c) of the

VRA, 42 U.S.C. § 1973(4)(c). Muntagim v. Coombe, 366 F.3d 102, 108-09 (2d

- Cir.2004). The exclusion of felon disenfranchisement statutes from Section
4(c) has no bearing on whether they are exempted from Section 2. The tests or
devices under Section 4(c) are banned per se and serve as one of the .
prerequisites for subjecting a jurisdiction to the preclearance requirements of

Section 5. Indeed, if Congress had stated that felon disenfranchisement statutes

were tests or devices under Section 4(c), they would be banned per se and there
would be no need to look at whether a particular felon drsenfranchlsement law
“had a drscnmmatory purpose or result under Section 2. '

* Several of the cases discussed in the brief regarding the scope of votmg-
related procedures covered by Section 2 involve Section 5 cases. As the

‘Supreme Court noted in ChiSom v. Roemer, 501 U.S. 380 (1991), the scope of -
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: referenced the broad deﬁmt1on found in Section 14 of the VRA Id at 564
The court also relied on an exchange between Attorney General Katzenbach
~ and Senator Fong regardrng the scope of Sectlon 2 dunng the Senate hearrngs
on the VRA in 1965. ‘Senator Fong ha‘d expressed concem that.the language _ -'
. prohrbltrng duahﬁcatrons or procedures related to vot1ng contamed in the ‘
1 ‘onglnal draft of Sect10n> 2 was not broad enough Attorney General Katzenbach '
stated that Sectlon 2 was mtended to bar ¢ any kind of practice . | 1f its purpose
or effect was to deny or abrldge the r1ght on account of race or color and that
‘he had no ob]ectlon to. expandlng the language to make that intention clear Id
at 566 67 & n. 31 (emphas1s added) As reﬂected in the statute Congress
| expanded the language wh10h the Supreme Court found was [1]ndlcat1ve of an | _
_ 1ntent10n to glve the VRA the broadest possible scope ? Id at. 566 67
| The Supreme Court has also stated that the om1ssron of a type of votmg-. :
Telated practlce in the VRA or in the legrslatwe hlstory does not exempt it from
coverage under Sectlon 2. In Chzsom W Roemer 501 U. S 380 (1991) and

Houston Lawyers Ass’nv. Attorney General of Texas 501 U.s. 419 (1991) the -

§2 and the scope of §5 are analogous 501 U.S. at 401; see also Holder V. Hall

512 U.S. 874, 887 (1994)(0 Connor, J., concumng) Armstrong v. Allain, 893

~ F.Supp. 1320, 1323 (S.D. Miss. 1994). Section 2 is at least as broad as Section
5, otherwise, there would be the anomalous result that a jurisdiction not covered
under §5 could enact a voting procedure that discriminates while a covered

’ Junsdlctlon would be barred from enactmg the same provision. Chzsom, 501

- U.S. at 401.
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Supreme Court rejected arguments that Section 2 does not apply to judicial
electrons The defendants n Chzsom contended that vote dilution claims

' | reéardih_g judicial 'eleCtion_s did not fal_l Wlthln the amh1t of Sectron 2 because
= Congress used the Word “representativesf’ in the statute. The Supreme Court
~ rejected this _hyper-technical argument “because we are convinced that if
Congress had Suchr an intent, Congress '_would havemade it expiicit in the }_
- statute, or at .leastsome of‘ the Membe_rs._w:ould have identiﬁed or rnentioned it _
o .at some point in the unusually extensive legislative h_istory in the 1982

: amendnient."’ Chisam-v. Roemer, 50‘i U..S. at 395-96. Indeed, the Cot1rt stated.
that “CongreSS’s silence in this‘ regard'can be likened to the dog. that did not -
bark ” Id. at 396 n. 23 |

The fact that the 1eg1slat1ve h1story of Section 2 is silent on laws

r‘disenfranchlsmg citizens con_v1ct_ed} of felomes does not.create the exemption - »
- that appellees seek. To the contrary, the broad scope of the Section 2 in its
_lan'guage, legislative history, and application lead to the-inescapahle c0nc1usion_ 7»
that-disen_franchising laws are Subject to Section 2 |

‘Section 2’s scope covers both subtle and obvious govemrnent actions that

have the potentral for d1scr1rmnat10n and that alter the voting process evenina

' minor way Czty of Pleasant Grove V. United States 479 U. S. 462, 467 (1987)

ADo_ugherty County GeOrgia Bd. of Education v. White, 439 UsS. 32, 42 (1978);
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| Barnett v. City of Chzcago, 141 F.3d 699, 701 (7th Cir. 1998). A pI'OVlSlOIl has

~ the potent1a1 for d130r1mmat10n if it affects the ability to make a vote effect1ve

in any electlon See Chisom, 501 U.S. at 391, Natzonal Assoc for the |

- Advancement of Colored People V. Hampton County Electzon Commzsszon, 470

U.S. 166 181 (1985) White, 439 U. S at 42 Because §5 106 isa requuement
to _e11g1b111ty for VO_tmg in New York, it affects the .ab111ty, to make a vote
effective and, therefore it has tlie potentiai to be_dlseriminatOrj_ .

‘The courts have closely adhered to the guidanee of the VRA’S 1egis1ative
| hiStory that if shoald be given the widest poss'ible. scope. Aceordihg to the

~ courts, such a reading is necessary to address the historical barriers minority

Votefs have faced in access to political decision making ' See White, 439 US. at

37-38; South Carolina v. Katzenbach 388 U S. 301 312 (1966) In passmg the |

RN

Act Congress was reacting to the systelmc fallures of earlier approaches to
remedy discrimination in the_eleCtoral process'through existing constitutlonal |
andv.legislative sfructures.' United States V. Bd.. of .CommiAssioners of .Sh_eﬁi‘ield
Alabama, 435 US 1 10, 118 (1978). Before the dfal_natic pfotect‘.ioins_offered By

the Act, government decision makers frequently subverted attempts by the l

3 In order to make out a successful Section 2 challenge, plaintiffs must also
prove that the standard, practice or procedure either denies minority voters the
right to vote or dilutes minority voting strength. See e.g., Holder v. Hall, 512
U.S. 874, 887 (1994)(O’Connor, J. Concurring). This brief, however only
addresses the definition of “standard, practice or procedure” covered by Section
6 , . , :
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_ . courts to cﬁ_rtail discrﬁninatdry-'actiw}ity 1n voting by d_evising creative devices
- 'fof disériniinatidni not .covered by f_edéral decrees.  Id. at 122 (citing similar
frﬁst’tatibﬁé in fhe desegregétion context). ,;Tov g_ua_id ﬁgainst faéially innocﬁous |
s_tatﬁtt_is that negatively impacf _rni_nority: péﬁtical/ strength, Congress cho‘se»no't“to
hmlt the VRA to only Cévcr impaihnents of minority .Voting .powgr sé egfegioﬁs |
: _aé fo compel an infeféhce of diScriIhinétion; See Barnett v. City bf C’hicago,
: 1_41 F3d 699 (7th C11‘ 1998). Aloﬁg W1th cbrrecfing ahiétofy of discﬁminafion A‘ :
: 1n thé élcctofal process, Cong_r_ess a&empted t§ address _thé Way accumulatéd |
- societal diécﬁﬁﬁnaﬁon and disadvaﬁtag‘e den’ied min"orit& vbters an equal voice
~in the pohtlcal process Thomburg V. Gmgles 478 U.S. 30, 44 n. 9,47 (1986)
In Lucas V. Townsend 908 F.2d 851 852 (1 lth Cir. 1990) the llth 3
: Circmt held that‘ the form 1 m Wh1ch _referendum quesqons a_re presen_ted to Votérs
: coﬁétifutes a standaxd,practicé or procedure that can be cha]lénged by Section 2.
| A be_cau's:e of the_ potential for a di'scriminato__,ry‘ rééult. In that CQSe; the plaintiffs
- assérted that a chahge in language in a schbol bc'md r_eferendqm - combining
‘niultiple'boﬁd projects in a single reféréﬁdum - Violatc.c_l‘ S_ecﬁon 2 ld. By
| coﬁabining’ multiple borid projects in a Single :referenduir_l, .minority‘vo'ters |
suppofting a single pfoje_ct W_er_'é ._fOi’ced_to vote m féVor of other .brojects that
' fﬁey 'd‘;1d'no't 'supp.ort,l refrain ffom vpting for a project that ié‘_favor_e__d, 'o‘r ab‘stain"' .

3 from voting entirely; in this way, the combination of bond measures has the
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! potentiai to discriminate because minority votes are less effective than 1f the
measures were_s_eparated. I_di, at 857 |
_ Requirements that vot_ers.register twice, once for municipal elections and o
once for state elections. have been suCcessfully cha]ienged under Section 2.V |
Mzsszsszppz Chapter Operatzon Push V. Allam 674 F. Supp 1245 (N.D. MISS
1987) In Allain, the court found that Sectron 2 was 1ntended to cover voter |
registration practices because voter regiStration 1s a necessary predicate to -
successfully exercisingthe.right to vote that has the 'potential to effect ininority Vv
political participation. Id. at 1262. In order to accomplish Congress’s_intent in
~ passing the VRA, a court must cast a wide._net 'to catch any -potentiallyi
' di'scriminatory. practice that is necessary to nrake a vote effective, inciuding
| facially nond_iscriminatory provisions that have a disproportionate im’pact on
‘m_inority voters. See id. at 1263. Like dual registration _requirements,'
disenfranchisement scheniesf based on felony status affect'an explicit predicate '
| to the ehg1b111ty of citizens to part1c1pate in the pohtical process | |
Allam also found that Section 2 is broad enough to address the d1scret10n
‘given to county ele_ction officials to make certain registration r_elated decisions. :
See zd at 1248.; Unfettered discretion in decisions regarding voting registration
unnecessarily re's'tricts access -to the poiitical process by. allonzing politically

motivated government actors to select who should have.acCess to registration
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| , '»procéduvres_.- Id. at 1267. Similarly, other courté’_have_ found that Section 2 |
. éppliés not just vto formal election _pr(_')cedul"es'_,' but to ad ﬁqc, discretibnéryf :
‘p_r.océdu.r'es that have thé pofehti_al’to be d1$cr1mmatory _. See Alleﬁ, 393 U.S.at
566; Harrisv. Siegelma_n, .695 'F-.Supp 517, 527 ,(M._D}. Al. 1988). Felon
‘ diSenfranchisement'sfatutes suffe'r the same fate, especially Wheﬁ, like in New -
- York, diS_(;rétiohéry. decision makers frequently deferming if sofneqne cor.lvicted-A '
- of S Critne will héﬁ: hié.ﬁght to vote feécinded. § 5- 106 dfcnies.'the.right.t(.): |
Vote'.}f(.) all Néw Yorke_rs who hav.e been convicted of a felony and sentencé.dv to
’ incarcefatiOr_i or are oﬁ parble. Offénders }wh}o reéeiye' only probatibn a:e not
. di“sen,fran.chis"ed. As deta_.iled.by appellagf, black.ar_id Latino o’&ender's are
se_ntenced to incarceratiqn indisproportionate_ nﬁrﬁbé_fs to white offenders
o conyictédbf fhé.saﬁe crime. See, e.g., The'Franklin H. Willieirhs Jﬁdicial

" Commission on Minorities, Equal Justice.j A Work in PrOgi‘ess, Five Year

~ Report (1“9915199'6). Like in Allain, prosecutors and sentencing judges retaina -~

~ significant afnount of discfetibn in determining the ,acceés niinority voters ~have-._ '-
to the ballot box.

o The 'bdundariés‘-of Section 2 are not limitless. The éourts' have refused to
eﬁtertain_' challenges undgr .Sectibn 2 'Wh'ere the provision under cb_nsideratién
doés_ not inip_act}_the‘right t§ vote. _‘ See, e.g., Holdér V. Hall,'5_12 U.S. 874‘,’ 876 |

(19_94)(h01ding the‘ size of a ngenﬁng body is not subject to ,s_e_;ction 2
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: coverage) Chisom, 501 U. S at 4()1 (opimng that appomted ofﬁcrals are not
subJect to Sectlon 2 coverage) McGee V.. Czty of Warrensvzlle Hezghts, 16
7 .F .Supp.Zd 837 (N.D. Oh. '1_998‘)(hold1ng pohce investlgation 1nto Afn_c_an | |
~ American candidate is not covered by:Section 2 because it was a product of
pohtical maneuverrng and did not impact the r1ght of minority citizens to vote
for their candidate of chorce) Irby V. Vzrgzma 889 F.2d 1352 (4th C1r 1989)
~ (court expressed “doubts as to whether -Congress intended the scope of Section
'2‘ to extend so hroadly as to encompass a state's chOice hetween an'elective and
an app01nt1ve system for ﬁlhng a g1ven ofi"rce even when that choice was made
- years before enactment of the Voting nghtS Act”)
What is cOvered under Sectlon 2 is focused on the voter. While there is'a- VA
' i)redicate requirement that the challengeddstructure:ma}" imoaé:t an election, -
once that requireme'nt is .reached, any pro_cessor provision ‘v.vhich affects- that |
electlon is under the Watchful eye of the VRA because it is necessary to make a |
vote effective Czty of Pleasam‘ Grove v. Umted States, 479 U S. 462 467
~ (1987)(annexation of umnhab1ted land is covered be_cause it mayimpact o
elections.); szth V. _-Salt, River Projec_t Agricultural Imprbvement and POwér .
A: 'Dis’trict,. 109 F.3d 586 (9th Cir. 1_997)(Section 2. challenge proﬁer toland

' oWnership eligibility requirement to vote m nvater district electi_ons); Armstrong

v. Allain, 893 F.Supp. 1320, 1321 (S.D. Miss. 1994)(challenge to requirement
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. that school hond referenda pass with a 60% supermajority instead of a sinlple
-‘ majorrty proper) Harrzs 695 F Supp at 520 (Sectlon 2 covers challenge to lack
_of black. poll workers because it directly relates to comfort of black voters to go
to the polls) Roberts v. Wagner, 679 F. Supp 1513 1523 (E D.Mo. 1987)
- (Section 2 challenge to counting of ba]lo_ts permitted), rev’d on other grounds,
8783 F.2d'617 (8th Cir. 1989); Goodloe v. The Madison City Bd. of Election
) CommiSsio‘nefs,- 610 F.Supp. -24l), 243 (SD Miss. 1985)(Section 2.cox\_/ers. .
| ‘_i.nval.idation of absentee ballo_ts). | |
.In short,' :Section 2 has been broadly applied to cover sltuathns where the

. right _toevote }has been denied or diluted. Felon disenfranchisernent statutes
obviously have the potential to do both and are 'within the coverage of Section |
IV; A VOTING PROCEDURE AS SIGNIFlCANT ASFELON

L DISENFRANCHISEMENT STATUTES SHOULD NOT BE

EXEMPTED FROM SECTION 2 ‘
| The impact of felon disenfranchisementlaws on the ahility of citizens,

and particularly'minority citizens,. to vote cannot be-: ov,er'stated.} It isestimated
that about 4.7Amillion' citizens in 48 states are disenfranchised} because of a-
felony co'nviction and that 1.8 million of those citizens a’re:African Anlericans._
' Chrlstopher 'Uggen and Jeff Manza, Democratic Contraction: PoliﬁCal‘

' Conséquences of Felon Disenfranchisement in the United States, 67 American
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* Sociological Review 777, 750-82 (2002). T'h”us.,-_ African Ameticans‘cpmprise

N about38.% of those disenfranehised ‘althoughthey are lessthan 12% Qf the |
| votin‘g age citiaens in -the\United States -aceord:i.ng to the 2_000 Census.l See | o
B United States Bureau of the Census, Umted States Census 2000 Votmg Age— , U

Populatzon and Votmg Age Cztzzens (PHC-T-31), Tables 1- 1 1 2 avazlable at

http //WWW census. gov/populat1on/wwW/cenZOOO/phc-t31 html (last VISIted Jan.
28, 2005). | |
Latinos, hke Africah-‘Americans’, arediSprePOrtionately eonyicted and

| ineareerated 1n our criminal justi.ce system. 'Laﬁnos are noW' the largest
» nnnonty t)opulatlon in the Umted States, accountmg for .13% of the natlonal

' populat1on yet they compnse 16% of the state and federal pnson and _]all
populatlon S ee U.S. Census Bureau Res1dent Populatlon Estimates of the U.S.
By Sex, Race, and H1spamc or Latmo Ongm Apnl 1 2000 July 1 2000 and

July 1, 2001, www. census. gov, Bureau of Just1ce Statlstlcs, Prison and J a11

| .Inmates at Mldyear 2001 (Aprﬂ 2002 Rev1sed May 10 2002) Felon ._ I, -
- d1senfranchlsement laws thus have a dlsproportlonately negat1ve effect on .
. Latinos and dmnntsh the votlng power of the Latmo commumty
The Memcan Amencan Legal Defense and Educat10nal Fund 1n
collaboratlon with the nght to Vote (RT V) coa11t10n recently completed a
study Qf the nnpact of state felon dlsenfrancmsement laws on Latmos_. In ten

i
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A »e‘tates ( Arizona, California, Florida, Nebfaska, Nev"ada,'New York, Nor_th
. Caroliaa, Texas, V1rg1ma, and Washington), approXimatety half a nﬁlﬁon -
’Laﬁn'o ?eitizene cannot Qete because of theee fesuictiQe taws. See Marisa_ |
| Demeo and Steven Ochoa, MALDEF/RTV Dzmmzshed Voting Power in the

~ Latino Commumty The Impact of F elony Dzsenﬁ‘anchzsement Laws in Ten

Targeted States (2003) (hereinafter the “MALDEF Study”). In six out of the

e te_n states stu__dled, Latinos constitute more than ten percent of the total number
of pefSons diSenfranehised by feloriy disenfranchisement laws in the state. VIn
- Arizona, 44,-467 of the 161,744 (27%) dis_enfranchised perSons in the state are

 Latinos. In Cah'fomia, 103,325 ofthe 281,198 (36%_) disenfranchised persons

are Latino. In Florida, 1 19,1.00:_of the 958,375 (12%) persons préecluded from

' 'voting are Latinos. In New Yofk, 41;908'0f the 124,656 (34%) disenfranchised
. perSons are Latinos. In Texas, 155,102 of the 523,472 (30%) ‘dis.enfranehi_sed.
- person are Latinos, and in Nevada, Latinos make up 7,879 of the 69,629 (11%) ] |

persons that are prohibited from Veting._ See id. -

Section 5-106 of the New-Yorvl.(State ‘EICCti'Ol‘.l Law_ disproportionately
disenfranchises Latino citize_ns . For example, the MALDEF Study found that

although Latinos make up 13.8% of the voting age population in NewYorkv ahd

1 0.47% of the citizen voting age population, 337; of the estimated __125,000

. per_sons disenfranchised in New York are Latinos. See id.
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The disparate iinpact of felo'ny disenfrénchiSement laws on'Lat__‘inos is

_ likeljvf' ‘te increase, beth in Ni ew York and natiOn’ally. Latinos,.unfpftutlatély,

. tepresent the fasteet growihg segment of the US prison‘populatiOn. See | .

NCLR, Latinos and the 'Te)‘casv _Criminal Justice System (2003) (describing |
~ national Bu’reau of J ustice 'Stat_istics (BJS data). Asfoverall iﬁcaiceretion rates
increase, We can expect an inctease in the negati'}ve‘impac_t‘of felony : | |
| disenfranchisement lews on the Latirm .community. |
Becau_se the VRA is.intended. to eradicate raei-al 'discriminatibn i‘n‘ veting,
| i_ts'scope eneompasses ew}en “minor” aS"pects of election .lavs./ that m1ght have the
) potential__for/discrinﬁnétion. See Allen, 393 U.S-. at 566. VIt is completely at -
“odds (with the lengﬁage, purpoee,_ and history of the VRA that statutes Which
disenfranehis_e millions of voters, and a dispropertienate number of nﬁnority | |
'voters, would be totally exeinpt ﬁom Seetioﬂ 2. Ihstead_, zt felo_n |
: tlisenfranchisel‘ltent‘ stattute, 111<e New York _Electibtl-LaW .§ 5-106, Shoulld‘be
treat'ed 1ike any v(:)ther Votiﬁg pro_cedure or practiee under Seeﬁon 2:,i't sho}jld be
., de_tei'mined case-by-case determination whether a pertieular- Statute hE_IS the - |
purpose or result of disc‘rinﬁnat_ing'agetinst minority or minbrity latnguage o

. citizens.
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- CONCLUSION

' ‘For the fOregoing reasons, we respectfully- requeSt that'this Court reverse

the d1stnct court’s grant of summary Judgment for defendants and remand this

: case for trial.

* Respectfully submitted this 28th day of January, 2005

(S)/% z//&mwmé

Michael L. Foreman

- Jon M. Greenbaum

Marcia F. Johnson—Blanco

Jonah H Goldman ,

The Lawyers’ Commlttee for Civil

_ ~ Rights Under Law '
1401 New York Ave., NW
Suite 400 :
Washmgton D.C. 20005

"Tel.: 202-662-8600 .

Fax: 202-783-0857

. Elliot M. Mincberg, Esq.
~ Alma C. Henderson, Esq.

Angela Ciccolo
Interim General Counsel
Victor L. Goode
Assistant General Counsel
National Association for the
Advancement of Colored People
4805 Mt. Hope Drive
" Baltimore, MD 21215 3297
- Tel: (410) 580-5790 '
- Fax: (410) 358 -9350

~ Grasford W. Smith, Jr.,
Attorney General

People For the American Way Foundatlon ~ National Black Law Student Ass’n

2000 M Street, NW
‘Suite 400 ‘
Washington, DC 20036
Tel: (202) 467-4999
Fax: (202) 293-2672

~ Northeast Region
- NEBLSA PO Box #993
'New York, New York 10009
Phone 646 645 5752 .

-26 -



CERTIFICATE OF COMPLIANCE
This bﬁef contains 6061 Words, excluding the po’rtiqns of the bﬁef
exempted by Fed. R. P_.} 32(a)(7)(B)(iii)'. Thisvbrief complies with the
i .typefe‘tce requirements of Fed. R. App. 32(a)(5) and the type style | :
requlrements of Fed. R. App. P. 32(a)(6) because this brief has been
prepa;red 1n“proport10nally spaced typeface using Microsoft Word 2000 n a
14—po1nt font' of Tlmes Nev_v Roman type style. - |

Dated: ~ January 28, 2005

D f-

J M Greenbaum :
The Lawyers’ Committee for Civil . =

Rights Under Law - e S
1401 New York Ave,, NW -~ =~ SR
Suite 400 - o :
Washington, D.C. 20005
Tel.: 202-662-8600"
Fax: 202-783-0857 -




CERTIFICATE OF SERVICE

I hereby certlfy that two (2) true and correct copies of the foregoing EN BANC BRIEF OF
AMICI CURIAE THE' LAWYERS’ COMMITTEEE FOR CIVIL RIGHTS UNDER LAW,
PEOPLE FOR THE AMERICAN WAY FOUNDATION, NATIONAL ASSOCIATION -
FOR THE ADVANCEMENT OF COLORED PEOPLE, AND NATIONAL BLACK LAW
STUDENTS ASSOCIATION NORTHEAST REGION FOR LEAVE TO FILE BRIEF IN
SUPPORT OF APPELLANT AND IN SUPPORT OF REVERSAL was served via first-class
mail to the following attorneys on January 28, 2005: ; '

Jonathan W. Rauchway, Esq.
William A. Bianco-
- Gale T. Miller

Davis Graham & Stubbs LLP
1550 Seventeenth Street
Suite 500 A
Denver, Colo.rado 80202 .

' J Peter Coll, Jr.

- Orrick, Herrington & Sutchffe LLP -

666 Sth Avenue
New ‘Z@rk NY 10013-0001

Attorﬁeys Jor Plaintiff-Appellant

%,

Elliot Spitzer "

" Attomvey‘General for the State of New York
-120 Broadway 24" Floor’

New York, NY 10271 <0332

| ) JuheM Sheridan - -~

- Assistant Solicitor General

» ‘Daniel Smirlock

) BY:

Deputy Solicitor General

,New York State - Offlce of the Attorney
~ General

" Appeals and- Oplmons Bureau

“The Capitol ;

Albany, NY 12224 )

Attomeys ‘for Defendant Appellees
=/ /// L

J oﬁreenbaum Esq.
Lawyers’ Committee for C1V11 nghts

-+ Under Law
" 1401 New York Ave., NW Suite 400

" Washington, DC 20005

" jgreenbaum @lawyerscomm.org




