
Case 2:11-cv-00254-CAS-DTB   Document 89   Filed 12/20/13   Page 1 of 25   Page ID #:1010



Case 2:11-cv-00254-CAS-DTB   Document 89   Filed 12/20/13   Page 2 of 25   Page ID #:101100/00//.013 12 : 19 : 27 FAX 2132499990 NATIONWIDE LEGAL 

TABLE OF CONTENTS 

2 

3 N J\ TURE OF THE ACTION ........ ......... ................ ....... ................ ................ ................ ...... ) 
4 JURISDICTION /\NO VENUE ............................................................................ .............. 6 
5 PAR1'IES ... ... .................. ......................................................... ............................................ 6 
6 

7 

A . 

B. 

Plaintiff ..... ........ ......... .............. .. ............... ....... ......... ................ ..................... 6 

Defendants ..................................................................................................... 7 
8 STJ\TEMENT OF FACTS ..... ............... .. ........ ............................ .................................. ...... 8 
9 

10 

I I 

12 

13 

14 

15 

16 

17 

18 

19 

A. 

B. 

c. 

D. 

E. 

F. 

Auxi liary Aids Available for Deaf Persons ................................................... 8 

Defendants Failed to Provide Bryant with Necessary Auxiliary Aids 
and Accommodations ....................................... ...................... .. ................... I 0 

Bryant Seeks Relief Through the Prison Grievance Process and 
Files Suit. .. ............... .. .................................................................................. 14 

The BOP Continues to Fail to Provide Bryant with Even the Most 
Basic Auxi liary Aids and Accommodations Afte r His Transfer to 
USP T ucson ...... ........................................................................................... 16 

Bryant Obtains a Series of Victories in the Administrative Process ........... 17 

Defendants Provide Bryant with Inconsistent Auxil iary Aids and 
Accommodations and Continue to Fail to Provide Other Ordered 
Relief ................................................................ ................ ... ....... ....... ......... .. 22 

20 
CLA IMS FOR RELIEF ........................................................... ......... ..... .......... ...... ............ 24 

21 

22 

23 

24 

25 

26 

27 

28 

PRJ\ YER FOR RELIEF .......... .. ...... ....... ................................................... ............. .. .......... 40 

AMENDED AND SUPPLEMENTED COMPLAINT 

2 



Case 2:11-cv-00254-CAS-DTB   Document 89   Filed 12/20/13   Page 3 of 25   Page ID #:101200/00/2013 12 : 19 : 27 FAX 2132499990 NATIONWIDE LEGAL • • 
David Bryant, by his undersigned counsel, for his complaint against 

2 defendants the Federal Bureau o f Prisons (the " BOP"); Char les Samuels, Jr. , in his 
3 official capacity as Director of the BOP; and Juan Castillo, in his official capacity 
4 as Regional Director of the Western Region of the BOP 1 (referred to collectively, 
5 along with their predecessors and successors in equivalent positions, where 
6 applicable, as "Defendants"), alleges as follows: 

7 

X I. 

NATURE OF THE ACTION 

This action concerns Defendants ' repeated and continued fai lure to 
9 provide Bryant-a deaf man in BOP custody since August 2005-with the 

10 auxiliary aids and accommodations necessary to provide him with meaningful 
It access to prison programs and activ ities on an equal basis with hearing individuals 
12 and to ensure his health, safety and general welfare as required by the 
13 Rehabilitation Act of 1973 ("Rehabilitation Act"), 29 U.S.C. § 701 et seq., and the 
14 First, Fifth and Eighth Amendments to the U.S. Constitution. 
15 

16 

2. 

3. 

Bryant has been deaf since early ch ildhood. 

As is common with other indiv iduals who became deaf early in life, 
17 English, whether written or spoken, is not an effective method of communication 
18 for Bryant. Bryant is not able to understand long sentences in written English and 
19 cannot have complex communications in written English. The BOP itself has 
20 measured Bryant's reading ability at just below a second-grade level. For spoken 
21 English, Bryant cannot hear human speech even with the assistance of a hearing 
22 aid, and Bryant understands only a very occasional simple word from lip reading. 
23 4. Bryant' s primary and native language is American Sign Language 
24 ("ASL"), and he prefers to communicate in ASL. ASL also is the only language in 
25 

This action was originally filed against Harley G. Lappin and Robert E. 
26 McFadden in the ir official capacities. Mr. Samuels and Mr. Castillo have since 
27 succeeded Mr. Lappin and Mr. McFadden, respectively, and thus are automatically 

substituted into this action as a matter of law pursuant to Federal Rule of Civil 
28 Procedure 25(d). 
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which Bryant can communicate effectively. ASL is a complex language that 

2 employs signs made with the hands, as well as facial express ions and other types of 
3 body language, to communicate thoughts o r concepts rather than words. ASL is 
4 not simply English in hand s ignals; it is completely distinct and different from 

5 English and has its own vocabulary and grammatical and syntactical rules. On 
6 account of these and other differences, there is no conventionally accepted written 
7 form of ASL. 

8 s. Like other deaf people, Bryant must rely upon auxiliary aids and 

9 accommodations in order to rece ive meaningful access to many of the programs 
10 and services of the federal government, including the BOP, equal to that of hearing 
II individuals. These auxiliary aids and accommodations are a lso necessary to 

12 protect his constitutional rights. 

13 6. During the time Bryant has been in the custody of the BOP, 

14 Defendants routinely have failed to provide Bryant with auxiliary aids and 
15 accommodat ions, resulting in Bryant being: 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

26 

27 

28 

• 

• 

• 

• 

• 

unable to communicate effectively with health care providers and 

mental health profess ionals, raise medical issues with them, discuss 

mental health concerns with them or understand the treatments and 

medications they prescribe; 

excluded from participating in the same educational , vocational and 

rehabi litative programs as hearing prisoners; 

deprived of knowledge and/or understanding of prison-wide 

emergency and/or other important announcements; 

attacked by other inmates for attempting to activate closed-captioning 

on prison televisions; and 

prevented from contacting and effective ly communicating with his 

family, friends and attorneys using an effective telecommunications 

device. 
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1 7. Bryant first exhausted the BOP's internal administrative remedy 

2 process and was denied any re lief. Bryant then fil ed his first Complaint in this 

3 action on January 7, 2011, alleging claims under the Rehabilitation Act and the 

4 First, Fifth and Eighth Amendments to the U.S. Constitution against the BOP; 

5 then-Director of the BOP, Harley G. Lappin; then-Regional Director of the BOP, 

6 Robert E. McFadden; and then-Warden of United States Penitentiary (''USP") 

7 Victorville, Francisco Quintana, in the ir o ffic ial capacities. After filing the 

8 Complaint, Bryant was transferred from USP Victorville to USP Canaan in 

9 Pennsylvania and then, in July 2011, was transferred again to USP Tucson in 

10 Arizona. 

l l 8. On May 3 1, 2011 , Defendants moved to dismiss the Complaint on the 

12 ground that Bryant had not exhausted the Department of Justice's administrative 
13 process in 28 C.P.R.§ 39. 170 (the "Administrative Process"). On July II , 2011 , 

14 the Court granted Defendants ' motion in part and denied it in part, dismiss ing 

15 Bryant's claim under the Rehabilitation Act without prejudice and staying his 

16 claims under the First, Fifth and Eighth Amendments to the U.S . Constitution, 

17 pending exhaustion of the Administrative Process. 

18 9. On September 4, 201 3, Bryant exhausted the Administrative Process 

19 when Complaint Adjudication Officer Mark Gross issued the Final Decision of the 

20 Department of Justice regarding Bryant's administrative complaint (the 

21 "Administrative Decision"). 

22 10 . Bryant prevailed. Following a live hearing where e leven witnesses 

23 testified, including four expert witnesses, the Administrat ive Decision found, as 

24 alleged in the first Complaint, that Bryant is an individual with a disability and that 

25 the BOP had violated the Rehabilitation Act by, inter alia , failing to provide him 

26 with the auxi liary aids necessary to ensure effective communication. The 

27 Administrative Decision found that at USP Tucson the BOP had failed to provide 

28 Bryant with (1) qualified ASL interpreters; (2) an adequate notification system to 

-3-
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make him aware of emergencies; and (3) sufficient access to a te lecommunications 
2 device for the deaf ("TDD") as required by the Rehabilitation Act. The 

3 Administrative Decision requires the BOP to pro vide Bryant with (a) a qualified 
4 ASL interpreter whenever he participates in "programs or services"; (b) a 
5 notification sys tem suffic ient to provide him with "adequate notice .. . of 
6 emergencies"; (c) access to a TDD on terms "comparable to that of o ther inmates"; 
7 (d) a hearing aid (which helps Bryant better sense his surroundings) and hearing 
8 aid batteries as needed; and (e) access to closed-captioned television. 
9 ll . The Administrative Decision represents a significant victory for 

lO Bryant. The BOP has agreed that it must provide the re lief ordered there in. 
ll 12. However, the Administrative Decision does not provide a ll of the 
12 relie f that Bryant sought, relie f to which Bryant is entitled under the Constitution 
13 and the Rehabilitation Act. 

14 13. Bryant seeks further re lie f in at leas t three respects. First , the 
15 Administrative Decision determined that the BOP may satisfy its obligations under 
16 the Rehabi litation Act for its telecommunications program by providing a 
17 teletypewriter ("TTY")2 to Bryant. Bryant, however, cannot communicate 
J 8 effectively in written English as required to use a TTY. lnstead, he can only 
19 communicate e ffective ly in ASL, which a videophone, his preferred auxiliary aid , 
20 makes possible for telecommunications.3 Second, the Administrative Decision 
2 1 determined that a fl ashing blue light in Bryant's housing unit, flashing amber lights 
22 on the guard tower in the recreation yard, and an inmate companion could provide 
23 

24 2 Through use o f a small text display, a keyboard and a receiver for a 
25 telephone handset, TTYs allow users to transmit typewritten messages through a 

telephone. 
26 

27 
3 Videophones come in a variety o f forms, including standalone uni ts with a 
display, input device and camera. Videophones allow users to communicate via 

28 ASL by simultaneously transmitting video between users . 

-4-
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Bryant with "adequate notice," but did not actually determine whether such aids do 
2 so. Such aids are not adequate as they do not provide notice equivalent to that 
3 provided to hearing individuals. For this reason, Bryant prefers a vibrating pager 
4 or visual paging system as a non-aural notification system. Third, the 
5 Administrative Decision did not order the BOP to pay atto rneys' fees, but instead 
6 directed Bryant, as the ''prevailing party," to seek his attorneys' fees in this Court. 
7 Bryant thus seeks to recover those fees in this action. 

8 14. Moreover, the BOP has fa iled, and continues to fai l, to provide all the 
9 rel ief ordered in the Administrative Decision and required by the Rehabilitation 

10 Act and U.S. Constitution-including relief which the BOP has agreed to provide 
11 to Bryant. 

12 15. Since the Administrative Decision, Defendants have failed to provide 
13 Bryant with qualified ASL interpreters at all times requi red. For example, despite 
14 having had years since his transfer in July 20 II to contract for quali fi ed AS L 
15 interpreters, the BOP has not done so for Bryant's educational courses, resulting in 
16 those courses, including aGED course, being delayed. 

17 16. Additionally, Defendants have failed to ensure that Bryant has a 
18 properly functioning hearing aid. Recently, when Bryant informed BOP staff that 
19 his hearing aid was not functioning properly, the BOP staff to ld him that they did 
20 not believe him and that his hearing aid would not be repaired or replaced. 
21 17. The BOP also has failed to provide Bryant with access to the TTY in 
22 the evenings and on the weekends-when his family and friends are most likely to 
23 be available~ven though hearing inmates may use standard telephones at these 
24 times. 

25 18. These repeated fa ilures coupled with the Defendants ' historic failures 
26 to provide any auxil iary aids and accommodations evidence a strong likelihood 
27 that Defendants will continue to fail to comply with the Rehabilitation Act and 
28 U.S. Constitution absent a Court order requiring them to do so. 

-5-
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19. Moreover, the facts that Defendants have previously transferred 

2 Bryant between institutions instead of providing him with required auxiliary aids 
3 and stated that Bryant likely will be transferred again demonstrate that a j udicial 
4 order is required to ensure Defendants' compliance with their statutory and 
5 Constitutional obligations. 

6 20. Bryant thus brings this action both to ( i) confmn the re lief ordered in 
7 the Administrative Decision and end the BOP's haphazard, ineffectual 
8 implementation of thi s required relief, and ( ii ) obtain further relief not ordered in 
9 the Administrative Decis ion, but compelled by the facts and the law. This further 

10 relief specifically includes Bryant 's access to a videophone and an adequate 
11 notification system at whatever institution he is housed. Finally, Bryant seeks to 
12 recover the substantial attorneys' fees incurred by his counsel in this action and the 
13 Administrat ive Process. 

14 JURISDICTION AND VENUE 
15 2 1. This Court has subject matter jurisdiction over this action pursuant to 
16 28 U.S.C. § 133 1 because this at.: tion arises under the Constitution and laws of the 
17 United States. 

18 22. Venue was proper in this Judicial District when the fi rst Complaint 
19 was filed, and Defendants did not challenge venue in responding to the first 
20 Complaint. Moreover, venue remains proper in this Judicial District pursuant to 28 
21 U.S.C. § 139 1(e) bet.:ausc, as demonstrated throughout this Amended and 
22 Supplemented Complaint, a substantial part of the events and omissions giving rise 
23 to Bryant's claims occurred in this District, comprising a serious, continuous and 
24 ongoing vio lation of Bryant's federa l statutory and Constitutional rights. 
25 PARTIES 
26 A. Plaintiff 

27 23 . Bryant is a 49-year o ld deaf man who is serving a life sentence in the 
28 custody of Defendants. Since August 2005, Bryant has been housed in at least six 

-6-
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separate BOP prison fac ili ties located throughout the country: USP Hazelton in 
2 Bruceton Mills, West Virginia from August 2005 to October 2009~ USP Coleman I 
3 in Coleman, Florida from October 2009 to March 2010; USP Victorville in 
4 Adelanto, California from March 20 10 to March 2011 ; Metropo litan Detention 
5 Center ("MDC") Brooklyn in Brooklyn, New York from Apri l 2011 to May 201 1; 
6 USP Canaan in Waymart, Pennsylvania from May 201 1 to July 2011 ; and USP 
7 Tucson in Tucson, -Arizona from 1 ul y 14, 20 l l through the present. 
8 B. Defendants 

9 24. The BOP is the federal executive agency responsible for the 
10 supervision and custody of over 2 17,000 inmates, inc luding Bryant. The BOP is 
11 headquarte red in Washington, D.C. 

12 25. Charles Samuels, Jr. is the current Director of the BOP. As Director 
13 o f the BOP, he is responsible for the oversight and management of the BOP's more 
14 than 1 J 7 institutions and for the safety and security of the more th an 217,000 
15 inmates under the agency's jurisdiction. He is also responsible for developing and 
16 directing the implementation of the BOP's policies and practices regarding the 
17 treatment of and services provided to disab led inmates. Upon information and 
18 be lief, he is aware of the BOP's polic ies and practices regarding disabled 
19 individuals and, due to his pos ition at the BOP, has constructive and/or actual 
20 knowledge of Defendants' fa ilure to accommodate Bryant's deafness in its 
21 programs and services. He is sued in his offic ial capac ity. 
22 26 . Juan Castillo is the current Regional Director of the BOP's Western 
23 Region. He is responsible for the development, approval , implementation, 
24 monitoring and evaluation of polic ies, operations and programs for the 12 federal 
25 institutions and three complexes in the Western Region, including USP Victorville 
26 and USP Tucson. Upon information and be lief, he is aware of the BOP's policies 
27 and practices regarding disabled individuals and, due to his position at the BOP, 
28 

-7-
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has constructive and/or actual knowledge of Defendants' fai lure to accommodate 
2 Bryant's deafness in its programs and services. He is sued in his offic ial capaci ty. 
3 STATEMENTOFFACTS 
4 A. Auxiliary Aids A vailablc for Deaf Persons. 
5 27. Deaf persons must rely upon auxiliary aids and accommodations in 
6 o rder to receive meani ngfu l access to many of the programs and services of the 
7 federal government and on a basis equal to that of hearing individuals . Examples 
8 of such aids include qualified ASL interpreters, c losed-captioning on televis ions, 
9 hearing aids, visua l paging systems, vibrating pagers and v ideophones. 

I 0 28. A qualified ASL interpreter is one who is "able to interpret 
I I e ffect ively, accurately and impartially both receptively and express ively, using any 
12 necessary specialized vocabulary." 28 C.F.R . § 35. 104. In the prison context, the 
13 requ irement of impartial ity forecloses prison staff or other inmates from being 
14 quali fied ASL interpreters. Although fluency in ASL is a necessary condition to 
15 being a qualified ASL interpreter , it is not a sufficient one s ince the cognitive 
16 processes involved in interpreting are complex and require speci fie training. In 
17 response to concerns over the qua lification of interpreters and to provide an 
18 independent and objective measure of qualifications, standards have been 
19 deve loped by professional organizations, such as the Registry o f Interpreters for 
20 the Deaf and the National Association of the D eaf, and licensing requirements have 
21 been imposed by various states, including Cali fornia and Arizona. These certified 
22 interpreters also are bound by a code of conduct, which includes confidentiality. 
23 29. Closed-captioning displays a transcription of the audio portion of the 
24 broadcast on a television, including spoken dialogue and other non-spoken aural 
25 elements. All telev isions 13 inches or larger sold in the United States must be 
26 equipped with closed-caption ing. 

27 30. Both visual paging systems and vibrating pagers are methods of 
28 providing the deaf with non-aural notifications of emergencies and other 

-8-
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announcements. A visual paging system is a wall-mounted screen that can display 
2 visual messages e ither in pictures or a few simple words what is being broadcast 
3 over a public address ("PA") system. It is the functional equivalent of an 

4 electronic marquee. A vibrating pager is a pager that can display visual messages 
5 either in pictures or a few simple words what is being broadcast over a PA system 
6 and that vibrates upon receipt of that message. 

7 3 1. Both TTYs and videophones are TDDs that, unlike a standard 

8 telephone, do not re ly on a user 's ability to hear or speak. 

9 32. TTYs allow communication directly with other TTY users by 
I 0 exchanging written text messages over the telephone lines. They also allow 
J I communication indirectly with non-TTY users through a relay service in which the 
12 relay operator receives the typewritten message from the TTY, reads it over the 
l 3 phone to the non-TTY user and then transcribes the spoken response for the TTY 
14 user. A TTY relies on the deaf user's ability to communicate in writing. Because 
15 of the limitations on a user's typing speed and a variety of other technological 
16 limitations, it is a much more time-intensive communication tool than a standard 
17 telephone. While TTY s were once the standard for deaf telecommunication, 
18 technological advances are such that the vast majority of deaf individuals no longer 
19 have TTYs and telecommunicate sole ly by videophone. 

20 33. Videophones allow for visual , real-time communication by means of a 
21 video feed through an internet connection. A videophone allows deaf persons to 
22 communicate using ASL ei ther with another ASL-videophone user or with hearing 
23 telephone users through a Video Relay Service ("VRS"). YRS operators are 
24 qua li fied ASL interpreters who trans late ASL into spoken English and back again 
25 in realtime. The deaf person signs to the VRS operator over the videophone and 
26 the operator then speaks what is being signed in ASL to the hearing person over 
27 the telephone. Then, the operator signs in ASL to the deaf videophone user the 
28 spoken response from the hearing person. Videophones also can be employed to 

-9-
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provide Video Remote Interpreting ("VRI") services, which utilize videophone 

2 technology to provide off-site qualified ASL interpreters. The only difference 

3 between VRJ and VRS is that with VRI, the hearing person and deaf person are in 

4 the same room, while for VRS, the deaf person signs over the videophone and the 

5 operator then speaks by telephone to a hearing person in a remote location. 

6 34. Videophones have many advantages over TTYs. Communications via 

7 videophones, even us ing VRS, are much faster than via TTYs. Most importantly, 

8 however, videophones enable native-ASL speakers to communicate in their native 

9 language rather than forcing them to read and write in another language in which 

10 they might not be ab le to communicate effectively. Thus, for Bryant, who 

11 communicates e ffect ively in ASL but not in written English, a videophone is the 

12 only TDD that permits effective communication. 

13 35. Videophones arc cheap to install , operate and maintain. In general, 

14 videophone equipment is provided free of charge by VRS providers. Likewise, 

15 VRS is provided free of charge through a federal government program. Aside 

16 from costs associated with a conventional internet connection, there are no 

17 additional costs to operate videophones or access VRS. 

18 36. Correctional facilities throughout the country, including in Virginia, 

19 Texas, Minnesota, Wisconsin and California, have install ed or are in the process of 

20 installing videophones for inmates. Furthermore, videophone conversations, 

21 including conversations over VRS , can be recorded and monitored by correctional 

22 facilities. Videophone providers have expressed a willingness and desire to work 

23 alongside the BOP to install videophone technology compatible with the BOP's 

24 existing infrastn1ctu re and security concerns. 

25 

26 

B. Defendants Failed to Provide Bryant with Necessary Auxiliary 
Aids and Accommodations. 

27 37. Beginning in August 2005, at each of the fi ve separate BOP 

28 institutions at which Bryant was housed, Defendants failed time and again to 

-10-
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provide Bryant with auxiliary aids and accommodations required by the 

2 Rehabilitation Act and U.S . Constitution. Defendants' persis tent failure to 

3 accommodate his disability resulted in Bryant being excluded from or denied 
4 meaningful access to the BOP' s medical, educational, and vocational programs as 

5 wel l as other programs and services, including telecommunications and television. 
6 Defendants' failure to accommodate Bryant 's disabil ity also posed serious dangers 
7 to Bryant' s health and safety and resulted in him being unfairly disciplined by 
8 Defendants. The failu res at these five BOP institutions are described be low. 

9 38. Qualified ASL Interpreters. Defendants were aware that Bryant 
10 requires the ass istance of a qualified ASL interpreter in order to communicate 
11 effectively with the BOP and its staff except fo r the most standard , contex t-driven 
12 and basic communications. Defendants, however, consistently denied Bryant the 
13 ass istance of such interpreters to access BOP programs and serv ices, including 
14 medical, psychiatric, educational , vocational and disciplinary programs and 

15 services. 

16 39. The consequences resulting from Defendants' fa ilure to provide 
17 Bryant with qua lified ASL interpreters were severe. Bryant had several 

18 misunderstandings with prison staff and offic ials and perceived disciplinary issues, 
19 sometimes s imply for not responding to oral orders, wh ich resulted in Bryant being 
20 placed for long periods of time in the special housing unit ("S HU") where inmates 
21 are "secure ly separated from the general inmate population." 28 C.F.R. § 541.21. 
22 Further, Bryant was unable to access the BOP's medical and psychiatric programs 
23 and services on equal terms with hearing inmates. On account of Defendants' 
24 fai lure to provide qualified ASL interpreters, Bryant was unable to communicate 
25 effectively with medical or psychiatric providers, resulting in Bryant being 

26 misdiagnosed , treated improperly and treated without his informed consent. For 
27 example: 

28 

-I 1-
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2 

3 

4 

s 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• 

• 

• 

Upon admission to US P Hazelton in August 2005, Bryant was 
evaluated by medical and psycho log ical staff w ithout the assistance of 
an ASL interpreter. As a result, he was placed o n a heavy regimen o f 
psychotropic drugs, inc luding Haldo l, Trazodone, Prolix in, Prozac 
and Cogentin . Without the aid of a qua lified ASL interpreter, Bryant 
had no way of knowing what drugs he was taking or understanding 
their side effects. A different medical staff member later no ted that 
Bryant " may have been given medication for what appeared to be 
ag itation , like ly re lated to difficulty communicating." When Bryant 
was reevaluated with the aid o f a qualified ASL interpreter, this staff 
member decided that the medications were unnecessary and adjusted 
his drug regimen with the goal o f weaning him off the medications 
entire ly. 

While at USP Victorvi lle, Bryant was placed in the SHU for several 
months without being info rmed of the reason for his separatio n from 
the gene ral population. Bryant's counsel la ter discovered that 
Bryant's confinement to the SHU occurred because the BOP was 
under the mistaken impression that Bryant had requested to be there, 
clearly a miscommunication. Altho ugh Bryant and his counsel 
attempted to correct this misunderstanding, the BOP did not release 
Bryant from the SHU until sho rtly before he was transferred from 
USP Victorville. 

While at USP Victorv ille, Bryant was deprived of functioning hearing 
aids for several months whi le the BOP purportedly attempted to 
provide him with rep lacements. On October 7, 20 I 0--months after 
Bryant had turned in his hearing aids to medical staff- Bryant was 
finally supposed to meet with an audiologist to be evaluated for new 
hearing aids. However, the correctiona l officer refused to let Bryant 

- 12-
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1 

2 

3 

4 

5 

6 

7 

• • 
leave his cell without explanation . Bryant therefore missed the 

appointment. When the appointment was finally rescheduled in 
January 201 I , it was conducted without a qualified ASL interpreter. 
As a result, when Bryant had concerns about the methodology o f the 
test, Bryant was unable to raise those concerns with the audiologist 
and ultimate ly received a hearing aid that was not suffic iently 

powerful. 

8 40. Non-Aural Notifications. Defendants failed to provide Bryant with 
9 non-aural notification of emergencies and othe r important prison announcements. 

I 0 As a result. Bryant was not informed of emergencies, such as prison lockdowns, 
I I and important prison announcements, such as scheduled movements, meals and 
12 activities- information that hearing inmates received. The lack of any non-aural 
13 notification system also resulted in Bryant be ing unfairly disciplined by BOP staff. 
14 For example, while at USP Hazelton in June 2007, BOP staff informed inmates 
15 aurally that it was time for the inmates to line up to go to the cafeteria. Bryant did 
16 not hear this call to line up and sh01tly thereafter asked one of the guards to be 
17 taken to the cafeteria . The guard attempted to inform Bryant that Bryant had 
18 missed the call and would have to skip the meal. Bryant attempted to ex plain the 
19 issue to the guard , but due to communication barriers, the guard perceived Bryant 's 
20 attempt to communicate as a threat and sent Bryant to the SHU as punishment. 
21 4 1. Telecommunications Devices for the Deaf. Defendants failed to 
22 provide Bryant with a videophone as required to ensure effective communication. 
23 Instead, Bryant was required to try to telecommunicate through typed written 
24 messages in English via a TTY. This continuing failure has e ffectively excluded 
25 him from the BOP's te lephone services and prevented him from meaningful 
26 communication with his family and attorneys due to his inability to communicate 
27 e ffectively in English. Further, Defendants did not grant Bryant meaningful access 
28 even to the TTY. Defendants often failed to maintain and provide Bryant with a 

- 13-

A M ENDED AND SUPPLEMENTED COMPLAINT 

lS 



Case 2:11-cv-00254-CAS-DTB   Document 89   Filed 12/20/13   Page 16 of 25   Page ID #:102500/00/2013 12 : 19 : 27 fAX 2132499990 NATIONWIDE LEGAL 

functioning TTY, improperly charged Bryant for calls made using the TTY, and 
2 otherwise restricted Bryant's access to the TTY in a way hearing inmates were not 
3 restricted, for instance, by limiting the days and hours that he was allowed to use it. 
4 42. Hearing Aids. Defendants failed to provide Bryant with functioning 
5 hearing aids and replacement hearing aid batte ries on an as-needed basis, rendering 
6 his hearing aids non-functioning for long periods of time. At times, Defendants 
7 even forced Bryant to remove his hearing aids because they were damaged and 
8 e mitting feedback. Bryant also was not g iven ne w hearing aids whe n his hearing 
9 a ids were broken. Although hearing aids do no t enable Bryant to hear speech, they 

I 0 enable him to sense certain loud noises and better respond to his surroundings. By 
II denyi ng Bryant the use of working hearing aids, Defendants were de liberate ly 
12 indifferent to and placed Bryant at a serious ri sk of phys ical harm. 
13 43. Closed-Captioned Television. Defendants failed to provide closed-
14 captioning-enabled te levis ions to Bryant and ensure that Bryant would not face 
15 vio lent retribution from other inmates for enabling the c losed-captioning function 
16 on the televis ions. Through these failures, Defendants effectively excluded him 
17 from a program available to hearing inmates. For example, by Defendants not 
18 taking reasonable effOits to ensure that Bryant did not face reprisals for enabl ing 
19 closed-captioning, Bryant has been attacked on multiple occasions by other 
20 inmates for trying to activate the closed-captioning on his unit' s television. After 
21 one such attack at USP Co leman I, rather than address ing the problem, Defendants 
22 allowed Bryant to be sent to the SHU for five months at which point he was 
23 transferred to another BOP facility. 

24 c. 
25 

Bryant Seeks Relief Through the Prison Grievance Process ana Files Suit. 

26 44. To redress these (and other) proble ms, Bryant began requesting 
27 auxil iary aids and accommodations for his deafness in 2007 through the prison's 
28 internal administrative remedy process. ln a series of requests filed between 2007 
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and 2011 , Bryant sought: (i) qualified ASL interpreters for all BOP programs and 

2 services; (ii) non-aural notification of emergencies and other important 

3 announcements through a vibrat ing pager or visua l paging system; ( iii ) meaningful 

4 access to a videophone or, at the very least, a functioning TTY; (iv) hearing aids 

5 and hearing aid batteries as needed; and (v) safe access to closed-captioned 

6 te levision. 

7 45. Rather than provide the auxiliary aids and accommodations Bryant 

8 sought, Defendants punished Bryant for pn11icipating in the prison's internal 

9 administrative remedy process and for asserting his rights under the U.S. 

10 Constitution and the Rehabilitation Act. Defendan ts repeatedly transferred Bryant 

II from prison to prison, upon information and belief, in an attempt to moot his 

12 administrative remedy requests. For example, after Bryant completed the 

I3 administrative process at USP Hazelton, the then-Regional Director of the Mid­

I4 Atlantic Region of the BOP, Kim M. White, informed Bryant, in a letter dated 

15 October 8, 2009, that he had been transferred and asserted that this transfer 

16 "render[edJ moot any specific issues rBryant] had related to his incarceration at 

17 USP Hazelton." Similarl y, as Bryant neared completion of the prison 

18 administrative remedy process at USP Coleman 1, Defendants transferred Bryant 

19 from that fac ility to USP Victorville. In addition to transferring Bryant to other 

20 institutions to avoid resolving his claims, Defendants also punished him by 

21 keeping him in the SHU. ln July 2010, Defendants sent Bryant to the SHU at USP 

22 Victorville in an apparent response to his requests for aux iliary aids and 

23 accommodations and in lieu of providing him with those auxiliary aids and 

24 accommodations. 

25 46. Bryant exhausted the prison's internal administrative remedy process 

26 and commenced this lawsuit on January 7, 2011. The first Complaint brought 

27 claims under the Rehabilitation Act and the First, Fifth and Eighth Amendments to 

28 the U.S. Constitution against Defendants, seeking: ( i) qualified ASL interpreters 
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for all programs and services of the BOP; (ii) non-aural notification of emergencies 
2 and other announcements through a vibrating pager or visual paging system; 
3 (i ii ) meaningful access to a videophone; (iv) hearing aids and hearing aid batteries 
4 as needed; and (v) safe access to closed-captioned television. 
5 47. Defendants moved to dismiss the Complaint on the ground that Bryant 
6 had failed to properly exhaust the c laims under the Prison Litigation Refonn Act 
7 ("PLRA"), 42 U.S.C. § 1997e. Defendants conceded that Bryant had exhausted 
8 the prison's intemaJ administrative grievance process (e.g., Dkt. No. 24 at 10), but 
9 contended that Bryant had failed to exhaust all available administrative remedies 

10 because he had not completed the Administrative Process. 
11 48. On July 11, 2011 , this Court dismissed Bryant's Rehabilitation Act 
J 2 c laims without prejudice and stayed his constitutional claims, pending completion 
J 3 of the Administrative Process. 

14 

15 

16 

D. The BOP Continues to FaiJ to Provide Bryant with Even the Most Basic Auxiliary Aids and Accommodations After His Transfer to USP Tucson. 
49. Following periods of incarceration at MDC BrookJyn and USP 

17 Canaan, Bryant was ultimately transferred to USP Tucson in Arizona in July 2011. 
18 Defendants continued to fai l to provide any auxiliary a ids and accommodations to 
19 him despite their awareness of Bryant' s needs and requests. Defendants d id not 
20 provide Bryant with a qualified ASL interpreter during his initial intake screening 
2 1 at which Bryant' s physical health was evaluated and housing placement was 
22 determined. Nor did Defendants provide Bryant with a qualified ASL interpreter 
23 during his interactions with medical staff at USP Tucson, except for a single 
24 appointment with an audio logist in December 2011. Moreover, Defendants did not 
25 provide Bryant with access to a videophone, and the access they provided to a TTY 
26 was not equivalent to the access to telephones they provided to hearing inmates. 
27 

28 
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E . Bryant Obtains a Series of Victories in the Administrative 
Process. 

2 

3 50. On May 9, 20 II , Richard Toscano, Director o f the Equal Employment 

4 Opportunity ("EEO") Staff of the DOl's Justice Management Division, determined 

5 that Bryant had filed a complaint under 28 C.F.R. § 39. 170 that was complete as of 

6 May 2, 20 II , thereby commencing the Administrative Process. Director Toscano 

7 requested that Mina Raskin, an EEO Officer of the BOP, attempt to informally 

8 resolve Bryant's complaint and, if not informally resolved, inves tigate the 

9 complaint and issue a Letter of Findings. 

10 5 1. On November 2, 2011 , EEO Officer Raskin issued a Letter of 

II Findings (attached hereto as Exhibit A). ft found that the Rehabil itation Act 

12 required the BOP to provide Bryant wi th (i) qualified ASL interpreters when he 

13 "attends an educational program, meets with a healthcarc provider or participates 

14 in a disciplinary proceeding"~ (ii) "an inmate companion coupled with the use o f 

15 some sott of visual alarm" to provide notification of emergencies and other 

16 announcements; (iii) restricted access to a TTY; (iv) hearing aids and hearing aid 

17 batteries as needed ; and (v) closed-captioning when "Bryant is watching 

18 television." 

19 52. The Letter of Findings represented a s ignificant victory for Bryant. 

20 The BOP's own EEO Officer admitted the need to provide Bryant with auxiliary 

21 aids and accommodations for his deafness and found that the BOP was failing to 

22 do so. The Letter of Findings, however, lacked clarity on certain of its proposed 

23 remedies and failed to provide certain o ther rel ief required by the Rehabilitation 

24 Act. Therefore, on December 2, 20 11 , Bryant appealed the Letter of Findings and 

25 requested a hearing before an administrative law j udge. The BOP indicated that it 

26 agreed with the Letter of Findings and falsely contended that it was in compliance 

27 with it and providing the auxiliary aids and accommodations ordered therein. 

28 
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53. Between July 3 1, 20 12 and August 3, 20 12, an administrative hearing 

2 was held before Administrative Law Judge Ellen K. Thomas. The administrative 
3 hearing was limited in scope to Bryant' s confinement at USP Tucson. No pre-
4 hearing d iscovery was a llowed. The first opportunity that Bryant's counsel had to 
S speak with the BOP's many witnesses was at the hearing itself. The hearing 

6 comprised e leven witnesses over four days, and was held inside USP Tucson. 
7 54. On June 20,20 13, Judge Thomas issued the Recommended Decision 
8 With Findings of Fact, Conclusions of Law, and Remedies ("Recommended 

9 Decision") (attached hereto as Exhibit B). The Recommended Decision went 
10 beyond the Letter of Findings' recommendations and conclusions. Judge Thomas 
11 found that the BOP had violated the Rehabilitation Act at USP Tucson over and 
12 over again by (a) failing to provide Bryant with a qualified ASL interpreter for 
13 prison programs, including medical care and educational programs; (b) failing to 
14 keep Bryant adequately notified of emergencies; and (c) failing to provide Bryant 
15 with meaningful access to a TDD. Judge Thomas proposed the following 
16 remedies, which constitute a substantial portion of the relief Bryant has sought 
17 since he has been incarcerated: 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

a. Qualified ASL Interpreters. The BOP must provide "qualified 

interpreters" to Bryant in connect ion with ''all programs and services 

provided to inmates at USP Tucson." The Recommended Decis ion 

defines "qualified interpreters" as those whose qualifications have 

been objectively verified, such as those with certifications from the 

National Registry of Interpreters for the Deaf, and excludes BOP staff 

and inmates as "qualified interpreters." Jt states that "the standard to 

be used in selecting interpreters" should be to use "the most available 

certified interpreter, or when no certified interpreter is reasonably 

available ... the services of an otherwise qualified interpreter." Judge 

Thomas found that live interpreters "are preferred whenever possible 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

b. 

c. 

d. 

for medical appointments, disciplinary proceedings, or o ther high 
stakes settings." The BOP also must file quarterly reports with the 
Complaint Adjudication Officer for at least one year conceming its 
provision of qualified interpreters. (Ex. B at 6, J 6.) 

Non-Aural Notification of Emergencies. The BOP is required to 
"ensure that adequate notice is provided to [Bryant I of emergencies" 
by using non-aural notification systems, which may be an inmate 
companion and visual alam1s. The BOP also must provide Bryant 
with training on the non-aural notification systems. (/d. at 8, 15, 16.) 
Telecommunications Device. The BOP must provide Bryant with 
"access to telecommunications that is comparable to the access 
provided to hearing inmates." Judge Thomas found that the TTY 
requires knowledge of English, that Bryant cannot communicate 
effectively in English, that the TIY is "rapidly becoming obsolete," 
that Bryant can communicate effectively in ASL, that videophones 
allow Bryant to communicate in ASL and are a "superior method [of 
telecommunication! in all respects," and that videophones would not 
present any security concerns when used in conjunction with a video 
re lay service (VRS). The BOP therefore should "explore the 
possibility of implementing the [videophone] technology with all 
deliberate speed." Nonetheless, Judge Thomas held that the BOP 
could satisfy its obligations under the Rehabilitation Act by providing 
Bryant with meaningful access to a TTY. Judge Thomas therefore 
directed the BOP to provide Bryant with increased access to a TIY 
equal to that of hearing inmates, including access in the evenings and 
on weekends. (ld. at 4, 7-9, 11 , 17.) 

Hearing Aids and Closed-Captioning. The BOP must comply with 
the re lief ordered in the Letter of Findings. (/d. at 17 .) 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

e. 

f. 

• • 
Scope and Implementation. The remedies ordered "are to be 
implemented effective immediately upon issuance of a final order." 
The Recommended Decision creates "a rebuttable presumption that 
the same remedies wi ll accompany [Bryant] and be made available to 
him" wherever he is transferred. (!d. at 19.) 

Attorneys' Fees . Under 29 U.S.C. § 794a(b), the prevailing party in a 
mandatory administrative proceed ing is entitled to recover reasonable 
attorneys' fees, but Judge Thomas concluded that she was not 
authorized to award such fees. Bryant thus was directed to request his 
attomeys' fees from the District Court. (!d. at 17 - 18.) 

I I 55. On July I 0, 20 13, Bryant ft led a I imited exception to the 
12 Recommended Decision (attached hereto as Exhibit C). Bryant challenged Judge 
13 Thomas's conclusion that the BOP could comply with the Rehabilitation Act's 
14 requirements to provide meaningfu l access to the BOP's telecommunications 
15 program equal to that of hearing individuals by providing him with only TTY 
I 6 access. Bryant noted that the following factual findings were incompatible with a 
17 legal conclusion that the BOP can satisfy its obligations by providing Bryant with 
18 TTY access: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• 

• 

• 

• 

"fT)he extent of fBryant 's l mastery of written English has thus far 
remained at the level of the very early primary grades" (Ex. B at 4 ); 
TTYs rely on a user's ability to communicate in English and are 
"rapidly becoming an obsolete technology" (id. at 9, I I, 14 ); 
A videophone "enables ASL users to communicate with voice 
telephone users through video rather than typed text" and, unlike a 
TTY, does not rely on Bryant's Eng lish to communicate (id. at 9, 11 ) ~ 

Videophones provide for much more efficient communication 
between ASL and English speakers (id. ); 
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2 

3 

4 

5 

6 

7 

8 

9 

lO 

II 

• 

• 

• 

56. 

• 
Videophones with access to YRS arc "a superior !telecommunication] I 
method in all respects for David Bryant" {id.): 

The technology needed for YRS is the same as the techno logy needed 

for VR I, "a capacity that by now should be up and running at USP 

Tucson" (id. at 9, 14); and 

Security concerns over the use of videophones at USP T ucson "are 

satis fied because the only number that needs to be called is the 

number for the VRS service, and the prison has the ability to restric t 

the telephone numbers that may be contacted by the service just as it 

does w ith the current TTY relay system" (id. at 9). 

On July 19, 20 J 3, the BOP submitted a re ply to Bryant 's exceptions 
12 (the "Reply," attached hereto as Exhibit D). The BOP disagreed with Bryant that a 
13 videophone is required under the Rehabilita tio n Act. The Reply stated that "Judge 
14 Thomas provided a thorough and well-documented analysis o f this case" and 
15 "urge[dl the Complaint Adjudication Officer to adopt in full Judge Thomas's 
16 Recommended Decis ion." (Ex. D at 1.) This inc ludes the findings above 
17 concerning Bryant 's disability, the ineffectiveness of the TTY, the effectiveness of 
18 the videophone with YRS, as well as all of Judge Thomas's findings, conclusions 
19 and remedies with respect to the various non-telecommunications auxiliary aids 
20 and accommodations soug ht by Bryant, including attorneys' fees. 

2 1 57. On September 4, 2013, the Complaint Adjudication O fficer issued the 
22 Administrative Decis ion (attached hereto as Exhibit E). In the cover le tter 
23 enclosing the Administrative Decision, the Complaint Adjudication Officer noted 
24 " this decision is the last step in the administrative process, with no further right of 
25 administrative appeal." (Ex. E, Letter at 1.) The Administrative Decision fully 
26 adopts the factual findings, legal conclusions and proposed re medies in the 
27 Recommended Decis ion (with o ne immaterial except ion). It includes a longer 
28 
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1 ~ discussion of whether the Rehabilitation Act requires the BOP to provide Bryant 
2 with access to VRS that was unsupported by the administrative record and the law. 
3 58. Critically, the Adminis trative Decision also states that Bryant is a 

4 "prevailing party" and instructs him to seck atto rneys' fees with this Court. (!d. at 
5 12.) 

6 

7 

8 

F. 

59. 

Defendants Provide Bryant with Inconsistent Auxiliary Aids and Accommodations and Continue to Fail to Provide Other Ordered Relief. 

After years of Defendants depriving Bryan t of required auxiliary aids 
9 and accommodations, Defendants recently have begun provid ing Bryant wi th 

lO many of the requested auxiliary aids and accommodations sought and ordered in 
11 the Administrative Decision. Tn the past several months, Defendants have started 
12 providing Bryant wi th qualified ASL interpreters for scheduled medical 

13 appointments and rehabilitative programs. Defendants insta lled a VRl sys tem at 
14 USP Tucson so that interpreting services can be provided to Bryant both in-person 
15 as we ll as through YRI. Defendants allowed Bryant increased access to the TTY, 
I 6 but only on weekdays. Defendants also installed a blue flashing light in Bryant's 
17 housing unit and fl ashing amber lights on the guard tower in the recreation yard 
18 and assigned Bryant an "inmate companion" in an attempt to better notify him of 
I 9 e mergencies and o ther important announcements. Defendants further installed 
20 several te levisions in Bryant's housing unit on which they enabled closed-

21 captioning. 

22 60. However, Bryant has serious concerns about Defendants' commitment 
23 to maintain these efforts in the future or at other institutions in the absence of an 
24 order from this Court requiring this relief. Each of the concessions obtained from 
25 Defendants was the direct result of judic ial scrutiny, including efforts by the 

26 Honorable David T. Bristow who has overseen a years- long mediation between the 
27 parties, and Judge Thomas in the Administrative Process. 

28 
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61. Indeed, even after the Letter of Findings, the Recommended Decision 

2 and the Administrative Decision were issued, and Defendants endorsed them, 

3 Defendants failed to comply with thei r terms. Most recen tly, Defendants have 

4 failed to comply with these orders by postponing educational courses in which 

5 Bryant has tried to enroll , including aGED course, because they fa iled to locate 

6 and provide Bryant with qua lified ASL interpreters despite having had years to do 

7 so. As of the date of this fi ling, it is still unc lear when these courses wi ll begin. 

8 62. Defendants did not provide Bryant with a qualified ASL interpreter 

9 during his most recent appointment with an audiologist. When his hearing aid 

I 0 began emitting feedback and not working properly, Defendants failed to resolve 

II the issue and provide Bryant with a properly function ing hearing a id. Defendants 

12 have also fai led to provide Bryant with access to a TTY in the evenings and on the 

13 weekends. This record, coupled with Defendants' propensity to transfer Bryant 

14 instead of providing him with requi red auxiliary aids and accommodations, 

15 evidences a strong likelihood that Defendants wi ll continue to fail to comply with 

16 the Rehabi litation Act and the U.S. Constitution absent a Court order. 

17 63. Additionally, Bryant is being denied other auxiliary aids and 

18 accommodations required under the Rehabilitation Act and U.S. Constitution. 

19 Despite Bryant only being able to communicate effectively in ASL and requiring a 
20 videophone to telecommunicate in ASL, including with his family and attorneys, 

2 1 the BOP refuses to provide him with access to a videophone. Bryant thus does not 

22 have meaningful access to the prison's telephone program on an equal basis with 

23 his fellow hearing inmates in vio lation of the Rehabilitation Act and Constitution. 

24 The factual findings in the Administrative Decision compel a conclusion that 

25 Defendants must provide Bryant with access to a videophone. 

26 64. Additionally, the auxiliary aids and accommodations that Defendants 

27 are currently providing Bryant for notification of emergencies and o ther important 

28 prison announcements do not provide Bryant with notice that is equal to that of 
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hearing inmates. Only a vibrating pager and visual paging system can provide 

2 Bryant with the same information provided to hearing individuals through auditory 
3 instructions and announcements and prevent Bryant from be ing placed in a 

4 position of dependence on another inmate. 

5 65. Finally, Bryant seeks to recover his attorneys' fees and cos ts for 

6 bringing this action and prevailing in the Admin istrative Process o rdered by the 

7 Court. 

8 

9 

10 

CLAIMS FOR RELIEF 

COUNT 1: VIOLATION OF THE REHABILITATION ACT (29 U.S.C. § 794 ET SEO.) AGAINST ALL DEFENDANTS 
(QUALIFIEIY ASL INTERPRETERS) 

I I 66. Bryant realleges and incorporates by reference each and every 
12 a llegation above as if fully set forth herein. 

13 67. Bryant is deaf and a qualified individual with a disability within the 
14 meaning of the Rehabilitation Act. 

15 68. The BOP is an executive agency within the meaning of the 

16 Rehabilitation Act. A ll of the operations of the BOP at each of its correctional 
17 fac ilities throughout the country, including USP Canaan, USP Coleman I, USP 
18 Hazelton, USP Victorville and USP Tucson, arc programs or activities conducted 
19 by an executi ve agency within the meaning of the Rehabilitation Act. At all times 
20 re levant to this action, the Rehabilitation Act was in full force and effect in the 
2 1 United States, and Bryant had and has a right not to be subjected to discrimination 
22 by Defendants on the basis of his disability or on the basis of his seeking redress 
23 for Defendants' violations of the Rehabilitation Act. 

24 69. Defendants have routinely fa iled to provide Bryant with a qualified 
25 ASL interpreter, see 28 C.F.R. § 35.104, resulting in Bryant be ing: 

26 

27 

28 

• unable to communicate effectively with healthcare providers and 

mental health professionals, raise medical issues, discuss mental 
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2 

health problems or understand the treatments and medications 

prescribed for him~ 

3 • excluded from participating in the same educational, vocational, and 

4 rehabili tative programs and activities as hearing prisoners~ 

5 • unable to communicate effectively with correctional officers; 

6 • subject to disciplinary action stemming from Defendants' refusal to 
7 accommodate his deafness~ and 

8 • confined to the SHU. often for indefinite periods of time. 

9 70. Defendants' failure to provide Bryant with qualified ASL interpreters 
10 as necessary to ensure effective communication has denied, and continues to deny, 
II Bryant on the basis of his deafness the same access to Defendants' services, 

12 benefits, activities, programs and privileges that is afforded to hearing individuals. 
13 This fa ilure to provide qualified interpreters as necessary to ensure effect ive 
I 4 communication, and the resulting fa ilure to provide equal and meaningful access to 
15 the services, benefits, activities, programs and privileges of the BOP, is the result 
16 of the regular and institutional policies, practices and/or customs or Defendants. 
17 These failures have been ongoing. 

18 7 l . As a proximate result of Defendants' violations of the Rehabilitation 
19 Act, Bryant has suffered, and continues to suffer, discrimination, unequal 

20 treatment, exclusion (including exclusion from Defendants' services, benefits, 
21 activities, programs and privileges), financial loss, loss of dignity, frustrat ion, 

22 humiliation, emotional pain and suffering, anxiety, trauma, embarrassment, 

23 unnecessary loss of rights and privileges (including unnecessary d isciplinary 

24 measures), segregation and lockdown, serious injury to his health and mental 
25 health (including the injuries specified herein), as well as an unnecessary risk of 
26 serious injury to his heal th and mental hea lth. Defendants' failure to provide 

27 Bryant wi th qualified ASL interpreters wi ll continue to result in harm to Bryant, as 
28 Bryant will be in the custody or supervision of the BOP for the rest of his life and 
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will continue to attempt to use the services, benefits, activ ities. programs and 

2 privi leges provided by the BOP and to which he is entitled. This harrn will 

3 continue and/or has a reasonable likel ihood to recur unless and until Defendants 

4 arc ordered by th is Court to modify their policies, practices and procedures. 

5 72. Though in recent months Defendants have provided Bryant with 

6 qualified AS L in terpreters at times, these actions have been in the context of 

7 constant judicial and administrative scrutiny and, even under this scrutiny, have not 

8 extended to all programs and services they have provided Bryant. Further, when 

9 no t under this scrutiny, Defendants continua lly failed to provide Bryru1t with 

lO qual ified ASL interpreters. Defendants' deficiencies in terms of compliance with 

11 administrative orders and the Rehabilitation Act have a reasonable likelihood of 

12 continuing or recurring in the future whether Bryant remains at USP Tucson or is 

13 transferred to another BOP facility, as the BOP has stated likely will occur again. 

14 

IS 

COUNT II: VIOLATION OF THE REHABILITATION ACT 
(29 U.S.C. § 794 ET SEQ.) AGAINST ALL DEFENDANTS 

(NON-AURAL NOTIFICATION SYSTEM) 

16 73 . Bryant realleges and incorporates by reference each and every 

17 allegation above as if fully set forth herein. 

18 74. Defendants have routinely failed to provide Bryant with any non-aural 

19 notification system, and continue to fail to provide Bryant with his preferred non-

20 aural notification system of a vibrating pager o r a visual paging system, resulting 

21 in Bryant being deprived of knowledge of prison-wide safety or e mergency 

22 announcements, as well as knowledge of counts, meals and o ther important events. 

23 75. Defendants' failure to provide Bryant with any non-aural notification 

24 sys tem sufficient to ensure effective communication has denied, and continues to 

25 deny, Bryant on the basis of his deafness the same access to Defendants' services, 

26 benefits, activities, programs and privileges that is afforded to hearing individuals. 

27 The failure to provide a non-aural notification sys tem suffic ien t to ensure effective 

28 communication, and the resulting fa ilure to provide equal and meaningful access to 
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the services, benefits, activities, programs and privileges of the BOP, is the result 

2 o f the regular and institutional policies. practices and/o r customs of Defendants. 
3 These failures have been ongoing. 

4 76. As a proximate resul t of Defendants' violations o f the Rehabi litation 
5 Act, Bryant has suffered, and continues to suffer, discrimination, unequal 
6 treatment, exclusion (including exclusion from Defendants' services, benefits, 
7 activities, programs and privileges), loss of dignity, frus tration, humiliation, 

8 emotional pain and suffering, anx iety, trauma, e mbarrass ment , unnecessary loss of 
9 rights and privileges (including unnecessary disciplinary measures), segregation 

10 and lockdown, and serious injury to his health and mental health (including the 
I I injuries specified herein), as we ll as an unnecessary risk of serious injury to his 
12 health and mental health. Defendants' failure to provide Bryant with a non-aura l 
13 notification system suffic ient to ensure effective communication will continue to 
14 result in hmm to Bryant, as Bryant will be in the custody or supervision of the BOP 
15 for the rest of his life and w ill continue to attempt to use the services, benefi ts, 
16 activities, programs and privileges provided by the BOP and to which he is 
17 entitled. This harm will continue and/or has a reasonable likelihood to recur unless 
J 8 and until Defendants are ordered by this Court to modify their policies, practices 
19 and procedures. 

20 77. Though in recent months Defendants have provided Bryant with a 
21 non-aural notification system in the form of a flashing blue light in Bryant's 
22 housing unit, flashing amber lights on the guard tower in the recreation yard, and 
23 an inmate companion, these actions have been in the context of constant judicial 
24 and administrative scrutiny. When not under this scrutiny, Defendants continually 
25 fail ed to provide Bryant with any non-aural notification system, let alone one 
26 sufficient to ensure effective communication. Defendants' deficiencies in terms of 
27 compliance with administrative orders and the Rehabilitation Act have a 
28 reasonable likelihood of continuing or recurring in the future whether Bryant 
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remains at USP Tucson or is transfen ed to another BOP facil ity, which the BOP 
2 has stated likely will occur again. 

3 

4 

5 

COUNT III: VIOLATION OF THE REHABILITATION ACT (29 U.S.C. § 794 ET SEQ.) AGAINST ALL DEFENDANTS 
(CLOSEf>-CAPTIONING) 

78. Bryant realleges and incorporates by reference each and every 

6 allegation above as if fu lly set forth herein. 

7 79. Defendants have routinely fai led to provide Bryant with access to 

8 closed-captioned television, or to Lake reasonable steps to ensure he has safe access 
9 to it , and cont inue to fa il to provide Bryant with safe access to closed-captioned 

I 0 television. resulting in Bryant being forced to choose between being attacked by 
I J other inmates for attempting to enable closed-captioning or to watch programming 
12 without closed-captioning in order to avoid such attacks. 

13 80. Defendants' failure to provide Bryant with safe access to closed-
14 captioned television has denied, and continues to deny, Bryant on the basis of his 
15 deafness the same access to Defendants' services, benefits, activities, programs and 
16 privileges that is afforded to hearing individuals. The failure to provide safe access 
17 to closed-capt ioned telev ision, and the resu lting fail ure to provide equal and 

18 meaningful access to the services, benefits, activities, programs and privileges of 
19 the BOP, is the result of the regular and institutional policies, practices and/or 
20 customs of Defendants. These fa ilures have been ongoing. 

21 8 1. As a proximate result o f Defendants' vio lations of the Rehabilitation 
22 Act, Bryant has suffered, and continues to suffer, discrimination, unequal 

23 treatment, exclusion (including exclusion from Defendants' services, benefits, 
24 activities, programs and privileges), loss of dignity, frustration, humiliation, 

25 emotional pain and suffering, anxiety, trauma, c mbanassment, and serious injury 
26 to his health and mental health (including the injuries specified herein), as well as 
27 an unnecessary risk of serious injury to his health and mental health. Defendants' 
28 fa ilure to provide Bryant with safe access to closed-captioned television will 
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continue to result in harm to Bryant, as Bryant will be in the custod y or supervision 

2 o f the BOP for the rest of his life and will continue to attempt to usc the services, 

3 benefits, activ ities, prog rams and priv ileges provided by the BOP and to which he 

4 is entitled. This harm will continue and/o r has a reasonable likelihood to recur 

5 unless and until Defendants are ordered by this Court to modify their policies, 

6 practices and procedures. 

7 82. Though in recent months Defendants provided Bryant with access to 

8 c losed-captio ned televis ion by purchas ing and installing new te levis ions a t USP 
9 Tucson, these actions have been in the context o f constant judicial and 

I 0 administrative scrutiny. When no t under this scrutiny, Defendants continually 

II failed to prov ide Bryant with any access to closed-captioned televis ion, let alone 

12 safe access to it. De fendants' defic ienc ies in terms of compliance wi th 

13 administrative o rders and the Rehabilita tion Act have a reasonable likelihood of 

14 continuing or recurring in the future whether Bryant remains a t USP Tucson or is 

L5 transferred to another BOP fac ility, which the BOP has stated like ly will occur 

16 agam. 

17 COUNT IV: VIOLATION OF THE REHABILITATION ACT (29 U.S.C. § 794 ET SEO.) AGAINST ALL DEFENDANTS 18 (HEARING AIDS) 
I 9 83. Bryant realleges and incorporates by reference each and every 

20 allegation above as if fully set forth here in. 

2 1 84. De fendants have routinely fa iled to provide Bryant with functioning 

22 hearing aids and replacement hearing aid batteries on an as-needed bas is , and 
23 co ntinue to fail to provide Bryant with a functio ning hearing aid, resulting in 

24 Bryant being unable to sense his surroundings and be ing exposed to an 

25 unnecessary ri sk of serious physical harm. 

26 85. Defendants' fa ilure to prov ide Bryant with functioning hearing aids 

27 and re placement hearing aid batteries on an as-needed basis has denied , and 

28 continues to deny, Bryant o n the bas is o f his deafness the same access to 
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Defendants' services, benefits, activities, programs and privi leges that is afforded 
2 to hearing individuals. The fai lu re to provide function ing hearing aids and 
3 replacement hearing aid batteries on an as-needed basis, and the resu lting fa ilure to 
4 provide equal and meaningful access to the serv ices, benefits, activities, programs 
5 and privi leges of the BOP, is the result of the regular and insti tutional pol icies, 
6 pract ices and/or customs of Defendants. These fail ures have been ongoing. 
7 R6. As a proximate result of Defendants' vio lat ions of the Rehabilitation 
8 Act, Bryant has suffered, and continues to suffer, discrimination, unequal 
9 treatment, exclusion (including exclusion from Defendants' services, benefits, 

10 activities, programs and privileges), loss of dignity, frus tration, humiliat ion, 
II emotional pain and suffering, anxiety, trauma, e mbarTassment, and an unnecessary 
12 ri sk of serious injury to his health and menta l health. Defendants' fa ilure to 
13 provide Bryant wi th functioning hearing aids and replacement hearing aid batteries 
14 on an as-needed basis will continue to result in harm to Bryant, as Bryant will be in 
15 the custody or supervision of the BOP for the rest of his li fe and will continue to 
16 attempt to use the services, benefits, activ ities, programs and privileges provided 
17 by the BOP and to which he is entitled. This harm will conti nue and/or has a 
18 reasonable like I ihood to recur unless and until Defendants are ordered by this 
19 Court to modify their policies, practices and procedures. 

20 87. Though in recent months Defendants provided Bryant with hearing 
2 1 aids and replacement hearing aid batteries on an as-needed basis at times, these 
22 actions have been in the context of constant judicial and administrative scrutiny. 
23 When not under this scrutiny, Defendants continually fail ed to provide Bryant with 
24 functioning hearing aids and/or replacement hearing aid batteries on an as-needed 
25 basis. Defendants' deficiencies in terms of compliance wi th administrative orders 
26 and the Rehabi litation Act have a reasonable likelihood of continuing or recurring 
27 in the future whether Bryant remains at USP Tucson or is transferred to another 
28 BOP faci lity, which the BOP has stated likely will occur again. 
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COUNT V: VIOLATION OF THE REHA8II-1TATION ACT (29 U.S.C. § 794 ET SEO.) AGAINST ALL DEFENDANTS 2 (TTYS AND VIDEOPHONES) 
3 88. Bryant rcalleges and incorporates by reference each and eve ry 
4 allegation above as if fully set forth here in. 

5 89. Defe ndants have routinely fai led to provide Bryant with meaningful 
6 access to any TOO, and continue to fail to provide Bryant with his preferred TDD 
7 of a videophone, resulting in Bryant being prevented from contacting family, 
8 friends and his counsel and being pre ve nted from effective ly communicating with 
9 them even when contact is permitted. 

10 90. Defendants' fai lure to provide Bryant with meaningful access to a 
II TOO suffici ent to ensure e ffective communica tion has denied, and continues to 
12 deny, Bryant on the basis of his deafness the same access to Defendants' services, 
13 benefits, activities. programs and privileges that is afforded to hearing individua ls. 
14 The failure to provide meaning ful access to a TDD suffici ent to ensure effective 
15 communication, and the resulting failure to provide equal and meaningful access to 
16 the services, benefits, act ivities, programs and privileges of the BOP, is the result 
17 of the regular and institutional policies, practices and/or customs of Defendants. 
18 These failures have been ongoing. 

19 91. As a proximate result of Defendants' violations of the Rehabi litation 
20 Act, Bryant has suffered, and continues to suffer, discrimination, unequal 
21 treatment, exclusion (including exclusion from Defendants' services, benefits, 
22 activities, programs and privileges), financial loss, loss of d ignity, frustration , 
23 humiliation, emotional pain and suffering, anxiety, trauma, embarrassment, 
24 unnecessary loss of rights and privileges (including unnecessary disciplinary 
25 measures), and injury to his mental health (including the injuries specified herein). 
26 Defendants ' failure to provide Bryant wi th meaningful access to a TOO sufficient 
27 to ensure effective communication will continue to result in harm to Bryant, as 
28 Bryant will be in the custody or supervision of the BOP for the rest of his life and 
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will continue to attempt to usc the services, benefits, activ ities. programs and 

2 privileges provided by the BOP and to which he is entitled. This harm wi ll 

3 continue and/or has a reasonable likelihood to recur unless and unti l Defendants 

4 are o rdered by this Court to modify the ir policies, practices and procedures. 

5 92. Though in recent months Defendants provided Bryant with increased 
6 access to a TTY on weekdays, these actions have been in the context of constant 

7 judic ial and administrative scrutiny, and, even under this scrutiny, Defendants have 
8 failed to provide Bryant with access to a TTY in the evenings and on the weekends 
9 as requ ired by the Administrative Decision. When not under th is scrut iny, 

10 Defendants continually failed to provide Bryant with meaningful access to any 

11 TOO, let alone a videophone-the only TDD that ensures Bryant has the same 

I 2 ab ility to engage in clear and effective communication with individuals remotely as 
13 hearing inmates in Defendants' custody. Defendants' deficiencies in terms of 

14 compliance with administrat ive o rders and the Rehabilitation Act have a 

15 reasonable I ikelihood of continuing or recurring in the future whether Bryant 

16 remains at USP Tucson or is trans ferred to another BOP facility, which the BOP 
17 has stated likely wi ll occur again. 

18 

19 

20 

COUNT VI: VIOLATION OF THE REHABILITATION ACT (29 U.S.C. § 794 HT SE8.) AND THE FIRST AMEND~lENT TO THE U.S. CONSTIT fiON AGAINST ALL DEFENDANTS 
(RETALIATION) 

21 93 . Bryant realleges and incorporates by reference each and every 

22 allegation above as if fully set forth herein. 

23 94. Defendants have further violated the Rehabilitation Act, as well as the 
24 First Amendment to the U.S. Constitution, by impermissibly retaliating against 

25 Bryant for petitioning the government and attempting to secure the rights to which 
26 he is entitled under the Rehabilitation Act and the U.S. Constitution. 

27 95. Defendants transferred Bryant from USP Hazelton to USP Coleman J, 
28 from USP Coleman I to USP Victorville, from USP Victorvi lle to USP Canaan and 
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from USP Canaan to USP Tucson. Upon information and belief, these transfers 

2 had no legitimate purpose, but rather were substantially motivated by Defendants' 

3 desire to fmstrate Bryant's exhaustion of the administrative remedy process and 

4 prevent his access to the court system. 

5 96. Defendants also have repeatedly placed Bryant in the S HU-often 

6 inde finitely and without communicating to Bryant the bas is for his confinement­

? following his attempts to utilize the prison 's internal administrative remedy 

8 process. O n information and belief, Defendants' placement of Bryan t in the SHU 

9 o ften had no legitimate purpose, but rather was substantially mo tivated by 

10 Defendants' desire to avoid providing Bryant with the auxi liary aids and 

II accommodations that he was entitled to under the Re habilitation Act and U.S. 

12 Constitution, and which he sought through the prison administrative remedy 

13 process. 

14 97. Defendants' reta liation against Bryant for exercising rights secured by 

15 the Rehabi litation Act and the U.S. Constitution are the result of the regular and 

16 institutional policies, practices and/or customs of Defendants. Prior to his transfer 

17 to USP Tucson, these retaliatory actions had been ongoing. 

l8 98. As a proximate result of Defendants' v iolations of the Rehabilitation 

19 Act and the First Amendment, Bryant has suffered, and continues to suffer, 

20 discrimination, unequal treatment, exclusion (including exclusion from 

2l Defendants' services, benefits, activities, programs and privileges), loss of dignity , 

22 frustration, humiliation, emotional pain and suffering, anxiety, trauma, 

23 embarrassment, unnecessary loss of rights and privileges (including unnecessary 

24 disciplinary measures), segregation and lockdown, and serious injury to his health 

25 and mental health (including the injuries specified herein), as well as an 

26 unnecessary risk of serious injury to his health and mental health. Defendants ' 

27 retaliatory actions wi ll continue to result in harm to Bryant, as Bryant will be in the 

28 cus tody or supervis ion of the BOP for the rest of his life and will continue to 
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1 atte mpt to use the services, benefits, activities, programs and privi leges provided 
2 by the BOP and to which he is entitled. This harm wi ll continue and/or has a 

3 reasonable likelihood to recur unless and until Defendants arc ordered by th is 

4 Court to modify their policies, practices and procedures. 

5 99. Though in recent months Defendants have ceased their retaliation 

6 against Bryant, this cessation is in the context of constant judicial and 

7 administrative scrutiny. When not under this scrutiny. Defendants continually 

8 retaliated against Bryant by transferring him to various BOP facilities located 

9 throughout the coun try and placing him in the S HU . These retaliatory actions have 
I 0 a reasonable likelihood of resuming in the fu tu re whether Bryant remains at US P 
11 Tucson or is transferTed to another BOP fac ility, which the BOP has stated likely 
12 will occur again. 

13 COUNT VII: VIOLATION OF THE FIRST AMENDMENT TO THE U.S. CONSTITUTION AGAINST ALL DEFENDANTS 14 (RIGHT TO COMMUNICATION) 
15 I 00. Bryant rea lieges and incorporates by reference each and every 

16 allegation above as if fully set forth herein. 

17 I 0 l. Defendants have impermissibly deprived, and continue to deprive, 
18 Bryant of his First Amendment right to communication by fai ling to provide him 
19 with auxiliary aids and accommodations necessary for him to communicate 
20 effectively with non-inmates. 

21 I 02. Hearing inmates in Defendants' custody have telecommunication 
22 equipment that allows communication with non-inmates. 

23 103. Because Bryant is housed in a re mote area far. from his family's 

24 residence in Washington, D.C., and does not communicate effectively in written or 
25 spoke n English, written correspondence, personal visi ts and TTYs are not adequate 
26 alternatives for exercis ing h is First Amendment right to communicate with friends, 
27 family and attorneys. 

28 
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104. On account of his disability, Bryant requires a videophone with VRS 

2 in order to have the same level of communication with non-inmates that hearing 
3 prisoners have. 

4 LOS. Defendants' refusal to provide Bryant with a videophone serves no 
5 legitimate or compelling penological need and is not rationally related or narrowly 
6 tailored to any identified penological need. Provision of appropriate 

7 telecommunication equipment to Bryant would have negligible effects, if any, on 
8 other inmates and prison employees. 

9 l 06. Defendants' fai lure to comply with the first Amendment has resulted 
I 0 and will continue to result in harm to Bryant, unless and until Defendants are 
ll ordered by th is Court to modify their policies, practices and procedures. 
12 l 07. Though in recent months Defendants provided Bryant with increased 
13 access to a TTY on weekdays, these actions have been in the context of constant 
l4 judicial and administrative scrutiny, and, even under this scrutiny, Defendants have 
15 failed to provide Bryant with access to a TTY in the evenings and on the weekends 
16 as required by the Administrative Decision. When not under this scrutiny. 
17 Defendants continually failed to provide Bryant with meaningful access to any 
l8 TDD, let alone a videophone-the onl y TDD that ensures Bryant has the same 
19 ability to engage in clear and effective communication with individuals remotely 
20 that is provided to hearing inmates in Defendants' custody. Defendants' 
2 l deficiencies in terms of compliance with administrative orders and the U.S. 
22 Constitution have a reasonable likelihood of continuing or recurring in the future 
23 whether Bryant remains at USP Tucson or is transferred to another BOP facility, 
24 which the BOP has stated likely will occur again. 

25 I I I 

26 I I I 

27 I I I 

28 I I I 
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2 

3 

4 

• 
COUNT VIII: VIOLATION OF THE FIFTH AMENDMENT 

TO THE U.S. CONSTITUTION AGAINST ALL DEFENDANTS 
(INFORMED CONSENT; DEPRIVATION OF LIBERTY WITHOUT 

PROCESS) 

I 08. Bryant realleges and incorpo rates by re ference each and every 

5 allegation above as if full y set forth here in. 

6 109. Defendan ts have vio lated the Fifth Amendment by providing Bryant 

7 with medical and psychiatric care without his infmmed consent. 

8 II 0. Defendants systematically denied Bryant the means of effect ive 

9 communication, including the services o f a qualified ASL interpreter, which arc 

I 0 necessary to allow Bryant to understand and communicate w ith medical staff and 

I J mental health professionals. Without these auxiliary aids and accommodations, 

12 Bryant was and is unable to understand, and thus g ive his infonned consent to, any 

13 and all medica l treatment, includ ing psycho logical treatment, to which he has been 

14 subjected by De fendants and their employees. 

15 I I I . Defendants have further vio lated the Fifth Amendment by transferring 

16 Bryant to the S HU and failing to inform him of the reason for his detention w ith 

17 the aid o f a qualified ASL interpreter. Defe ndants also have not afforded Bryant 

18 status hearings concerning his placement in the SHU. 

J 9 I I 2. Defendants ' failure to provide Bryant with qualified ASL interpreters 

20 as necessary to ensure informed consent serves no legitimate o r compelling 

2 1 peno logical need and is no t rationally re lated or narrowly ta ilo red to any identified 

22 peno logical need. In addition, Defendants' tra nsfers o f Bryant to the SHU and 

23 further failure to provide him with status hearings concerning his placement in the 

24 SHU serve no legitimate or compelling peno log ical need and are not rationally 

25 related or narrowly tailored to any identified penological need. Likewise, 

26 Defendants' fa ilure to inform Bryant for the reason for his detention in the SHU 

27 with the aid o f a qualified ASL interpreter serves no legitimate or compelling 

28 
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penological need and is not rationally related or narrowly tailored to any identifiect 

2 penological need. 

3 I J 3. D efendants' failure to comply with the Fifth Amendment has resulted 
4 and will continue to result in harm to Bryant, unless and until Defendants are 
5 ordered by this Court to modify their policies, practices and procedures. 
6 11 4. Though Defendants at times provided Bryant with qualified ASL 
7 interpreters in recent months and in the preceding two years have ceased their 
R practice of confining Bryant to the SHU, this cessation is in the context of constant 
9 judicial and administrative scrutiny. When not under this scrutiny, Defendants 

I 0 have continually failed to provide Bryant with qua lified ASL interpreters as 
II necessary to ensure infom1ed consent and repeated ly placed him in the SHU 
12 without any explanation and without the abi lity to challenge that placement. 
13 Defendants' deficiencies in terms of compliance with administrative orders and the 
14 Fifth Amendment have a reasonable likelihood of continuing or recurring in the 
15 future whether Bryant remains at USP Tucson or is transferred to another BOP 
16 facility, as the BOP has stated likely will occur again. 

17 

18 

19 

20 

21 

22 

COUNT IX: VIOLATION OF THE EIGHTH AMENDMENT TO THE U.S. CONSTITUTION AGAINST ALL DEFENDANTS (UNREASONABLE RISK OF PHYSICAL HARM; DISPROPORTIONATE PUNISHMENT) 

11 5. Bryant realleges and incorporates by reference each and every 
allegation above as if fully set forth herein. 

11 6. Defendants have violated the Eighth Amendment prohibition against 
23 cmel and unusual punishment by systematically denying Bryant access to basic 
24 human services and vital information during his incarceration . 

25 11 7. Defendants have failed to provide Bryant with the auxi liary aids and 
26 accommodations necessary to ensure Bryant has adequate notice of prison alerts, 
27 announcements and safety instructions, which are necessary for Bryant' s safety. In 
28 the past several years, Defendants have failed to provide Bryant with functioning 
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• 
hearing aids and batteries for those devices on an as-needed bas is, which help 

2 provide Bryant w ith a better sense of h is surroundings and potential emergencies. 

3 Moreover, they have failed to provide the means of effective communication, 

4 including the services of a quali fied ASL interpreter, to a llow Bryant to understand 

5 and communicate with medical staff, menta l health professiona ls, correctiona l 

6 officers and other members of pri son sta ff w ith whom vita l communications occur. 

7 I 18. As a result of these failures, Bryant has been subjected to dangerous 

8 liv ing conditions where he is vulnerable to assault and o ther hazards, and unable to 

9 protect himself from these hazards or communicate his need for ass istance and 

I 0 protection. Bryant has also been prescribed completely unnecessary 

II psychopham1aco logical drugs because De fendants failed to e nsure that medica l 

12 staff and mental health care professionals are ab le to communicate effectively with 

13 him. 

14 ll 9. Defendants had knowledge of the dangerous and unconstitutional 

15 conditions in which Bryant was living as a result o f these fail ures. Bryant 

16 submitted numerous written complaints to BOP staff and to BOP offic ials 

17 throughout the country, reques ting that the BOP provide him with functioning 

18 hearing aids and hearing aid balteries as needed, qualified AS L interpreters and 

19 o ther auxiliary aids and services when he meets with medical staff and mental 

20 health profess ionals and engages in important communications with correctional 

2 1 officers and other members o f prison staff and non-aural notification of 

22 emergencies. 

23 120. Defendants' failure to comply with the Eighth Amendment has 

24 resulted and will continue to result in harm to Bryant, unless and unti l Defendants 

25 are ordered by this Court to modify their policies, practices and procedures. 

26 121. Defendants have further v io lated the E ighth Amendment by 

27 effectively keeping Bryant in a perpetua l state of solitary confinement and thereby 

28 imposing a punishment gross ly d isproportionate to his crime. 
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122. Defendants failed to provide Bryant with the auxiliary aids and 

2 accommodations necessary to ensure he is able to effectively communicate with 
3 BOP staff, friends, family and his attorneys. 

4 123. The deliberate and knowing refusal to provide means of effective 
5 communication, including the services of a qualified ASL inte rpreter, to allow 
6 Bryant to understand and communicate with medical staff and healthcare 
7 providers, including mental health professionals and phannacists, educational and 
8 vocational instructors, coiTectional officers, and other members of prison staff have 
9 kept, and continue to keep, Bryant in solitary confinement. Defendants' prior 

l 0 refusal to provide Bryant an interpreter for educational activities ensures that 
11 Bryant's limited English language skills will remain as they are, keeping him in a 
12 posi tion where he is unable to communicate with coiTectional officers, other 
13 members of prison staff and his fellow inmates, thereby furthering his isolation. 
14 124. Defendants compounded these depri vations by placing Bryant in the 
I 5 SHU for indefinite periods of time, thereby further isolating him from his fellow 
16 inmates and depriving him of the privileges which he would enjoy as part of the 
17 prison's general population, including te lecommunications access. 

18 125. Additionally, by punishing him for requesting the auxi liary aids and 
19 accommodations to which he is entitled, Defendants have shown other deaf or 
20 hearing impaired inmates with whom he might otherwise communicate that it is to 
21 their advantage to accept the status quo, not seek auxiliary aids and 

22 accommodations for themselves and not communicate with Bryant. 

23 126. Defendants ' failure to comply with the Eighth Amendment has 
24 resulted and will continue to result in harm to Bryant, unless and until Defendants 
25 are ordered by this Court to modify their policies, practices and procedures. 
26 127. Though in recent months Defendants have provided Bryant with a 
27 non-aural notification system, qualified ASL interpreters at times and improved 
28 access to a TTY on weekdays, these actions have been in the context of constant 
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judicial and administrative scrutiny. When not under this scrutiny. Defendants 

2 continually and systematically punished Bryant in manner disproportionate to his 

3 crimes. Defendants' deficiencies in terms of compliance with administrative 

4 orders and the Eighth Amendment have a reasonable likelihood of continuing or 

5 recurring in the future whether Bryant remains at US P Tucson or is transferred to 

6 another BOP facility, which the BOP has stated likely will occur again. 

7 PRAYER FOR RELIEF 

8 WHEREFORE, Bryant respectfull y requests that: 

9 A. The Court adjudge and decree that Defendants, by the organizat ions, 

I 0 systems, policies, practices and conditions described above, have violated and 

ll continue to violate Section 794 of the Rehabilitation Act and the Constitution of 

12 the United States; 

J 3 B. The CoUJt enter such injunctive and/or declaratory relief pursuant to 

14 28 U.S .C. §§ 220 I and 2202, and Rules 57 and 65 o f the Federal Rules of Civil 

15 Procedure against Defendants and in favor of Bryant as it deems appropriate to 

16 remedy past violations of the laws of the United S tates and to prevent future 

J 7 violations of the same, including, but not limited to, an order requiring Defendants 

18 to provide to Bryant the same remedies ordered by the Court at USP Tucson and 

19 any and all BOP institutions to which he is transferred in the future, and including 

20 a ll the auxi liary aids and accommodations Bryant seeks: 

21 • access to a qualified ASL interpreter- i.e., a non-inmate, non-BOP 

22 staff member who is objectively and independently detennined to be 

23 "able to interpret effectively, accurately and impartia lly both 

24 

25 

26 

27 

28 

• 

receptively and express ively, using any necessary specialized 

vocabulary"-for all programs and serv ices provided to inmates; 

a vibrating pager, visual paging system or other auxiliary aid capable 

of providing notification of emergencies and other important 

announcements equivalent to hearing inmates; 
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2 

3 

4 

5 

6 

• 

• 

• 
c. 

properly functioning hearing aids and hearing batteries o n an as­

needed basis~ 

access to a videophone with YRS equal to the access had by hearing 

inmates to telephones; and 

safe access to televisions with closed-captioning. 

The Court retain jurisdiction of this matter until Defendants 

7 demo nstrate that they have fully complied with the Administrat ive Decis ion and 
8 any o rders of this Court, and until there is a reasonable assurance that Defendants 
9 will continue to comply in the future absent continuing Court oversight; 

10 D. The Court enter judgment against Defendants in favor of Bryant for 
I 1 the costs o f litigation both in this action and the Administrative Process, including 
12 for recovery of his reasonable attorneys' fees under 29 U.S.C. § 794a(b); and 

13 E. The Court award Bryant any further relief that the Court deems 

14 appropriate. 

15 

16 Dated: December 20, 2013 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

26 

27 

28 

Respectfully submitte? / 

_ u :~ 1 I t-
ADAMS. PARIS (SBN 190693) 
parisa@sullcrom.com 
RORY P. CULVER (SBN 27 1868) 
culvcrr@sullcrom.com 
1888 Century Park East, Suite 2JOO 
Los Angeles, California 90067 
Telephone: (3 10) 712-6600 
Facsimile: (3 10) 712-8800 

ANDREW E. GELFAND (pro hac vice) 
gelfanda@ sullcrom.com 
125 Broad Street, 32nd Floor 
New York, New York 10004-2498 
Telephone: (212) 558-4000 
Facsimile: (2 12) 558-3588 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

l I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

26 

27 

28 

NATIONWIDE LI::GAL 

DEBORAH GOLDEN (pro hac vice) 
Deborah_Golden@washlaw.org 
Washington Lawyers' Committee for Civil 
Rights and Urban Affairs 
II Dupont Circle, N. W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 319-1000 
Facsimile: (202) 3 19-lO JO 

Attorneys for Plaintiff David Bryant 
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::;el:.>crah Golc.k~:~ 
~ash~ngcon L~wyPl 's Cnmmittee 
11 Dupont Circle ~~. Suit~ 1GC 
"tlar;hingtcm, DC: :.>OOJ~ 

:1a:rlan ?e:~n 
Reg1ona1 Coli:1Sel 
:Jesc.ern ~eg1o:-: 
Bureau or Pr:sons 
7338 Shoreli:~e Urive 
StockLO~, CA )5219 

November 2, 2011 

Ro: David Bryant, Rcg1ster ~umber 06701-106 
!:etter oE_ Finding~------------

Dc.Jr !Vi~. Golden cHid M.t:. ?enn: 

Thl.s le:..cet 1s in response to t.he complaint. filed by Inmn:.e David Bryant !Register Number 06704 -~06) under Sect::.on SC4 cf :.he Rehal:.>illtat:.o;t AcL o~ 1973, as an~o::mded, clnd T1Lle ?.3, CFR, Pur: 39. Richard :.·oscano, Director , Equal Employment Opport unity Staff, Just ice 1'-:tl!lagemenL Division, Depi:lrtment o[ J tsc.c.:e , delegated ~y office t~e a~thortty :o process Mr . Arya:Jt's comclaint 1n ~ccordance wi th T1tlc 28, CFR, Part 39. ~he com~ldinL was deLet'lli.ned Lobe complete as of May 2, 2011. 

Bec..tusc Lhe partLP.S were unable co reach a n informal resolutlon, my oftice l:as conpletcd its investiga:ion of the 
~ompla~ :~t, 1.n accordance wit.h T1tle 28 CFR §39.170, and ~s not.i fy1ng the parties o: the resul::s t hrough this le tc.er . 

Mr. BryanL's complai~t states he has severe ::o pro[ound 
sensorl~eural hearing Joss in his left ear and profo~nd sensor1neural hearing loss 1.n in h~s right ear. It furLher states that M1· . 3ryan t wea rs hearing aids, not to hear , buL LO better sense ~is surroundings . It a lso ~tatcs that ~r . Bryant's primary and :1at i ve "!.anguage :s American Sign Language (l\SL) . AdditlO:lal:y, i1: states, becdt.:~e Mr. 3ryunc js [;.lllc:ionally illlte!"ate, re<:lding and v1r icing do nor. provide a:; effective ~ethod of commurn~ac1or. for Mr. Sryam: . Tn h1s C8mpla1nc. , :vtr . Bryant req·..!est.s the :allowing: 

• A qua:1f:ed ASL interpreter to he:p him communicate effecc1vely with prisoo staff , edt:cational and vocational 
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instructors, work program managers and coordir.acors, medical 
staff, r.ealthcare providers, mental health professionals and 
pharmacists, and disciplinary o~E i cers; 

e Non - aural, non-wrirten notificaLion of emergencies cr other 
importar.~ events ana announcements, e .g . a vibrating pager; 

G Batteries for his hearing aids as needed; 
Q Access to telecommunication d~vices approprjate fur de af, 

such as videophone or TTY, equal to the telephone privileges 
of hear1~g inmates; and 

" Safe access to a te :evision enabled wi t!! c ~ cse cap<.. iuni;,g, 
c ommensurate with :he televisi on privi : eges arro~ded to 
other inmates . 

28 C.F.R . Section 39 . 130 provides the genera l prohibitio~s 

against discrimination. It states: "Nc qualified handicapped 
person shall ... be excluded from particlpation in, be den~ed the 
benefits of , or ocherwise be subjecced to discri~ination under 
any program or activity ~onducted by the agency . 11 

28 CPR §39.130(a) 

ln addit i on, it states that the agency , 1n providing any 
aid, benefit or service, may not . .. ( 1 ) Deny a qualified 
handicapped person the opport~nily Lo parLicipate in o r benefit 
from the aid, benefit or service; (~i) Afford a qualified 
handicapped person an opportunity to participate o r benefi t from 
the aid, benefit, or service that is not equal to that afforded 
ot~ers; (iii) Provide a ~ualifiec handicapped person with an aid, 
bene:ic, or service that is not as e:fective in affording equal 
opportunity to obtain the same result , tc gain the same benefit, 
or to reach the same level of achievement as that provided to 
others; (iv) Provide d ifferent or separate aid, becefits or 
services to ~andicapped persons or to any class of handicapped 
persons that is provided t o others unless such accion is 
necessary to provide qualified handicapped persons with aid, 
benefits, or services that are as effective as those prcvided to 
others ; ... (vi) Otherwise limit a quali:ied handicapped person in 
the enjoyment of any right, privilege , advantage , or opportunity 
enjoyed by ot~er r eceiving the aid, benefit , or service." 
28 CFR §39 .130 (b) . 

With regards to com11un i cations , the regulat.i.or:s state , "The 
agency shall take appropr iate steps to e nsure effective 
communication with . .. me~ers of the public .. (1) The agency 
shall furnish appropriate auxiliary aids where necessary to 
afford a handicapped person an equal opportunit y to participate 
in, and enjoy the benefits of, a program or activity conducted by 
tte agency. (i) In determining \vhat type of auxiliary aid is 
necessary , the agency shall give primary consideration to the 
requests of c~e handicapped person . (ii) The agency need not 
provide individually prescribed devices, readers for personal use 
or study, or other devices o! a personal nature. (2) Where the 
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agency cornmun1cates wic~ .. b~;:~eflciarics by tel ep!1Cnt!, 
Lelecommun1cation dev1ces ( o r deaf pe~sons (TD~ 1 s) o t equally effect1vc telccornmunJcat:lon sy~;;tems sholl he u~wd. 11 

28 CF'R §39.160 

M~ . Bryant 1.s cut-rent ly :iocated .JL Federal Correctional Complex (PCC) Tucs o n, a care !evel three ~nst1tutton. All of Lh0 i.nm:ttcs in his housir.g un l.t arc care ::.evel 3 inmates. The 
def1n1r.icr. o f c are lt:vel three iB : "Inm.JtC:s with CARE Level 3 
r.eec:~: arE- rra31.h: o ut.pa-::.: e nts \·JnO require frequ€:nc c:1ni;:al conL<tCts, and/or \oJho rr.ay n ··qu i ~·0 so:-~•e ass::. ::;Lane<:! 'd l t !1 .-'!Cti v 1 ties o f daily l1.ving, but do no :: rc=-fJu:-:-e daily r:ursins sur-ervisio n." Becaust: o f assignment to a can: level three fac ility, he has access t o more progr·amming. 

As ::tn: re;.,u:a::1ons :i!.:·cvc:- st!lte, :n dE:rer7'1:nln~ ·":~.1-::. tYP'"' o f auxJl l ct.::y aic J!J rH:!':' lit-:d 1.:0 prv v 1de M..-: . E1yan t an e'~uc1l 
cpporL U!1i Ly c ·::: partlc.:.pa;:.e in the: prog rams a!"ld a c :..iv.1t 1es available a~ ?CC Tucson , Mr. nryant 's requests w1ll be g 1ven primary consid~rat~ml. Thus, ~ach of the requests lioted in h1~ complaint wil l bo= chscussorl , in o rder. 

1 . A Qualified ASL Interpreter 

f'r:r. !3rya;,t :.s request.:.ng a qualified 1\S:., intcrprcLer :o nelp him communica-ce e f feet :1vel y W.!. th prison staf [, educau o :1al and vocational instructors, •,.;ork prograrn managc..:rs and coordinators. medical staff, healthcare prcvlders, mental health p~ofessionals and pha rn:.:lcis:s, ar:d dl.sC:i)l ir.ary of~ .!.Cers. ':'r.e !'EgL!l:lr.: io:1s 
de~,;,ne a qua:1.f1ed s1gn :~ngu~ge interpr~t~r as one wno 1s --~ble 
~c :l n~e!'pret ~ffectively, acc~rately, and 1mpartially both 
rec~ptive!y and cxpr~ssive!y, us1.ng any necessary spec1al i zed 
vocabu~ary." 28 C.F.R. § 35 . 1 04 . 

The Rehabllitation Act :-equi~es ::hat ot b.erwise qt.<\li:i<::r! ind1v1dua l s receive "mean1ngful acce:;;s 11 to prograns Dnd activlCles. Se(;• Rangolo:: v._ Ro<.lcers, 1'70 F.3d 850 (8'" Cir'. 
:959} . Physical atte~dance 1s 1ns~ff1c1ent to meet che requtrement o: '"rr.e.:1ningful accc::ss." Thus, whenever Mr . O~ya:1r: attends an educatio na l p~ogra r.1, meets with a hea 1 thcarc prov 1der o r partic1pates in a disciplinary proceeding, he must be pro v1ded a qua ll f i...:d JI.SL ~~terpreter. !f FCC Tucson 1s go1ng c.o rely en sta([ o r i nmates to meet this re~ui re~ent, they must ens~~e the indi.vHlL:als rece1 vc c~:e p1u1•e r traini:1g Lo mee~ the r e yu=.at o :ry defl nit io:1. 

2. No t i ficatio n of Emergencies 

Mr. 3ryan t is requesting no n-a:.Jral, :10 :1 - wr ::. t•en !10':.::.fic-?.L.!on of err.ergencies or other :.mpo.rtant events ar.d anr.oun~em<:!nts, e. :3 . a v1bratt :19 pager. CurrcnL:y, Mr. 3ryanL JS ass1yne d ~n !~nat~ 
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companion, h~s cellmate, who 1s instr~cted to notify hi~ of 
emergencies a!1d other special mov<'>ments . Mr. !3::.-yan::'s cell l.S on 
Lhe !owest t1cr ~nd h~s bunk l.S on the lowe::.- bunk . Hls cell is 
across from a correctional of f icer's off1ce. He is :ocated in 
the same housing un1t as other specia~ care needs in~ates. A 
v1brati ng pager is not reliab!e due to the construction of the 
pri~on with 1ts steel doors and rebars. 

l"hen dealing v:-:.t~l accomnodil: ions in the emp::.oymt:nt ccr~text, 
::.he .... -ob Accommo(i<lLlon Net.\oJOlK, <~n f'!"gan_zullon refere::1c-ec.i by the 
Equal Employment Cpportunity Comm1ssJ.~n. discusses tr.c ''buddy 
system" which is comparable Lo Jl.1r. 8::.-yant'!:> siLuat!.on . They 
state that thl? "buddy system should not be relied on as the only 
means of alerti~g on : nd1vidual with a hearing impairment to 
er:1ergency sicuaL tons. 11 They further explain tha:: ;:he use o~ :.he 
''buddy syste~~~ can be approprtate bu:: only whe~ used in 
con) t.nct ion w ich another mec.:-tod. http : //ask]a_!l· oro/soar/ 
hear~nq/deaf.html. 

Based on the constraints of che correctional environment , it 
is determined that the use of an inmate companion coupled with 
Lhe use of some !JOrL oE ·,,isuul alarm would be sufficient to mee:: 
Lhe regt.:latory requ1rements. Thus, FCC: Tucson must ensure that 
c!lere 1s :;ome socL o: visual alarn 1r.stallcd ::o aler:: tvtr. Bryan:: 
of emergencies . 

3. Hearing Aid 

Current:y, ~r. Erya~t does ~ot wear a heari~g aid. Upcn 
complet~on ot <1n ex.:~nnr.a:ion by ur. aud1oJ osisL, 1 f it .:.s 
dec.ermtned that he reqt.:ires heari~g aids, then batLeries nus:: be 
provided. Mr. Bryur.t musL be provided a qual~!1cd tnLe~prP::er 
when meettng with medical sta~f. 

4. Telecommunication Device 

Mr. Bryant 1s requesting access Lo Le " eco~nunlcat~on devices 
appropriate for dea:, such as videophone cr T~Y. eq~al to the 
telephone pri~il egcs of :-tearing inmates. Mr . Bryant cur::.-ently 
has access to a 'l"fY phone system through unir. sta :f. At p::.-esent, 
Mr. Bryant must reques t a time to access the system t~rough the 
unit staf( . The TTY phone must be accessed through an 800 
number. Because of security concerns , the phone must be 
maintained and accessed ::hrough a staff of(icc . 

In ~~~~ock v. ~immons, 2000 WL 207162 (D.Kan 200 0), che 
court held chat the prison of=1cials did not discriminate against 
a deaf inMate in v1olation ot the Rehab1litat1on Act by 
permitting the deaf inma~e only l~miced telephone access in 
comparison tc the non deaf ir.moLes . The court found chat the 
deaf inma::e, whc was req·.1ired to use a special te:ecommun:.cations 
device for dectf 1n a separat e of:ice, had mean1ngful access to a 
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Lelephon~ . (See also Douglas v . Y1:!S~a.n, 567 F . Su[:p. 2d fJTI 
(E . D. La. 2008}, Eind1ng no discrlrninaL.ion when p r ison provided 
twice dnL: .. y u3e of TTY device outside o: deaf i:-ura te' s housing tler . ) 1~erefore , Mr. Brynnt ' s current Drrangcments with regards to TTY usage mee t: the legal requirements . 

5. Television Viewing 

t-1 r . Brya:1c requesLs S<'lfe acce~s to a tel evi sion enab ~ t.·d vlich close captioning, corr.mensurate 1r11t:h the televis:.on p::ivi::.t:ges 
afforded to o:her inrna ces. I t 18 hereby o rdered c~a :.. ~t .:.cast one television i n M~. Bryant's hous1ng unit include close 
c;apliorUllt2 Vlh~!l r>1r . Br ya:ll _s 1r/dldl.lns.J Lclevis~on . 

~EEeal Rights 

9oth t:h•:> compla1na:1.t (Mr . Bryar:t) ond the respondent: 
(Bureau of ?r1sons) ma y appeal Lhcse !~nd1ngs to t:he Ccmp~a~nt: AdJudic<lt:lon Office~ , DeparLment o f Justice , Civil R:.ghts 
~iv.ision, 950 Pennsylvania Avenue, ~.W., Washingt:o:., DC 20S30 (phone nt.:rrber: 202 -5 111- 0345 ) , \<J:!.t:h o ::::- ;..•ict:o~t a req\.!est for a hearing . T\ppeals musl be: l~led . ..,1Uurr 30 day!J of rt!c:elpl uf tr:.ts letter pursuant to 28 CFR §39.170{i) . 

c:c: Richard Toscano 
Dln~ctor 

Sincerely, 

Mina Raskin 
EEO OEfi cer 

Equal Ern:;>loymenL Op;>orcunity Staff 
J ustice Management Division 
Department of Just i~e 
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U01JTJ::() STATLS DEPAR IM ENT Of JUSTICE 

I·:XECUTIV.-: OFFIC'F FOR IMMIGR/\ TION REVIEW 
O~FICE OF TilE CJ liEF ADM INISTRATIVE II EA RJ NG OfFICER 

June~O.~O J 3 

D/\ V lD BRYANT. 
Complainant , 

) 
) 
) 
) V. Case No . 06704-0 I 6 
) 

FEDERAL 13UREAU OF PRISONS. ) 
H espomknt ) ______________________________ ) 

RFCOMMFNOED DECISION WITH FfNDlNGS Or: FACT. CO~CI.USIONS 
0~ L1\ \V, AND REMEDIES 

1\ ppt:aranccs: 

For the complainant: 

MatthewS. ritzwatcr 
Andrew E. Ge lfand 
Adam T. Kirgis 

For the n::spondcnt : 

Thacsa T. Talplacido 
Eliczcr Ben-Shmuel 

I. PROCEDURA L I IISTORY 

Adam M. Shapiro 
Deborah M. Gultkn 
Rory Price Culver 

This case arises under section 504 of tht: Rehabil itation Act or 1973 as amendt:d, 29 U.S.C'. § 
794, which provides in pertinen t part that, 

No otherwise qualified individual with a disability in the United States ... shall, 
solely by reason of her or his disability, be excludt:d from the participation in, be 
denied the benefits of, or be subjected to discriminat ion under any program or 
activity receiving Federal financial assistance or undt:r any program or activity 
conducted by any Executive agency or by thr.: United States Postal Service. 
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29 C.f.R. § 794(u). R<!gulutions promulgated by the Department of Justice 1 in implementing 
this section arc set forth at 28 C.F.R. part19, Enforcement ofNondiscrimination on the Busis of 
llandicap in Programs or Activi ties Conducted by the Dcpartm~.:nt of Justice, and arc applicable 
to programs and activities of the various subunits of' the Department of JustiL:c, including, inter 
alia. the Federal Bur~.:au of Pnsons (UOP). 

David l!ryant, an individual in the custody of the BOP and currently an inmate <It the United 
Swtes Pcuite!nliary (USP) Tucson ,~ initiatt:d this muttc.:r by filing a complaint that was found to b<.: 
be complete pursuant to § 39. 170( d) as of :Vlny 2, 20 I I. Richard I oscano, the Director of' lhe 
I: EO swll at the Justice \lanagcment Div1s1on. delegated the processing of 13ryant's complaint to 
Mina Raskin, an EEO officer for the HOP. BeL:ausc inform~! resolution pursuant to* 19.170(g) 
was not achieved, Mina Raskm conductetl an investigation and issued a Letter of Fintlings on 
November 2, 20 II pursuant to § 19.170(h) 

Tht: r .t:tter of Findings addressed each of the five issues rai~ed by David 13ryant ' s complaint : I) 
qualified ASL interpreters. 2) notification ol'emergencies. 3) hearing aids, 4) telecommunication 
devi<.:es. aml 5) telev ision viewing. Tht: kner directed fi rst that a qualif1ed ASL interprett:r must 
be provided for David 1:3ryant whenever he attends an educational program, meets with a health 
<.:an;: provider. or participati!S in a disciplinary procet:ding and that if USP Tucson rdies on staff 
or inmates for this pmpose, it must ensure that they receive the proper training to met.:t the 
regulatory defmition. 

Second, the letter found that David Bry<ml 's request for nonaural , 110I1WTillen notification of 
emergencies anJ other important events und unnolliiL:ements L:ould be met by the usc of an irunate 
companion coupled with some sort of visual alann. and that a vibrating pager would not be 
rt:liablc . l'hird, th~.: letter directed that if <U1 audiology e.xam showed that Duvid 13ryant required 
hearing aids, batteries must he provided to him ao; neeclt:d . The letter also found with respect to 
telecommunieatious that David Bryant's access to the teletypewriter (lTY) phone system was 
suffi<.:ient to meet legal requirements for me:lningful aL:Ct:SS, and finally, it directt:d that at least 
one television set in David Bryant's housing unit had to include closed captioning. 

1 The authority to implement ~cction 504 was initially vested in the Department of 1-kalth, 
Education and Welfare, and subsequently in the Department of!Iealth and lluman Services. On 
November 2, 1980, President Carter issut:J Executive Order No. 12,250, 3 C. f .R. 298 ( 1980), 
vesting authori ty in the Attorney General for the coordination and implementation of§ 504 in 
federally assisted programs and executive agencies. 

2 USP fucson, a high-security penitentiary, is one of three facil ities at the Federal Corrections 
Complex (FCC) located in Tucson, Arizona. The other components are a satell ite camp and a 
medium security federa l correctional institution. David Bryant is serving a life sentence. 
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David Bryant noticed a titncly appeal li·om the Letter of Findings un December 2, 20 II pursuant 
to § 39.170(i) and requested a hearing. The BOP did not appt:althe Lt::tter of Findings and 
affi rmatively stated that it agreed with and adopted the finllings rnade. I hrc.:c specific areas wen: addressed in David l3ryant 's appeal: interpreter services, notification of emergencies, and 
tch::communications. First, while David Bryant agn:ed with the conclusion that qualified /\SL 
interpreters must be provided. he appealed the conclusion that BOP staff or other inmates could 
meet the regulatory ddinition of a qualifietl /\SL intcrpn.:ter, and also sought clarification that the finding must also apply to therapeutic sessions, vocational programs, or other programs and 
services offered by the BOP. Seconll, the appeal challenged thc sufficiency ufthc steps taken with respect to nonaural and/or nonwritten notification of emergencies and events; whilt: [)avid 
Bryant agreed that the use of visual alarms and/or inmate companions arc appropriate s teps, he 
deemed them insunicient and n:quested fact finding on the technical feasibility of a vibrating 
pager or other tlevice to communicate emergencies. Finally, David Hryant appcalcll the 
conclusions respecting telecommunications. He agreed that TTY access must bt: provided, but 
said it is insuflicit:nt, and that access to a videophone is mandated. ln the alternative, he 
requested additional J~1ctfinding on the tech nological feasibility of a videophone. David Bryant 
did not appeal the findings regarding hearing aid batteries or closed caption television, and 
acknowledged that US P l"ucson was in compliance with the Letter of Finllings respecting those 
matters. 

[)avid Rryant contends, ho\vever, that USP Tucson is not in compliance with even the limited 
remedies ordered in the Lencr of Findings because qualified intt:rpreters arc not being provided 
to him . l"he parties disagrct:d as well rt::garding the scope und implementation of the mandated 
remedies: David Oryant contends that every l30P institution should be required to implement the fiudings; the 130P's position is that the.; ktter's S<.;Ope is limited tu the facility at USP Tucson. 
David Rryam argues that the findings were effective immediately on November 2. 2011; the OOP contends that while its efforts to provide appropriate accommodations at USP Tucson an; 
ongoing, the Finclings are not currently in effect because the matter is still on appeal. 

All conditions precedent to the institution of this proceeding have been satisfied. In accordance 
with § 39. I 70(k)(3), a hearing was convened at USP Tucson commencing on July 31, 2012 and 
concluding on August 3, 2012. Witnesses testifying for the complainant included Dennis 
Cokely, Richard Ray, David Bryant, and Carl Counright. The government's witnesses w~::re 
Scon Pennington. Aracclli Corona, Damon McLoughlin. S teven Hellman, Eileen Baker, Juck 
Fox, and Lionel Craig Apker. Admitted into evidence were Complainant's Exhibits t\-F, 11-K, 
Q-U, 7., /\A-8BI3, and Ill and Respondent's Exhibits 1-10. 

On November 20, 20 12, some tllret: months after the hearing, tht: 80P submitted what was styled as a Final Exhibit List together with its new proposed exhibits II. 12, <md 13. These exhibits 
were not mentioned or offered at the hearing, they were not authorized to be tiled, and they deal 
exclusively with matters thai occurred after the hearing. They are not authenticated or sworn to. and the authors and recipients identified in them art: not av<~ilable for cross examination. The 
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tenckred exhibits 11 , I 2, and I 1 arc not admitted into evidence in this maller and any n:lhcnccs 
made to them in the rt.:spondent's proposed findings and conclusions art.: disregarded. This 
recommended decision is based exclusi vdy on the record made at the hearing. 

Many of the operative facts undcrlying this case an.: tmcontrovcrtl~d. In the cours~.: of the 
prchearing procedures the parties entered into thiny-fi ve tactual s ti pulations that address David 
Bryant 's abilities and limitations, the history of his designations at various BOP facilities, and 
some of the effi)rts USP Tucson made to accommociCite his disabi lity alier his arrival then;: on 
July 14, 20 1 I . Those stipulations were deemed acccptcd as binding on the parties without the 
necessity of ll•nher proof. and nrc udopted as the first thiny-livc findings of fact infra; the 
additional fi ndings an: made based on the testimony of the witnesses and the exhibits admitted at 
the hearing. 

I I. SUMMARY OF HEAJ{I~G 

The evidence shows that David Bryant '~ language is American S ign Language (ASL), a visual 
language not related to spoken ur signed English. It is undisputed that David Bryant is unable tu 
hear or understand spoken words. with o r without heari ng aids, and that the extent of his maste ry 
o f wrillcn English has thu~ far remained at the lt:vcf of the very early primary g rades. J h: is 
nevertheless able to manage the ordinary activities of everyday living at USP Tucson such as 
ordering items in th e commissary and following the basic schedule for mealtimes or other 
activities, so long as the interactions an.: sufficien tl y simple and can be understood through 
gesturing or wrtting basic English words on a whi teboard. Lipreading, fingcrspeffing, and 
signed Engl ish' arc fo r the most part tools of limited uti! ity for Da vid Bryant becau~c their 
e ffecti veness depends upon the user's COillpetence in the English language. 

David Bryant is also able to some degrct: to uti lize Trul .i ncs, a computer system cksigncd fo r 
inmates that permits them to access their commissary accounts, to receive menus and o ther 
in te rnal notices, and to send and receive email to and from approved contacts. David Bryant is 
able to contact his attorneys by email us ing Trul.incs but because his famil y has no computer or 
internet access he is unable to usc the TruLincs system to communicate with them. 

A. Jntcrpretcr Services 

During the period betw~.:en the issuance of the Letter of f' indings and the hearing, David Bl)·ant 
had no disciplinary proceedings or issues. but he did have numerous medical encounters and also 
attended educational programs. It was undisputed that on numerous occasions when Bryant had 
medical encounters or enrolled in educmional programs, a qualified ASL inte rpre ter was not 
provided for him. There were in fact only three occasions between the Letter of Findings and the 

3 Signed English is a form of English in which each spoken word is accorded a corresponding 
manual sign, and the signs are used to convey the words. 
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the date of the hearing when qualified interpreters were provided. These occurred first on July 
21 , 20 II when David Bryant went through the Admissions and Orientation process (A&O) upon 
his arrival at USP Tu<.:son; second, in Dcccmbcr of2011 for the st:cond of two appointments with 
an audiologist: and third, during the summer of 2012 for a suicide prevention program. ·n ,ere 
were ttl least twt:nty occasions when David Bryant had mcdic<~l appointments or encounters at 
whi<.:h no qualilieu ASL interprt:ter was provitkd. 

No J\SL interpn:ter was provitkd for any of the educational programs David Bryant attended, 
although USP Tucson m:knowlcdged the need to increase his reading comprehension level. The 
prison's lndividunl Pl;ul of Accommodations for David 11ryant reOects that testing indicated his 
reading skill s were at the high first grad e;: lt:vel and that the spe~.:itic goal set out in the plan is to 
increase his reading comprehension. The areas of need set out in the Plan induded 
comprehension, context cl ues, details/facts, main idea, drawing conclusions, inference/predicting 
o utcome, and summarizing. 

ro the extent then:: was confl ict in the expert tcsttmony regarding the necessity of ASL 
inteq1retcrs for educational progrnms, I fo und the testimony of Professor Cokely more rersuasive 
as well as more consistent \Vith David 13rymlt's own experience and therefore credit that. because 
of his reduced reading and wri ting skills, David Aryan! would require an ASL inte rpreter for 
most educational programs if the program is to succeed. The exception to this general rule would 
be for computer-t.lirectcd coursc:s that do not requin: interaction with others. Although Ei leen 
Baker, one of IJSP Tucson's expert witnesses, disagreed in some respects with Professor 
Cokcly's assessment, she too emphasized the necessity of improving n:ading and \-Vriting skills as 
part of an educational program for the deaf. USP Tucson itself has a direct interest in increasing 
David Bryant's abi lity to understand written Engl i ~h because as he becomes bcner able to 
communicate in writing, his need for ASL interpreter services is likely to diminish. 

Al though inmall:s or stuff assisted at some of David Bryant's med ical appointm<.:nts, USP Tucson 
acknowledged that those individuals were not qualified interpreters, and they are not. As 
explained in the Letter of Findings. a qualified interpreter pursuant to 28 C.f.R. § 35. 104 is one 
who is "able to interpret cffectivdy, accurately, and impartially both receptively and 
expressively, using any necessary specialized vocabulary." Given their inherent conflicts of 
interest, neither staff nor inmates can bt: characterized as impartial, even with training, and 
confidentiality concerns will always be an issue as well. Cf Bonner v. Lewis, S57 r.2d 559. 563 
(9th Cir. 1988) (plaintiff asserted that inmate interpreter leaked nature of his crime to general 
prison popula tion thereby endangering plaintiffs safety). There are certain contexts in which the 
use of inmates and staff as interpreters simply pose unacceptable risks, for example, at 
discipl inary pro~:eedi ng!>, at medical appointments, or in other high stakes s ituations. Cf 28 
C.F. R. § 115. 16(c) (prohibiting, except in limited circumstanccs, the usc of inmate interprt:tcrs in 
programs designed to prevent sexual abuse and sexual harassment). 
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Federal anti-discrimination regulations do not require that an ASL interpreter b~.: formally 
cer1ificd by tht:: Nntional Registry of lntt:rprelers for the Dear(RJ D) in ordl.!r to be deemed 
qualitied. See Duffy v. Rive/and, 98 F.3d 447,455-46 (9th Cir. 1996) (declining to find that 
regulations enacted pursuant to the Americans with Disabilities Act require RID certification). 
RID certification is nevertheless probably the easiest way to ensure lhat an interpreter is 
qualified. The standard set out rnthc Court Interpreters Act of 1978,28 U.S.C. §§ 1827-1828 
(200G) providt:s in pertinent part that the presiding offict:r in judicial proceedings instituted by 
the Uni ted States "shall utili.t:e thc services oftht: most available eertilkd interpreH.:r. or when no 
certified interpreter is rea.:;onably available . .. the services of an otherwise qualified interpreter." 
This is the standard to be used in selecti ng interpre ters. For purposes of determining whether an 
interprt:ter is "othen.vise qualirrcd,'" the qualifications must be evaluated using an objective 
standard. 

Jack r:ox, Chicf of Security to the Office of Security rt:chnology for the BOP, and Craig Apker, 
the Warden for FCC 1 ucson, testified that a DSL line was being installed in three locutions at 
USP Tucson. in the associate warden's conference room, in the medical unit and in the 
cducational unit, and that US!> Tucson would unde11akc the process of contracting for video 
remote interpreter (VRI) sen.·iccs to enable it to provide ASL interpreters for David Bryant in 
order to comply with the Letter of Findings. 

13. Noti lication of Emergencies 

The Lerter of f-indings noted that a cell mate and inmate companion had been assigned to D;lVid 
Bryant and that one of the companion's responsibilities was to notify David Bry:mt of 
emergencies and other special movements. The letter found this to be insufficient and directed 
that assignment of an inmate companion must be supplcmcntcd with "some sort of visual alarm" 
to alert Duvid Bryunt to emergencies. USP Tucson therea t!cr added rwo additional types of 
visual emergency notification signals to the already existing visual fire alarm. A blue rotating 
light was installed around Janunry 19, 2012 outside David Bryant's cell ill the housing unit, and 
the so-called amber light (also referred to as the ydlow or o range light) was installed on each 
side of the tower in the recreation yard on or about June 15, 2012. Testimony by officials was 
that the blue light signals a lockdown, calling for inmate::s to retum to their cel ls, and that the 
amber light means that inmates out in the yard need to gel down on the ground- a standard 
occurrence in high security institutions. There was no concrete evidence, however, that either of 
these lights had actually ever been used or that David Bryant was ever specifically educated as to 
what each meant and what he wus to do in response. 

While Scott Pennington, unit manager, testified that he believed a staff member would have 
instructed David Rryant what to do if the blue light came on, David Bryant's testimony was that 
no one ever told him what to do when the blue light flashes. David Bryant's understanding of 
what he is supposed to do, moreover, appears to be the exact opposite of what was intended for 
the blue light: he testified that "If it ever does !lash, then I know that l have to go out.'" He said, 
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said, '·I assume that when it fl ashes. I lcavt!." lie also said, howevl.!r, that he woultl be 
wondering where he was supposed to go. Whi le efforts may have.: been made to convey 
information to David Bryant about the menning of the lights, the questionable effectiveness of 
such efforts appears to be part of a generali:t.cd pattern of misunderstandings and 
miscommunications. ·1 here was testimony by others that Davitl Bryant knew what to do in 
response to c.:aeh of the emergency signals, but this appears to be an unwarrantt!d assumption. 
l'\otwithstanding assurances by prison officials that 13ry<mt understands what is conveyed to him 
by lipreading, gesturing, reatl ing, and writing, moreover. it is tliffiwlt to credit that a person 
whose mastery of written English has not rcacht:dthc second grade level is capable ofmueh 
effccti ve communication by those means. Despite the testimony of prison officials that David 
Bryant knows what to do in response to each of the emergency signals,· I cannot conclude that he 
dot!s. 

Then; were, moreove::r, some troubling inconsistencies in the testimony with respect to the new 
signals. Jack Fox tcstiticd that the blue light signals an ins titutionallockdown, and Carl 
Courtright said that fur a lockdov\-TI within the unit itsdf, the only alarm would be a verbal one 
from the statT. Courtright described a specific incident a few days before the hearing when staff 
had to locute an inmate:: and a verbal lockdown was callc.:d without turning on the blue light. He 
said that although the other inmates were running around preparing for the lockdovm, David 
Bryant was j ust st<mding there watching the clost:d captions on the television until Courtright 
went to get him. 'Nl1en Wnrden 1\pkcr was questioned about this incident he:: said that he was 
unaware or that particular lockdown, but gcnt:rally speaking the blue light should have been 
turned on. The recortlthus lacks clarity as to whether the blue light is turned on only for an 
institutional lockdown or whether it is supposed to be turned on for a unit lockdown as well. 

While I concur with the Letter of Findings that the use of an inm<~te companion coupled with 
visual alarms may under appropriate ci rcumstances be enough to satisty the requirements of the 
Rehabilitation Act, these requirements arc not satisfied by the;: provision of warning lights the 
meaning of which is not made crystal clear to nonhearing individuals. Warning lights also fai I to 
meet regulatory requirements if they arc not actually activated when appropriate. The risk of 
consequences fo r fai lure to follow directions in a high security setting is serious; Warden Apker 
said that a wrong response cou ld have consequt:nces to David Bryant's physical safety or that of 
others, including tht: ability of staff to resolve an emergency situation. 

David Bryant requested a vibrating pager for notification of emergencies, and pointed out that 
regulations provide that in dctem1ining what type of auxiliary aid is necessary, the agency shall 
give primary consideration to the requests or the handicapped individual. 28 C.F.R. § 
39.160(a)(l )(i). The same regulations also note, however, that an agency "need not provide 
individually prescribed devices, readers for personal usc or study, or other devices of a personal 
nature." 28 C. F.R. § 39.160(a)( l )(ii). Scott Pennington testified that inmates arc not permitted 
to have individually owned cell phones, laptops, personal DVD players, or other ckclronic.; 
devices. One.: of Bryant' s own witnesses, Richard Ray, testified that a vibrating pager is not 
appropriate within a high sec urity correctional institution. 
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The Lettc.:r or Findings said that a vibrating pager would not be reliable due to the construction or 
the prison with its stt:cl doors and n:bars. The evidence with respect to this point was equivocal 
und no findings are based on it. 13ut even giving primary consideration to his request for a 
vibrating pager, the not> is not obligated under the Rehabilitation Act to provide David Aryant 
with this or other personal devices. It is required, however, to ensure that adequate notice is 
provided to him or emergencies and such notice includes the necessity or being provided wi th 
specific instruc tions as to what is expected o l· him. 

Detailed information about the nature of the emergency, however, is not immc.:diately provided to 
other inmates and need not be provided to David 13ryant ei ther. although cxplanutions may be 
provided after the fact. Oeneral nonemergency t:lc·~tronic announcements at lJSP Tucson are 
made to inmaws via I ruLincs, but becuuse inmatc.:s do not have access to ·1 ruLincs during 
emergencies. this sy•acm is not a vehicle through \vhich emergency notifications can be made. 
Additional information may be provided about an emergency in this manner, however. once the 
emergency i<> over. 

Fi re alarms in the Tucson lilei lity consist of a loud noise :md flashing white strohe lights that 
unambiguously have only one meaning: evacuate the area. There were no issues raised wi th 
respect to the lire alarm ami David Bryant knows what to do in response to it 

c. relecorrunumcattons 

13ecause David Bryant is deaf and cannot speak, he is unabk to use the regular inmate telephone 
system. USP Tucsun pruvides ITY services as an alternative. A TTY consists of a display, a 
keyboard like that on a typC\>.'ritcr, and a receiver for a telephone handset. 'rfYs al low a deaf 
person to communicate by sending a lypcwrittcn message either to another TTY user din.:dly. or 
to a non-TTY user ind irectly by using a TelecommuniciJ tion Relay Service erRS), in which Ca<;e 

the relay service operator rc.:cc.:ives the rypewri ttcn message, then reads it aloud over the phone to 
the hearing recipicnt. The relay opcrator then transcribes the recipient's verbal response and 
types it to the nonhcaring pc.:rson via 1TY. 

David Bryant said he uses the relay service to communicate with his family because they do not 
have a computer or a ITY device. But David Bryant complains that he is not bt:ing provided 
equal access to telecommunication because his TTY access is limited by staff availability; the 
ITY service is never available to him in the everting or on weekends as telephone service is to 
hearing inmates. Hearing inmates have access to te lephone services .seven days a week. David 
Bryant testifi ed tirat the.: reason he cannot usc the TrY on the weekend is that the counselor is not 
there. David Bryant's family members are not at home during the week, however, because they 
arc at work. David Bryant also contends that rrv is not in any event an effective means of 
communication for him and requests a videophone. 1\. videophone is a camera that uses special 
video compression rates and is connected by the internet to a videophone at the other end to 
permit communication between two people by signing. 
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Based on expert witness testimony, TTY ic; rupidly becoming obc;olete in the civi lian workl. 
While primary consideration must be given to David 11ryant's expressed request tor a 
videophone, that technology is inconsistent with the testimony David Bryant gave at the hearing 
that hodoes not communi cate with fam ily members in ASL and that even before his 
incarceration his family often Jidn'tumlt:rstaml him \-\hen he used ASL. lie suid he had to write 
in order to communicate with them, and that his sister understood his writing better and often had 
to help the others bccl:IUSc hi s English is quite limitcd . II' his litmily mcrnbers do not undcrstnnd 
J\SL, it docs not appcar that a videophom: would facilitate communication with them. 

Video Rclay Service, on the other hand , would appear to be a superior method in all respects for 
David Uryant to com muni cntt: with his family. VRS is a fo rm o r I dccommunication Relay 
Service CfRS) that enables 1\Sl. users to communicute with voice telephone users through video 
rather than typed tt.::<l. 1 The video relay operator Sl·es the ASL signs madc by the nonhearing 
pason by computt:r or vidt:ophon~. tht:n translates the,; message to English and speaks it on the 
phone to the non-1\SL user. l'hc spoken response can then be translated hack to the nonhcuring 
person in 1\SL. Un like the tTY system. no typ ing or text is involvt.:d. V KS uses the same 
technology as is used lor video remote interpretation, a capacity that by now should be up and 
mnning at US P Tucson. VRS has a number of addiuonal advantages because it facilitatec; 
conununication bt:tween a ust.:r of ASL and a nonuser in a much more effi cien t way than 'ITY. 
S~curity conct::rns arc satisfi ed because the only number that m:l.!ds to be called is the number for 
the VRS servict:, and tht: prison has the abili ty to restrict the telephone numbers that may be 
contacted by the service just as it does with the cunent 1-ry relay system. 

Section 19.160(a)(2) requires that telecommunication devices for deaf persons must be provided, 
but docs not mandate that the auxiliary aids be the most technologically advanced or that 
state-of-the-art technology be obtained. ITY access has, moreover, gent::rally bt:cn found to 
satisfy the miJ1imum requirements of the Rt:hnbilitation Act, see. e.J.: .. Dou~:los \1. Gusman, 567 F. 
Supp. 2d 877, 887 (E. D. La. 2008); Spurlock v. Simmons, 88 F. Supp. 2d 1189, 1196 (D. Kan. 
2000); t.:f Chisolm v. AkManimon, 275 F.3d 315, 329 (3d Cir. 200 I), so long as meaningful 
access is provided. No cases have been cited to me in which VRS has been mandated in a 
prison setting. 

I therefore must concur with the Letter of Findings that TTY access can be sufficient to comply 
with legal requirements, but this is the case only under certain conditions. Regulations require 
that appropriate auxiliary aids must be furnished to afford a handic<tpped person an e4ual 
opportunity to participate in and enjoy the benefi ts of programs and activities. 2R C.I-'.R. § 
39.106. This docs not necessarily mean that access to telecommunications services for a 
qualified handicapped individual must be precisely equal to that available to others, but it docs 

~ VRS providers are compensated through the Interstate T RS fu nd overseen by FCC. See 
Consumer Guide: Video Relay Services, Federal Communications Commission (Jru1. 13, 2012), 
http://transi t ion,fcc,gov/cgh/consumerfactsl videorclay. pel f. 
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mean that access must be meaningful. Set' Douglas v Gusman. 567 f . Supp. 2d at 887 (access to 
to TrY fifteen or twenty times between May and September, then ont: call in the evening seven 
days a week for about six wecks was meaningfu l access). Given the totality of the 
c ircumstances, David Bryant 's act:ess to tclccommuniccllions servit:t!s is not meaningful or 
comparable to that of othcr inmiltcs when ht.! is continually deprived of uccess in the evenings and 
on weekends. 

Ill. FIN DIN( iS OF FACT 1\ND CONCLUSIONS OF LA \V 

A. Findings of Fact 

I. The complainant in this action is David f3ryant , Register Number 06704-0 16. Mr. Hryant is a 
deaf man. 47 years of age, and currently incarcerated at United States Penitentiary ("USJ>") 
Tucson, in fucson, Arizona. 

2. !'he respontknt in this action is the Federa l Bureau of Prisons ("BOP"). The HOP is an 
organizational unit of the !)cpnrtmc:m of Justice. The l30Jl is the federal agency responsible for 
the supervision and custody of approximately 2 17. 152 inmates, including Mr. Bryrult. The BOP 
is headquartered in Wa:shington, D.C. 

1. Mr Oryant is current ly servinf! a li fe sen tence. Mr. 11ryant was placed in BOP custody on 
November 3, 2003 and transfern.:d lO USP Tucson, when.: he is currently incarcerated, on July 14, 
20 I I. Before heing transferred to US P l'ucson, Mr. Bryan t was housed successively at the 
following institutions: US P ll azleton, USP Coleman. US P Victorville, and USP Canaan. 

4. Mr. Bryant is hearing impaired and only able to hear very loud noises with the assistance of a 
hcnring aid ; he cnnnot hear and understand human speech with or without a hearing uid . Mr. 
Oryant's hearing impairment dates to early childhood . 

5. Mr. Oryant uses American Sign Language ("ASL"), spoken and writtt.!n English and lip 
reading in an allempt to communicate wi th staff and other inmates in BOP. 

6. Mr. Bryant infonned Respondents of, and requested various accommodations in connection 
with, his deafness by using the BOP's administrati ve remedy process. 

7. Specifically, Mr. Bryant requested through the BOP administrative remedy process, among 
other things: (a) a qualified AS L interpreter to help him communicate with various prison staff~ 
including heulthcare providers and educational and vocational instructors; (b) non-aural, non­
wrinen notificution of emergencies and other prison aJarms and important announcements, e.g., 
via vibrat ing pager; (c) acct!SS to a telecommunication device appropriate for the deaf, such as a 
teletypewriter (" I' I'Y") or videophone; (d) safe access to a television enabled with closed­
captioning and (c) working hearing aids and hearing aid balteries on an as-needed basis. 
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~. On January 7. 20 I J. Mr. Hryunt fi led a complaint in the United States District Court to r the 
Central District of California. naming as defendants the BOP and various BOP employees in 
their oflicial capacittc'> (the ''FedcraJ Complaint"). The Federal Complaint asserted claims for 
re lief under the U.S. Constituti on and the Federal Rehabilitation Act (" Rehabilitation Act"), 29 
U.S.C. § 794 et seer and 5 U.S.C. § 703. 

9. On Jul y II. 20 1 J, Mr. Bryant's Reha bilitation Act claim was dismissed without prej udice by 
JuJgc Christina A. Snyder on the ground that in order to comply with the Prisoner Li tigation 
Reform Act. 42 U.S.C. § 1997e, Mr. Aryant must first exhaust not only the AOP's Administrative 
Remedy Program, 2H CY.R. § 5~2. 1 0 et setJ., but also the administrative process laid out in the 
Enforcement of Nond iscrim ination on the Basis of llandicap in Programs or Activities 
Conducted by the Department of Justice Compliance Procedures, 2H C.F.R. § 39,170. Judge 
Snyder stayed Mr. Oryant's remaining claims pending the outcome of the administrative process. 

I 0. The BOP's Equal Employment Opportunity ("EEO") Office investigated Mr. Bryant's 
complaint. dctem1ined to be complete as of May 2, 20 II . 

I I. On November 2, 20 II, Ef:O Oftic.:er Mina Raskin issued a Leller of Findings in response to 
Mr. Bryant's May 2. 201 1 administrative complaint. which is the subject ofthc instant nppcal. 

12. Mr. Orynnt c..:nnnot usc the telephone in the same way as a hearing person. anJ requires either 
a Tf'Y or a videophone to conm1unicate. 

13. 'lTYs allow deaf ind ividuals to communicate in English via typewritten means either 
directly with another TTY user or indirectly with a non-'ITY user via a Telecommunications 
Relay Service ("TRS"), in which the relay operator reads aloud the wrillen messages from the 
TTY user and transcribes the non-TTY user's verbal response. 

14 . A videophone is a telephone "vith a camera and screen for visual. real-time communication. 

15. The BOP has had an "IP Video Network" which is utilized for. among other things, 
conducting video conferences in medicine and psychiatry. 

16. Closed captioning is the process of displaying on a television a transcription of the audio 
portion of the broadcast, including spoken and non-spoken aural clements. On televisions 
capnble of displaying closed captioning, the feature can be enabled with the use of a remote 
control or program menu. 

17. Mr. Bryant was designated at USP llazelton in Oruceton Mills, West Virginia from August 
03, 2005 to October 06, 2009. 
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I 8. Bryant was designated <ll USP Coleman 1 in Coleman, Florida from October I 3, 2009 to 
March I 6. 20 I 0. 

19. Uryant was designated at USP Victorville in Adelanto. Culifomia from March 18,20 10 until 
March 3 I, 201 I . 

20. !Jryant was temporarily held at MDC Brooklyn in 8rooklyn, Nl!w York. from April 04.:2011 
to May 04.20 1 I. 

21 . 13ryant \\:lS designated at USP Canaan in Waymart. Pennsylvania. from ~'lay 04. 2011 to July 
07.2011 

22. Uryant ha!> been inc:m.:eratcJ at USP Tucson on July I 4. 20 II . 

23. new has used staff' members and inmates with some knowledge of ASL to communicate 
with Mr. Bryant in the provision of medical care , educational programming. and direction 
regarding the expectations of stuff. 

24. US P Tucson provid<.:t.l Mr. Bryant ASL intt:rpreters during certain portions of the prison's 
inmate orientation programs. 

25. At various times. USP rucson has allowed staff members and inmates to interpret for Mr. 
Bryant. /\either the stall' mcmberc; nor imnatcs arc certified ASL interpreters. 

26. On or around November 07, 2011, Mr. nryant was examined by an audiologist. USP Tucson 
did not provide Mr. 13ryunt with an ASL interpreter. 

27. Mr. Bryant recei vt:d a new hearing ait.l for his left car on Decernbcr JO. 20 II to better enable 
him to hear loud noises that might indicate an emergency situation. As of the date of this 
document, \lfr. Bryunt now receives new hearing aid ballerics by cxchunging tht!m one for one on 
as needed basis. 1\n ASL interpreter was present during the December 20 II hearing aid fitting 
and appointment with thc audiologist. 

n. On or around November 14. 20 II , Mr. 13ryant ant.! Carl Courtright began sharing a cell. 

29. Since being transferred to USP Tucson, Mr. 13ryant attempted to access televisions with 
closed-captioning. 

30. On January 19, 2012, USP Tucson insta ll cJ several new televisions with closed-captioning. 
The closed-captioning on these televisions cannot be disabled by the inmates. 

Exhibit 13, Page 59 

63 



Case 2:11-cv-00254-CAS-DTB   Document 89-2   Filed 12/20/13   Page 11 of 30   Page ID
 #:1073

00/00/2013 12 : 19 : 27 FAX 2132499990 NATIONW IDE LEGAL 

13 

31. At USP Tucson. Mr. Bryant hns access to a television with closed-c•lptioning in English at 
the housing unit , eduention nnd recreation areas. 

32. ROP has taken certain steps to provide noti lication of emergencies to Mr. Bryant. These 
include providing an inmate companion who is also his cei!Jnate, and on or around January 19, 
2012. L'SP rue sun installt:J a !>trobe light in Mr. Bryant's unit for notification or emergencies. 
HOP also installed a hearing impaired sign on his cell door. 

13 \\.-'hilc at l 'SP Tucson, Mr. Bryant also sought access to communication systems. USP 
l'ucson has a 'ITY. 

34. At USP Tucson, Mr. Uryant has access to soda! t1nd legal mail , social and legal visits, and 
inmate ~::mail (TruLincs). 

3 S. While at L1SP Tucson, Mr. Bryant has sought access to educational programs. 

36. A blue flashing light was installed outside D:Jvid Bryant's cell in the housing unit on or 
aboutJanuary 19,2012. 

37. Prison officials testified that the blue light signifies a lockdown, meaning thnt prisoners arc 
to return to their cc:: lis. 

38. Amber flashing lights were installed on each side of the tower in the recreation yard on or 
uboutJune 15.2012. 

39. Prison officials testified that the amber light means that inmates arc to get on the ground. 

40. It does not affirmatively <.!ppear that David Bryant has been providcJ adeyuate instructions as 
to the significance of the new emergency lights and precisely what he is to do in response to 
each. 

41 . On at least twenty occa<>ions during the period between the Letter of Findings and the 
hearing in th1s matter, yualifietl 1\SL interpreters "vere not provided to David Bryant for medical 
appointments or encounters. 

42 . Qtlali1icd ASL interpreters were not provided to David Bryant for any of thr.:: educational 
programs he attended during the period between the Letter of Findings and the hearing in this 
muller. 
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43. Lkcausc of David llryant' s low level of reading and writing ski Its. he requires a qualified 
1\SL interpn:ter fo r most ctlm:utional programs if thl: program is to succeed. ·r he only 
educational programs lor which a qualified 1\SL interpreter is not requ ired arc computer-directed 
courses that do not n:quire interuction with othcrs. Whenever an educationul program involves 
intcractivity whether one-to-one, small group, or lecture- a quali tied 1\SL interpreter is 
re4uircd. 

44. Ouring the summer ol20 12 US I' Tucson began the process of installing a DSL line 1n three 
locations: the associatt: warJe11 's office, thc meJic<~l unit. nnd the educational unit. for the 
purpose of facil itating the provision of video remote interpretation services to David Bryant. 

45. I tearing inmates at USP Tucson have access to telephone services seven days a week. 

46. David Oryant docs not have meaningful access to telephone services on weekends or in the 
evening. 

47. David Bryant's family members arc usually at work on wcckJays. 

48 . Video Relay Sen icc is a form of Telecommunication Rda} Service that enables t\SL users 
to communicate with voice telt:phom: users through video rather than typed text. 

49 VRS usc·s the same technology as is used for video remote interpretation. 

50. 'ITY is rapidly becoming an obsolet e; technol ogy. 

B. ConclusiOns of Law 

I. [)avid 13ry<u11 is a qualified handicapped person within the meaning of21l C.F.R. § 39.103. 

2. The l'ederal Bureau of Prisons, together with its components, is an agency within the meaning 
of28 C.F.R. § 39.103. 

3. /\II conditions precedent to the institution of this proceeding have been satisfied. 

4. A 4ualilied interpreter pursuant to 28 C.F.R. § 35. 104 is one who is "able to interpret 
effectively, a~:curatcly, and impartially both receptively and cxpressivl:ly, using any necessary 
specialized vocnbulary .. , 

5. There an; certain contexts in which the use of inmates and staff a<> interpreters simply pose 
unacceptable risks, for example, at disciplinary proceedings, at medical appointments, or in other 
high stakt:s situat ions. ('j 28 C.f-.R. § I 15.16(c); Bunner v Le'Wis. 857 F.2d 559, 563 (9th Cir. 
1~88). 
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6. Feuc:ral anti-discrimination rcgulations do not require that an 1\SL interpreter be formally 
certified by the National Regi stry oflntcrpreters lo r the Dcnf(RID) in order to be deemed 
qualifictl. See /)u./)j• v Rive/and, 98 F.3d 447,455-46 (9th Cir. 1996). 

7. rhc standard set out in the Court Interpreters 1\ct of 1978.28 U.S.C . §§ 1827-1828 (2006) 
pro\'ides in pertinent part that the presiding officer in judicial prm:eedings instituted by the 
United States .. shnll utilize the services of the most available certified interpreter. or when no 
certified in terpreter is reasonably available ... the services of an otherwise qualified interpreter." 

8. The use of an inmate compan ion coupled with visual alarms may unde r appropriate 
circumstances be sufficient to satisfy the requirements of the Rehabilitation Act. 

9. ITY nccess has general ly been found to satis(y the minimu111 req uirements of28 C.F.R. § 
19.160(a)(2) that telecommunication devices must be provided for deaf persons . See Douglas v 
Ousman, 567 F. Supp. 2d 877, 887 (E. D. I.a. 2008); ~imrlock v ,\'immons. 88 F. Supp. 2d 1189, 
I 196 (D. Kan . 2000). 

I 0. Regulations state that in determining what type of auxiliary aid is necessary, the agency shall 
g ive primary conside ration to the rt!qucsts of the handicapped individual. 28 C.F.R. § 
39.160(a)( I )(i). 

I I . Regulations s tate that an agency "need not provide individually prescribed devices, readers 
for personal usc or study, or other devices of a personal nature." 2H C.F.R. § 39.160(a)( I )(ii). 

12. USP Tucson is not in compliance with the Lettc:r of Findings with respect to the provision of 
1\SL interpreters to David Bryant for medical encounters and educational programs. 

13. USP T ucson is not fully in compliance ·with the Letter of Findings with respect to 
notification of emergencies. 

14. USP Tucson is not fully in compliance with the Letter of Findings with respect to the 
provision of telecommunication services. 

15. US P Tucson is in full compliance with the Letter of Findings with respect to providing 
David Bryant with hearing aid batteries anJ access to clo-;cd caption televis ion viewing. 

16. Applying the Rehabilitation Act in the context of a prison selling must giYe due 
conside ration to the reasonable requirements of effective prison administration. See Cotes v. 
Rowland. 39 f.3d 1439, 1446-47 (9th Cir. 1994). 
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IV. RECOMMENDF.D REMEDI ES 

1\. Qualified Interpreters 

HOP is required to comply with the Let ter o f Findings, in all rcspct:ts and without delay, 
regarding the provision of qualified /\SL Interpreters whether by using live interpreters or VRI 
st:rviccs. Live mterpreters are preferred for medical and disciplinary encounters. Hy way of 
additional clarification, mcdit:al prograr11s do not inclutlc David Hryant's partit:ipation in the 
nightly pi II line f<>r the purpost: of receiving prcscrihcd medications. The programs and services 
encompassed in this order include all programs and services provided to inmates at USP J'ucson. 
This means thut whenever David Bryant auends an educational program (other than a computer­
directed course that does not require interaction with o thers), meets with a healthcare provider 
(other than fo r the pill line), o r p:micipatcs in a di scipli nary proceeding o r in a thcrapeut ic, 
vocational, or o ther program, a qualified ASL interpreter is to be provided lor him. For purposes 
uf these encounters inmates and staff are not quali fi ed interpreters. Certified interprete rs arc 
qualified, and o thers may be if their ski lis are measured by an objective standard . Live 
interpreters are preferred whenever possible for medical appointments, d isciplinary proceedings, 
o r o ther high stakes sellings. VRI services arc required to comply with the standards set out at § 
35.160(d). 

For the first year after the issuance of a final order !n this matter. USP T ucson will file quarterly 
compliance reports with the Complaint Adjudication Officer pursuant to 28 C.r.R. § 39.170(/)(2) 
setting out each occasion during the period on which David Bryant participated in a program or 
service offered by USP Tucson, whether an /\S L inlcrpreter was provided to him live or by VRI , 
and under what standard it was de termined that the interpreter was qualified. The necessity of 
further reporting after the first year will be determined and communicated to US I' J'ucson dmi ng 
the fourth quarter. 

l3. Notification of Emergencies 

As noted in the Letter of Findings, the assignment of an inmate companion coupled with o the r 
methods sut:h ac; visual alarms may under appropriate circumstances be enough to satisfy 
regulatory requirements. but this is true only if the significance of the visual alarms is clearly 
communicated to nonhcaring individuals and specific instructions arc provided as to what the 
nonhearing individuals are expected to do in response to each. 

Specific training with the assiswncc of an ASI interpreter whether live or by VRJ must be 
provided to David Bryant as soon as practicable to ensure that he is made aware of precisely what 
he is to do in response to the blue and the amber light. An opportunity will be afforded to him to 
ask questions. 
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C. Te lecommunications 

Because David Oryant is not currently bei ng provided with act:ess to telecommunications that is 
co111parablc to the access provided to hearing imnmcs, USP Tucson will do whatever is necessary 
to provide David Hry:.~nt with at least occasion<~l opportunities to accc<>s TTY services in the 
evenings and on weekends. lhis means that sufticicnt staff must be trained in the use of TTY 
equipment 'iO that David Bryant" s access to r rY does not dcpcnu upon the:: presence or 
av<lilability or a single stall member. 

US P Tucson has the option of providing telecommunications access li> r David 13ryant by VRS 
rather than TTY anu is tlirc~.: ted to explore the possibility of implementing the former technology 
with all deliberate speed. 

D. II caring Aid Ba11 erics and Closed Caption Television 

USP Tucson is in compliance with the Letter of Find ings with respect to the provision of hearing 
aid batteries and closed caption television, and will continm: such compliance. 

V. ATTORNEY'S FEES 

Finally. David Bryant requested a period of forty-live days in which to submit his appl ication for 
attorney" s fees with supponing documents. Regu lations governing this :1d ministrative 
proceeding. 28 C.F.R. part 3{), however, contain no provision for an award of attomey'~ fees. 
David Bry:.lllt's fee request is made exclusively pursuant to 29 U.S.C. ~ 794a(b). which provides 
that ··[i]n any action or proceeding to enforce or charge a violation of a provision of this 
subchapter, the court, in its Jiscretion, may allow the pre::vailing party, other than the United 
States, a r~asonable attorney 's fcc as part of the costs.'· 

Whether attorney's fees are recoverable f()r services performed in administrative proceedings is, 
of course, a separate question from whether the administrative forum itself has the authority to 
m~tke such an awaru. While 29 L.S.C. § 794a(b) makes clear that fees are recoverable. the 
statutory language confers the authority to make a tee award to the coun, and makes no mention 
of the administrnti ve;: adjudicator. In New York Gaslight Club v. Corey, Inc., 447 U.S. 54, 61 
( 1980), the coun interpreted the <;arne language in the attomcy's fees provision in Title VI I, 42 
U.S.C. § 2000c-5(k), to mean that the statute authorized an independent action in district court 
lor attorney's fees for work done in mandatory adminjstrut ive proceedings. While Gasli!:hl Cluh 
was subsequently criticized in North Carolina Department ofTransporration v. Cresr Streer 
Community Council. Jm:. , 479 U.S. 6, 21 ( 1986), it is evidently still good law and is followed in 
the Ninth Circuit. See. e.g., J>orrer v. Winter, 603 F.3d 11 13, 11 14-18 (9th Cir. 20 I 0); Cal. Ass 'n 
uf Physically f/andimpped, inc. v. FCC, 72 1 F.2d 667. 671 (9th Cir. 1983). 
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The absence of any mention of attorney's fees in 28 C.F.R. part39 suggests that the award of 
attorney's fees pursuant to § 794a(b) is exclusive tu the district courts. While the rcgulutions 
make specific provisions for allocating the costs and expenses of a hearing, 28 C.P.R. 
§39. 170{k)(5). in<.:luding travel expenses for Lhe complainant, 28 C.F.R. §39. 170(k)(5)(iv), uml 
Lhe expenses of the administrative law judge and the court reporter, 28 C.F.R. § 39.170(k)(5)(v), 
no prov1sion is made for attorney's fees . Allhough 28 C.F.R. § 39. 170(k)(3) directs that the 
adjudicative proceJures should comply with 5 U.S.C. §§ 554-557 (sections 5-8 of the 
Administrative Procedure Act) and authorizl:s the admmistrative Jaw judge to take any action 
permitted by§§ 5'i 1-559 thereof, it makes no reference to the Equal Access to Justice Act 
(EAJA). 5 U.S.C. § 504. which authorizes the imposition of attorney's fees in agency 

c.J
. 5 procce lllgs. 

Nor tall it lightly be concluded that tl1e omission in 29 U.S.C. § 794a(b) of authority for 
imposing Ices at the administrative level was other than dclibenJtC. Congress is well <nvarc or 
hO\\ to authorize fee awards at the agency level when it waJ1ls to do so. rhe corresponding 
provision ofthe Americans with Disabilities Act (AD/\), 42 U.S.C. § 12205 (emphasis added), 
for example, says that "[iJn any action or administrative proceedin~ commenced pursuant to this 
chapter, the court or agency, in its discretion. may allow the prevailing party, other than the 
United States, a reasonable attorney's fee ... . " Had the congressional intent been to pem1it the 
award or attorney's fees under§ 794a(b) to be made in the course or administrative proceedings, 
the means to accomplish that were at hand. They were not utilized. 

This result is consistent as weJJ with the federal courts' approach to similar statutory language in 
the attorney's fcl!s provision::; of the Individuals with Disabilities Education Act (IDE/\), 20 
U.S.C § I 415(i)(3)(n) (2005). See P N. v. Seau/e Sch Dist. No I , 458 F.3d 983, 986-87 (9th 
Cir, 2006), amended and superseded on other grounds on denial ofreh 'g, 4 74 r:.Jd I 165, 1169 
(9th f'ir. 2007); Lucht v. At/olalla River Sch Dis/., 225 F.Jd I 023, I 025-26 (9th Cir. 2000); 
Bar/ow-Gresham Union 1/igh Sch. Dist. No . 2 v. Mitchell, 940 F.2d I 280, t 2~5 (9th Cir. 1991 ); 
McSomebodies v. Burlingame Elementary Sch. Disl. , 897 F.2d 974 (9th Cir. 1989) (under 
I landicapped Children's Protection Act, predecessor of mEA). 

The weight of this authority compels the conclusion that it is the district court, and not the 
administrative law judge or hearing ollicer, that is invested by 29 U.S.C § 794a(b) with the 
power to award fees for services in this proceeding. David Bryant 's fee request must accordingly 
be addressed to that forum. 

5 That Justice Department regulations confonn the adjudicatory procedures more closely to those 
required for formal adjudication under the APA does not operate to convert the action to one 
"governed by"§ 554 for £1\JA purposes. Ardestani v INS, 502 U.S. I 29, I 32-34 (1991 ). 
Section 554 applies to "every case of adjudication requi red by statute to be determined on the 
record after opportunity for nn agency hearing." This is not such a cnse. 
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RECOMMENDED ORDER 

The remedies Sl!t forth herein are to he implemented effective imn1ediatcly upon issuance of a 
final order and arc limited w lhe BOP facility at US P ·1 ucson. In the event David Uryant is 
transferred to another institution within the AOP, however, there sha ll be a rebuttable 
presumption that the same remedies wil l accompany him and be made available to him at the 
other institution as well. 

SOOHDERED. 

Dated and entered this 20th day or June, :w I J . 

-~-ere~ Ell en K. Thomas 
Administrative Law Judge 

Appeal Information 

Any party may fi le exceptions to the recommended decision with the Complaint Adjudication 
Officer within lil1cen days of the party's receipt of the recommended decision. Thereafter, each 
party will have ten days to file reply exceptions with the Officer. 28 C.F.R. § 39.170(k)(7). 
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CERTIFICATE OF SERVICE 

I hereby c.:crti ly lhut on this 20th day of June, 20 13. I have served copies of the forego ing 
Recommended Decision with finding of f-act, Conclusions of L1w and Remedies on the 
following persons at the addresses indicated: 

Mauhcw Fitzwater, Esq . 
32m.! Floor 
125 Uroad St. 
New York, NY I 0004-2~98 

Deborah GolJcn. F.sq. 
Washington Lawyers' Commirtcc for Civil 
Rights anti Urban Artilirs 
11 Dupont Circle, N.\V ., Suite 400 
Washington. DC 20036 

l larlan Penn, Esq. 
Western Regional Counsel 
Federal Ourcau of Prisons 
7338 Shordinc Dr. 
Stockton. CA 952 19 

Theresa T. Tnlpl<lcido. Esq. 
f.Cl Tucson 
r:eJcral Corrcctionul Institution 
8901 S. Wilmot Rd. 
Tucson . AZ 85706 

Mina Raskin 
EEO Officer 
U.S. Department of Justice 
Federal Bureau of Prisons 
320 f:irst St., NW 
Washington, DC 20534 

Mark L. Gross 
Complaint Adjudication Officer 
U.S. Department of Justice 
950 Pennsylvania Ave., NW 
Room A48 10 
Washington, DC 20530 

Richard roscano 
Director 
U.S. Department of Justice 
Equal Employment Opportunity Stan· 
Justice Management Division 
145M St.. NE 
Sui te I \V801 
Washington, DC 20530 

r 
'"\ , 1 o t-f. , r'V (J ·" ·, v~ K .JA ( Vvlv L · "b?ll !!~. 
Deltici~t R. Boyd / j 
Lega l Administrative Specialist to 
Ellen K. Thomas 
Administrative Law Judge 
Office of the Chief Admi nistrative II caring Officer 
5107 Leesburg Pike, Suite 1905 
FaJis Church, VA 22041 
(703) 305- 1742 Phone 
(703) 305-15 15 Fax 
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