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I INTRODUCTION

By their gmended complaint the inmates in the

Depertmenlal Segregation Unit (DSU) et M.C.1. Cedar Junction

and in the M.C.l. Norfolk DSU regquest declaratory and
injunctive relief regarding conditions in those units and

the procedures by which they are placed and held therein.

The complalini was later further emended to add "additional

statutory grounds.”

I referred the matter to Andrew R. Linscott,; Esquire, as
Mester and directed that any amended ¢ompleint be filed by

April 15, 1988. On September 9, 1885 the Master's Report

regarding fire safety was confirmed and adopted and the

defendant's Proposed Fire Safety Pian was allowed. The
Master later allowed a mollion to amend fhe'Complaint and

substitute named plaintiffs and allowed a motion for class

certification ("all persons who are or may in the future be

designated by the . commissioner ., . . as (DSC)

in the DEUs st M.O.1. Cedar Junction orf

1l

prisoners or housed

MCT Norfolk.m),
i na o july 18, 1487 snd |

The Master [iled his Final Heoo on gulsy
" &llowed the parties’ motion for & period of time, up to and
including September 30, 1887, in which to file supplamenta]

Tha
ihe

briefs in response to the Fingl Report. L

ariies wereg

Q

later advised by izt nat ithey had unti] that date 1o
t. On September 28th [ allowed

cre 1 ‘ far filine 133
to enlarge the time for filing "responses

a4 joint motion
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and cobhjections™ until- Oclober l4th. Opn ihel day the

with clgims

P

plainti{fs [liled 8 moticon Lo samend the compiaint

for compensetory end punitive damages, requeStiing partial

summary judgmen! on the egulitasls ciaims and remand for
resclution of the damage claims., They s8lso filed 2

"Memorendum Regarding the Master's Final Report." The

Commissioner filed "Objections to Certein Findings of the
Final Report of the Special Master and Reguest for
Additioﬁal Findings ." The Plaintiffsfthen filed a Motion to
Strike the Affidavit of Miehael T. Maloney which was
attached to the Commissioner's Objectians.

On Novémber 10th [ held a hearing on the Master's Réport
and reguested that briefs be filed on December lst.-

Thus, | have pefore me,rin sddition to the Amended
Compfaini (aslamended), the Master's‘Finaeréporﬁ, the

Plaintiff's Motion to Amend with claims f[or damages, the

Plaintiffs' Memorandum Regarding the Master's Final Report,

the Piaintiffs' Motion to Strike the Mahonsy Affidevit: and’

the Commissioner's Objections and Request.
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1.

REPORT

TER!

ir3
(W2l

THE MA

| summarize the Master's 3Subsidiary Findings which

include the following:

referred by a 4}

—

iy hsve been confined to

The plaintifis are or
ent a ive of & ciass of

r
segregation and they ars r
priscners at Ceder Junction,

ecen
2nres

p

Cedar Junction has 60 ecells in the segregaticn unit
{30 in the west wing and 30 in the east wing) and
Norfolk has 30 cells in the segregation unmit,.
Segregation is the highest level of security.

The Master considered the Regulations in Exhibit 1
important exhibit because they governed

to be the most ir

the placement, supervision, and release of a person in’

segregation. (However, the Regulations before the Master

~ 103 (MR 420 and 421, dated 1/1/78 have been supplantead
103 QviR 420 datcd 7/10/87 and 143.

by revised versions -

VR 421 dated 12/31/85) _

All prisoners are classified and ciessification is
reviewed every 90 days. The Commissioner has the final
word on whe is placed in and relieved from segregation.
In 1686 the disciplinary boards recommended 121 Cedar
Junction inmates for consideratiaon for placement in
segregation (after having made findings of the
commission of specific punishable offenses), The

Superintendent recommended 8.

The notice for classification meetings and for
reclassification meetings does not ¢antain & recital of
Regulations 420.13 and 421 .08 where appliceble; or any
indication ol how an inmate or 2ttorney mav obtain &
poslpanement. The notice also lacks a specific slzatement

—~

of the reszscon for the mesting
The jnitral meetling 13 to gecide whether an Inmate
ciplinary board or by the
a suostantial threet to the safesty o
ubstential threst of dameging or
ty, or poses & substantial threet of
operation of the prison. ‘

b
—

Superintendent |
others, poses a
estroylng prope

nterrupting the

1 in w o

@

The case worker does |ittle to gssist the inmat
before or during ‘the meeting; tape rscording of the
meetings is trare; witnesses are axtremely rare; and the 135
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cgse woriker mests with the board just before
s1arts and tnis is not provided for in lhe g

The bosrd sends 113 recommendstions lo the
ntendent who passes on them and lhen [orward

Duuu.. ad
this is pot nrovided

1o the Commissioner, alihough
in the Regulations.

Most meetings regarding
perfunctory and there is a lack of & semblance of
fairness. The Master adopted as true the testimony'of
attorney Palricie Garin who testified that the notic
her client received referred to two Deparimenial Ord rs,
but she was not informed of the substance of those
Orders or of any other procedure which would be followed
at the meeting and that she was not able to determine
what the Orders contained. She testified that at the
meeting she asked the chairperson for & copy of the
Orders and was told that it was her responsibility to
obtain them. Attorney Garin testified that she was not
given any notice that the meeting would be conducted
pursuant toc any procedures other than those referred fo
in the Orders. She said that she spoke with her client’'s
cese worker who deelined to discuss the case with her,
would not let her see
was not allowed as & matter of poliey to discuss her
recommendations with anyone prior to tne hearing. She
was allowed to see her elient's [ile on the morning of
the meeting, but it did not coatain any material dated
after February of 1985 (the meeting was held in June of
‘1986). The case worker told Attorney Garin that she was
not sware of any information that was more current. The

cese worker glso declined to discuss the case when the
would be, what

attorney asked what the imporlani issues
might prevent her client from being placed in the
goneral nopuletien, and whet kind of things would be

reievgntujo his ‘heing placed'in the DSU. Attorney Garian

also asked to have her client's case workers (most
receni~and current) attend the meeting &3 witnesses and
she was referred to the Deputy Superintendent who told
her thet witnesses are not called at D3U meetings a3 a
maiter eof policy. During the meeting Attorney Qarzn
esked to have the prisonpert®s currant case worker, who
was present, as & witness and she was told that the cese
worker (from whom the boeard hed already receijived
information) would not De allowed tc make any statzsments
and that the attorney would not pe allowed to gquestion
Ser. The case worker npad met with the board for about
meeting begen., The attorney’
proceeding was denied and 3N

H

twenty minutes before the 5
reqgquest (o tape record the 2
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as told that the denigl was g matiter of policy. She was
iso told that as & matier of policy counsel i3 nol
llowed to guestion the client, The bosrd asked four (o
1 stions and then Attorney Gerin was allowed 1o

ke a statement, but the olient was not. Tne posro

ve i1s decision orally and tne Commissioner provided &
itten decision eboutl & month later. Tne Iwo mMoOnins
the prisoner had spent in Awalting action status at
Cedar Junction were credited to the two yesrs he was (o
spend in the DSU, but not the eleven montns he had spent
in that status at Norfoik. This wes bassd on the
similarity of conditions between Cadar Junction D3U and

Awaiting Action status.

i

Zw 3 v g

-om

Attorney Garin later attended the initial 80 dey
review meeting regarding her client. The notice of that
meeiing was essentially the same as the first notice.
She was not informed about the iszues whieh would be
considered and was not aliowed to tape recoard the
hearing. However, the {(different) case worker 4id say
what his recommendation would be and that he did not see
why her client was in the DSU. Again, the board and the
case worker met separately before the meeting offieially
began. Attorney Garin's requests to question.ihe case
worker and for & summary of what the case worker had
said were deunied. The board's Jdealsica was the same =:
thet from the first meeting. The board also stated that
it did not have the power to reduce the time by more
than six months, Attorney Garin reezived the
Commissioner's form about & month after the meeting.

o

An inmate weiting for an initial hearing is confined
in the Awaiting Action ares which is upsteirs in the
West Wing. Inmates there need not wear the jumpsuit
reguired of those downstairs in the DSU and may have

theip lights on two hours longsr per day ihan may inose
in the D3U. Time spent in Awaitling Action is credited 1t
ary lime assigned for a DSU sentence. '

Inmetes in segregation usually pass f{rem the West
Wing to the East Wing and some zo lo Phase [l at
Koerfolk, Those in the West Wing downsteirs gre the
greatest security risks and are the most carefully
guarded. S ervieces, suech as educstion, cocunselling,

psychigtric therapy and exercise are offered on &
one-on-one basis. Those in the Eegst Wing downstairs
have smell group educaticn sessions, counssling,
psychiatric therapy and exerciss oooortuni ies. The
authorities encourage inmates to go from the West to the
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ion eat in their
g

Egsy wing., All inmeles in segregst
ceiis. The privileges of all inmales in segregalion are
narrow., '

Those prisgners in segregation may include inmatas
whe have commitled murder in prisen, who have commilied
assault and battery (wilh or. without weaDons) on jamates
and/or steff, who have been involved in prison ricis,
possessed guns or explosives, taken hostages, or

escaped.

Those prisoners held in the DSU are permitted 1o
iercise three times per week, not deily as regquired by
.he Regulations; there is no indoor exercise ares for
west wing prisoners; employment is not offered; and
those in the west wing must wear a jumpsuitl while out of
their cells, except for exercise and courf appearances
(the requirem=nt makes it more difficult to hide
contraband and was begun in 1983 after an .inmate in the
west wing suffered {rom an overdose of drugs).

The Master determined that the most serious
deviztion from the law arises in the 50 day review
process because of the Commissioner's philosophy that
those reviews are primerily for an interchange with the
inmaies, not to decide if the inmate i35 ready lo lsave
segregation. Projected release dates whiech are set at
the initial hearing remain paramount; conditions
required to be set at the 80 day review hearings are
sometimes not put in writing; conditions ares noi &lways
set at the second 90 day review hearing; the conditions
usually include keeping the cell clean, remaining
disciplinary report free, receiving counseling, and
painting the cell as required; and the worthwhile Phase
1l program at Norfolk is frequently delaved to near the
enc of the projecied release date,

The Master eonsidered ft te be understandable that the

joner might feel that an inmate who nhad comdlied with

53]

Commis
the conditions for a period of 180 dagys was not, on that

rel population; but

11

il

w

basis alone, regdy to reenter the g

stated thet the Regulation did not support such &n

-

In his "General Findings™ the Mestsr stated: "..,.if the
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use

-§-

Reguletions were adminislered 8s written, and a little more
of discretion gt hearings wes forthecoming, all phases of
cement In segrezalion &t Cedsr Junction would mest any

pla

and

the

gll constitutional regquirements.®

The Master also presented "Proposed Rulings® which inciude
! 2 g

following:

Pre-hearing detainment on the upper level of the
West Wing does not violete any constitutional rights;

An inmete should be present throughout the hearing,
except as specifically provided fer in 103 CVIR 420.13
(h) which pertains to the presentation of information,
other than information from an informant (which s
considered to be confidential) sdeh as a psyechiatrie
repert, (That provision of the Regulation dated 1/1/78
does not appear in the version of 7/10/87.)

. The jumpsuit requirement for {He infMatEs in the
lower West Wing is neither unresscnable nor arbitrery.

The Regulation coneerning 80 day reviews should be
administered as written.

Programs for segregated‘inmates should provide for
empleyment wherever peossible.

Exercise should be in compliance with the
Regulations {103 CVMR 421.10 (2)(e¢) requires & daijly
exercise end recreaiion periocd of a4l legst one hour in
the unit or outdoors-or at another designated place).
Indoor exercise should be availebie Jor. lowsr West Wing

inmateys,

Notices should contein: g verdatim recital of 103
Cvr 420.12 and 421.07 and .08 whiceh govern proceedings

for reclassification to a higher custody status,

trensfers to a DSU, and review of DSU siatus (the
less informetion.):

103 (MR 420 dated 7/10/87 provides
information about obteining posiponsments of
proceedings; and the speeific reason for the

proceeding.,

Tape recording eguipment should be aveilable at
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Cedar Juhotion .

The Superintzsndent at Cedar Junctiion should nol be

involved in any way in.reviewing the
the board concerning plecement and reteaiion In
segreggtion.

ol

recommendations o

by administered violate

The 90 day reviews &s t
& iew ol DsU status.

103 (MR 421.08 whiceh gov
| heve reviewed the Master's Final Report, the tranfscrint

Memorangdum

of the hearings before the Master, Plaintiifs’
Regarding the Mester's Final Report, and Defendant‘s

Objeections and Reguest for Additional Findings. The

subsidiary finding appearing on page five stating tnat:
"In 1985 the Superintendent referred only 8 prisoners to the

Board." is not warranted by the evidence. Commissioner Fair

testified on February 25, 1987 t(hal there were six

"superinfendent referrals to the DSU boards®™ in 1888

{Feb. 25, 1887, p. 50). In addition, ! do not find

testimony to support the statement ("b") on page seven that

"No tape recording machinery is aveilable at the prison for

the prisoners' use at hearings.” The remaining subsidiary
P 17

1

findings are not clearly erroneous, mutuglly inconsis

Ls

4
i

pun]

se tainted by error o:

unwerranted by the evidence or otherwi

meining subsidiary

"
'

[1}]

o
-2
e
<
L% ]
-

o
A
Bt
—
—
~1
. )
1]
73]
ki

Finding in which he

fa—

I do pot a2dopt the Master's Geners

e

—t

i Cedar

n &

O

Wi

stated that s}l phases of placement in segregs

L4+]

Junction would meet eany and all sconstitutionel regquiremen

—
Y

if the regulations were administerec 235 written and more
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i
B
Q.
n

discrelion were exercl

L

forth below, | conclude thet the mandste of the Constitulion

of the Commonwszllh would not be fulifil:

In their Memorandum, the Pleintiflfs supplement their

[$]

comments gbolt the Master's findings with reguests f{or

rulings regarding certain alleged violations of substantive

and procedural due process,; and concerning the placement of

.

awaiting action prisoners, the wearing of jumpsuits, and

conditions in the D.3.U.s. 1 discuss these issues below.

The Commissioner presents objections to a YProposed Ruling™

regerding indcor exercise; to & general f{inding concarning

administration of the regulations and their ralationship ta

thne nature and extent of the olaintiffs' due process rights:

and to subsidiary findings that Y"most hearings for initial

segregation are perfunctory." and that "there is a lack of a

semblance of fairness.™ I focus on the first two below, but

not the third becayse I have conclucded, with the exceplions

ra

noted shove, thai thc subsidiary findings are gppropriately

acy

supported., The Cemmissioner also submitted nearly three

hundred "Proposed Additional Tindings™, most of which
perta:n to the D5U Phase Program. Those propessd [indin
do net bear a sufficientliy close relationship to

I - s
Ter consicel meding

W

discussed below 1o warrant having the Me

ol PR
g-ﬁsitiuudi 1§nulﬁgs.

141
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In their

”~
o=

the plamntiffls

ssioner's
without prior dlSCIp
hearings, withoul wr
insufiflicient written
based upon reiisgble
their rights

- Constitution®
§§ 11H-111,

L, The Commi

¥
i
The 'Commiss
"eontract

retention,
same rights,
122 CGVMR 464.

The failure
opportunitiies’
with the
oy iaw!
process . . .
punishments,

L
.

ior

deprives
and

‘D
1i
i

——

»

to provide
exercise and recrealion

1y e e

. ¢
acing ol

hea

ten

fin

and credibte
tc due process
under G L.

A

Li

ioner's estabtl
classification®
and release
statUtes

from
and

t

other programs
them of

10 Dbe
in violation of

Deciaration of Rights™;

103 CMR 421 and 464;

111,

The Commissioner's
deprived the plain
rights without due
grticles 1, 10, and
Rights; violate pla
article 26 B
un! avfu?’\
hder

BNC

W

and
burden the
the Mas

regulat

at

and G.L.

ingif

"eclothing direzctives
tiffis of
process

P9

Sach

i nme in DSUs

ry orf eclassification

findings, with legall

and by findings not

eyidence” violates
the Massachuselts
39 and e¢. 12,

421, and 430.

s

dings,

under
c., 127,
CvMR 420,

§

3

ishmant of & system of
governing confinement,
the DSUs violates those
regulations, plus

{5 with asdequeate

"and

gnd services provided for
“their rights to due

free Trem cruel or unusual

article 28 of the

105 CMR 450,310,

e, 12, 6%

he pizsintif

11H and

have
property gnd other
of law, in vialatieon
the Declaration of
s under

of

iens.,

-t

compensetory

142

and punitive

RECORD APPENDIX



dameges *in an unspecif{ied amount”. The plaintif

subseguently filed a motion to sirike en aflidavit elieched

to the Commissionser's Objections.
in their Memorandum Regarding Ehé
the plaéﬂtiffs request that the Court:
1) Declare thst deflendant has failed to provide
plaintiffs with procedural due proeesss.
E) Enjoén‘defendant from placing or fetaining
plaintifls in DSU conditions absent cominance‘with'zhe
requirements of procedural due procesé at initial placement
hearings and at thirty and nine
2) _Three days advence written notice of a DSU
hearing, whien ﬁotice shall include a deseription of the
board and its powers, a thorough description of the
procedures to be followed_at the hearing, andithe

substantive reason for the hear ing.

b) Assistance of & case worker during all phases

of the D3U proecess.

) An opportunity 1o meel with a case worker prior

at which time the ceze workser shetl i-for

formztion relevant Lo lhe hearing, and

shall allow

his institutional file,

5 M * P . P
d) Assgistenpee of 8 ca58 wWorker
n . R oa - : ; o
ang reoresesnistion oY iige ¢zseworkaer where ithe Drisenelr i8

L ERECORD APPENDIX
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i
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in
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ety dayv review hearings, fto wit;
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e} Attendance during all ophases of the DIU
hearing, including the c¢ase worker's pressntgtion of

information, except as provided flor in 103 CMR 420.13(g),

(hi.

f} The right to tepe record the nearing, except

where ihe beoard sets forth in writing the reason why tapse

recording the heer ing would interfere with the process.

N reason for excluding & prisoner {rom

15

aq

—
—
=
e |
—
—
M

portions of the hearing, fn conformance with

103 CMR 420.1;13(g), (h). - .
i) The right to presenf staf{ and prisoner

witnesses, except where the board sets forth in writing the

reason why permitting a particular witness to attend the

heafing would interfere with the procesé.

i) The right to testify with the aid of counsel at

o
the hearing.
Jj) Orel notiflication of the complete substantive

-

HEY

[FH

A
recomienG4d

o
B
SE
il
—
(o)
-2
-
b=
b
T
2
1+
el
ay
13

k), A wrjtten report from the deputy commissioner
assification and ireatment selling forth thé complete

board's rsrcommendetions.,

1
o
m
w
i
ey
o]
-1
=)
0]

substaniive

1} A written decision from the commissioner

setiing forth the complete substantive basis for his

—+
iy
s,
w

> Declare thet defendant {ails o provide plgin

with substantive due process. 144
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4) Enjoin defendant from placing or retaining prisoners

in DSU conditions absent the reguirsaments of substantive due

process, lo wit:

a) .the posing of & substantial threat t¢ the

safety of others; or

b) the posing of & substantial threat of damaging

or destroying state property; or

c) the posing ¢f a substential threat of

Interrupting the operation of a state correctional facility

if confined in any area of any state correctional

institution; and
.. d) 9provide that-placement fn_ﬁhe.DSUqur

committigg a specific punishable offehse is subseqguent fo &

valid'finding of guilt with respect to the offense; and ‘

e) the prisoner shall bes immediately réleased 1f
al any time hg no ionger requires cdnfinément in the DSU;
5} Enjoin defendants from setting cofiditions of release
Guirements for DBSU

b [
he substantive 1

which are unrelated in th u

1

confinement and which are nol susceptibie of being complied

-y
iD
—
4]
3]
w1
3]

seliing projected

than ninety davs.

4]
e
i
[a——
o
—
O
o3

421 is not a-valid r

CF
1
IS
o
bt |
h
-
m
—
<>
L%}
=
=
!—.-»..

ik
£
-
.

from enforcing 103 WAL

4y

5) Declare thet coRECONIRAPPENDIXME upper tier o
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!
[
on

he D3G.

pars

10 Biloek conslitutes confinement to

cing priscners in the uppDer

=]

i0) Znjoin defendant [rom pl

lier of 10 Block absent compliance with the procsdural &nd
supsientive requitrements for placing and retaining a
prisoner in the DSUJ,

11} Enjoin defendant from failing to provide prisoners

in the D50 with at least one hour of exercise &nd recrsation

per day, said exercise to be provided outdoors {f the

weather permits, and otherwise to be provided indoors.

12) Declare that the jumpsuit reqguirement in the DSU is
irrational and arbitrery as applied.

13) Enjoin defendents from enforcing e jumpsuit
requirement on prisocners in the D3{U, or, in the glternative,
enjoin defendants from enforcing & jumpsuit requirement on

prisoners in the DSU absent & showing of reasonable

individualizad cause.
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IV, ADMINISTRATIVE SEGRECATION

intent

in order lo appropriately assess the requirements of

7
ip
]
g+
=3
B
o

stetutory and constitutional! law governing D3U

wn
[
=3

periodic reviews, conditions, and reslsese from the unit

[#3]
D

15 es

ntial to examine botinh the basis [or and the

of the confinement. Insight may be derived from scruliny of

& variety of sources.
When asked during cross-examination before the Master
why people are placed in a DSU, the Commissioner responded:

"Becsuse they committed offenses and they have
demonstrated behavior and have evidence (siec) and other
factors  that I. testified yesterday that would require
them to be placed separate from the pooulation so we
couid. exerecise additional confroals ovar {ham.t (Tr
reb, 26, 1987, p. 8)°

The Commissioner had testified that:

"Segregation classification means that due to severe
gcting out hehavior or a severe aggressive behavior or
Severe escape attempt, an individual has demonstrated
thet ihey are unable or unwilliing to conform to a lesser
security environment end they, therzfore, zre reguired
lo be placed in an environment with a great deal of
supervision and restriection.” :

T | (Te. Fen. 25, 1987, pp. 16-17)

witile explaining the difference betwsen & segrezation

pilacement and a disciplinery sanction, Commissioner Fair.

"“Well, the disciplinary senction is & penpalty for a
specific behavior or misconduct e&nd & segregation
placement {3 & proecess through wnich an individual hes
demonstrated through past benaviors that they resguire

RECORD APPENDIX
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sdditionel levels of supervision and security. 3o thsgt
it is & means of predicting fuituréd behavior based on
pasl behavior &nd aiso & means ¢of prevanting 3erious
misconduet in the fuiure '

{Tr. Feb. 25, (887, . 17}

in the initia!l

o

He descrébed the DSQ Doard's rol
clessification as that of meking a prediction, based on past
behavior, of whether the individual will contianue to be
invelved in negative behavior and could benefit from & more
sequrs Sett?ng and linecressed supervision., {Tr. Feb. 23,
1987, p. 22). The Commissioner said thet wﬁen making &
final decision on DSU pliacement he looks io see‘ff the

person could benefit from the maximum supervision and

meximpuem securjty set-up." (Tr. Feh. 25, 19877 —po=fd), ————=-

Thus; Depar tment considers DSU plaeement to De a

+ -
Z o, "

(le

means of providing a greater measurs o control over an

inmate. DSU placement appe&ars to be considered as one

possible response to disciplinary infractions, but not a&s

punishmant for those infractlions..
This conclusijon i3 consistent with the direciive of
163 MR 424,07 thaet an inmete not be trans

hable offenss uynlezs sz

U1

fcr comTitting & specific puni
disciplinary board has already found him guilty of a
specific offense and Impocsed & sanction, and the

Commissioner has made & finding ti

substentigl threat to the safety of others, of damaging or
destroving preoperty, or of interrupiing the operation of 1thne 148
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facility If confined in the general populaiion
In adgdition, Dr. George Camp t2ziified before the Mestier
that in his oninion se2greg2ticsh i3 oot punishment; it

restricts movement and doss nol deprive an inmate of progreams

of services; that inmates are limitaed in their opportunities

lo go.to preograms and services, butl they are not cul off

from them. {Tr. Mareh 3, 18987, pp. 88-839).

in summary, 03U placement |5 described in terms which

indicate it is intended tc provide. increased supervision and

control of selected inmstes, not to discipline them.

Although not expressed so clearly as it might be, DSU

placement 15 presented as & supplemsnt to asnd not a

substitute for the disciplinary processes. Nevertheless, it

is important to review not only the program's intent, but.
also its impact.

Impact

Consideration of some of the regulations whiceh govern

he D5Us, and & comparison of regulations

operaticn of the
governing DSU transfer with those pertaining to disciplinary

D

P
e

C o3 Sl i

fo

Tt
m
(K}

= on deparimential

crocesdings, Ui

egregatlion's impact on the inmetes. [1 ziso contributes to

Ut

a determination of what Is required bv statutorv and

constitutiona!l law.

A DSU is an ares for the confinement of an inmats "whose

continued retention in the geners!l population ... is

detrimental to the prodREQORIAPPENDIciliiy.” 103 OB
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471.06{04), dated 17 /31788 The Commissioner testifisd the:
Ssgregeiion Is ine nDighest level ¢f security., (Tr. Feb. 2%
1987; p. 17 Tranzier lo & DSU {5 governed bv i03 us

21,07 whieh provides:

o

(1} A resident may be transferred to & neparimﬂnia.l segregation wut after a
J'nd_né by the commissioner that the record of the resident or other reliadle
information indicates that: :

The resident poses a substantial threat fo the safety of sthers; or

{a)
threat of damaging or destroying

{b) The resident posas a subsiantial

nroparty; or
* {c)} "The residen( pases a substantizl threat of interrupting the operstion of ' —

the state correctional {acility if he is confined in he general population of
airy state correctional facility.

2] hmtw1!hstanmng any mje or reguiation of the department 1o the contrary, &

resident shall no! be transferred to a-departmental szgregation unit tar
committing 2 specific punishable offense unless a disciplinary board bas found

nim guilty of such speciflic offense and imposed a sanction pursvant to 103 CMRE )
420.00 {Dhsciplingrv Process, Rules and REuulaha“_s} ang -the cn'nmzs.amner has

made & linding in accordance with 103 CMR 421.07(1 }o This shall be the case
regardje.ss of whether the sper'mc purishable effense has been referred to

putside law enforcement agencies for mvesuga*mn and possibie pmse"ut'cn af

the resident.

{3) Upon receipt of a reguest from a superintendent to the commissioner 1o
transfer & resident lo a departmental segregauocn uul, the nules set forth in
102 CMR 420.13(2) {Guidelines for the Operation of the Reclassification
Process -~ Imtra-Facslitv and interiaciity], shall be [oliowed il determmng
wiether lo authenze the iransier of the resident to such wmit; except that

103 CMR. 420.13(2)(o} shall not be applicabls,

The Deparlment‘s regulations for Segregetion Units (103
CMER 4721, 12/31;/86} provide in Seciion .10 for the
,av&iiabilil-{y of medicui and psvehiairie services, for =z:a0h
inmete 15 receive gt leas! lwo showsrs esoh week , for tine
sending of laundry st leszst weekiy, for a daily exercise end

{f &t leest! ope hour-within the unit or

(14}
=
i
m
o
1%

v 1A "o - o i : i i ]
ocutdoors 2 each dey, for visits, znd o
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gccess 1o religious counssling or &j

religious services within the upit or othar designated 150
Signsatie
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places. Procedures for correspondencé, reading malerial,

and canteen are lo be i1he same as [or those In the genzral

Stooounssling sessions Lo

populaticen. Sectien .11 prov ¢

be arranged on reguest of the inmate; that educetion

programs may include individuel tutoring, correspondence

courses, and partjcipsation, if appropriate, in education

programs at other places; that employment programs may

ineiude working within the unit egnd, if appropriate, in

other designated places; and that inmates may apply for

furloughs.

The Mester's subsidiary findings regarding life in the

DSYU which are summarized in Section 1] show the stark

contrast between these stated goals and the reality of

existence for an inmate incarcerated in. the DSU. In

additicon, the regulations do not specifically permit

participation in sueh aectivities as Correctional

industiries, State. School/Hospital Prbgrams, Work Release,

ducation and Traeining Release, anc Avocalional programs

53]
[

(compare 103 QMR 435, 457, 464, 465, 477). The opportunity

Not $s0 Droed &5 i0r

(@]

38

L
v

to participate in rell

the general popuiation

Wi
fon
e
.

o]
[{e]

The disciplinery proceeding regulation, 103 CMR

fo
o
[¢3]

TP e e & o o oY
that the fCliGrv’tng 18CL0rs sSn

[}

(3) (5/28/87), snecifies

L
a3

r when designating an

ense gs & minor or & major metier: the

O
-ty
=1y

instituticonai security, REGOAGRD APPENDES , the extent of the
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nose cgse

n
x

o
3

or

herm done, and mitigating circumstiances.

invoive little or no threast to the well-being of others, to
crcaporty, ef to the s=2curity of the institution are

ordinarily designated a&s minor matters. 103 CMR.430.08(4).

Thus, cases which would usually be designeied as major

matlers jnvoive factors similar to those specifizd in 103

CVIR 421.07(1) as warranting transfer to a DSU.

Major sanctions under the disciplinary proceeding

regulation,. 103 C4MR 430.25 (3), inelude: isolation for a

ecified time not to excsed {ifteen days for one offense

n
v

and no more than thirty geys for all vielations arifsing out

of one incident; recommended good time forfeiturs; and all

minor sanctions (reprimand, loss of privilegss,
restrictions, restitution, extra work). A purported
regulation which provides the estimated time of DSU

placement based on the severity of the offense (103 WAL 421)

ifies time periods ranging from six menths for

Tl

[§"]

5D

*
r
|

gtenin

rfe
3

" or "interferring with-a corrsetion officer”™ 1o

n years for murder (the plaintiffs' chellenge to (he

te

vlation {3 discussed below). Thus, it i3 possibl

[$5)
eI}

the time an inmate migh

the length o
The nature of the f{ime an inmates spends in the DU,
while perhaps not quite so.savers a3 thet served in

isclation, is characterized bv significant resirictions. 4

o)
o

BI%D%@%W?)@&?F poard imposszd

[

/
i . p

2o r 2XAMmp: e in ohe rcgie
VA oie, ‘ e
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b2
12

disciplined for &8 major malter

g result, an jnmete who 13
might f{ind the impact of the related lime he spends in a D

Ae major sanetion.

—

fmo=z2t of

to pe more hersn than the

Tnus, while the intent of the D3U program may be to echieve

8 greater degree of supervision end controt, 1ts impact is

usually more severe then the underlving disciplinary
saneticen. In these instances, at least, confinement in g

DSU may bDe perceived as being an extension of the
disciplinary process.
“'Furthermore, an inmate faced with a disciplinary proceeding

in a major matter has & measure of procedural protection

which exceeds that available to one awaliting aan initia!l DSU

transfer hearing. For example, 103 QMR 430.11 (1} provides

for the serviees of a request for representegtion and/or

witness form and {2) entitles an inmate to’a continuance for

good cadse; 430.12 (1) specifically provides for

_representation by & Jaw student ar an atlorney, [2) affcrds
2 to obtain representaftion the assistanecs of

an inmate unable

a sigif member in certain circumstances, and (3) states that
an immaiz "shall" be permittesd o record ihe hearing; 430.13
{2} permiis zn inmete (o0 cnhnallenge the impartiality of a

board member; 430.14 (4) indicates that an inmate may call

ent other avidence subject {o

i

and guestion witnesses or prs

sanctiecn ¢f {iftesn Guys lsolation and recommended DEU
piacement for two years and the Commissioner approved the
recommendation, Weichel v, Commissioner of Correction,
25 Mass. App. Ct. 857 (1588;, ,
' . 153
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the repo
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h cErlaln Jingihgs regarging an

430.15 (1) requires the!
informant and his. information be made and put on the record;
(1) reguires thet {indings be based on substantial

430.17 (1) contains specific reguirements of the

written decision; and 430.18 gnd 430.18¢ permit a more
flexible end detailed review process.

not aveilable in either 103 OME 490.13 datad 1/1/%78 or in

any subseguent regulation applicable. to DSU iransiers.

1

Although the protections in 103 (MR 430 are npot more

extensive in all respects, they do illustrate that
it Is possible that one may have less procedural protection
although confronted with the possibility of serving-a
lengtﬁy period in a highly restrictive D3U,

Thus, although the theory underlying departmental

ed in terms of eontre! and

wi

segragation 1s egpres

‘ usuaily is experienced as

T

1l
-3
£
14
.

restriction and discipiine. This demonstirable duality

fons whioh ollow,

73]

napes L1he czoi

v

Conseguently, Departmental segregation, wilh an impaectl which

may well exceed that o7 & disciplinary proceeding, ough! tfo
es which reguirs no less than that

be governed by procadur

in disciplinery prcee=dings.
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of the rights and privileges of the ordinegry citizen,

inmetes may claim the protections of the Due Process Clause

snd may nolt be deprived of life, liberty, or property

See Wolf{ v. MeDonnell,

without due process of law.

418 U.5. 539, 555-558 (19874). However, thess rights are-

subject to restrictions imposed by the nature of the regime

to whieh they have been Iawfuily comnitted., Id. at §558.

The touchstone of due process lies in the protection of the

~individual—against arbitrary action by government, Id.

The United States Supreme Court hes stated that liberty
interests protected by the Fourteenth Amendment may arise
from two sources -~ the Due Process Clause itself and the

laws of the States. Hewitt v. Helms, 459 U.S. 215, 223-227

{1876). The Court rejected the respondent's argument that
ihe Due Precess Ciause created an interest in being confined
to & genera! population cell instead of in the more austere

and restrictive acminisirative segregation quurters, Ia.

W

7. The Court alsc considered the fact that

(s )]

at 4656-4

Pennsylvania hed us=2d ?anguage of & mandatory character,

reguiring that certain precedures "’zhallt!, 'wiii!, or

"must' be employed," end providing thaet confinemant in
tretive ssgregation would not ocecur in the absence of

specified substantive Fﬁﬁ@dﬁﬁ%@%Eﬁﬁi gs "'the nesd for
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control,' or 'the threzat of & sevious disturbance'” Id.
gl 471-372. The Tourt wes persuaded that the repestiesd use

cf explicitly mandatory language 1in

requlring specilic substentive predicaies demanded sz
" D - .

conclusion that the State had created a protected iiberty

—~1
-3
[N}

-4

o

intersst, Id. &t

This inquiry, however, nead not focus on whether the

inmates have & liberty interest arising from the federal Due

Process Clause or one created by the form of iNne

Commonweslth’s relevant statutes and regulations. 6//

Instesd, it is appropriete to consider the nafure and

commands of the Constitution of the Commonwealth.

The preovisions comparable to the Due Proc
the Fsderal Consiitution are Pert II, e¢. 1, & 1, art.

the Messachusettis Constitution, and arts. 1, i0 and 12 of

ts Declaration of Rights. See Pinniek v. Clearv,

vte Process is & protean

o

360 Mass. 1, 14 n. 8 (18713,

concept whieh imports different procedures in different

situgtions or cirgumsiances, See Haverhil! Manor, Inc. v.
Commizziopner of Public Weifare, 388 Mass. |5, 24 (1873}, . in
some circumstences cur guarenties of due proeess has impelled

than the U.S. Supreme Court. 3See Moe v.

Secretary of Administration & Finance, 382 Mess. $§29, 848
(1981), and cases cited Artvicle 1'% "'is cne of the great
lendmarks of human fresdom .+ . It is an additioneal

-7

note that 103 C¥iR 431.07 was determined in
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shield to prolect 1

Purgliese v, Commonwealth, 335 Mass. 47

emphasis edded. The concepl thet each person possesses a

Measule 0f liDerty wnicn 15 recognized by, rather than
ereated by, the Constitution of the Commonwealth I3
expressed in art. ID'which States, in part: "Each
individual EREE has & right to be protected . . . in the

N

enjoyment of his . . . liberty . . . .

ennounces that "All people . ., . have certain netural,

essential and unalienable rights; among which may be

reckoned the right of enjoying and defending their lives

liberties .U Chief Justice Shaw wrote that the

portion of art. 12 which specifies that no person shall be

deprived of his liberty "but by . . . the law of the land"®

is to be considered "as the adoption of one of the grezat

securities of private right, handed down to us s among the

libertiss and privileges which our ancsstors enjoved at th

their emigration, snd claimed

their birthright.” Jones v, Robbins, 8 Gray 328, 342

{183%). Tnis inquirv, therelo:

the Commonwealth is obligated to respect

thaet liberty which an inmate retains,

T
~1
[6)
-t

th
[}
—

ther t(he Commonwselth creates liberty.

" Inp-addition, art,

and

med 1o hold and retain as
re, msyv foecus immediately on

rather than on

whet
The patuore and extent of the reduction of liberty irom
727 F.Iag 21, Z5 (1884}, to heve crested

RECORD APPENDIX
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The Masier c¢cheraclerized the oriviteges ¢f =l} sszgregalzd
prisoners &85 being "nerrow", The restrictions transcend
mere physical restraint. Morsover, they are not one-time,
bui continuing.

This substantial diminution of liberty, couplead with the
fact that the impect of D3U confinement may be mdre sefere

than that of a major disciplinaery sanction, compals

o -

application. of due process reguirements under the,

Constitution of the Commonwezalth (based on Separate,

sdeguate, and independent grounds) fo.DSU placement and

&

A5 a result, there is no need to follow the federsal form

of anaiysis which focuses on such guestions as whether g

Statute contains mandatory language; creates an

pegtation; limits discretion; or esiablishes an

1D
=
()

entitlement. See, for example, the discussion in Boarg of

Pardons v. Allen, 107 5.Ct. 2415 (1887). 7That -approach hes

heen criticized for reaching this paradonical resuijl
"{Winhere the legisiatura hes limited a prison
administrater's diseretion, there will propebly be four
gififerent types of safeguards against arbitrary
deznisions: the standards . ., f{reletad)
administrative procedures . , Jjudiecial review ,
end judiecliel consideration of whether the legislaturz’s
orocedures are constitutionally sufficient But where
the legislature has provided no standards, neither may
the courts. in suech an instance, there may be no

RECORD APPENDIX
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standards, nc procedures, and no judicial review, This
is packwerds; judicizil protection of tne rignt to fazir
tregimeni is moSl, necessary where the legisliature nas

n

orovided no

5

Thug, i{ the Sunreme Judiciel Couri were lo rander the
appliceability of the Commonwealth's Censtitution contingent

upon whether certain steps had been taken to resirict

an

[fa)

adminisirative diseretion, i1 woulid not serve a

“incentive to the curtailing by the legisiature or by
adm%nistfators'of that discretion.

Professor Herman aiso.highldghts the fact lthat having an
“entrance requirement™ that is geared to the wording of

applicable legislation means that other relevant factors

such as the significance of the interest that is invaolved,

the impact of the decision on the individual, and the

critical role that various procedures might play ia the

decision at issue are ignored. f She condemns this =25 an

ebdication of judicial responsibility and suggests that

federal courits o

while it may or may not be the job of f
monitor the fairness of state administrative proceedings,

it definitely is the job of state courts. 3

s
The critigue by Redish end Marshall also louches &

central issue:

/

JHerman, "Priscners and Due Process Litigalion® in Prisoners
end the Law 5-9 (Robbins Ed. 18987).

d - -
Hld, st 5-7.,

it

P./.(d. gt 5-8, 5-10,

WARIEN

159
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"li o gll aspecis of due process are open 1o legislalive
definiticn, then of what possible velue 15 the
constiitutional guerantee of due process . . . The
Bill ol Rights and ihe Fourtesnih Amendment bath empody
counter-mejoritarian principgies ce-emphesizing
legislative aruthonrrty . Byt their unigus tols i35
forfeited {f they ninge on that very legisiature to-
deiitne their scope. What need for & provision which
merely dictates that legitslative determinations must be
obeved? To understand due process of law ip this mananer
is to write it out of the Censiitution.”

tection

In addition, if the aveilability of due proeess pro
were. cortingent upon the positive act of & mejority, then

some of those-who might beneflit from that proteetion, such

gs prisoners, might &also {reguently be unable ‘o generate =

4

the supporl o mejority.

[
o

Our application of due process is guided by an

understanding that liberty is neither solelv ereated by the

state nor oniy sxtended by a transient majority._&//

Determining the Process Due

In Tedford v. Massachusetts Housing Finance Agency,

290 Mass. 588, 6§98 {1984), the Court considered the
plaintiflfs' contention that theyv were entitled, under

the Declaration of Rights, to an sdjudicetory

The Court usec ihe

P
3
-
(1]
P
n
K
e
v
14}
(&

analysis of Regents of 3Staite Collesges v. Roih, 408 U.5. 584

(1872), to resolve the plaintiffs' state constituytione!l

6Redzsh ang Marshnell, Acjudicalory I[ndependence and the Values
of Proceduprel Dus Process, 95 Ysle L.J. 455, 467-458 (1885,
VARIs view also alleviates a problem pointed out by Chief
Justice Rehnquist in Hewitt v. Helms (45¢ U.5. 480, 471

148N
[ress]) ‘ RECORD APPENDIX
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J, itne Courl stated that p deiermining wnal

gue 1t woulid belancs the gompeling intes

0

process |

Tne #Mainews Court

tne tenants and the wHFA. 1d., 8t g9s.

had said that its prior decisions indicated tha!
identification of the reguirements of due process generaily

required consideration of threes factors: the private

. : wial A F JR
; the riskK of &n erronecus

A

41

eete

interest thet would be af

deorivation of such interest througn the procedures used and
the probable velue of any additional safeguards; and the
government's interest, including the function involved and

the [iscal and administrative burdens thet the proposed

requirements would entail. Mathews v. Eldridge, sdpra

at 335.

Application of this federal formula hsas also been

‘signifiecantly eriticized. It - has been asserted that the

U.S. Supreme Court entered a "'mechanical' due process

o s
Soan )

L]

igner

phese” with its Mathews dezeision; that this

"'noninstrumental'™ interests thatl the individual or socisaty

may have in procedure for orocecdure’'s sake:; and thal il

{ tne burden of [inding that a governmsntlal

"It would be jronie to hold that when & State embarks on
suech desirable experimentation it . . . opens the door
to serutiny by the federal courts, while steies that
choose not to adopt such proeedural provisions esatirely
avoid tha stirictures of the Due Process -Clause.,"

at
ali

~§%he court did not hold that [t wss reguired to employ th
RECORD APPENDIX
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/
. S ;G
interest gverriges & clear constitutionsal safezguerd. o/
Professor Mashaw warns ths!l weign:ing tne benalits of
increegsed accurgcy dageinst the cosis of procedural faormelily

permits general ullility toc be the meagsure of Bill of Rights

L]

n

—
]

rotac but he contends thet possibility thet the

o

v

N ©
pe}

tn

general good will overwhelm individuai rights describes the

need for thoese protections. iﬁ/’He would not, howsver,

.

reject the utility - maximizing approsch, but would
encoureages foeusing on the extent to which a utilitariean

aporoach could yield a justification for individual . .

rights. 1} tilitarian interest-balancing also has been

Ny |
oriticized for transforming the right to due process from &

tutional limlt on the power of government intc merely

ronsti

an instituticonal! eneck on whether the state's procedural

policies promote the general welfareh<t?/at is also

coneeivabie that an analysis whien focuses on inereased

costs, delaved decisions &nd prevention of time-consuming

ang frivolous litigation, when counled with the regquirement
that the individual's interest must outweigh that of the

nder the individualts entiitlement ta

governiment, mayv re

analyvsis, nor do I maxes suceh & gzierminmallion 1n In!s
prgceeding.
Q“,gzsn and Marshell, supra note 6, at 471-473,
N . : . - . s
1v,nasnaw, Adminisirstive Due Process: ihe Quest for A
Dignjitaery Theorv, A1 B.U, L. Rev. 883, EB38 {1581];.
JlAg. a1 210,
h P
19/ . - D e . . - .
(yMNete, Speeiiving tne Procedurss Resguirasd Bv Due Process: 162
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orocedurel sefeguards dependent on & showing that it is in

10

that the proc=dure b

the community's best inlerest

goeorged. Qﬁ//

It is, therefore, sppropriate

(V4]

lo econsider other [aclors

winich may be used to inform an appliceiion of the Mathews

test. This is not en ail-inciusive list because relevan!

factors will vary according to the circumstances. First of

extensive literature suggesting that the

the participants, noi just the

[3e]

[fects of the process on

rationality of the results, ought to be considered. {j//A-

eritical factor is said to be the degree to which the

decisional processes preserve and enhance human dignity and

self-respect. {ﬁ//’This is certainly essential, particularly

for those who will be returning to society. Professor

Meshew suggests that dignitery values include:

equel respect and equsl voice;

équality - to essure
predictability, transparency, and raticnglity - lo permit'
persens to engage in rational pisnn!ﬁg about their

e of the issues and

situations, to provide adequatle notic

in

evidence and how the decisional process works, and to

provide a guerantee (usually by explanation of tne basis for
Toward Limits on the Use of Interest Bglancing, B8 Herv. L.
Rev. 1510, 15311 (1873). ‘
L A . " .
Loid. at 1523-1524.
o >
LA . r
{?Mashaw, supra note !0, et 886 notes 5-1%,
/ T
o=/
1374,
N
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'

the decision} thet the jssues, evidence, anG processes wer
meaningful to the outgcome; participetion - in a meaningfy
Procedurs cen serve instrumentel

as

goals, sueh as promotling more aceurate decisions,
ones, such &3 promoting a sense of fair treatment; as well
rehabilitetive ones. %Z/Gudge Friendly once listed
Y .

eleven possible constitutional requirements of & fair

hearing: an unbiased tribunal, notice of

and grounds asserted for it, an opportiunity to present

reasons why. the propesed action should not be taken, the -
right to call witnesses, knowledge of the evidences ageins
the person, decisions basgéﬂaﬂly on evidence preséﬂted, the
right to counsel, the making of a-fecord,.a statement of
reascns for the gévernment's pcsitiéhq publie attendance,
and judicial revfew. ii//These factofs are ap?ropriate
guides to determining what Is ;equired, gs is the
observetion that sound procedures may give the
Gecision-muker # broader runge of infermulion, reveal nonesl
mw#takesJ;eXpose irrationél decisioné or impermissiole
re2aions for cecisions, promole the consisiency of deciszions

confidence thatl decisions are reached

intrinsic

the procposed action

end inspires
7
oo, gt ES5-20¢6. See glso Hecisn anc Marsnall, supra notlz
gt 483-4¢1.
: /’ '
i}ﬁ;rm&n, supre nots 3, &t 5-8 znd n. 38,
’ -
.-.»I . .
1%5zerchinger, The Procedural Due Process Approsech to
dministrative Discretion, 8% Ysle L.J. 1017, [023-1024
n. 28 {1988).
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vy

aitiy. ij//Moreover, 83 Jucdge Eastarbrook has pointed out,

lated: the

D
o

substance and procedure are intimately r

tenee i3 geonieved

Yo

7]
tw

orocedurass used csn delerming how much

1o measure how much the

20/
N

This barskground contributes to an understending of what

and by wnom, and they cen ssrve

substantive elements sare worth,

procedures are required here and why. Although certain

procedures can contribute to the accuracy of the decision

and the recognition ¢f other values, gny welghing process

will be somewhat. subjective. In addition, while it may be

easy to recognize the administrative burden znd fiscal costs

of adopting particular procedures, it alsoc may be difficult

calculate as clearty—the benefits of those procedures.

Nevertneless, & concept of Iiberty which is not so dependent
on state creation and maejority will, coupled with a view of
due process whieh recoghizes g broad range of interests, can

system in whnich it is more likely that issues

geperate a
will be 2xplored In the best intsrests of soeiety, the
inmates and pensal institutions.

A

GeComment, Entitlament, Enjovment, and Due Proeess of Law,
Duke L.J, vol., 1574, 88, 116,

7 (14 . ; P o

~Ybasterbrook, Subsfance and Due Proecess, 1982 The Suprems
ourt Review 85, i1Z-i13.
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Transfier 1o & DSU 15 governed bv 105 MR 221.07
(12/731/86, s2t out in Seclion V) Subseciion (3} airacts
thet the rules in "192 (sic) OMR 420.13(2) . . . be foilowed

in determining . . . ." whether to trensf{er an inmate to a
DSU. The version of that reguylation dated 1/1/78 conteined

g detailed set of procedures for reclagssification

proceedings. However, 103 OMR 420.13 dated 7/16/87 merely

provides:

Whenever an inmate has been approved for transfer
through the appropriate classification proeess, he/she
shall be transferred in accordance with 183 DOC 451,
Inmate Transier Poliecv,  Nothing in these regulations i3
intended to limit, in any way, the discrztion of the
Commisiigiier to transfer an inmate pursuant te M.G.L.
e. 127, 5. 87A, M.G.L. e¢. 125, Appendix A, or other

epplicable laws.

The inmate Transfier Policy of 103 DOC 461 delines s
transfer as "The act of moving an inmate from one
correctional facility to enother ., . . within

Massachusetts . . . % 103 DOC 451.06¢18). It does not

to a transfer 1o 8 DSL. GHowever,

103 MR 470.13 dated 7/10/87 canceis all previous
reguistions regarding Inmztie classilieglicn whieh are
inconsistent 102 VMR 220.638. Thus, If the version of
b0t TWIE 490 ¢ intae 'Y ITR e o~ idmmn B a
Pes MR £Z0.13 deted 1/1/78 15 considered not to bs

inconsistent with thet deted 7/10/87, then an extensijve se

of reclassiiication procedures mey remain applicabls to

o

fer to a DSU. Nevertheless, neither the present nor 166

in
w
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i

rocequre

Q

the past regulations reguires that range o

ion of the Commenweallh

—
.
|

—

due process under the Cons

tention in & DSU.

15

demands for lransfer to or r

Ly

As a result, ithe Commissioner i3 ordered to regspond

within sixty days from the date of this order to the

gueslion wheiher ihe regulations now sgpplicable to hearings

before the disciplinary board (103 CMR 430.11 through
430.20, deted 5/2¢/87), and s modified to imcorporate the
features specified below, .should govern proecesdings which

consider transfer to DSUs and to procsedings which review,

every ninety davs, the status of inmates in the DSUs. The

proposed-modifications. to 103 CMR 430.11 through £30.20

L

shonld inelude (but not be limited to) provisions, as

follows:

I. That written notice of the meeting be given to the

—
HH
4=}
w
—

inmate, and upon request to his representative, at

three days before the mesting.

9. Thet the notice contain a description of the board and

its pewers, the procedure to De followed at the mesting,

ine reasen for the meeting, and the time.and place for

otiece snell also inform the inmate of

ihe meeting. The n 2 5
the infermation on which the board may rely so that tas

mey prepare to discuss that information.

s
I
b

worker or case manager egttend gll sueh

L)
]
o
o
—
m

case

ings end assist the inmate,

3
L]
0]
-

a

4. That the inmete havRECORDoAPRREN[MX! 'y to discuss with
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»

7.

8.

D

10 .

28358 manager &nd hl3s representative all mattiers reisvant
-0 lne meeling &anc that the case menagsr make gveilabio

7
al
o
N
2
bt Y

file that may be disclosed.

T
i

his correctional facility

-

That the inmete bes permitted to reguest that the board

recofrd the meeti1ng and that the board then be reguired

143

That the inmate be allowed to confront and cross-examin
adverse witnesses when permitiing him/her to de so wéuld
net be unduly hezardous to perscnal safety or
institutional security. If the_confronfatioh or

cross-examination of any witness is denied the prisoner,

T L

& written statement of reasons shall be incorporated in

the board®s resport.

That the board explain in writing on the record why, if

bl &

applicable, it suppressed evidence tending to impeach an

informant's credibility.

A s
&

C
1

]

Thati the inmete be permit:

[ his objections to &ny recommendation of Lransfer 1o

o
or retention ta & DRSU a5 part of the snnesl aroress
That the appeal process bDe sirueiured so as to involve

the Deputy Commissioner for Classification and Treatment

That the board explain on the record why it exeluded the

nNis representeative from any poriion of the
RECORD APPENDIX

inmate and/or

g written statemant
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hearing
fhat the inmate be given orzl notifiecetion by the board

of 1ts recommendation.

inmate 8 written

—
-
[3])

Thet the Commissioner give

explanation of his decision.

¥

That 103 OMR 430..11 through 430.20 be modified 1o delete

Inappropriagte references, such &s those tc the

"disciplinary board" (where used for DSU purposes, angd

tec charges and punishment, as in 430.14(1-3).

RECORD APPENDIX
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COREGATION UNITS

i

(W3]

Thns cour: has nad lew opportuniiies {o constiue these
ShbdruezZa
G.L. e. 127, % 3% -

The superintendents of the institutions under
supervision of the depariment of correction shall

the
treat the prisoners with the kindness which their
obedience, industry and good conduct merit.

G.L., ¢, 127, & 3§ (in part) =-

4t the request of the superintendent of any
correction institution of the commonwealth, the i
commissioner mey authorijze the transfer, for such period
gs-he may determine, to a segregated unit within anv
correetional institution of the commonweslth, of any
inmate whose continued retention in the general
institution pepulaticn is detrimental to the program.of

the institution. ' T

The court, however, has had an cceasion to apply G.L.

e. 127, & 32 to inmates held in protective custody, although

not for disciplinary infractions. Blaney v. Commissioner of

Correction, 374 Mass. 337 (1878). The purpose ¢

Court stated, is "to assure eqgue! treatment, g5 far 2:s mey

't

reascnably be, for prisoners who are not being disciplined.”

jd. st 341, The Court elso indicated that

"Protecllyve

N
i

cusiody inmetzs ordinarily should not be extendesd any e

[Ee]

'kindness'! then the general populatiocn.” Id. The Singl

t the stgtus of protesetive

Justfce had "acknowledged the
eustody inmetes might reguire that their ireaiment be
'medified negatively' for reasons of special seecurity.” 14.
I't DSU placement is notl &n integral component of Lhe 170
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tnstitution's internal punishment process, but an z2specl of
gdministration and control, s8s the Commizsioner testified,
then it 15 =zappropriate 1o sonly & 32 whicn the Cour! in

Blenev stated is intended "to essure egual treatment, &s far

gs mey reaschably be, for prisoners who are not being
disciplined.”™ Id. The Single Justice whose judgment wes

ef{irmed in Blaney ™"acknowledged thaf the status of
protective custody inmates might require that their
treetment be 'modif{ied negatively' for reasons qf special
security." Id. Similarly, the treatment of those in the
BSUs may.be "modiflied negatively" according to the basis for
their placement in the DSU. ' - : P
.'Thus; & fundamental issue is that of determining in what

wey(s5) and to what! extent the superintendents® obligation to

"treat the prisoners with the kindness which their obedience,
industry and good conduct merit" may be modified for those

in the DSUs. There i{s no apperent besis for modifying
conditions sc thaet they are bérely distinguishable from, or
are substantially similar to, those imposeﬁ upon inmatfes
being punished for discipiinery infraclions. lMoreouer, the
statutory language direcls that the irecatment bear a
relationship to the cong
th of time an inmate spends in the DSU is to be based,

in significant pert, upon the resson.for the initial

placement. Howevear, & distinction mayv be made i3 the

conditions of DSU con{ i RECGORD ABPENDIXg to whether the
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ety

the operetion of the faecility. To veary the lreetmen

prisoners within the DSUs according to the reesscn fcr their

placement, a5 well as their conduel while there, 15

consistent with the intent of G.L. c.312?, § 32 and would

nct confiict with the Commissioner's -expressed need to
provide inersased control. For example, an inmate who (3

placed in & DSU becguse of & finding by the Commissioner

that he poses a substantial threat of damaging or destircying

property need not necessarily be subjected to_the same
restrictions con activitiss zad priviieges as oone who s

safety of others.

found to pose a substantial threat to the
in additian, the Commissioner could extend to all DSU
they too

inmates enhanced opportunities to demonstrates that

are deserving of access te an increesed range of activities

and privileges during their DSU confinement. Thus, the

Commissioaer could ofier enhanced levels of aetivitjes and

privileges lo bDe made available to inmates in the D3Us

depending on the reason for their beinpg in the DSU and their

conduat tharein.

boerds 28 = mezans ol encouraging th
the DSUs, thus lesding to return of lhe
popuiation. Thess conclusions a:

prisgner ito the genersal i

consistent with ihe inteﬁéc@k[}r:’AéPEl\fDlxlz
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to suthorize the lransfer to &

segregatec unit, for such pzriocd &s he mey

inmate whoss continued retention in the geners} pepulation

is detrimental 1o the program of thé institution. That

section slso specifies that segregated umts shall provide

regular meais, fully furnished cells, limited recreaticnal

fecilities, rights of vstatnon and communication by those

e the commissioner

properly authorized, &nd other priviieges

establishes.

The Commissicner, therefore, is ordered to submit within

sixty days of the date of this corder, & plan or plans for a

"

DSU program with an expanded range of activities and

privileges reflecting the direction of G.L. ¢. 127, & 32;

and to indicate whether 103 COMR 421.10(2) shouid be revised

‘to provide for at least thnree showers per week not two; io

specify that the inmates shall receive the same bedding

“UpDiIe: and laundry services &s those in the general

PO Irnmates LHe orovided with -
that ‘e inmeEles oF Droviasd wiln &n

E)
.

P— P o . ¥
ccputaticon: to Py

L

InE=]
ol

[ 43]

cpporlunity to exercise outside of their celis at least one

hour a day five dayvs per week, oulside il wezther permits;
for 103 CMR 421.10(3) to require thal the meals served be

the same as these served to the general poputation; and for
103 CMR 421.11{(1) to emphasize reha‘oif'i.tative programs. 2\}/

587);

/
i}’See for example, Sample Guidelines for the Development of
iriss and Procedures ifor Use 1n Adult Cor*ec{sonal
titutions and adult Loeca}l Deteption Fagilities
2 (1

§0~-241, American %%PCOR"DAISE’ENDE)ESOCM“ o
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Relepte
The preceding enalysis of liberiy snd due process under

the Mazssechusetis Constiiuiion, couplaed with the review of

the Commissioner's testimony

2

—~
A BT SR

~ PR = PR |
L =N IR w J ootrd

i
™

provide both a background and & basis for an exemingation of

the matter of release from & DSU. 1t mey be difflicult to

determine when an inmate transferred to a DSU would no.
longer be a threat to the program of the institution if
returned to the general population. WNevertheless, that

consideration serves as & consiraint on the Commissioner's

ermination of the length of time that en inmate should be

~t

de

i .

confined in a D3U. G.I e. 127, & 3éL Moreover, that
difficulty should not precludse tHE Treview procéss from
generati&é g meaningful inquiry which vields s thoughtful
recommendation to the Commissioner.

The proecedure described in 1063 CMR 421.08(2), dated
19/31/85, may provide protection from the type of arbitrary
gection proseribed by due process because tﬁe board, if it

does not recommend release, 15 1o recommend the date on

which the inmate "shall bDegin to be released” if conditions
rooomTended by ihe board are fulfilled bv the inmate. 7The
Mocde| Correciional Rules and Eegulations,_ﬂmerlcan
Correctilonal Asspeciation (1878); Stendards for Adult Local
Detention Feeilities, Amerigen Correcitongl Associglion
(1881 redern! sStandards [or Prisons and Jeils, U.5.
Departmeni of Justice (1880). 5See glso Cooper v. Gwinn,
968 S.E.a2d 781 (1881) (Court adopted definitions, prepared
by American Correctional Assoce. and Commission on
Aecreditation for Corrections, a5 standerds).
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Commissicner is empowered 1¢ set a dete and cenditions, wilh

i

reasons, for not approving the board's recommendatlions.

Commissioner Fair testif

¢ lhat lnhe ninsty-day reviews areg

to assure thet individuals do not gest locked I1nto the

system: that it is & mechanism for previding en inmate

"f{eedback on (his} . . . conduct and behavior &nd program

involvement over the past ninety days and . . . &n

opportunity for a formal exchange of information and
communication by the inmate to the gdministration.”

1987 p. 23). When asked if the boards have In mind

"]

Feh. 25,

releasing the inmate from the DSU, the Commissioner

responded: "Well, . . . that's certainly someining that they

D

may recommend, the primary function that thev're performing

is to review the progress that's besn made . . . and to

provide feedback . . . ." (Tr. Feb. 25, 1887 p. 34).

If the spirit-of 103 CVYR 42..08 is adhered to; if the
procedures are supplemented by a modilied version of the

discipiinary proceeding regulations discussed above; and if

the treatment-of the DSU inmates is adjusted in acecordance
thea the review

R
vl

(¥ 2]

t

wilh the intent of G.L. e. 127,

a} aspect of &n inmates's

-3
—
~
L]

process may become & more ¢

being relegsed from & DSU.

ssociation's Correctional Law

43
i FY

i

Ll R + 1
The Americaen Corraction

t both court decisions and professional

I
b |
o
o
ipl
-t
]
1Y
o)
[
]
~
m
L
ot
s
o

standerds reguire periodic reviews cof administrative
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75,/ . ‘ . - o
79/ Fheir moce! suggssts review of itpe

siatus of such inmztzss every ihirly davs and thet ihe
review consider the c¢riginal reason for ssgregating an
inagividua: in lignt of his sdjustmen: and benavior in ine

nsyu. 23 The commentary ecknowledges thet no court had
gtlempted te definitively identify every conceivable

criteria that could be applied, but il does suggest that

such factors should reasonably relate to the purposes of

segregation and provide guidaence to the inmate. 247 It
=3 = 3 & . 5

Iists B35 criteria Whic;h some courts had suggested were .

reievant:

i

i The inmate’'s disciplinary record;

. The inmate's paest eriminal record:
D | ;

ji=]

3. Prison records [rom past institutionelizations;

4. Psychological make-up;

I'nvolvement in criminal activity while at the prison;

wy

6. Attitude toward authority:
7. Institutional record on work assignments;

8. Adjustment to institutional programs;

9. Willingness and ebility te house with other inmates;
10. Record of violent reactions to stressful siiustions;
gndg
.'/
-i}%ﬁsﬁccef Correctional Rules &and Regulestions, amarican
Coerrectional Association, 11 (18747},
7
23
e
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1. Hebitual conduct or language of a type expecled 1o

rovake or instigate stressiul, arnaps viclent
[+

< . &

situstions. ?d
o

The use of specific ecriteria can enable & review board 1o

probe below the surfsece of a labeil, such a&s "risk to

security,” and give en inmete an individualized examinalion

which may then provide some guidasnce to the inmate and a

more complete record for the Commissioner's consideration.

.The Commissioner's authority to compe!l the transfer of

en inmate to & segregated unit for such period &s he may

determine i3z, as noted, constrained by the reguirement that

the inmate's continued retention ia the general population

would be detrimental to the institution's program. G.L.

c. 127, & 39. That authority is &lsoc restrictaed by a

fundamental facet of due process - protection against

grbitrary getion by government. Neither the decision fo

place an inmate in & D3U nor a decision regarding the length

of tims he is to remain mey ignore ihose factors.

The Commissioner |s directed to. submit within sixty davs

f the Jate of tnis order, a draft of reguylations {(lo

n
(]
.

supplemsnt those reguired in 5 ion V) which would reffect

oy
(%)
£
Hy
e
[
T2
o>
Et
=
Y
o
o
D

the requirements of G.L. ¢c. 127, §

process demands of the Constitution “th

th nsensus, il any, of those in the corrections

A . _
\7__6_ o | 177
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aomin

L

provi

b

o

- h
"

[43]

-3

on regarding review and release of inmates In
"glive segregalion The drali should includs

freguent pertodic reviews afler itransier of an

suggested fmctors for the board to consider;

hoard, =acn time, for

(1]

a recommendation from th

1 ca n~ny i £
release of the inmate or ol

m =3
i [=3

date on which the
inmate shalil be released if the inmate meets the
conditions set by the board; .

approval by the Commissicner of the recommendation

by hig designation of a releage date and any
ralated conditions, as well as & statement why the
retention of the inmate s for administrative not
disciplinary reasons;

e recommended date and

&
b

or

release upon reaching

n foanA fan
o 8nG LG7

Ha

833

pecjified pondiltli

e
[§]
e
O

megting the

concditions which acknowledge thet placemeatl and

retention erz2 not discipltinary and thus Brg
specifically retatsed to the gdminiztralive r2a3oh

RECORD APPENDIX
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Vib, OJTHER I155UES

Awaliting Action Stastus

The plaintif{ls have asked that the Commisstiocner be

L

lacing inmates in the

i»

enjoined from
Wing or Block 10 in the absence of compliance with the

reguirements for placing and reteining an iamale in

=

and_that the Court declare that such ccenfinement constitutes

confinement to the DSU.

The Mester found that an inmate may be placedvin thisg
Wawaizing action' area while waiting faor an hﬂtiéi hearfné;
thei 1t is really pre—heéring_detention; that the inmate
and mey heave his lights on two

need not wear the jumpsuit

hours ionger.than those in the DSU dewnstairs; and that the

time is credited to whatever time he is assigned in

segregation. The Master alsoc pointed out that placement weas

governed by 103 CMR 420.13(2){b, m),.

In 'an cpinion for the Court, Kenney v. Commissioner of

Correction, 393 Mass. 28, 33-34 (1984), I wrote that the

placement .of an inmate in g DS c¢ell for the commission of

specific discipiinary offenses b

gulliy,

o~
o)

Commissioner hed found that he posed g substantial threat

the institution could not be justified by a cleim that he

'wes in eweiting action status., It would fcllow, therefore,
that placement in the awaiting sction srea under nsar-DSU

conditions, rather th&nRé&Oﬁﬁ%&%ﬁﬁﬁﬁi' may not be a
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substitut

applicebls regulellons. 3See Rovee v, Commissioner of

Correction, 380 Mzss, 423 429-450 (19827},

Placement on awaiting aclion stetus is governed DY

103 CVR 430.21(1) which provides:
.. Al Lhe discretion of the Supenniendent or his‘her designee, and subject to
any apruzable review regquwrements, &n mate who is wnter investizaton for a
pozsinle discipiinary of{gnse. or who has been chargsd wilh or found puilty of &
disciglicary offense. may be placed on awating action status at the instiiution

where he/she is then confined. Sueh status may include more restrictive
anoliome-ant zs deemed approptais by Lhe Supenntendent or hisfher desipgnes. |

It 1s understandable that more resirietive conf{inement may
be appropriate in some instancss and thet the time required

to complete an invesiigation and determine whel zction lo

_ijﬁﬁ may ‘vary.
The Commissioner is ordered to specify within sixty days
from the date of this order ;hosa circumstances which would
warrantl "more résér%ctive confinement” and of what nature;
andgd tp indicate what circumstances mjght warrant holding an
status f{or a period in excess of [ifteen davs.

inmate in this

103 wal 421

The plaintiffs also argue that 103 WAL 421 which

i

specifies "Estimsztied Time of DSU Placement” for & variely cof
offenses such as murder, "assault on stafll with weapon,”
cregting & disturbance, and extortion is.a regulstion and

ce with (e tequirementis of

wes implamented wilthoutl combDlian

2 and 5. The Master, in his "Propoesed

rw

=

o

al
w

)

n
Lo

o

® 'l '

-

ulings®, deseribed 1t as & "valid policy statement™, =

180
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"zujdeline only", which does not vioisie G.L. o. 30A.
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have chossn to defer actiion on this issue pending & later

examination of the operestion of the perigciz (ninetyv dav)

[Hie]

review of the steius of 0OSU inmetes. 4s | tuggested 81 our

November 1987 hearing, 1! may be unnecessary to rasch thet

question if{ the periodic reviews are meaningful in the
context of D3U reiesase.,
.Jumpsuits
[ aiso defer action on the pi&intiffs'l request that I
enjoin the defendents from énforcing the jumpsuit
requirément on D5U inmates. I will wait for the

Commissioner's responss to the reguest to provide more

-specific material regarding t(reating DSU inmates according to

-+

the reasen for their placement din the unit and their cenduct

therein.

RECORD APPENDIX
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Vill., OVERVIEW

This incuiry and the ralated aections are guided by 8

nraecess under the Constitution of the Commonwealtih; by 2

recognition of the fact that issues concerning dividing our

with us &t lesgst

prison population into classes have bean
o PR ?6./...._: o= v ! -
since 1818 97 and by & hope that, lo some exlent, those

who gre employed in and those who are confined to our
prisons have complementary, not competing objectives. . In
deferring action on some issuss while scliciting further

information and suggestions {rom the parties, I seek to

4]

aveid intruding on executive branch funetions wnil
encouraging the perties to jein as partners in this ) :

enterprise wherever possible. At the same time, [ am aware

that "a 'diseretionary assessment of a multiplicity of

imponderables, entailing primarily what a man iz and what he

may become rather than simply what he has done.'" %}/qies

et the core of many of these {ssues.

\‘

iegisiature deciced tnat ihe prison populaticn

xiyin i818 1the

would be split intc classes according to deportment, with
cach class to be lodged and employed separately. Hirseh,
From Pillory to Penitentiary: The Rise of Criminal
ineercereiion 10 Messeenusetts 80 Mieh, L. Rev, [17§, 1238
(1882). '

\2 See, Gresnholtz v. Nebrasksz Penel inmetes, 442 U.5. 1, 10
v1879). '

182
RECORD APPENDIX



-57 -

ORDER AND JUDGWMENT

i1 is hereby ordered end adjudged thati:

The supsidiar findings of fect in the Masier's
Yy g ,

—

rn

Final Report, subjeet to the two'exceptions noeted
ih section if arte adopted énd‘ confi.rmed.
2. The appointment of the Master is continued until
further order of the Cou‘rt.
3. The Commissioner 15 ordered to file with the
Court and with counsel for the plaintifls, monthly
kE

reports for the period April 1 through August 21,

19838 indiéating:

The name, lengthlof stay to date,‘and the

reason Tfor the placement' of egeh inmate in

awaiting action status during that month;
aqd copies of all recommsndations and decisions
reg_arding initial DSU placement and those fr_om gl

DSU ninety-day reviews. The partiss snhould
anticipate a hearing on this materigl in the fall

of 1988,

with the Court,

(5]

The Commissioner i3 ordered to {11
within sixty days of the dete of this arder:
n

a8, A response to the guesiion whether the

"
1

mn

tions applicable to hearings before the

PO BN
gulaL
‘disciplinary board (103 CMR 430.11 through

430.20, dated 5/29/87) should be modified at . 183
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9]

= n

T LU v

teast &5 propozed 1a section ¥, in order io
generale a new set of regulations sgpplicabile

(]
3
b
11]
e
0y
743
O
o 3

reviews .
plan ifor &n enhenced DSU phese program

terized by difflering levels of

€2

cnarsa

privileges and activities to be made available

to inmates based on the resson for their

placement in the DSU and their conduct

therein.
Comments on whether 102 CVIR 421.10(2) should

be revised to provide for at least thres

SNOWETS per week, to specify that the inmetes
shell re¢eive the same bedding supplies and
leundry services as those in the general
population, to specify.tﬁat theliﬁmates be
provided with an opportunity to exercise.
outside of their cells &t ieasl one hour a day
five days per'week, outside if weather

for 103 QMR 421.10(3) to regquire that
the meels served pe the same as i
to the general ﬁopulatjon; and for 103 OMR

it
H

i}
P
«
[¢7]

421.11(1) to emphesijze rehabil

A draft of regulations, in addition to those

requested in "a", which would improve the
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.complaint with claims
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neture and functioning of the DSU periodic

cussed in Seoction VI,
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in
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ldentificaiion of thoss {sclors whieh would

[3+)

werrant a "more restrictive® type of awatiting
gsetion confinement, the nature of thet more
restrictive aweiting action confinement, and
the cifcumstances whicﬁ would warrant holding
an inmate in this status for a period in
excess of fiftesn days.

The plaintifis may file with the Couft within .

seventy-five days of the date of this order any

comments on the material filed by the

.Commissioner.

The plaintifis® request to stirike the affidavit of
Michael T. Maloney is allowed. |

The Commissioner's request for additional findings
is denied. 7

Agtion on the piaintifis® request to smend the

for compensatory and punitive

damages is deferred.

urt retains full jurisdiction to supervise

O
o

The

performance under this order, to medify the order,

in

- - oA » v R ' + .
to1f in the future, condition

o
e i <2, 1P Aange uvule

amrnAd tn voro
ghag ¢ vECE

sheuld warrant such acticon. Any party, on
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reesonable nolice and [or gdegusie cause, may

regquest modiiication of this order.
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