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I . I NT RO DUCT I ON 

By l /1. e i r s m.e n d e d comp l a i n t t' h e i nm a t e s 1 n t h e 

Departmenlal Segregation Unit (DSL') at .\1.C.I. CedHr Junction 

and in the M.C.l. Norfolk DSU request declaratory and 

injunctive relief regarding conditions in those units and 

the procedures by which they are placed and held therein. 

The complai.nt was later further amended to add "additional 

statutory grounds." 

I referred the matter to Andrew R. Linscott, Esquire, as 

Master and directed that any amended complaint be filed by' 

April JS, 1986. On September 9, 1986 the Master's Report 

regarding fire safety was confirmed and adopted and the 

defendant's Proposed Fire Safety Plan was allowed. The 

Master later allowed a motion to amend the·complaint and 

substitute named plaintiffs and allowed a motion for class 

c·e r t i f i ca t i on ( "a 1 1 persons who a r e .or may i n t he fut u r e be 

designated by the , . commissioner as . (DSC! 

prisoners or. h0usf:>d !:: the DSU:; ct ;'1i.C. l. Cedar Junct io.n or 

\JC! ~or f o l k . " ) . 

The .\ic1ster filed his Finttl Ke;,c,rt on Ju.ly 16, 1987 ar.d·l 

allo\ved ~h.e parties 1 motion for a period of timei up to. and 

including September 30, 1987, in which to iile supplemental 

briefs in response to the Final Report. The parties were 

later advised by letter that they had until that date to 

file objections to the Report. On September 28th I al lowed 

a joint motion to enlarge the time for filing "responses 
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and object ionsri unt i J. October 14i.•-h. On that day the 

plaintiffs filed a motion ~o amend the compiaint with claims 

for co;npensatory and ounitive damages, requesting partial 

summary judsr.,en 1. o:: tr'.e equitab!2 claims and remand for 

resolution of the damage claims. They also filed a 

"Memorandum Regarding the ;\']aster's Final Report." The 

Commissioner filed "Objections to Certain Findings of the 

Final Report of the Special Master and Request for 

Additional Findings." The Plaintiffs then filed a Motion to 

Strike the Affidavit of Michael T. Maloney which was 

a t t a ch e d to the Comm i s s i on e r ' s Obj e c t i on s . 

On November 10th I held a hearing on the Master's Report 

-------- a n d r e q u es t e d t ha t b r i e f s b e f i l e d o n Dec em b er ls t • 

Thus, l have before me, in addition to the Amended 

Comp Jain t (as amended) , the Master 's· Final Report , the 

Plaintiff's Motion to Amend with claims for damages, the 

Plain-tiffs' ,Y{emorandum Regarding the \laster's Final Report 

t he PI a i n t i f f s ' Mot i on t o S t r i k e t he \la honey A f f i d a v i t ; and 

the Coc:-:--::issioner's Objections and Request. 
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i l. THE VP.S 7 ER' S REPORT 

r summarize the \1aster 1 s .Suos1diar·y findings whi12h 

include the following· 

The plaintiffs are or recently have been confined to 
segregation and they are representative of a class of 
prisoners at Cedar Junction. 

Cedar Junction has 60 eel Is in the segregation unit 
(30 in the west wing and 30 in the. east wing) and 
Nor·folk has 30 cells in the segregation unit, 
Segregation is the highest level of security. 

The Master considered the Regulations in Exhibit 1 
to be the most important exhi bl t because they governed 
the placement, supervision, and release of a person in 
segregation. (However, the Regulations before the Master 
- 103 0\1R 420 and 421, dated 1/1/78 have been supplan-ted 
by revised versions - 103 0\1R 420 dated 7/10/87 and 103. 
CVlR 421 dated 12/31/86). 

All prisoners are classified and classifice.tion is 
revi~wed every 90 days. The Commissioner has the final 
word on who is p_laced in and rel'ieved from segregation. 
In 1986 the disciplinary boards recommended 121 Cedar 
Junction inmates for consideration for placement in 
segregation (after having made_findings of the 
commission of specific punishable offenses). The 
Superintendent recommended 8. 

The notice for classification meetings and for 
reclassification meetin?S does not Conrein e. recital of 
Re2ulations 420.13 and 421.08 where RDDliceble; or an,· 
indication oi how an inmate or et torn~~- may obtain a· 
postponement. The notice al.So 1aC'ks a specifie steteme:nt 
of the resson t·or the m2~L-1ng. 

The initial meeting is to decide wt·1ether an Jnm2te 
referred by a disciplinary board or by the 
Superintendent is a substantial threat to the safety of 
others, poses a substantial threEt of demaging or 
destroying property, or poses a substanti~J threat of 
inteiiUpting the operation of the prison. 

The case worker does little to assist the inmate 
beiore or dur-ing ·the meeting; tape recording of the 
meet in gs is i a: e; w i t n es s es are ex tr em e 1 y r a r- e; and the 
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case worker meets 'N!th the board just befor·'2 the meeting 
starts and this is not provided for in the Regulations. 
The boar.d sends its recommendations to the 
Super.intendent who pRss~s 011 them ·2nd then forwards them 
to the Commissioner althoug·h th-1s is not provided for 
1n the Re~ulations. 

1\1ost meetings regarding placement in segregation are 
perfunctory and there is a lack of a semblance of 
fairness. The Master adopted as true the testimony of 
attorney Patricia Garin who testified that the notice 
her client received referred to two Departmental Orders! 
but she 'was not informed of the substance of those 

·orders or of any other procedure which would be followed 
at the meeting #nd that she was not able to determine 
what the Orders contained. She testified that at the 
me e t i n g· s he as k e d the ch a i r person fo r a copy o f the 
Orders and was to! d that it was her res pons i bi l i ty to 
obtain t.hern. Attorney Garin testified that she was not 
given any notice that the meeting• would be conducted 
pursuant to any procedures other than those referred to 
i n t he Or de rs . She s a i d t ha t she s po k e w i th he r cl i en t ' s 
cese worker who declined to discuss the case with her, 
would not let her see her report, and indicated that she 
was not allowed as a matter of policy to discuss her 
r e commend a t ions w i th any o n e pr i or to tn e hear i n g . She 
was allowed to see her client's file on t.he morning of 
the meeting, but it did not contain any material dated 
after February of 1985 ( the meeting was held in June of 
1986). The case worker told Attorney Garin that she was 
not aware of any information that was more current. The 
ca s e wo r k e r a 1 s o d e c 1 i n e d t o d i s cu s s t h e ca s e w h e n t h e 
attorney asked what the important issues would be, whBl 
might prevent .her client from being placed in the 
g~:1~:al populetion 1 and 1.•:-ha: ki_r:d of things would be 
relevent .to his ·being placed in the DSU. Attorney Garin 
also asked to have her client's case workers (most 
recent·and current) attend the meeting as witnesses and 
s he ,..,,as r e f er r e d t o t he De p u t y_ 5 up e r i n t end en t. v.'t: o t o 1 C 
her thflt wftnes.ses ar,e not cc:illed at DSL' meetings e.s 8 

matter of policy. During the meeting -Attorney Garin 
asked to have the prisoner 1 s current case worker, who 
was present, as a witness ands.he was told that the case 
worker (from whom the board had already received 
iniormation) would not be allowed to make any statements 
and that the attorney would not De allowed to question 
her. The case work er had met with the board for about 
twenty minutes before.the meeting began; The attorney 1 s 
r e q u es t to tape r e cord t he pr o e e e d i n g was den i e d and she 
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v-.·as told that the .denial was ti matter of polic·y. She v-:as 
also tola' that as a mat~er of policy counsel is not 
allowed to question the client, The board asked four to 
six questions e.ncf then Attorney G8iin was ·allowed to 
ma~e a statement, but the client was not. Tne board 
g a v e i ts de c i s i on or tl l l y an d t ·n e Comm i s s i on e r prov I d e d R 

written decision about a month later. Tne two rnonLn'.) 
the prisoner had spent in Awaiting Action status at 
Cedar Jun ct ion were credited to the two years he was to 
spend in the DSU, but not the e I even months he had spent 
,n that status at Norfolk. This was based on the 
similarity of conditions between Cedur Junction DSU and 
Awa_iting Action status. 

Attorney Garin later attended the initial 90 day 
review meeting regarding her client. The notice of that 
meeting was essentially the same as the first notice. 
She was not informed about the issues which would be 
consitlered and was not allowed to taoe record the 
hearing. However, the (different) case worker did say 
w h a t h i s r e co mm e n d a t i o n wo u I d be an d th a t h e d i d no t s e e 
why her client was in the DSU. Again, th.e board and the 
case worker met separately before the meeting officially 
began. Attorney Garin' s requests to quest i on-.1]:l_<;_S_ase 
worker and for a· summary of what the case worker had· 
said.were denied. 7he tvaid's .:is:·:is:c•~ 'l."3S :~e :;,:~e s:s 
that from the first meeting. The board also stated that 
it did not have the power to reduce the time by more 
than six months. Attorney Garin received the 
Commissioner's form about a month after- the meeting. 

An inmate waiting for an initial hearing is confined 
in the Awaiting Action area which is upstairs in the 
\·,est Viing. Inmates there need not wear the jumpsuit 
required.of those downstairs in.the DSU and may have 
tl",eir lights on two hours longer per day than may those 
1n the DSU. Time spenl in A11·ailing .~ct ion 1s crediti?d 10 

a :, y t. i me as s i g n e d f o r .a DS Li sen t enc e . 

I nm e t e s i n s e g reg a t i on us u a l I y pass f r om th e \\es t 
,,i~g to the East \\ing and some 5o lo Phase ll et 
l\orfolk. Those in the \'iest \ling downstairs are the 
greatest security risks and are the most carefully 
g u a r d e d . 5 e r v i c ~ s I s u ch as e d u c e t i on. , co u n s _e l l i n g , 
psychiatric therapy and exercise are offered on a 
one-on-one basis. Those in the Eest Wing downstairs 
have smell group education sessions, counseling, 
psychiatric therapy and exercise opportunities. The 
authorities encourage inmates lo go from the West to 
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East wing. All inmates in segtegation eat in their 
ce!is. The prlviieges of all inmates in segr<:gation are 
narrow. 

Those piisone:s in :segregat.ion may include inmf!tes 
who have committed murder in prison 1 who have committed 
assault and battery (with or without weapons) on inmates 
and/or staff, who have been involved in orison riots 
possessed guns or explosives, taken ho.stages, or 
escaped. 

Those prisoners held in the DSU are permitted to 
exercise three times per week·, not daily as required by 
t_he Regulations: there is no indoor exercise area for 
west wing prisoners; employment is not offered; and 
those in the west wing must wear a jumpsuit while out of 
their cells, except for exercise and court appearances 
( the re a u i rem en i makes i t mo r e d. i f f i cu I t to h i de 
contrab~nd and was begun in 1983 after an inmate in the 
west wing suffered from an overdose of drugs). 

The Master determined that the most serious 
deviation from the law arises in the 90 day review 
process because of the Commissioner's pbJj_QJ_ophy __ that 
those reviews are primarily for an interchange with the 
inmates, not to decide !f the ::-:;;1nte is ready.Lo ieave 
segregation. Projected release dates which are set at 
the initial hearing remain paramount; conditions 
required to be set at the 90 day review hearings are 
sometimes not put in writing; conditions are not always 
set at the second 90 day review hearing; the cond it i-ons 
usually include keeping the cell clean, remaining 
disciplinary report free, receiving counseling, and 
painting the cell as required; and the·worthwhile Phase 
II program at Norfolk is frequently deleyed to near the 
e:1d of the projected release date. 

The 1Jas._ter considered it to be understandable that the 

Comm i s s i oner mi g ht fee ! th a t an i nma t e vvh'o had corn p I i e d v: i t h 

the condi lions for a period of 180 days was not, on that 

basis alone, ready to reenter the gene~al population; but 

stated that the Reg-ulation did not sup_!)ort such an 

interpretation~ 

In h i s ri Gener a 1 Fi n d i n gs n t h e Mas t er s ta t e d : 11 
, • , i f t he 
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Regulations were administered as wr.itten, end a little more 

use of discretion at hearings was. forthcoming, all phases oi 

p l a c em en t i n s e g r e g a t i on a t Ced s r Ju r. c t ion ·,vo u I d me~ t c: 11 y 

and all constitutional requirements;" 

The Master also presented "Proposed Rulings" which include 

the fol lowing: 

Pre-hearing detainment on the upper level of the 
West Wing does not violate any constitutional rights; 

An inmate should be present throughout the hearing,_ 
except as specifically provided for in 103 OVlR 420.13 
(h) which pertains to the presentation of information, 
other than information from an informant (which _is 
considered to be confidential) such as a psychiatric 
report. (That provision of the Regulation dated 1/1/78 
does not appear in the version of 7 /10/87 .) 

The jumpsuit reouirement for-trielfiliiates in the 
lower_ West Wing is neither unreasonable nor arbitrary. 

The Regulation concerning 90 day reviews should be 
a dm i n i s t er e d a s w r i t t e n • 

Programs for segregated inmates should pr_ovide for 
employment wherever poss i b·l e. 

Exercise should be in compliance with th·e 
Regulations (103 Cl1R 421.10 (2)(c) requires a daily 
exercise en9 recrea~ion period of l:il ieast one hour in 

the unit or outdoors-or at anothf!r designated piaceJ. 
Indoor exercise should be available for lower \\est ½ing 
i n,7la t·e·s-. 

Notices should contain: a v2rba·tim recital of 103 
CliR 420.13 and 421.07 and .08 which govern proceedings 
for reclassification to a- higher custody status, 
transfers to a DSU, and review of DSU status (the 
103 CMR 420 dated 7/10/87 provides less information.); 
information about obtaining postponements of 
pro c $ e d in gs ; and t he s p e c i f i c re a·s on for· t he 
proceeding. 

Tape recording equipment should. be available at 
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CedP.r Jun~tion. 

The Supe:'intendent at Cedar Ju_ne:tion should not be 
involved 1n any way in,reviewing the re~ommendatIons of 
the board concerning o!scement Bnd retention 1n 
seg;-egation. 

The 90 day 
l O 3 0\1R 4 2 1 . 0 B 

r.eviews as presently administered violate 
which govern review oi DSU status. 

l have reviewed the Master 1 s Final Report, the transcript 

of the hearings before the Master, Pla-intlifs 1 :\.-1emorandurn 

Reg8.rding the Master's Final Re_port, and Defendant ts 

Objections and Request for Additional Findings. The 

subsidiary find·ing appear.ing on page five stating that: 

"In 1986 the Superintendent referred only 8 prisoners to the 

Board.n is_ not warranted by the evidence. Commissioner fair 

testified on February 25, 1987 tha·t there were six 

"superintendent referrals to the DSU boards" in 1986 

(Feb. 25, 1987, p. 50). In addition, I do not find 

t•estimony to supp.art the statement ("b") on page seven that 

"No tape recording machinery is available at the prison for 

the prisoners' use at hearings," The remaining subsidiary 

findings are not clearly erroneous, mutu2.lly inconsistent 

LI n \\' 8 :' I 8 n t·-e d b \' t h e e V i d e n C e O r O t h e r' W i S e t 8 i n t e d by e ;- :" 0 I O f 

!2v;, \ici;;s. R. Civ. P. 53(h}(l). 

findings, therefore; are confirmed. 

I do not adopt the Master's Generel finding 1n v-.ihich he 

stated that e.11 phases of placement in segregetion at Ceder 

J u n c t l o n wo u l d me e t en y an d a 1 1 con s t" i t u t i on a l : e q u i r em en t s 

if the ·regulations were administered es written and more 
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d\sc:ret:1on were exercised at the hearings. For reesons set 

!orth below,! conc!u·.de that the mandate of the Constitution 

oi the Commonwealth would not be [u.lfiiled. 

In their Memorandum·, the Plaintiffs supolement their 

co mm e n t s a b o LI t t h e Mas t e r 1 s f i n d i n gs w i t h r e q LI es t s f o r 

rulings regarding certain alleg<2d violations of subslantive 

and procedural due process; and concerning the plac·ement of 

aw a i t i n g a c t i on pr i son er s , t he wear i n g o f j umps u i l s , and 

conditions in the D,S.U.s discuss these issues below. 

The Commissioner presents objections to a "Propo.sed Ruling" 

regarding indoor exercise; to a general finding concerning 

administration of the regulations an.d their relationship to 

the nature and extent of·the plaintiffs' due process ri::hts: 

and to. subsidiary findings that "most hearings for initial 

segregation are perfunctory." and that "there is a Jack of a 

s em b I an c e of fa i r n es s • " focus on the first two below, but 

not the third because 

noted ab_ove, t he. t th_..., 
~ • ' i...; 

have concluded, with the exceptions 

:;ubsi,jiary findings are appropriately 

supported. The Comm i s s ion e r a I so s u bm i t t e d n ea r I y t h r e e 

hundred ''Proposed Additional- ?ir,Ci,-15~, mo;.;L ol v-,•tiich 

pertain to the DSU Phase Program. Tho s e pr op o s e d f i n d i n g s 

do not bear.a sufiiciently close relationship to the issues 

discussed· below to· warrant havl ng t·he Me.ste:-- consider making 

edditicnal findings. 
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1 l RSQUSST:.:D RE LIE? 

ln their Claims for Relier 1n their ,;mended Complaint, 

the p!aintif/s cssert that 

I 

' ' 

2 • 

' v • 

4 ' 

The Commissioner 1 s 11 pla~ing of inmetes in DSUs 
without prior disciplinary or classification 
hearings, without written findings, with legally 
insufficient written findings, and by findings not 
based upon reliabie and credible ev-idenceu vio!ate.s 
the i r r i g h t s to due pro c es s u n d er the Mass a ch use t ts 
Con 5 t i l u t i on " , under G. L. c , l 2 7 , § 3 9 and c . l 2 
§ § 1 l H- 11 1 , and u n d er l 0 3 OV1R 4 2 0 , 4 2 l , -and 4 3 0 • 

The ·commissioner's establishment of a system of 
n con t r a c t c 1 a s s i f i ca t i o n n gov e r n l n g co n i 1 n ·em en t 1 

retention, and release from the DSLls vi.olates those 
same rights, statutes, and regulations, plus 
103 CMR 464, 

The fail.u~---~o provide the plaintiffs with adequate 
opportunities for exercise and recreation °and 
with t~e other programs and services provided for 
by law" deprives them of "their rights to due 
process and to be free from cruel or unusual 
punishments, in violation of article 26 of the 
Declaration of Rights"; 105 O\lR 450.310, 
103 CMR 421 and 464; and G.L. c. 12, 9§ llH and 
11 f. 

Th e Co mm i s s i O n e r I s l! c l o t h i n g d i r '= ~ t i v es ha v e 
deprived the plaintiffs oi property and other 
rights without due process of lAw 1 in vi0!ati-0n cf 
articles l, !O, and 12 of the . Declaration of 
Rights; violate plaintiffs 1 .rights unoer 
-a:tic!e 26 ." and J(J5 CliR .JS0.301 .''And 
u n l av: f u j l y b u r d e n t h e p 1 3 i 0 t i i' : s I e ~: e r c i s e o : ~ h c i t· 

rights under the \1assachuse~t5. Constitution, 
stdtu·tes, and regul&licn.;, 

The pieintiffs later amended ~heir amended ~ompiain! to 

a 1 1 e g e th a t the 1i con t i a c t cl e. s s i f i ca t i on II sys t em r e f e ; r e d to 

above (see #2) violates the i r r i g n t :: ,rnrl 0.1"' r: ; '""" ........ ' ._, . .;.. . c. 3GA., §§ i 

and 5. They have also sought to amend theii requests for 

relief to include reasonable compenseto:-y end punltive 
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damages iiin an unspecified amounl 11
• The plaintiffs 

subsequently filed a motion to strl~e en affidevit 2ttac-hed 

to the Comm is s ion er I s Obj e ct ions . 

I n t n e i r i'-iiem o r a n d um Reg a:- d j n g t he Mas t er 1 s Fi n B 1 Rep o r t 

the plaint i ff s request that the Court : 

1) Declare that deiendant has failed lo provide 

plaintiifs with procedural due process. 

2) Enjoin defendant from placing or retaining 

plaintiffs in DSO conditions absent compliance with· the 

requirements of procedural due process at initial placement 

hearings and at thirty and ninety day review hearings, to wit: 

a) Three ___ days advance written notice of a ·osu 

hearing, which notice shall include a description of the DSO 

board and its powers, a thorough description of the 

procedures to be followed at the hearing, and the 

substantive reason for the hearing. 

b) Assistance of a case ',\·orKer d~ring all phases 

o f the DS U pr o c es s . 

c) An opportunity to meet with a case worker prior 

to the hear j:ng, at wh i:ch t irr:e the c2;e worker sht!l l i:-::'::;r-:-r: 

the prisoner of all information rele\·ant to the hearing, and 

shall allow the prisoner to review permissible portions of 

his institutional file. 

d) Assis:ence er a case woiker at the DSU heaiing
1 

a.nd representat Jon by the casewo~ker where the p: isoner is 

. no t o the r w i s e , e pr es en t e ~ECORD APPENDIX 
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e) ,A,ttendance during all phases of the DSU 

he.a.ring, including the case wo!ker 1 ·s pres2nt.etiOn of 

i n form B t i on , ex c e p t a s pr o v i d e d f o r I n ! O 3 c,-J R ~ 2 O . i 3 ( g ) 

' h J • 

f) The right to tape record the hearing, except 

where the board sets forth in writing the reason why tape 

r e co r d i n g t he hear i n g wo u l d i n t er fer e w i t h the process . 

g) Wiitten reasons for excluding a prisoner from 

portions of the hearing, in conformance with 

1 0 3 0\1R 4 2 0 • I ; 1 3 ( g ) , ( h ) • 

h ) Th e r i g h t t-o p r e s en t s t a f f a n d pr i s o n e r 

witnesses, except where the board sets forth in writing the 

r ea son why perm i t t i n g a p.a r t i cu l a r w i t n es s to a t tend the 

h e a r i n g wo u l d i n t e r f e r e w i t h. t h e pro c es s . 

i) The right to testify with the aid of counsel at 

the hearing. 

j ) 0 r a I no t i f i ca t i on o f the comp l e t e subs tan t i v e 

bRr:;is for th:! boe.rd 1 s ;ecorT.mc:-:{3a~ivr::;, 

k) .'I written report from the deputy commissioner 

for cl2:::siiication and tieatment setting forth ihe co.-n;)lete 

s u D s t a 11 t 1 v e bas i s f o r th e boa r d 1 s rec.- o mm end e t i o n.s • 

l) A written de~ision from the commi-ssioner 

setting forth the compl'2te substantive bssis for his 

decis!o.n. 

3) Declare that defendant fails to provid<: plaintiffs 

with substantive due process. 
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4 ) ..... n:o·n o'efeno:a·n, I:, 'I j I ' - - .. from pla:2ing or re!aining p,,-isone:s 

in DSU conditions absent the requi"rements of substantive due 

pro c es s. , t o w i t : 

a) .the posing of a substantf·al threat to the 

safety of others; or 

b) the posing of a substantial threat of damaging 

or destroying state property; or 

c) the posing of a substantial threat oi 

interrupting·the operation of a state correctional facility 

if confined in any area of any state correctional 

institution; and 

d) provide that placement in the DSU for 

committing a specific punishable offense ·is subsequent to a 

valid finding of guilt with respect to the offense; and 

e) the prisoner shal I be immediately released if 

at any time he no· lo_nger requires confinement in the DSlJ; 

5) Enjoin defendants from setting conditions of release 

which are unreleted t0 the substantive requirements for DSU 

confinement and which are not susceptible of being complied 

with within rinet~: dny~. 

6) Enjoin defendant from setting projec1ed releese 

d a t es wh i ch a r e g ~ ea t e :- t ha n n i n e t y days . 

7) Declare that 103 WAL 421 is not a valid regulation, 

and 1s in violation of G.L~ c. 30A. 

8) Enjoin defendant from enforcing 103 WAL 421. 

9 ) De c 1 e. r e th a t co REC~}llppE;!M)IXh e upper t i er of 
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JO Block constitutes Confinement to the DSU. 

10) Enjoin defendant fiom piecing prisoners in the upper 

ie~ of 10 Block absent cornpl. ie.n~e with :he procedural snd 

s u o s la n t J v e re q u 1 r em en ts for p 1 a c i n g a-n d re ta i n l n g a 

prisoner 1n the DSU. 

ll) Enjoin defendant from failing to provide prisoners 

in the DSU with at least one hour of exercise and recreation 

per day, said exercise to be provided out.doors if the 

weather permits, and otherwise to be provided indoors. 

12) Declare that the jumpsuit requirement in t·he DSU is 

irrational and arbitrary as ap!)lied. 

13) Enjoin defendants from enforcing a jumpsuit 

requirement on prisoners in the DSU, or 1 in the a.lternat.ive 1 

enjoin defendants from enforcing a jumi:isuit requirement on 

prisoners in the DSU absent a showing of reasonable 

individualized cause. 
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JV. >.D.\1!,~ISTR.'.TiV": S2GP.EGA,T!ON 

l n t en 1• 

l n or d er t o a pp r ·op r i a t e J y as s es s t he re q ·u i r em en t s o r 

statuto-ry and constitutional law governing DSU plscem::nt 

per i o d i c r e v j• e w s 1 eon d i t i on s and rele'ase from the units 

is essenticl to examine both the basi·s for and the essence 

j t 

o f t .h e co n f i n em en t . Insight may be derived from scrutiny oi 

a variety of sources. 

When asked during cross-examination before the ,\1aster 

why people are placed in a DSU, the Commissioner responded: 

"Because they committed offenses end they have 
demonstrated behavior and have evidence (sic) and other 
factors that I. testified yesterday that would require 
them to be placed separate from the population so we 
Could. exercise additions! cont:-0!.s C'le; the~. 11 (:':-. 

Feb. 26, !987, p. 8) 

The Commissioner had testified that: 

"Segregation classification means that due to severe 
acting out behavior or a severe aggressive behavior or 
severe escape attempt, an individual has demonstrated 
that they are unable or unwilling to conform to a lesser 
s e cu r i t y en v i r o nm en t and t hey , the r e for e , a r e r eq u i r e d 
to be. p.iaced in an environment with a great deal of 
supervision and rest1·iction." 

(Tr. feo. 25 198i, pp. 16-17) 

·~\:;i te explaining the di i[erence bet~·.·e-2n a segregation 

p l a c em en t and a di s c i p l 1 nary s an ct i on , Comm i s s i oner Fa i r 

tes~ified: 

"Weli, the disciplinary sanction is a penalty for a 
s p e c i f i c be ha v i o r o r mi s ::! on du c t and. a · s e gr e g a t i on 
pl a c em en t i s e. pro c es s th r o ugh wn i ch an inc! i v i du a I has 
demo n s t r a t e d th r o ugh pa. s t be ha v i· ors th a t they re q u i r e 
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addit;onei l,eve\s·o( supervisi8n and securi~y. So t:r-;2~ 
it is E m.esns of predicting future behavior based on 
;::ia3t behavior an-'.J a!so· e means of preva.::nting se·_ri•.:ius 
misconduct 1.r1 1he futu.-e. 

( 7 r Feb. i 9 8 ? , p . ! i ) 

H~ ciescribeci ths DSU board rs role in the lnitla.1 

classiiication as that of making a prediction, based on past 

behavior, of whether the individual will continue to be 

invGlved in negative behavior and could benefit from a more 

se0ure setting and increased supervision. (Tr. Feb. 25, 

1987, p. 22). The Comm i s s ion er said that when making a 

f i n a 1 de c. i s i on on D SU p 1 a c em en t he 1 o o ks to see i -f the 

person could benefit from the maximum supervision and 

me..xinTum security set-up. 11 (Tr. Feb. 25, 1987, p,"~2-4+.----

T:-'.'..!S, t!"-1e b2par ~iiicnt considers DSU placement to be a 

means of providing a greater measur~ of control over an 

inmate. DSU placement appears to be considered as one 

possible response to disciplinary infractions, but not as 

punishment for those infractions .. 

This conclusion is consistent ,..,·irh the direc:ive of 

103 C11R 42-t.07 that an inm2te not be transferred to a DSC 

for cor:~•itting e. specific punishabl:? offense unless El 

disciplinary board hes already found him guilty of a 

specific offense and imposed a sanction, and the 

Comm i s s i oner has ma d e a f i n d i n g th a t the res i den t poses a 

substantial threat '0 of damaging or 

destroying prcperty, or of inte:-:--up:ing the operation of the 
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facility if coniined 1n the genere] popuiat1on. 

In addition, Dr Georg9 Camp testified before the .\·lester 

that in his: o;:-ir-i!o11 s1-=5~2e:-:2ti.:;;-; i:; not punishment 

restricts movement and does not depri~e an inmate of programs 

or services; that inmates are limited in their opportunities 

to go to programs and services, but they are not cut off 

from them. (Tr . Mar ch 3 , 1 9 8 7 , pp . 88 - 8 9 ) . 

In summary, DSO olacement is described in terms which 

indicate it ,is intended to provide increased supervision and 

control of selected inmates, not to discipline t·hern. 

Although not expressed so clearly as it might be, DSU 

placemen.t is presented as a suppleme·nt to and not a .::..._;_:::.__ __ 
substitute for the disciplinary proc<=Sses. Nevertheless, i, 

1s important to review not only the program's intent, but 

also its impact. 

Imo act 

Consideration of some of the regulations which govern 

operation of the DSUs, and B com;->arison of regulations 

governing DSU transfer with those pertaining to disciplinary 

;:10'2ee,-:!i11~s. ::ie; . .::;3 2 pe:;·~~t.:;:;ti·.-::: 011 departmental 

segregat ion 1 s impact on the inmates. It also contributes to 

a determination oi what is required by staturnry and 

constitutional law. 

A DSU is an area for the confin.emen.t of an inmate "whose 

continued retention in the general population is 

de t r i men ta 1 to the pr- o ~~[J AIPl'i'!i:I\JDf)I! c i 1 i t y • " l O 3 CMR 
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,~i.06(;), dated 12/31/86. Tne Commissioner testified lhsl 

seg:-12g2t:on is lhe highest lev2l of se~urity. (Tr. Fet,. 25 

1987; D. 17) Transfer to a DS i__· ' " ' ' governed by i0,3 ().\O; 

, 0 7 wh i ch provides 

(1} A r--_sident may be tra.n.s{e:-red to a departmentaJ segregation unit iiter 1 

Lnd.i.ng by the cor,,mis.sioner that the re:::ord ai the resicient or other re,Liable 
infor:Tia tion inci.ica t e.s !hat: 

(a) The reside=-it poses a substantial threat to the saiety o( others; or 
(DJ Tne resident pose.s a substantial threat oi damaging or destroying 
property; or 
(c) ·The resident poses a suhstantial threat of interrupting the operation of 
the s.tate correctJonaJ facility lf he is confined in the generaJ population of 
arrr 3;tate corre:::tjanal facility. 

('2] hotv.1th.siand.ing any n.tle or regulation of the department to !he contrary, a 
resident s.hall no! be tra.,7..5(erred to a· de;ianme!'ltaJ segregation unit for 
committing a specific punishable offense unles.s a disciplinary beard has iound 
him guilty of ru::h specific ofiense and imposed a sanction pursuant to 103 CMR 
CO.DO (Discio!inarv Process. Rl'les and Re21.Llatio:--.s), and .fhe·commiS5ioner ha.s 
made a iind..:..ng in ac::o:-da..nce with )CJ C)...{?, 421.07(1). ibis shall be the case 
rezardless of whether the specific pl..!!".ishable orrense has been ref.erred to 
outside iaw enforcement agencies for investigation and p::is.sibie prose-::~tion of 
th~ residenL 

{3) Upon receipt of a request from a superintendent to the commissioner to 
tra..--.sfer" a reside:-it to a departmental segregation W1.!t, the rules set forth in 
102 CMR 420.13(2} {Guidf.:Llnes for the Ooera!ion of the Reclassification 
Process -- lntra-Facili!v and !nterfac1iitvl, shall be followed in detenm:ru.n.g 
whether to authorize the transfer of the resident to such unit; except that 
JOJ CMR 420.13(2)(0) shall not be applicable. 

The Department's regulations for Segregation L';:: ~:; 

C\jR 421, 12/31/86) provide in .Section .10 for the 

aveiiability of medi~c.i and psychiatric service5 

I 1 r, 'I 
I i V .j 

inmate to receive at e.est tv;o shov:er.s each week for lrie 

sending of laundry at least weekly, for a daily exercise and 

recreation period of at least one hour-withln the unit or 

outdoors, for three meals each dey, for- visits
1 ---C:.11 U for 

access to religious c-ounseling or discussions and attendance 

at. :-eligious servtces within the unit or other designateC 
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places .. P~ocedures for correspondence, :eading mate~isl, 

and canteen are to be 1he same as for those in the gen~ra l 

population. See;tion .ll prO\'idr.:s f::-;;- counseling ;;es::;/011.s to 

be arranged on request of the inmate;· that education 

programs may include individual tutoring, correspondence 

courses, and participation, if appropriate, in education 

programs at other places; that employment programs may 

i n c I u d e wo r k i n g w i t h i n the u n i t and , i f a ppr op r i a t e , i n 

other designated places; and that inmates may apply for 

furloughs. 

The Master's subsidiary findin,p regarding life in the 

DSU which are summarized in s·ection II_ __ s_how the sta.rk 

contrast between these stated goals and the reality of 

existence for an inmate incarcerated in. the DSU. In 

addition, the regulations do not specifically permit 

participation in such ac.tivities as Correctional 

Industries, State.School/Hospital Programs, l'iork Release, 

£ducaticn and Trti.ining Release, ano Avocal_ional program~ 

(compare 1 .. ~3 Cl]f{ 455, 457, 46-1, 465, 477). The.opportunity 

t o pa :- t i c i ~ a t e i n r e l i g i o u ::- :> e ;- ·1· i c e.: i s r1 o t :;; o Dr o t:. a as i o r 

t fl e gen e r a l pop u l a t i on ( s e e 1 0 3 C\fH. 4 7 1 ) . 

The disciplinary proceeding re1?ulat ion, -. 
(3) (5/i?Q./8",•); ,n.•.C'1·.f1·c, •,r .. ·t th • t,JI,,.,; •• '··• r• ··n ]' . ...,_ ;) ,..._ ':'.~ !:_ .,,,t:: .1.v,1Vflllli,; L'!j_\..."LO -~ :j e. £ De 

considered by th~ disciplinary offi~er when designating an 

o ff ens e as a minor or a rn_a j or me t t ,e :- : the threat to 

i n s t i t u t i on a 1 s e cur i t y , REGQRO AIPl?ENeltx , the ex t en t of the 
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herrn done, and rnit igeting ciircumstences. Those cases which 

involve little or no ~h-re.Bl. to :he well-being of othe:-s to 

;: ~ :, ~ c: '. :: c r i. o the see: u r• i t y of the ins t -i tut ion a r e 

ordinarily designated as minor m2tters. 103 C\1R 430.09(4). 

Thus, cases which would usually be designated as major 

matter:; invoive factors similar to those sf)ecified in 103 

C\1R_421.07(1) as warranting transfer to a DSU. 

Major sanctions under the disciplinary proceeding 

regulation,.103 CMR 430.25 (3), include: isolation for a 

s p e c i f i e d t i me not to ex c =: e d f i f teen days for o_n e off ens e 

and no more than thirty days f OT a l l V i O la t ) 0 n S a r' i .S i O g. 0 U t 

of one incident recommended good ti.me forfeiture; and all 

mi nor san.ct ions (reprimand, loss of privileges, 

res tr i ct i on s , r es t i t u t i on , ext r a wo r k ) • A p u r po r t e d 

regulation which provides the estimated time of DSU 

placement based on the severity of the offens-e (103 WAL 421) 

specifies time periods ranging from siX months for 

•! t t: r e- a t t= n i o g :: o r :: i n t e r i e r r I n g w i t h · a c o r r e c t t on o f f i c e r " t o 

ten years __ for murder (the plaintiffs' challenge to ihe 

~ s au I a : ion i s d i s cu s s e d be I ov:) Thus ; . . ' i3 possible thctt 

:he time an inmate might spend in a DSU may greatly exceed 

the length of ti me provided in a disc i pl i·nary st:n.c~ :ori. 

The nature of the time an inmate spends in the DSU 1 

while perhaps not quite so.severe 2s that served in 

isolation, is characterized by significant iestrlctions. As 
I 152 



a re.-sult 1 an inmate who is disciplined for a major matte: 

might fjnd t'he impact of the related tiflle he sp'?nds in a D3U 

to be more harsi1 thAn t_ h '? the rnsjur sanc.t ion. 

Tnus, i,,;f11 !e the intent of the DSU program may be to achieve 

a greate!'" degree of supervision and C?ntrol, its impact is 

usually more severe than the underlying disciplinary 

sanction. ln those instances a t 1 ea s t , con f i n em en t I n ·a 

DSU may be perceived as being an extension of the 

disciplinary process. 

Furthermore, an inmate faced wit'h a disciplinary proceeding 

in a major matt er has a measure of procedural protect ion 

which exceeds that available to one awaiting an initial DSU 

transfer hearing. For example, 103{J\1R 430.11 (1) provides 

for the service oi a request for representation and/or 

witness form and (2) entitles an inmate to·a continuance ior 

good cause; 430.12 (1) specifically pro.vides for 

representation by a Jaw student or a.n attorney, (2) affords 

an inmate unable to obtain representation the a:;i;:.istancsi of 

a staff membe,i• ,n certain circumstances, and (3) states that 

an ir1m8i.'2 n.shEi!ln b~ ~'='."'.':lit.tee: :::. .i'e22ird ihe hearing; ~30.13 

( 2 ) p e i ;-;-, ! ~ s 2 n i nm e t e t o c ha l l e. n g e t h e i mp a ~ t i a r i t y o f a 

board member; 430,14 (4) indicates that an inmate may call 

end q u es t i on w i t n es s es o· r pre .s e n t o the r e v i den c e subj e ct to 

sanction of fifteen days isolatio"n and reco!"fl.mendcd DSU 
piacement for two years and the Commissioner approved the 
recommendation. Wei(!hel v .• Cornrni.ssioner- of Correction, 
25 Mass. App. Ct. 957 (1988). 
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certain rest~ictions and (5) provides fa~ the e:tendance of 

th2 reporting·staff person, .subject to cer~air. limit2tions; 

informant and his, information be made and put on the record; 

430.16 (1) requires that findings be based on substantis.l 

evidence; 430.17 (1) contains specific requirements of the 

written decision; and 430.18 and 430.19 permit a more 

f I ex i bl e and de ta i l e d r e v i e w p r o c es s . The s e pro t e d i on s a r e 

not available in either 103 OY!R 420.13 dated 1/1/78 or in 

any subsequent regulation applicable to DSU transfers. 

A l t ho u g h t h e pr o t e c t i on s i n 1 0 3 GYIR 4 3 0 a r e no t mo r e 

exte·nsive in a11 _r..._e_spects., .. they do illustrate that 

it is possible that one may have less orocedural protection 

although conironted with the possibility of serving a 

lengthy period in a highly restrictive DSU. 

Thus, although the theory underlying departmental 

.segregation is expressed in terms of cCintrol and 

s. ::!;;: ; :-: i s : :- a ~ i o ;-; , t h e r e r:r. 1 i t y us u a J i y i s ex p e r i e n c e d a s 

restriction and discipline. This demonstrable duality 

s i-5:-:i fic2:;t !y ·sha.pc:s the dee is ions which f"ol !ow. 

Consequently, Departmental segre.gation, with an impaci. which 

may well exceed that of a disciplinary proceeding, ought to 

be gover.ned by proc.edures which requiie.no less than that 

;:equireci in disciplinary proceedings. 
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V. DSU PLACE,\iENT _.:1,ND REV l ~W 

Due Process 

.-\];: hough those irnpr i saned 110 I c,nger hf.l ve a.va i ! a D 1 e many 

of the rights and privileges of the ordinary citizen, 

inmates may claim the protect ions of the Due Process Clause 

and may not be deprived of life, liberty, or property 

without due process of law. 

418 U.S. 539, 555-556 (1974) 

See Wolff v. McDonnell, 

However , these r i g h l s are 

subject to restrictions imposed by the nature of the reg•ime 

to which they have been lawfully committed. Id. at 556. 

The touchstone of due process lies in the protection of the 

i·ndividua-1-against arbitrary act.ion by government. Id. 

The _United States Supreme Court has stated that l.ib~rt:7 

i n t er es t s pro t e ct e d by the F o u r teen th AJTI e_n dm en t may a r i s e 

from two sources - the Due Process Clause itself a.nd the 

laws of the States. Hew i t t v • He 1 ms , 4 5 9 (L S • 2 J 5 , 2 2 3 - 2 2 7 

(1976). The Court rejected the respondent's argument that 

~h-e- Due P-rc~es.s Clause created an interest ill being confined 

to a gener_§I population cell instead of in the more austere 

e. n d r es t r i c t i v e a. c;n i n i ,; l r & t i v e s e gr e g a l i on q u 8 r t er s . -fa . 

at 466-467. Th e Co u r t a l s o cons i de r e d the fact th a t 

Pennsylvania had used language oi a mandatory eharacte,, 

requiring that certain prc·cedures 111 shali 1 , ivv·ill', or 

'must' be employed," and providing that corifinement in 

a dm i n l s t r e. t i v e s e gr e g a t i o n wo u 1 d no t o c c u r i n : .h e a b s en c e o f 

s p e C i f j e d s u b s t an t j V e ~@chR.5 ¼PPENDT~ as " I t he need f O r 155 
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control,' or 1 the th~eat of a se:·ious dis'-urbance 111
• Id. 

The Court wes persuaded ~hat the repeated use 

ci e:,:pl1citiy mand2tory language i:-i connection with 

requiring speciiic substantive predicates demanded 2 

conclusion :hat the State had created a protected liberty 

interest Id. at 471-472. 

Th i s i n q u i r y , ho-we v e r , n e e d no t f o cu s on w h e t h e r t h e 

inmates have a liberty interest arising from the federal Due 

Process Clause or one created by the form of the 

Commonwealth's relevant statutes and regulations. •V 
Instead, it is appropriate to consider the nature and 

commands of the Constitution of the.Commonwealth. 

The prov i s i on s c cm par ab l e to t he Due Pro c es s C 1 a use o f 

the Federal Constitution are Part II, c. l, § art.4,of 

the Massachusetts Constitution, and arts. l, 10 and 12 of 

its Dedaration of Rights. See Pinnick v. Clea1v, 

360 \iass. 1, 14 n. 8 (1971). Due Process is a protean 

conceot which imports different procedures • , . r- r • 
In Qlc1ert:nL 

situations or circumstances. See Haver h i I I \1a nor , I n c . v . 

Comm i , , ion e: of Pub l i c VVe l fare ) 3 5 8 \lass . 1 5 , 2 4 ( 1 9 ~ 5 ) . i .... . ,, 
some circumstances our guarantee of due process he.s impelled 

us to go further than the U.S. Supreme Court. See Moe v. 

Secr-e~aiV of Admini st;-~tion Cf_ Finance) 382 Mass. 629 1 649 

(l98I), and cases cited. Aiticle 12 \11 is one of 1he g;-eat 

landmarks of human freedom It is an additional 
I 

"51ievertheles.s, I note that 103 C'r1?.. ~21.01 was determined in 
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s h i e i d t O p r O l e C t r i g n t s d e C l a ; e d i n 8 r t • ) 0 . I 
11 s e 9 

Pu~liese v. Commonwealth, 335 :\1ass. 47.J 424 (]957), 

emphasis added. The concept that each person possesses a 

01ca~.ur·:;; o[ Jiberly wnicn 1s recognized by, rather than 

created by, the Constitution oi the Commonwealth 1s 

expressed ,n art. 10 which states, in part: "Each 

individual has a right to be protected. in the 

en j o yrn en t of h i s liberty " In·addition, art. 

announces that "All people have certain natural 

essential and unalienable rights; among which may be 

reckoned the right of enjoying and. defending their Jives and 

liberties " Chief Justice Shaw wrote that the 

porti.on of art. 12 which specifies that no person shall be 

deprived of his liberty "but by the Jaw of the land" 

i s to be c o.n s i de red "as the adopt i on o f on e of th e great 

securities .of private right, handed down to us as among the 

I i be r t i es and pr i v i l e g es wh i ch o u· r an c es to· rs en j 6 ye d a t l he 

time of the.ir emigration, And claimed to hold and retain as 

their birthright." j ones v • Ro b b i n s , 8 Gr a y 3 2 9 , 3 4 2 

(!857). This inquiry .. therefore, ma;-· focus immed.iat.ely on 

de t e ; il': i ~ i n g ho'.\' t h e Common we a ! t h 1 s ob I i g a t e d t o res· p e c I and 

protect that liberty ·which an inmate retains, rather than on 

wnether the Commonwealth creates liberty. 

The nature and extent of the reduction oi iiberty from 

Parenti v. Ponte 1 F.2d 21 Z5 (i984), to have created a 
iberty interest. 
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that experienced in the general population to that 

experienced 1n tne DSUs JS cs noted earl:er, signif11_;2nt 

The \12:;1.er cheracleii=ed 1.he privi 1::::5e::: :f =l'. s:-g:-->256.:.€:d 

p r i s o n e r s as be i n g 11 n a r r ow 11 
• The restrictions transcend 

mere physical restraint. Moreover, they are not one-t!me, 

but continuing. 

This substantia diminution of liberty, coupled with the 

fact that the impact of DSU confinement may be more severe 

than that of a major- disciplinary sanction, compels 

application.of due process requirements under the 

Constitution of the Comn1onwealth (bB.sed on separate, 

adequate, and ind-ependent grounds) to DSU placement and 

review. 

As a result, there is no need to follow the federal form 

of analysis which focuses on such questions as whether a 

statute contains mandatory language; creates an 

expectation; limits discretion; or .es.tablishes an 

entitlement. S_ee, for example, the discussion in Boaro ot 

P&rdons v .. A.l!en, 107 S.Ct. 2~15 (1987). That approach hes 

been criticized reachi:-:g . \... ; -
i. !I J;:; ~ar :;.-~o;.: i ca 1 r '::Su i l : 

11 ( \.'1 ) l) e r e t he l e g [ s l a t u r e he. s l i m i t e d a pr i son 
a dm i n i s t r at or I s dis c re t ion , there w i I l pro ba b 1 y be four 
different types of safeguards against arbitiary 
de~isions: the standards ., (related) 
adm'inistrative procedures ., jua1ci_al review ., 
and judicie1 consideration of whether the 1egislature 1 s 
prcceduies are constitutionally sufficient. But wf'1ere 
t h e l e g l s l e. : u r e has prov i de d no s tan d a rd s , n e i : h e r may 
!he courts. In such an instance, there may be no 
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standards, no procedures, and no judlcial review, 
is backwards; judiciai prot2ctioff 
t re a t men t i s moys t, n '= c es s a r y w her e 
prov) ded none. 3 

of tne '.'ignt to 
the legislature 

ir !he s~~;~r!!e Judiciel Court were ~o r2nder the 

This 
'. 2 i r 
n s s 

applicability of the Commonwealth 1 s Constitution contingent 

upon whether certain steps had been taken to restrict 

a drr1 in i s t r a t i v e d f s c r e t i on 1 i t wo u i d not s er v e as an 

i n c e· n t i• v e t o t h e cu r t a i 1 i n g by th e l e g i s l a l u r e or by 

a dm i n i s t r a to r s o f t h a t d i s c r e t i o n , 

Professor Herman also highlights the iact that having an 

11 entrance requirement 11 that is geared to the wording of 

appl'icable legislation means that other relevant factors 

such as the significance of the interest that is involved, 

the impact of the decision on the individual, and the 

critical 

decision 

role that various procedures 

at issue are ignored. ,ysne 

migh.t play in the 

condemns this as an 

abdication of judicial responsibility and suggests that 

while t may or may not be the job of fed era I courts to 

monitor the fairness of state administrative proceedings 1 

-
i t de f i n i t e l y i s th e j ob o i s t a t e co u r t s , ' 

✓ 

The critique b)' Redi;h aild .\•iarshal! also touches a 

central issue: 

I 
v.:'.¥}:l er me. n , u P :- i s on er s and _ Due ? r o c- -2 s s Li· t L g e t i on i; . i n ? r i son er s 
and the Law 5-9 (Robbins Ed. 1987). 

~;{ d. at 5- 7 . 

• s,)_ d . a t s - 8 , 5 - I o , 
v--
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11 I r s ! 1 a s p e c t s o i d u e p r o c e s s a r e o p en t o 1 e g i s l a t i v e 
de f i r1 i t i c n. , ·,he n o f w h s ~ po s :s i b : '2 v e l u e I s t h e 
c-::>nstitutional guarantee of due process :ne 
Bill of K.ighls and t_he Fourte::n'Lh .~mendment botn emoody 
co u r: t :: r - m:: j or i t a r i ::i 11 p, i 1} c i ;; l e 5 d r: - e:i1 p h?. 5 i z i n g 
l'::~is!etive .q:1thnri~y. Pr 1 t !~-::!~ :.::--.:~:....: ;-:,]i:: ;s 
forfeited if they hinge on that very !egis!atur9 to 
def i n e th e i r s cope • Wh a t n e e d fa r a prov i s i on wh i ch 
merely dictates that legislative determinations must be 
obe\·ed? To understand due orocess of raw in this manner 
is ·to wr i t e i t out of the cO n s t i tut ion. 11 V 

J.n addition, if the availability of ,due process protection 

were. c·ont ingent upon the positive act of a majority, then 

some of those who might benefit from that protection, such 

as prisoners, might also frequently be unable to generate­

the support of a majority. 

Our application of due process is guided by an ---
u n d er s tan?. i n g th a t l i be r t y i s n e i t her so l e 1 y c re fl. t e d by the 

state nor only extended by a transient majority. i/ 
Determinini;r the Process Due 

In Tedford v. Massachusetts Housin;; Finance Ai;rencv, 

390 Mass. 688, 698 (1984), the Court considered the 

ple]ntiffsr con:ention that tney were entitled 1 under 

a r t . I 0 of the De~laretion of Rights, to an adjudicatory --
rc:::ised. The Court used t ri e 

an a 1 y s i s o f Regen t s o f S ta t e Co l 1 e e- es v . Ro~ h , 4 O 8 U • 5 . 5 6 4 

(1972), to resolve the plaintiffs' state constitutional 

I 
\~edish and Marshall, Adiudicatorv Indeoendence and th1:; Valu·es 
of Procedurai Due P~ocess, 95 Yale L.j. 455, 467-468 (1986) 

C I 
\i)fhis vi·ew also alleviates a problem pointeC out by Ch,ief 

; 

ju s t i c e Reh nq u i s t in Hew i t t v. Helms ( 4 5 9 U. S. 4 6 0 , 4 7 I 

[ l 9 8 3 ] ) : RECORD APPENDIX 
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I 
cl 2 i m. id. n. ll \1/ Citing tv1e~.12ws v, ,._;dridtsi, 424 U.S. 

3 l 9 ( 1 9 7 6 ) the Court stated that ;n de:e:-mi.11ng wha! 

9ro·cess 1s due it would balance the competing interests of 

tne tenants end the iYIHFA. id. at ciS,6. T n e /via t h e w s Co u r t 

had said that its prior decisions indicated that 

identification of the requirements or due process generally 

required consideration of three factors: the private 
. 

f n t e res t th a t v,.,io u I d be a f f e c t e d ; the r i s k of an er r one o us 

deprivation of such interest through the procedures used and 

the probable value of any additional safeguards; and the 

government's interest, including the function involved and 

the fiscal and administrative burdens that I.he proposed 

requirements would entail. Mathews v. Eldridae, supra 

at 335. 

Application of this federal formula has also been 

significantly criticized. It· has been asserted that the 

U.S. Supreme Court ·entered a ".'mechanical' due process 

p h a s e i, w i t h i t s Ma t h e w s de c i s i o n ; t h a t t h i s i g- n c :-- e s & ;i :1· 

11 1 no n i n s t r um en t a l r 
11 i n t e r e s t s. t h a t t h e i n d i v i du a l o r s o c i e t y 

may have in proc·edur·e for Drocedure's sake; and thR1. tt 

,el eases . ' courts ci t n e burden of finding tha~ a gov er nm:2n Le! 

"it wo.u!d be ironic to hold that when a State embarks on 
such desirabie experimentation it . opens the door 
to scrutiny by the f-ederal couris I while stctles that 
choose not to adopt such procedural provisions entirely 
avoid the st:-ictures of the Due Process •Clause. 11 

Jhe court did not hold that it was required to employ that 
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i n t e r -2 s 1 over1ides e Clear con·s ti tut ion a I safeguard. 
q/ 

\~/ 
V 

P:--o!es.)or \1eshaw warns that 'Neighing the benefits of 

increesed accuracy 8g.einst the cos~s of procedural f0rrn2lil.~,r 

permits general utility to be the measure of Bi!l oi" Rights 

protections~_ but he contends the.t t,he possibility that the 

/ 

general good wi ! l overwhelm individual ~ights 
I 

describes 

/ 
n e e d for t ho·s e pro t e c t i on s . -7 He wo u I d not , however, 

reject. the utility - maximizing approach, but would 

encourage focusing on the extent to which a utilitarian 

approach could yield a justification for individual 

been rights. d Utilitar;an interest-balancing also has 

criticized for transforming the right to· due process from a 

'.::onstitutional limit on the power o{ government in.to merely 

an institutional check on whether the state-1 s procedural 

policies promote the general welfare, lflt is also 

conceivable that an analysis which focuses on increased 

co:sts 1 delayed decisions and pre\'ention of time-consuming 

and frivolous litigation, when r-r-.n.1 I or? ,,, it h - . ",..- . - - ,, . -'' 

that the individual 1 s interest must outweigh tha·t of the 

gove~nment, may render tf"ie individu.gl's: entl7.l-::-~:9n\ tci 

a n a l y s i s I n o r d o 1 ma ~ e s u c n 2 o e L e : ili i n a t i o n I n t n J s 
proceeding. · 

~/ • n ., • • 1 ° · - 1 · -'·-,J,t"',~ e a 1 s n e. n .., ;.,.-1 a r- s :-; a 1 1 s u D r a no t e a I a t .q 1 - 4 ·1 3 . 

1 ol .... . -. i ; ..... _..... • •• ~ ~.v11:::i::new 1 .1arn.n1::;,10~1ve Due :Process: The Qu.est for A 
Dignitary T,h'=orv., 61 B.U. L. ttsv. 885 1 g93 (1981). 

~ 1 /d. at 9 IO . 
\.~-,-

1 9 / 
<:,~)'t~ote, SoeciivinE: the Procedur=s Reauired Bv Due Pro(!ess: 
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procedural safeguards· dependent on a sriowing that it is in 

the· comm u n i l y 1 s bes t i n t er es t s th a t the pro c-:: du re be 

accorded. 

It Is, therefore, appropr1a1.e to consiaer otner !actors 

which may be used to inform an application of the Mathews 

t es t . Th i s i s no t an a I I - in c ! us i v e I i s t because re I e van t 

factors will vary according to the circumstanc·es. First of 

all, there is extensive literature suggesting that the 

effects of the process on the participants, not just the 

rationality of the results, ought to be considered.VA­

c r i t i ca 1 fa c to r i s s a i d to be th e deg r e e to. wh i ch the 

decisional process es preserve and enhance human dignity and 

self-respect. V This is certainly essential, particularly 

for those who wi ! 1 be raturn i ng to sodety. Professor 

Mashaw suggests that dignitary val-ues include: 

equa_Jity - to assure equal respect and equal voice; 

predictability, transparency, and rationality - to permit 

per.sons to engage i n re t i 0 n ~ ! ~ ! ::: n;; i ~ 5 a bo u t the i r 

situations, to provide adequate notice oi the issues and 

e v i den c e and how t h e de c i s i on a l or o c e s s wo r k :=; , a:, n d ta 

provide 2 guarantee (usually by explanation of the b~sis for 

Toward Limits on the Use of ln,erest Balancin;;, 88 Harv. L. 
R.ev. 1510, 1 ~ ' ' l O l 1 (1975) 

, o/d v~ at 1523-1524. 

~ ,( / . 
\/~as haw suora note 10, at 886 note:s 5-12, 

- - I 
l 0/i1 0· 
\/-' 

RECORD APPENDIX 
163 



:.tie decision) thet the issues, evidence, and p:--ocesses were 

mean i n g ( u l t o t he o Li t ,e: om e ; p 2 r t i c i p B t i on - i ~ a me a n i n g f u i 

1"j]Cnner and · lo· / D · 'C'V8"'. ,,u/ rooocur~ f"'An f-' • '-~'. ""--.,./ " --~..., - -~ s er v e instrument!:!] 

goals, such as promoting more accurate decisions; intrinsic 

ones, such ~s promoting a sense of fair treatment; as well 

as rehabilitative ones, ~0uage Friendly once listed 
v 

ele_ven possible constitutional requirements of a fair 

hearing: an unbiased tribunal, notice of the proposed action 

and grounds asserted for ' . 
l L , an opportunity to present 

reasons why. the proposed act ion shoul.d not be taken, the 

right to call witnesses, knowledge of the evide·nce against 

the person, decisions based oniy on evidence presented, the 

right to counsel, the making of a rec-ord, a statement of 

reasons for the government 1 s p.osition., public attendance 1 

a n d j u d i c i a l r ev i e w • o/ Th es e f a c t o r s a r e a pp r o p r i a t e 

guides to determining what 1s required, as is the 

obs e r v a t i on t ha t s o u n d pro c e du r es may g i v e t he 

ci e c i .s i o ri - m !:! K. e r Ii b r o a cJ e r r u n g e o [ i n f o t ,'7U.l t i o n , r e \' e R l n o n e ~ l 

mis.ta~es._._expose irrational decisions or impermissi.ble 

and inspire confidence that decisions are reached 

I 

. .:. 0-0 ,..; a • 8 0 C _ 0 Q C ---v~ ~ -..,,.,, .., ,.,. 
e.t 483-491. 

See E:. i S 0 no:e S, 

. I 
• - I 
_11/2-i'erman

1 
suora note 3, at 5-8 and n. 50. 

V/ 
- - , 
J~S::.~f'chinver The P:-oceduial Due P:ocess Aooroach to \/~-. D l 

!-~Om i n i s t r a t i v e D i s c r e t i on , 9 5 Ya l e I.. • J . 1 0 l 7 1 i O 2 J - l O Z 4 
n. 28 (1986), 
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r ;rl 19/u •e er • a , , y . .:.J iYiO 1 ... o v _ . , as JuCge E2s:erbrook has pointed out, 

s u b s t an c e and .pro c e du r e a r e i n t i ma ~ e l y r e l a t e d ; the 

procedures used ·can determine how much subs t en--:e 1 s achieved 

snd by wnom; and they can serve to measure how much the 

substanti\le element$ are worth. 20/ 
V 

This ba~kground contributes to an understa-nding of what 

proeedures are requi.red here and why. Although certain 

procedures can contribute to the accuracy of the dee is ion 

and the reeognition·or other values, any weighing process 

w i 1 1 be some whet s u b j e c t i v e . I n add i t ion , wh i l e i t may be 

easy to recognize the administrative burden and fiscal costs 

of adopting particular procedures, it also may be difficult to 

ca I cu 1. e t e e s c l ear ·-J-y- the be n e f i t s of tho s e pro c e du r es . 

Nevertheless, a concept of liberty which is not so dependent 

on state cr.eation and maj.ority will, coupl.ed with a view of 

due process which recognizes a broad range of interests, can 

generate a system in which i s more I i k e l y t ha t i s s u es 

wi 11 be ~~plored in interests of societ·y, the 

inmates and penal institutions. 

~" ,/ 
--~omment, Entitlement, Eni-:::ivment, and Due Process of Law, 

.... uke L.J. vo.l. 1974, 89, 116. 
I 

~9'1Easterbrook, Subs ta.nee and Due Pr0eess 1 1982 The Supreme 
Co u ~ t Rev i e w 3 5 , . i l Z - i l 3 . 
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The Reouired Proced~res 

T r 2 D s f e : t o a D S U i s go v e ~ n :; d by l O 3 C, 1 P. ~ 2 l . 0 7 

(l'.2/Jl/86, set out in Secl:on JV),· Subsection (J) airects 

t h a t t h e r u l e s 1 n " 1 0 2 ( s i c ) C\1 R 4 2 0 . l 3 ( 2 ) , . be followed 

in determining •
11 whether to transfer an inmate to a 

DSU. The version of that regulation dated 1/l/78 contained 

a detailed set of procedures for reclassification 

proceedings. However, 103 OVlR 420.1-3 dated 7/10/87 merely 

provides, 

Whenever an inmate has been approved for transfer· 
through the appropriate classification process, he/she 
s ha l l be t r a n s f e r r e d 1 n a c co r d an c e w i t h l O 3 DOC 4 6 l . 
Inmate Transfer- Policv,· Nothing in these regulations is 
intended to limit, in any way 1 the discretion of the 
CornmissT01rer to transfer an inmate pursuant to M.G.L. 
c. 127, S. 97A, M.G.L. c. 125, Appendix A, or other 
appl'icable laws. 

The Inmate Transfer Policy of 103 DOC 461 defines a 

t r a n s f e r as "Th e a c t o f mo v i n g an i nm a t e f r om o n e 

correctional facility to another •.. wi'thin 

Massachusetts " l O 3 DOC 4 6 I . 0 6 ( l 6 ) . It does not 

:=.pecifically refer ~o a transfer to a DSC. riov.:ever 

103 C\IR -lZ-0.13 dat::d 7/10/87 cancel; all ?revious 

r e g u 1 s L i o n ;; r 12 g 2 ~ d i n g j n !Tl 2. t e c 1 a s ~ i ~ i c a t j v ;; v.' h i c h a r e 

inconsistent. l O 3 0\1R 4 2 0 ~ 0 3 . Thus, if the version oi 

1 0 3 •Jv1R 4 2 0 . J .3 d a t l2 d l / l I 7 8 i " . , conside:ed not to be 

inconsisteni with that dated 7/10/87, then an extensive set 

of re~lassffieation procedu;-es may remain applicable to 

transfer to a DSU. 
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the past ,e5uletions requi:-es that range of proceoures which 

due process under the Const [ tut ion of the Commcnwea I lh 

d em ci n a::, f o r l r /j n s f e r t o or r e t e n t I on 1 n a D SU . 

As a result, the Commissioner is ordered to respond 

within sixty days from the date of this order to the 

question whether the regulations now applicable to hearings 

befoJe the disciplinary board (103 CV!R 430.ll through 

430.20, dated 5/29/87), and as modified to incorporate the 

features specified below, .should govern proceedings which 

consider transfer to DSUs and to proceedings which review, 

every ninety days, the status of inmates in the DSUs. The 

propose·d-modifications to 103 CMR 430.11 through 430.20 

.sho11!d in.cludie (hut not be limited to) provisions, e.s 

follows 

1. That written notice of the meeting be given to the 

inmate, and upon request to his representative, at least 

three days before the meeting. 

2. That the notice contain a description of the board and 

its powers the procedure to be followed al the meeting, 

tne reason for th·e rneeting 1 and the time and place for 

the meeting. The notic~ shall also inform the inmate of 

the Information on which the boar-d,may rely so that the 

i nm B. t e may pr e pa r e to d i s cu s s t ha t i n i or ma t j on . 

3. That a case worker or case manager attend all such 

meetings and assist the inmate, 

4 • Th a t t he i nm a t e ha v 15EICfilR~IJlX i t y to d i s cu s s w i t h a 
167 
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~as2 .nanager and his represents·tive all mstters relevant 

:o ti-1e meeting end thaL the C'9.Se manage:-- make ev.ei!able 

to the inmate or to his repre.sen'.ative thos':' po:tion.s of 

h i s ~ o r r e c t i on a i f a c i l i t y f l 1 e the t ms y be di s cl o s e d . 

5 That the lnmete be permitted to re.quest that the board 

rec.ord the meeting and that the board then be required 

to do so. 

6. That the inmate be allowed to confront and cross--sxamine 

adverse witnesses when permi Ling him/her to do so would 

not be unduly hazardous to personal safety or 

institutional se(!uri-ty. If the confrontatiorl oL 

cross-examination· of any witness is denied the prisoner, 

a written statement of reasons shall be incorporated in 

the board 1 s_report. 

7. That the board explain in writing on the record why, if 

applicable, it suppressed evidence tending to impeach an 

informant's ere di bi I i t y. 

8. That the inmate be permitted lo file a written statement 

of his objections to sny recommendation of transfer to 

o r r e t en t i on· r n R D SU ~ s: p A r- l 0 !- t h -2 ~,'.:"pee ! ~ r 0 c es s . 

9. ·That the appeal process be structured so as to involve 

the Deputy Commissioner ior Classification and Treatm·ent 

(or someone in a similar capacity) as in 

In 0 
, U v Gr1R 4 2 0 . I J ( m ) ( n ) an d (pj, dated ii!/78. 

10. That the. board expia in on the record· why it excluded the 

inmate and/or his representative from any portion oi t~e 168 
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heaiing. 

Thal :he inme:e be given ors] notification by the bo2:d 

o f I t s r e co mm en d a t i on . 

12. That the Commissioner give the inmate a written 

explanation of his decision. 

13. That 103 C\'lR 430 .. 11 through 430.20 be modified to delete 

i nappropr ia le references, such as those to the . . 

"disciplinary board" (where used for DSU purposes, and 

to charges and punishment, as in 430.14(1-3). 
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Condit ions 

The cour: has had fev,1 opportuni tr:," tu constiue these 

G.L. c. 127, § 32. -

The superintendents of the institutions under 
the supervision of the deparlmen~ of c-orrection shall 
t r ea t the pr i s on ~ rs w i t h t h e k i· n d n es s wh i ch the i r 
obec i ence, industry and good conduct me, it, 

G .. L. c. 127, § 39 (in part) -

At the request of the superintendent of any 
correction institution of the commonwealth, the 
commi ss Loner may authorize the trans ier, for such period 
as he may determine,. to a segregated unit within any 
correctional institution of the comrnonwealth 1 of any 
inmate whose continued ·retention in the general 
institution population is detrimental to the program of 
the institution. ---

The court., however, has had an occasion to apply G.L. 

c. 127, § 32 to inmates held in protective custody, although 

not for disciplinary infractions. Blaney v. Commission er of 

Co r r e c t i on , 3 7 4 ,\1a s s 337 (1978). The puipose of§ 3~, the 

Court stated, i s l1 to as s u re eq u a 1 treatrn~nt RS f !:I r 

reasonably be, for prisoners who are not being disciplined." 

id. at 341. Th e Co u r t a l s o i n d i ca t e d t h e t. ri P r o t e c t i v e 

custody inmetes ordinarily should not b~ extended any iess 

1 kindness I than the general population. 11 le. The Single 

Justice had 11 acknowiedged that the s:atus of ;:irotective 

(?US tody inmctcic: miC'ht 
• ·····- - - - •••• 0 •• - require that their t:-entffient be 

1 mod i f i e d neg at i v e 1 y I for r ea sons o f . spec i a l sec u r i t y . n I d . 

If DSU placement is not an integrai component of the 
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lnstitution 1 s internal punishment proc::ss, but an espect of 

a dm i n i s t r a t ion and con t r o ! , as ; he Comm i s s ion er t es·: i f i e d , 

then it J5 ,qpprnpr1-:=:1.r: :.o a~ply S 3~ whicn the Court in 

Blanev stated is intended "to assure equal treatment, es iar 

as may reasonably be, for prisoners who are not being 

disciplined." Id. The Single Justice whose judgment was 

afftrmed in Blanev "acknowledged that the status of 

protective custody inmates might requi.re that their 

t r ea t men t be ' mod i f i e d neg a t i v e l y ' for r ea sons of spec i a l 

security. 11 Id. S i m i l a r 1 y , th e t re at men t o.f those i n the 

DSUs may be "modified negatively" according to the basis for 

their placement in the DSU. 

Thus, a fundamental issue is that oi determining in what 

way(s) and to what extent the superintendents' obligation to 

"treat the prisoners with the kindness which their obedience, 

industry and good conduct merit" may be modified for those 

in the DSUs. There is no apparent basis for modifying 

conditions so that they are ba;ely dist.inguishablE' from, or 

are substa-r:itially simil'ar to, those imposed upon. inmates 

bein·g puni.shed for discipiincry infractions. :Vloreover, t.he 

st2tutory language directs. that the treatment bear a 

relationship to the conduct of 
+;..~ ; ___ .. __ 

• ll C l !!(IJ t::t L :::':, , Thus , the 

length of time an inmate spends in the DSU is to be based, 

in significan·t part, upon the reason.,for the_.initial 

placement. However, a distinct ion may be made i:i the 

conditions of DSU conf imooRDAl!'le'!'.Hi<J!l)!)l:lg to whether :he 
171 
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inmate is placed there because he poses s substantial threat 

to the ssfetv of others a substanLic1 ti'i.rec:t of dern2gi.ng c, 

Gestroyrng property, or 2 substantial threat of inlerrupling 

the operation of the facility. To vary the treetment of 

prisoners within the DSUs according to the reason for their 

p ! a c em en t , e. s we l as their conduct while there, 1s 

consistent with the intent of G.L. c. 127, § 32 and would 

not conflict with the Commissioner's expressed need to 

provide increased control. For exampl'e 1 an inmate who is 

placed in a DSU be~ause of a finding by the Commissioner 

that he poses a substantial threat of damaging or destroying 

pr o Der t y need not n e ~es s a r i i y be s U D f e c t e d to ._l_~_s:_.s .am-~ 

rest:ict~or.s er: E.::::ti·llti2: a.;1d p~i·/i;eges as one \-'lho is 

found to pose a substantial threat to the safety of others. 

In add i t i on , the Comm is s ion er co u 1 d extend to al l OS U 

inmates enhanced opportunities to demonstrate that they too 

are deserving of access to an increased range of activities 

and privileges during their DSl1 confinement. Th.us, the 

Commiss ioR-er could offer enhanced levels of activities and 

privileges to be made available to inmates in the DSL1s 

depending on the reason for their being in t.he DSU and thelr 

conduct therein~ These levels could be·u.sed by the revlew 

boards ~s a means or encouraging the IT)Ovement of inmates 

through pheses of the DSUs 1 thus leading to return of the 

prisoner to the general population. These conclusions a:-e 

cons is tent with ,he inteRECO~ifAPPENDIXl2,, ? 39 which 
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empowers the cotnmiss!one, to authorize tf'1e tre.nsfer to a 

s e gr e g a t e d u n J t , f o ~ s u ch p e r i o d as he . me y de t er m i n e , o f any 

inmate whose continued retention in the genera/ population 

is detrimental to the program of the institution. That 

section also specifies that segregated units shall provide 

regular meals, fully furnished cells, Limited recreational 

facilities, rights of visitation and communication by those 

properly authorized 

establishes. 

and o t h er pr i vi I e g es the comm i s s ion er 

The Commissioner, therefore, is ordered to submit within 

sixty days of the date of this order, e plan or plans for a 

DSU program with an expanded range of activities and 

privileg_es reflecting the direction of G.L. c. 127, § 32; 

and to indicate whether 103 OYIR 421.10(2) should be revised 

to provide for at least three showers per week not two; to 

specify that the inmates shall receive the same bedding 

supplies and laundry services as those in the general 

op po r l u n i __ t y to ex er c i s e out s i de of the i r c e I I s at l ea s t one 

hour a day f i v e day s per we e k , o u t s i de i '. ',': e.:: '. r. e :- p e :- ::-: i t s : 

ior 103 C\:lR 4·2J.l0{3·) to require that tf'1e me.als served be 

the same as those served to the general populat (on; and for 

l O 3 0.1R 421 . t I ( I ) t 0 emphasize rehabil·itative programs. _21/ 
\/ 

I 
V'?ee .for example·, Samole Guidelines foi the Develooment of. 
1-'olicies and ?rocedures ior Use in Adult CorreQtional 
insti1utions and A.dult Local Detentton Facl!ities, 
pp • 2 4 0 - 2 4 l , Amer i can ~coRB A~~~~D'IX soc i a t i on ( l 9 8 7 ) ; 173 
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F~ele.ese 

Tne preceding ena!ys :s of l ibe~ty and due p~ocess under 

~he \1EJ.sssachusetr.s Cons~ ,~ut1on 1 coup!r::d with the review of 

·- . . - " Cl I I \..; testimony, 

provide both a ba.ckground and a basis for an examination of 

the matter of release from a DSU. It mey be difficult to 

determine when an inmate transferred to a DSU would no 

longer be a threat to the program of the· institution i{ 

returned to the general population. Nevertheless, that 

cons i de rat ion s er v es as a cons t r a i n t on the Comm i s s ion er ' s 

de t er m i n a t ion of t h e 1 en gt h of t i me th a t an i nm a t e sh o u ! d be 

confined in a DSU. G. L. c . 1 2 7 ,. 9 3 9 • 1\10 r e over I t ha t 

difficulty should not preclude t'ii~r"·eview process from 

generating a meaningful inquiry which yields a thoughtful 

recommendation to the Commissioner. 

The procedure described in 103 Cl1R 421.08(2), dated 

12/31/86, may provide protection from the type of arbitrary 

e c t i on pros c r i bed by due pro c e s s bee au s e the boa rd , . ' l ! 

does not recommend release,. is to r.ecommend the date on 

v,.1 hic/·1 the inmBte 11 shall begin to be released'' if co11ditions 

reco:i,:::ended by the board are fulfilled by the inmate. T!1e 

Mod.el Correctional Rules and Re£ulati.ons, American 
Correctional Association (1972); Ste.ndarci"s for Arlult rocEl 
Detentior1 :'aciiities, .~ . ..rnerics.n Correct1ons.l .Association 
(1981); ?eder!il Standtirds for Prisons and jeils, U.S. 
Depsrrn1ent oi justice (1980). See aiso CooDer v. Gwinn, 
298 S.E.2d 781 (1981) (Court adopted definitions, prepared 
by Arner ican Correctional Ass·oc. and Commi~s ion on 
Ac c r e d i tat i on for Co r r e ct i on s , e. s s tan d a rd s ) .• 
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Commissioner 1s empowered to set a date and conditions, with 

reasons, fOr not approving the board 1 s ~ecomrneride.tions. 

Co mm i 5 s i o n e r Fa i r t e s t i [ i e d L h a t l h e n i n e t y - d c.! y r e v 1 e ',\; s a r e 

to assure that individuals do not get l.oc~:ed into the 

system; that it is a mechanism for providing an inmate 

11 feedback on (his) conduct and behavior and program 

inv9lvement over the past ninety days and an 

opportunity for a formal exchange of information and 

communication by the inmate to the admfnistration.n (Tr . 

Feb. 25, 1987 p. 33) When asked if the boards have in mfnd 

r e 1 e es i n g the i nm a t e from t he D SU , t he Comm i s s ion er 

responded: 11 Well, that _ _r__s .. c;_e_r.tainly somethi_ng that they 

may recommend, the ~r imary function that they're " . ' pertorm1ng 

is to review the progress that's been made . and to 

provide feedback II (Tr. Feb. 25, 1987 p. 34). 

If the spirit·of 103 O'i1R 421.08 is adhered to; if the 

procedures are supplemented by a modified version of the 

discipiinary proceeding reguiations discussed above; and if 

the treaLl)l_ent of the DSU inmates is adjusted in accordance 

w. 1 t h t n ~ i n t e n t o f G . L . c. ·1 ·i 
V - ' 

t n en the r·eview 

process may b.ecome a more cri t icaj aspect of an inmate rs 

being released from a DSlJ. 

The Ame;-1can Correctional Associationrs Correctional Law 

Project reported that both court decisions and professional 

standards iequi:-e periodic reviews cf administrative 
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segrega: ion status. sugg~sts review of 

s~atus of su.ch inrn2tes e',•erv :hirlv days and '.het ~he 

rev1e•.v C?onsider i.he original reason for segrega·t1ng an 

!ndividua1 in light of his adjustmen: ana behavior in tne 
/ 

DSU. if The comm en ta ry acknowledges that no court had 

attempted to definitively identify every conceivable 

criteria that could be applied, but it does suggest tnat 

such f.actors should reasonably relate to the purposes of 

segregation .and provide guidance to the inmate. 3/It 

lists as criteria which some courts had suggested were 

relevant: 

The inmate rs di sci pl inary iecoid; 

2o The i-nmatets past -Criminal re~ord; 

3. Prison records from past institutionalizations; 

4. Psychological make-up; 

5. Involvement in criminal activity while at the prison; 

5. Attitude towar·d authority; 

7. fnstitutiona1 record on work assig-nments; 

8. Adjustment to institutional programs; 

9. Willingness and. abi ! ity to house v,•ith other inu.~tes: 

10. Record of violent reactions to str-essfu! situatiOns; 

and 
/ 

-~70.1odel Corr-e'.:!tional Ruies and Re9:ui2tior.s, funerican 
L-O r rec t ion a I Assoc J at J on , I l ( l 9 7 9 ) . 

I 
o o L . v~ 

I 
,2·h d. v--
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l I. Habitual conduct or languege o[ a type expe~ted to 

provoke or in-st i g a t e stressful, perhaps v i o ) en t 

s i ·: u a t i o n s • '.?5/ 
,,✓ 

The use of specific criteria can enable a review board to 

probe below the surface of a label, such as nrisk to 

security, 11 and give an inmate an individualized examination 

which may then provide some guidance to the inmate and a 

more complete record for the Commissioner 1 s consideration. 

The Commissioner's authority to compel the transfer of 

an inmate to a segregated unit for such period as he may 

determine is, es noted, constrained by the requirement that 

the inmate 1 s continued retention in the general population 

would be detrimental to the institution's program. G.L. 

c. 127, § 39. That authority is also restricted by a 

fundamental f.acet of due process - protection against 

arbitrary action by government Neither the decision to 

place a~ inmate in a DSU nor a de,:;ision regarding the length 

o f t i m ~ h e i s to r em a I n may i g n o r '2 tho s e fa c t o rs 

Th e Comm i s s i on e r i s d i r e c t e d t o s u bm i t w i t h i n s ix t y d a y s 

-. r : h e .: b. t c o f l h i .s o r d e r , a d r 8. f t o f r e g u l a t i on s { t o 

supplef7;ent those required 1n Section V). which w6u1d reflect 

the requirements of G.L. c. 127, §§ 32 and 39; the due 

process demands of the Constitution of the Ccrrnnonwealth; and 

the consensus, if any, of those in the corrections 

I 
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profession regarding review and release of inmates in 

administ~at Ive segre·gat ioG. Tr,e draft should include 

provision for: 

1, frequent periodic reviews after transfer of an 

inmate to a DSU; 

2. suggested factors for the bo8'rd to consider; 

3. a recommendation from the board, each time, for 

rcl'ease of the inmate or of a date on which the 

inmate shalt be released if the inrnat-e meets the 

conditions set by the board; 

4. approval by the Commissioner of the recommendation 

or a written explanation of his refus.e.l accompanied 

by h.is designation of a relea~e date and any 

related conditions, as well as a statement why the 

retention of the inmate is for administrative not 

disciplinary reasons; 

5. release upon reaching the recommended date and 

mee!!ng the specified cor:ditions; end [er 

6~ conditions which acknowledge that placement and 
···-

ret~ntion ere not di3cip!in2ry and tr1us. a.r<2 

s p e c i f i ~ e ! l y r e t 8. t e d to l he a din i n i s t r a t i v e r e & s on 

for the placement in the DS-ll. 
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Vll. OTHER lSSU~S 

Awai tine- Action Sta:us 

Th e p ! a i n t i f f s ha v e as k e d t n a t t he Comm i s s i on er be 

en j o i n e d · from p 1 a c i n g i nm a t es i n t he· up p e r t i er o f the v-i: es t 

Wing or Block 10 in the absence of compliance with the 

requirements for placing and '.etaining an inmate in the DSU; 

and that the Court declare that such confinement constitutes 

confinement to the DSU. 

The Master found that an inmate may be placed in this 

r1 await·ing action 1r area while waiting for an initial hearing; 

that it is really pre-hearing detention; that the inmate 

ne.e-9_not wear the jumpsuit and may have his lights on two 

hours ~on.ger than those in the DSU downstair.s; snd t~a.t the 

time is credited to whatever time he is assigned in 

segregation. The Master a.Jso pointed out that placement was 

governed by 103 0\1R 420.13(2)(b, m). 

ln ·an opinion for the Court, Kenn·ey v. Commissioner of 

Co r rec t i on , 3 9 3 :'Ila s s . 2 8 , 3 3 - 3 4 ( I 9 8 4 ) , l \I' rot e th a t the 

p1acement .. Qf an inmate in a DSU cell for the commission of 

specific disciplinary offenses before he h8d been found 

guilty, _before sanctions had been imposed 1 and b·efore the 

Comm i s s i oner he d f o u n d th a .t h e pc s e d a. s u b s tan 1 i a l th re a t to 

the institution co~ld not be justified by a claim that he 

was in a.waiting action status. It ·would follow 1 therefore, 

that placement in the awaiting action area under nea:--DSU 
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substi;,~te (or pl2c2ment in \he DSU ac,:;orCing to the 

appliceble ;-eg-u)alions. S e e Ro v c e v . Co mm i s s i on I? r o i 

Co; r '2 (' l i on , ·3 9 :I \1:: s s . ~:? 5 419-430 (]98J 

Placement on aivaiting action status is governed by 

103 C\1R 430.21(1) which provides: 

A! Lh~ d.i.scr'!tion of !ht!' Super,..r.!endent or his/hi::-r designee, and sub)tct to 
uiy a;:;::'..:-:.:ab!e review re-qwrement.s, .rri i.n.ma!e who is t.:.."1::ie: i.."'ln . .stirauon !or & 

pos.sibJe d.iscipii.nary offense:. or who has be2n c.harie::! with or found guilty ci I. 

d.is.ciplir.ary offense.. rnay be piaced on .awa.iting ,1.ction status .1! the institution 
where he/she- is th~n confined. Such statu.s may lnc1Ude more restrictJve 
.arool"iocrr .. .,t as deemed .'IP?rop.-i;.t=-: by Lhe Superinte~denr or his/he:- di:.signee .. 

Jt is understandable that more restrictive confinement may 

be appropriate in some insta.nces and that the time requirE?d 

to comp ) e t e an in v es t j g a 1 1 on and de t e rm i n e wh a t cc t 1 on to 

take may vary. 

The Comm i s s i on e r i s or d er e d to spec i f y vn th i n s i x t y days 

from the date of this order those circumstances which would 

warrant r1 more restrictive eonfinement 1
' and of what nature: 

and to indicate what circumstances might warrant holding an 

nmate in this status foi a period in excess of fifteen days 

The plaintiffs also argue that 103 \'iAL 421 which 

specifie:: 11 Es:tiri:2.~.~d Time of DSC ?lacement 11 for a variet_v oi 

offenses such as m~rder riessauJ 

creating a disturbance, and extortion is a reguletior. arid 

wes impJ-emented without complia::~e ·,·ri:h the tequir-emen:s of 

G.L." c. 30A, § 2 and 5 The Master, in his 'Proposed 

R:.;ling-sn, described it as a 11 valid policy statementtlj a 

11 g u i de 1 in e on 1 y 11 
1 wh i ch does not violate G.L. 
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have chosen to defer actlon on this issue pending elater 

examine.tion of the operation of the perioci:; (ninety Ccy) 

re I/ i ey.,· Of l he S t 8: ~US Of OS U i nmH t e S , As ! ·;uggesLed at our 

November 1987 hesri ng, it ~ay be unnecessary to reach that 

question if the pe;-iodic reviews are meaningful in the 

conte;,:t of·DSU release . 

. J um o s u i t s 

also defer action on the p!aintiffs 1 request that 

en j o i n the def end an t s f r om en f o r c i n g the j umps u i t 

requirement on DSU inmates. will wait for the 

Commissioner 1 s response to the request to provide more 

specific material regarding treating DSU inmates according to 

the r ease-n for the i :- p la'.:'ement in the un-i t and their conduct 

therein. 

·-. 
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\II! I. OV~RVI~W 

This inquiry and the related actions are guided oy a 

respect for the dislinct1ve nature of lioe:-ty and due. 

~recess under the Constitution of the Com/Tlonwe2! tf':; by 2 

recog·nition of the fact that issues concerning dividing our 

prison population into classes have been with us at least 

since 1818 0 /and by a hope that lo some extent, those 

who are employed in and those who are confined to our 

prisons have complementary, not competing objectives. In 

deferril1g action on some issues while soliciting further 

information and suggestions from the parties! I seek to 

avoid lntruding on executive branch functions while 

encouraging the parties to join as partners in this 

enterprise whereve:"' possible. At the same time, I am aware 

that "a 'discretionary assessment of a multi-plicity of 

imponderables, entailing primarily what a man is and what he 

may become rather than simply what he has done."' 0ies 

at the core of many of these issues. 

/ 
---~9-'·ln 13!8 the Jeg1siature decided tnat lhe prison population 
wo u i d be s pi i t i n to classes accord i n g to de po r t men t , w i th 
ea ch cl ass to be 1 o d g e d and em p 1 o ye d s e par a t e l y . ff i rs ch , 
F:-ori'i Pill.or-,,:. tv Pen.Jtentiary: The Rise of Criminal 
In12arc~ret!on in NlesseC!nusett.s, 80 Mich. L. Rev. 1179 1 1259 
(!982). 

,~ee, Greenho!tz v. Nebraska Penal inmates, 442 U.S.!, JO 

,1979). 
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ORDER AND JUDG\'IEN7 

J t ls hereby ordered and adjudged ·tha:: 

' ' . Tile subsidiary findings of fact in the Master 1 s 

:inal Report 1 subject to the two exceptions noted 

in sect ion Ir are adopted and confirmed. 

2. The appointment of the Master is continued until 

f u r t h er o r d e r o f t h e Co u r t . 

3 . Th e Co mm i s s i o n e r i s o r d e r e d t o f i 1 e w i t h t h e 

Court and with counsel for the plaintiffs, monthry 

reports for the period April 

1988 indicating: 

t.hrough August 31, 

The name, 1 ength of stay to date, and the 

reason ior the placement of each inmate in 

awaiting action status during that month; 

and copies of all recommendations and decisions 

regarding initial DSU placement and those from all 

DSU nin12ty-day reviews. The parties should 

anticipate a hearing on this material in the fall 

,-,f 1 QQQ 
~ • • ... .., u • 

4 . The Comm is s i ·oner i s ordered to f i l e w i th the Co u r t , 

within sixty days of the date of this order: 

a. ·A respo"nse to the question whether the 

regulations applicable to hearings before the 

di s c i p 1 i nary board ( 1 0 3 CMR 4 3 D . l 1 through 

430.20, dated 5/29/87) should be modified at 
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least 2s proposed in se·~tion V 1 in order ~o 

gen 12 r e. l e a n e w s e t o f 1 e g u l a t \ o n-s a pp l i ca b i e 

Lo meetings on DSU placement and iline~y Goy 

reviews 

b. A plan for an enhanced DSU phase program 

characterized by differing levels of 

privileges and activities to be made available 

to inmates based on the reason for their 

placement in the DSU and their conduct 

therein. 

c. Comments on whether 103 CVlR 421.10(2) should 

·--

be revised to provide for at least three 

showers per week, to specify that the inmates 

shall receive the same bedding sup.plies and 

laundry services as those in the general 

population, to specify that the inmates be 

provided with an opportunity to exercise 

outside of thei'r cells at least one h.our a day 

five days per week, outside if weather 

permits; fo.r 103 C\lP, 4:2!.10(3) to require that 

the meals served be the same as t·nose served 

t o the gene r a I pop u I a t .i on ; and for 1 O 3 0\1R 

421.11(1) to emphasize r-ehabilitative 

programs. 

d. A draft of ~egulations, in addition to those 

requeste'ci 1n 11 ar1
> which would improve the 
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natuie snd func~ioning of the DSU periodic 

ieview process (as discussed in Section VI). 

e . 1 den t i f i C 8 t i On Of th OS 9 f 8 C' tu r S wh i Ch WO u I d 

warrant a 11 more res tr ictive 11 type of awaiting 

action confinement, the nature oi that more 

restrictive awaiting action confinement, and 

the circumstances which would warrant holding 

an inmate in this. status for a period in 

excess of fifteen days. 

5 . The p 1 a i n t i f f s may f i 1 e w i t h the Co u r t w i th i n 

seventy-five days of the date of this order any 

comments on the material filed by the 

.Cammi ss i oner. 

6. The plaintiffs• request to strike the affidavit of 

Michael T. Maloney is allowed. 

7 • Th e Cormn i s s i o n e r ' s r e q u e s t f o r add i ti o n a l f i n d i n gs 

is denied. 

8. Action on the piaintifis' request to amend the 

9 . 

. __ complaint w1 th claims for compensatory and punitive 

damages. is deferred. 

The Court Tetai ns ful juri·sdiction to supervise 

performance under this order, to modify the order, 

and to vs.cete it f in the future, conditions 

should warrant such action. Any party, on 
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r ea son a b l e no t i c e and f o r ad e q u e t e ca us e , may 

request mod\fic.etion of this or:ler. 

En .t ere d : 3, 

186 
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