Cd

© 00 N o o A~ W N PP

N NN DN DN DNDNNDNRR R R R R B B B
0w N o OO h W N PEFPF O © 0N O 0o W N R O

se 5:19-cv-01546-JGB-SHK Document 99 Filed 04/08/20 Page 1 of 11 Page ID #:15

Timothy P. Fox (CA Bar 157750)
tfox@creeclaw.org

Elizabeth Jordan*
gjordan@creeclaw.org

CIVIL RIGHTS EDUCATION AND
ENFORCEMENT CENTER

1245 E. Colfax Avenue, Suite 400
Denver, CO 80218

Tel: (303) 757-7901

Fax: (303) 872-9072

Lisa Graybill*

lisa.graybill @splcenter.org Stuart Seaborn (CA Bar 198590)
Jared Davidson* sseaborn@dralegal.org
jared.davidson@splcenter.org Melissa Riess (CA Bar 295959)
SOUTHERN POVERTY LAW mriess@dralegal .org

CENTER DISABILITY RIGHTS ADVOCATES
201 St. Charles Avenue, Suite 2000 2001 Center Street, 4th Floor

New Orleans, Louisiana 70170 Berkeley, California 94704

Tel: (504) 486-8982 Tel: (510) 665-8644

Fax: (504) 486-8947 Fax: (510) 665-8511

Attorneys for Plaintiffs (continued on next page)

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
EASTERN DIVISION — RIVERSIDE

FAOUR ABDALLAH FRAIHAT, etal., | Case No.: 19-cv-01546-JGB(SHKX
Plaintiffs,
PLAINTIFFS’ RESPONSE TO
DEFENDANTS’ EVIDENTIARY
U.S. IMMIGRATION AND cusTOMs | OBJECTIONS TO THE
ENFORCEMENT ¢t al., gg(lilLL,IA\I\FIQATION OF FRANCIS L.

V.

Defendants.
Date: April 8, 2020
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Attorneys for Plaintiffs (continued from previouage)

*Admitted Pro Hac Vice

**Pro Hac Vice Application Forthcoming
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Plaintiffs hereby respond to Defendants’ Evidegti@bjections to the
Declaration of Francis L. Conlin, ECF No. 95-21edi April 3, 2020. As a gener
response, Plaintiffs note that, in ruling on a motior preliminary injunction, the
Court may consider inadmissible evidence “whendal serves the purpose of
preventing irreparable harm before triaFlynt Distrib. Co. v. Harvey, 734 F.2d
1389, 1394 (9 Cir. 1984). In addition, Plaintiffs respond tof®edants’ specific
evidentiary objections as follows:

1. MATERIAL OBJECTED TO :
Based on FOMDD'’s knowledge and understanding, IQdEits contractors

have not effectively disseminated vital informatevout COVID-19 to individual
in the following detention centers: Krome, BTC, dplddes. The lack of
information has heightened fear and anxiety amotigstietained populations ar
led to a rampant spread of unverified informatimmtighout all three facilities.
FOMDD has heard from several detained individualsua their increased anxiet
and fear that COVID-19 will spread throughout thaeilities. The only education
that detained individuals have received on COVIDAk&8 been informative flyers
posted at Krome. Declaration of Francis L. Conl@dnlin Decl.”) § 5.

OBJECTION(S):

FRE 602: Lack of personal knowledge, failure topagper foundation,
speculation.

RESPONSE

Mr. Conlin has gained personal knowledge throughrdlie as Chairperson
for Friends of Miami-Dade Detainees (“FOMDD”). GonDecl. 1. He has
personal knowledge of the conditions facing thosenmigration detention cente
based on his work with FOMDD, which operates vi@taprograms for those in
detention. Additionally, FOMDD volunteers have bee continuous contact wit
detained individuals at the facilities they sernd have reported their findings tg

him. Id. at 11 2-3. Mr. Conlin’s statement is not basedeculation but rather
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personal knowledge of the conditions FOMDD's cleeate subjected to while

detained in Defendant’s custody.

2. MATERIAL OBJECTED TO _:
Based on FOMDD'’s knowledge and understanding, thasebeen no

material change in protocols or procedures in piadight of COVID-19 at
Krome, BTC, or Glades. Conlin Decl. | 6.

OBJECTION(S):

FRE 602: Lack of personal knowledge, failure topagper foundation,
speculation.

RESPONSE

Mr. Conlin has gained personal knowledge throughrdlie as Chairperson

for FOMDD. Conlin Decl. 1 1. He has personal kiedge of the conditions
facing those in immigration detention centers basetis work with FOMDD,
which operates visitation programs for those iredgon. Additionally, FOMDD
volunteers have been in continuous contact withided individuals at the
facilities they serve and have reported their fagdito him.Id. at {1 2-3. Mr.
Conlin’s statement is not based on speculatiorrddtier personal knowledge of
the conditions FOMDD'’s clients are subjected tolevdietained in Defendant’s

custody.

3. MATERIAL OBJECTED TO :
At all three facilities, we have heard that sta#f wearing surgical masks,

but surgical masks have not been provided to tkerkl population. Detained
individuals at all three facilities report not bgiprovided extra soap, extra
cleaning supplies, or hand sanitizer. Conlin D§dl.

OBJECTION(S):

FRE 802: Hearsay.
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RESPONSE

A district court may consider hearsay in decidirttgtiher to issue a
preliminary injunction. See, e.g., Johnson v. Couturier, 572 F.3d 1067, 10839
Cir. 2009);Republic of the Philippines v. Marcos, 862 F.2d 1355, 1363 {ir.
1988 (en banc)). Even assumarguendo the Court was not permitted to consig
hearsay in deciding Plaintiffs’ motions, Mr. Cordirstatements are subject to a

hearsay exception. In light of the unique circuanses presented by this case, {

residual exception to the hearsay rule would apfbe FRE 807. Plaintiffs are
detained with extremely limited access to couraad] this matter is progressing
rapidly in light of the COVID-19 pandemic. The ktyiof Plaintiffs’ counsel to
obtain declarations from the individuals with whén Conlin spoke is hindered
by the fact that the declarants are detained ictis¢ody of Defendants. Requiri

Plaintiffs’ counsel to obtain declarations from@flthe individuals with whom M.

Conlin spoke would be impractical and unreasonable. Conlin has sworn unde
oath that the details in his declaration are “@nd correct.” Conlin Decl. p.
1. His statements are therefore sufficiently éaand trustworthy under
FRE 807.

4. MATERIAL OBJECTED TO :
FOMDD has heard reports from people detained atrerthat guards are

reluctant to report to work for fear they will no¢ allowed to leave, and for their
own well-being and safety. We heard there had ledecrease in contracted stg
to a “skeleton crew” that would potentially stay-site 24/7. Conlin. Decl. | 8.

OBJECTION(S):

FRE 802: Hearsay.

RESPONSE

A district court may consider hearsay in decidirtftgtiher to issue a
preliminary injunction. See, e.g., Johnson, 572 F.3d at 1083epublic of the
Philippines, 862 F.2d at 1363. Even assumanguendo the Court was not
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permitted to consider hearsay in deciding Plasitiffiotions, Mr. Conlin’s
statements are subject to a hearsay exceptiolightnof the unique circumstance
presented by this case, the residual exceptiometdi¢arsay rule would applyee
FRE 807. Plaintiffs are detained with extremefgiled access to counsel, and t
matter is progressing rapidly in light of the COVID pandemic. The ability of
Plaintiffs’ counsel to obtain declarations from thdividuals with whom Mr.
Conlin spoke is hindered by the fact that the dadis are detained in the custo
of Defendants. Requiring Plaintiffs’ counsel tdaih declarations from all of the
individuals with whom Mr. Conlin spoke would be imaptical and
unreasonable. Mr. Conlin has sworn under oaththigatietails in his declaration
are “true and correct.” Conlin Decl. p. 1. Hiatseiments are therefore sufficient
reliable and trustworthy under FRE 807.

5. MATERIAL OBJECTED TO :
Detained individuals from all three detention cesteport being sick or

witnessing other people with coughs, chills, feyarsld other symptoms and repc
that they were receiving minimal to no medical tneant. Conlin. Decl. § 10.

OBJECTION(S):

FRE 602: Lack of personal knowledge, failure topagper foundation,
speculation.

RESPONSE

Mr. Conlin has gained personal knowledge throughrdlie as Chairperson

for FOMDD. Conlin Decl. 1 1. He has personal kiedge of the conditions
facing those in immigration detention centers basetis work with FOMDD,
which operates visitation programs for those iredgon. Additionally, FOMDD
volunteers have been in continuous contact withided individuals at the
facilities they serve and have reported their fagdito him.Id. at {1 2-3. Mr.

Conlin’s statement is not based on speculatiorrddtier personal knowledge of
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the conditions FOMDD'’s clients are subjected tolevdietained in Defendant’s

custody.

6. MATERIAL OBJECTED TO :
One individual with a work assignment that requisesg in contact with

the food trays reported feeling ill. He went to thedical unit to report his illness
and was not provided with adequate medical caraultiwately decided not to
continue his work assignment because he was a&ragpose other detained
individuals to his illness, and he was not beingvted with extra sanitizing
materials. Conlin. Decl. § 11.

OBJECTION(S):

FRE 602: Lack of personal knowledge, failure topagper foundation,
speculation.

RESPONSE

Mr. Conlin has gained personal knowledge throughrdlie as Chairperson
for FOMDD. Conlin Decl. 1 1. He has personal kiedge of the conditions
facing those in immigration detention centers basetis work with FOMDD,
which operates visitation programs for those iredgon. Additionally, FOMDD
volunteers have been in continuous contact withidet individuals at the
facilities they serve and have reported their fagdito him.Id. at {1 2-3. Mr.
Conlin’s statement is not based on speculatiorrddtier personal knowledge of
the conditions FOMDD'’s clients are subjected tolevdietained in Defendant’'s

custody.

7. MATERIAL OBJECTED TO :
The quarantines in place result in a large numberdividuals being placec

together in a crowded and cramped area withoutespacessary for social
distancing. The quarantines combined with the tadkformation that ICE and its
contractors at both Glades and Krome have failggtd@oide resulted in detained
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individuals contacting FOMDD to tell us that there several cases of COVID-1

at the two facilities. Conlin. Decl. § 12.

OBJECTION(S):

FRE 602: Lack of personal knowledge, failure topagper foundation,
speculation.

RESPONSE

Mr. Conlin has gained personal knowledge throughrdlie as Chairperson

for FOMDD. Conlin Decl. 1 1. He has personal kiedge of the conditions
facing those in immigration detention centers basedtis work with FOMDD,
which operates visitation programs for those iredgon. Additionally, FOMDD
volunteers have been in continuous contact withided individuals at the
facilities they serve and have reported their fagdito him.Id. at {1 2-3. Mr.
Conlin’s statement is not based on speculatiorrddtier personal knowledge of
the conditions FOMDD'’s clients are subjected tolevdietained in Defendant’s

custody.

8. MATERIAL OBJECTED TO :
Individuals are not being screened or getting ttesmiperature checked

before being transferred. Conlin Decl. T 13.

OBJECTION(S):

FRE 602: Lack of personal knowledge, failure topagper foundation,
speculation.

RESPONSE

Mr. Conlin has gained personal knowledge throughrdlie as Chairperson

for FOMDD. Conlin Decl. 1 1. He has personal kiedge of the conditions
facing those in immigration detention centers basetis work with FOMDD,
which operates visitation programs for those iredgon. Additionally, FOMDD
volunteers have been in continuous contact withided individuals at the

facilities they serve and have reported their fagdito him.Id. at {1 2-3. Mr.

7
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Conlin’s statement is not based on speculatiorrddtier personal knowledge of
the conditions FOMDD'’s clients are subjected tolevdietained in Defendant’s

custody.

9. MATERIAL OBJECTED TO _:
FOMDD has heard from detained individuals that Keoi8TC, and Glades
continue to accept dozens of new transfers intdabidities’ custody with only

cursory screening. Conlin. Decl.  14.

OBJECTION(S):

FRE 802: Hearsay.

RESPONSE

A district court may consider hearsay in decidirtftgtiher to issue a
preliminary injunction. See, e.g., Johnson, 572 F.3d at 1083epublic of the
Philippines, 862 F.2d at 1363. Even assumanguendo the Court was not
permitted to consider hearsay in deciding Plasitiffiotions, Mr. Conlin’s
statements are subject to a hearsay exceptiolightnof the unique circumstancegs
presented by this case, the residual exceptiometdi¢arsay rule would applyee
FRE 807. Plaintiffs are detained with extremefgiled access to counsel, and this
matter is progressing rapidly in light of the COVID pandemic. The ability of
Plaintiffs’ counsel to obtain declarations from thdividuals with whom Mr.
Conlin spoke is hindered by the fact that the dacd®s are detained in the custody
of Defendants. Requiring Plaintiffs’ counsel tdaih declarations from all of the
individuals with whom Mr. Conlin spoke would be imaptical and
unreasonable. Mr. Conlin has sworn under oaththigatletails in his declaration
are “true and correct.” Conlin Decl. p. 1. Hiatetments are therefore sufficient|y
reliable and trustworthy under FRE 807.

10MATERIAL OBJECTED TO _:
FOMDD is aware of dozens of people detained at KroGlades, and BTQ

who are elderly or immunocompromised due to diahdtgh blood pressure, and
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other underlying medical conditions that put thdrhigh risk of contracting and
suffering deadly consequences from COVID-19. Coridecl. T 15.

OBJECTION(S):

FRE 602: Lack of personal knowledge, failure topagper foundation,
speculation.

RESPONSE

Mr. Conlin has gained personal knowledge throughrdlie as Chairperson
for FOMDD. Conlin Decl. 1 1. He has personal kiedge of the conditions
facing those in immigration detention centers basetis work with FOMDD,
which operates visitation programs for those iredgon. Additionally, FOMDD
volunteers have been in continuous contact withidet individuals at the
facilities they serve and have reported their fagdito him.Id. at {1 2-3. Mr.
Conlin’s statement is not based on speculatiorrddtier personal knowledge of
the conditions FOMDD'’s clients are subjected tolevdietained in Defendant’s

custody.

p22
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DATED: April 8, 2020

Respectfully Submitted,

/s/ Timothy P. Fox

Timothy P. Fox

Elizabeth Jordan

Maria del Pilar Gonzalez Morales
CIVIL RIGHTS EDUCATION AND
ENFORCEMENT CENTER

/s/ Stuart Seaborn
Stuart Seaborn
Christina Brandt-Young
Melissa Riess
DISABILITY RIGHTS
ADVOCATES

/s/ William F. Alderman
William F. Alderman

Mark Mermelstein

Jake Routhier

ORRICK, HERRINGTON &
SUTCLIFFE LLP

Attorneys for Plaintiffs
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Jared Davidson
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