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Synopsis

United States and civil rights organization brought school
desegregation suit against State of New York, City of
Yonkers, Urban Development Corporation (UDC), and
others. Following deferral, 984 F.Supp. 687, of
redetermination whether UDC conduct constituted
“continuing wrong,” the District Court, Sand, J., held that
UDC retained statutory authority to participate in
remedying racially segregated housing situation and thus
its failure to do so constituted “continuing wrong,”
precluding statute of limitations defense.

So ordered.
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OPINION AND ORDER

SAND, District Judge.

On October 8, 1997, following remand from the Court of
Appeals for the Second Circuit, 96 F.3d 600 (2d
Cir.1996), this Court entered an Opinion and Order (984
F.Supp. 687) which addressed all of the liability matters
relating directly to the Yonkers Public Schools; deferred
issuance of a housing remedy order directed to the State
and deferred a redetermination of whether the Urban
Development Corporation’s (UDC’s) conduct constituted
a “continuing wrong” so that the NAACP’s action against
the UDC was not time barred. The UDC has now waived
the statute of limitations defense with regard to the
housing claims, and this defense is therefore now moot.

I. The Nature of the UDC’s Wrong

The nature and magnitude of the role played by the UDC
in perpetuating and fostering segregation of low income
housing in one quadrant of Yonkers has been fully
documented in prior opinions.' As the NAACP alleged in
its Second Amended Complaint PP 38-42, the UDC’s
initial entry into the Yonkers housing market reflected a
commitment *652 to racially neutral, scattered-site
housing but the UDC soon abandoned this effort.?

Furthermore, the Court of Appeals found that the UDC
“had the power to take steps to remedy that segregation,
and refused to exercise that power because they were
capitulating to political pressures that they knew were
racially motivated.” 96 F.3d at 613.
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I1. The Ability of the UDC to Engage in Remedial
Housing Activities

It having been clearly determined by the Court of
Appeals that the UDC’s conduct constituted an actionable
wrong, the critical question is whether that wrong
“continued” to a time within the three year limitation
period as the NAACP moved to add the UDC as a
defendant in 1987. A determination whether a wrong
continues turns on two principal considerations: the
nature of the wrong (which has already been addressed)
and the ability of the wrong-doer to take corrective action.

This Court previously had proceeded on the assumption,
fostered by the arguments of the State Defendants, that
the UDC had “gone out of the housing business” as a
result of its fiscal crisis in the early 1970s.’ Believing
therefore that the UDC had long since ceased to play a
role in the development of low-income and affordable
housing projects, (880 F.Supp. 212) we found that no duty
to correct could exist absent power to engage in remedial
activities.

It is clear upon further inquiry, however, that the UDC at
all relevant times was and continues to be in a position to
engage in remedial housing activities. Regardless of the
changes within the organization and its financing
structure which took place in the mid—-1970s, the UDC
never lost its legislative mandate to build low income
housing in New York State and has been continuously in
a position to effect remedies to those segregative housing
problems in Yonkers which it helped to create through its
acquiescence in the City’s segregative policy.

Established by the New York State Legislature in 1968 as
a corporate governmental agency of the State, the UDC
had the power to finance and develop low income housing
and to “promise sound growth and development of
municipalities by reconstruction and development in
blighted and substandard areas and in the areas reasonably
accessible thereto.” Peters v. New York State Urban
Development Corp., 41 A.D.2d 1008, 344 N.Y.S.2d 151
(N.Y.App.Div.1973). The UDC’s mandate is contained in
the New York State Urban Development Corporation Act
(“Act”). N.Y. Unconsol. Law § 6251 et seq. (McKinney’s
1979). The language of the Act conveys substantial
powers upon the UDC, including, but not limited to, the
power to acquire or contract to acquire land, to grant
options to purchase any project or to review any leases, to
prepare or cause to be prepared plans for construction or
improvement of a site, to manage any project, to consult
with others toward the goal of fulfilling the mandate of
the Act, to lend money or to make mortgage loans, to
borrow money and to invest funds of the UDC not
required for immediate use.

It is clear on the face of the statute that, as a matter of law,
the UDC is not in any way proscribed from continuing to
erect low-income housing and other residential projects.
Whether, as a result of fiscal policy or *653 constraints or
a change of focus, it has refrained from doing so is
another matter irrelevant to whether or not it has an
obligation to do so.

In the 1970s the UDC lost the power to issue its own
general purpose bonds. Since that time, the agency has
concentrated its endeavors on “economic development
projects,” such as the refurbishment of the 42nd Street
area in Manhattan (See Tr. Conf. of 10/14/97, at 19
(Statement of Anita Lehrmont, Counsel to UDC).) The
UDC presently has a staff of approximately 300 engaged
in economic development projects. The ability to
construct, finance and manage residential housing
projects is and has always been within the purview of the
Corporation and its successor, the Empire Development
Corporation.*

The significant statutory distinction between the former
and the contemporary role of the UDC in the development
of New York’s affordable housing market consists of a
1973 amendment to N.Y. Unconsol. Law s 6265, “Special
Provisions Relating to Residential Projects,” which
specifies that the UDC may not affirm new residential
projects for a town or incorporated village where the local
governing body submits objections. If, however, prior to
submission of the plan, the local governing body has
approved such a plan or executed an agreement with the
UDC, which subsequently relied to its detriment on such
approval, then the project may proceed. Although
deprived of some of its original power and resources, the
UDC was not stripped of its responsibility for housing,
despite the fact that other agencies have since been
created which also deal with housing in New York. We
find that the UDC would be in a position to participate
actively in the housing remedy.

We therefore find that the statute of limitations defense,
which has been waived, does not bar the action against
UDC for conduct for which the Court of Appeals has
found it liable. This Court hereby directs the UDC and its
Director to submit a plan within 30 days for the provision
of resources to implement the Housing Remedy Order
heretofore established by this Court or to provide other
suggested means of addressing the violation of the right
of the class members to nondiscriminatory housing.

SO ORDERED.

All Citations
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Footnotes

1 For an extensive discussion of the history of housing development and the origins of segregative housing in Yonkers,
see United States v. Yonkers Bd. of Educ., 624 F.Supp. 1276, 1289-1376 (S.D.N.Y.1985). Though UDC was not a party
to the original litigation, the 1985 opinion does describe the role of the UDC, in cooperation with the City Council of
Yonkers, in the sponsorship and construction of seven of the subsidized housing projects for families built in Yonkers
during the period 1968-1972. Id. 624 F.Supp. at 1314. That opinion addresses the role of the UDC, specifically, in the
perpetuation of what this Court found to be “a pattern and practice of racial discrimination by City officials, pursued
in response to constituent pressure to select or support only sites that would preserve existing patterns of racial
segregation, and to reject or oppose sites that would threaten existing patterns of segregation.” Id. 624 F.Supp. at
1373.

2 “The UDC embarked on this task with enthusiasm, initially pushing for ‘scattered site’ housing throughout the City of
Yonkers. For example, a list of possible sites referred by the UDC to City officials in June, 1969 contained eleven
locations in different parts of the City. However, the UDC was soon made aware of strong local opposition to the
building of subsidized housing in the predominantly white areas outside of Southwest Yonkers. The UDC clearly had
at least some knowledge that this opposition was race-based. We find that the UDC, confronted with this race-based
community opposition and concerned about the political feasibility of scattered-site housing, made a determination
not to exercise its statutory override powers which would have enabled it to proceed without local approval.”
United States v. City of Yonkers, 880 F.Supp. 212, 228 (S.D.N.Y.1995) (citations omitted).

3 State Defendants argued that UDC is not in a position to cure housing ills in Yonkers “[b]ecause the UDC was taken
out of the housing business, it would not have funds available for new housing activities and it would not have staff
with the expertise necessary to plan housing activities. The proposal that UDC should now plan housing assistance is
thus meaningless.” (State Defs.” Reply Mem. of 10/6/97, at 22 n. 7.)

4 See, e.g., Waybro Corp. v. Board of Estimate of City of New York, 67 N.Y.2d 349, 502 N.Y.S.2d 707, 493 N.E.2d 931
(N.Y.1986) (neither local laws nor city charter provisions in conflict may inhibit operation of UDC Act); Floyd v. New
York State Urban Development Corp., 41 A.D.2d 395, 343 N.Y.S.2d 493 (1973), aff'd, 33 N.Y.2d 1, 347 N.Y.S.2d 161,
300 N.E.2d 704 (N.Y.1973) (UDC has power to override construction laws and ordinances as well as zoning
regulation); East Thirteenth St. Community Ass’n. v. New York State Urban Development Corp., 189 A.D.2d 352, 595
N.Y.S.2d 961 (N.Y.App.Div.1993) (override powers not circumscribed by fact that UDC not lead agency on a project
involving condemnation of property from city and construction of apartment building for homeless and low income
families and commercial building for city).



