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rae!atl a w-. •' ~ p1Med Sato u. popul.at.ian or a 

~ egt-~ plld.t.eat.s.,, ... .. .. ~ 
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IIIL8D ammu. .,1s mazmD uaay 1. 
lllJII)JS, a.'.f. SH1'IHt HICH&It ~ ;.; C&tvm flM41DS, 

ie8ponleau. 

Pet.i.Uol'llll' Dee ~, p1.a1nt.1tt1 in the D1at.nct. Ql\lt't. 

Uld eppel'•nt. 1n the Court ot Appeala1 re~ petit.iona 

W. Cb\11"\ to 1aaue a wtt ~ nrt.1.onlri to the United Sbt•• 

Q)\11"\ of ~· lo.r the '"-t.h ~t to review the j\ldpent 

1n ,.,.. '!t a:w.wn. .. et ele• Jio. 92--a.T12 (?t.h Cit'. Aug. 7, 

1992). 



~Dlam Sal 

'Jtle Oouft of App-le op1nioft 1a WU epon.d ard Npi'Od\aotll 

at pp. 1Wl ot t.be Appel's ot W. PIIUUcm ~ "ht. 

App. ")• 2M opinion or the UDited stet. DlAriot. Cbl.lft tor tbe 

1iestArn _Di.Rr1ct ot V18consin 11 ~ Ull repraduc811 at. r.t. 
App. 3Ao-9Ae 

Jl!llSDICTiaf 

1he Co~ ~ ~ diiCiaion .. 1aued an Ause ?t 1992. 

Petit.ioner harin: !orgone the ridtt. to ieque.t. !or ~ aal 

.5~estion !or P.ehear:1zl£ JA ~ judpent vu ent.ere4 on ~ 

71 l992e 'Ihia Cocrt•s jurUdictiDn ari::Jea under 28 u.s.c. I 12.54 

{:&.). 

'lt.e &ichth Arlen!Dent. to the lhited St.ate~t Cor..t.itution 

;rovidea, "excessive ball ahall not. be required, nor cruel an4 

.. 1he Facta 

Pet.itionet- Dee Famer, a !ed.-al pil"Uoner aa ooraitted 

to t.~e ~ ot the At.tom111 General of the \W.ted Statu tor 

a ~ear ten ot i:l;rlaoi'ZICint. illlpoae! tor .oc... dnS.ce 
#.. - 2 .... • £a:Jd. - the '.;UK: or her incuoeeraUon ru.er ... ~ 

2 F41'081' was sentenced in t.he District of Har:flalll tor otteneea 
u...Ser Tit le 13, Section 1029, 

opaat.iw tea ntt' ~ t. ea ,...,.,.--, all'pl7) • 

... ,,,.....,.. ,..,.... bid -~ to haW ~ cut.nt1oD 

ud .. ~ OQQip~ ..,.._ banu• p1lll. 

r.... ac .. ....S,. .Mr ......_. ld.tbift the F.s.nl 

~ ot Jlr1-. s..u.~ (b ..... 

oa.lt.t.t - tbe tiiiiMd .... ~. 

... 
[.Fu.e], • ~ 7fJe old toNI ... ,,, SDt.o the pnlftl. 

popul.8t:1on at. Jerlllblll'lt • IMrel Piw eecunv izlaUt.ut.ion, CCNld 

po• a .spuiaant. tbNat. to Sfttenal eecunv 1n geaea1 aal 

to [r.,_.] in piii'U.Ovl.are • (Cf»Unc fHw: I• !Flllm. 6aS F, 

9upp. ms, l3lt2 <~ 191tl)). 

~~ ru.. a. truwferrod to the Fed!n1 ~ 

eeUona1 ln.titut.ioat Oxtorcl, -~Min (hereJm,f'tc ~orcl·). 

Prior to hc:r ariftl. at l'C~orcl n c!urir.c her' oo~ there 

l'aalllr reciend C..C~ report.a tor Yiolatinc prilloD 1"Ula. 

AU ot tM ~ Np)rta in110l"linl Fanar were of a 

IIDzMDl.tat anl ~W Dat.uree 1n f~ the oaJoriV ot 

tho ~1pl..iri&J7 rtport.a relatAd to F:lfter'• t.rar~ for 

~. lbe recirnd ..wral. diadplinal')' reports tor at.tlllptinc 

to 1ntl'oduP 1nt.o tM pn.oa, or ..nipulat.e praon ..tical .taft 

into ~ tor bert t.U. honDnee. Soae report.a i:mll'ftll 

~ to ~ older, or reci.fte mthcn&t aut.horiat.iDn, 

t~ c~ ...ac.-up, et.e. ot.htn perta1Md to bel' WU'ins 
pr180n prb 1n 1lhat. -.y bQt. be deaoribed aa a t..s.nine lllnMI'• 

~. pn.oa ot1'1oialat 1lbo are the rapoftient.s :lD 

-)-
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Jud~ ot 41ee:1-.J1 ~ that ._. ot t.M W..S...Y W 

~ Ja.aAdp that. t.Mn .. _. tlftat. to plaint.Ur'• aatw,r lit 

USI'-'l'erzoe Haut.. • ,...,. ,.._ 6-A. '1M ~t oaurt. Nlied on 

344, 349 ('1\.b car. 1991) that. ~ ottio!al8 ... Uabl.t Ullll• 

the £i&hth &: -= ~ 1t tiM9' tild w V.l...... ot • 

threat. t.o an Snate'• ~. ani tau to teb P"•iUU.n .uoa. 

2!1u1 nJIC'tiD& apUoi~ the propo.tUan that. tbe J.i&hth o\:nt-et 

it!po" lieMHty llben ):rieon ~i&la "'bauld ban knDttn" ot a 

c1qer to an inlate1a aatt.e;y1 and. tail to tab premltJ.n 

action. 

~ appul to the Sftllllth Cinnait1 t.be cUatnct. court 

j\ldpa!t. .. ~ affirmed uitbout opinlone Me .. lA 

1!le Seventr. C1rcuit. atru-.s tbe di.at.rl.ot. cou:rt.•s decS.ion dqpite 

the tact, tbat. the ~ent.a ~ or should haft Ja¥Nn" 

c4 the ~ facing Fuacr ot. US!\.'i'wre lbute. ~. 

sivine al.JAt;SuDe t.o it'• holdin£ in ~ that the ~ 

~- dou nDt impoae HaMlit;; upon pi'Uon oi'tidala • 

~ "ahoulai have lcniND" ot a du\.'"ft' t.o a pri8oaer•a aatt..,.. 

'Jht. caM ...... ... - ~ 1Mae ot conat.1tut.1oaa 

lae 2he s.natb CI.Joft1t. chdaon OODtUA:t.a v1th 4acUon8 ot the 

1ld.r4 lllll 111Mb Clnult.a, • lllp. ~ I. 10.1(a)1 llld c:ontlSct.a 

with t.bS.- Qlun1a ouea 1110hibit.11w ...... ._1117 ml .atoll 1Dtl.1ct.1Gil 

ot pe1D upall ~. - ~ l0e1(c:). 

In 'tlMJ1 1t lit........,., 726 P.&upp. w.4 (H.D.JDS. 1989) 

t.bia dUtr1ot. oourt ,.....,.,... that., 

• • • • • • • • • • • • • • 

A [,r1.on ot1'icia1J IOta with ldel.ibcate 
Uditt_...., 1I1m he lcDDwa ot the daapr 

or .._.. the t.hnat ot riolMce S. 10 
penuift that h1a ~ 1110' be inttll"l'ed, 

7ft • taUa to WCII'M a pol.1.q or t.Ue 
ot.Mr reuarabl• .W,. e1cb ~ ban l!oeD 
anMUtold tbe ham. A fprucm ot~ -=ta 
I' 'J-'7 or with 'rrala- d1s:npRt 1lbeD 
be din 1 "''la a wlMt•U•' 1"1* ot ~ 
that. elt.blr ia IDe to !WI or 1IOUl4 be 
~ t.o a I I bl• pi!NOft in h1a 

- po.W.oft. 

1At at. ll48-49. 

V1t.h t.bia NIS'*MI)' priDDiple or the ES&bt.h Al•d•nt. 

1n tact, the IndS.MI D1atriot Qt,\&l"t, in ~ concluded that 

olll'tdn ~ ~ to an W~ 

-?-



tor ..... the riM or att.aok ,. ., ~ .... ~ t.bat. 

prison otfic$.a. failure to protect U.. traa at.t.ak ltat.a a 

claia or ~t.e ws.u...... h aoun ..m on to point­

out. the ~ CiJ'CUit'• n11llc that tzw•=•l ~ brN8Id 

1n an aU411la ~ face aD ....... ~ 11* or 

att.eckf tma, a Sdent.1f'1able pavp of ~tea tlbo pn... official& 

1!1JSt taD ~ .... to J!r'C)tect. fJaa baNe Jler!etJw: Tt 

Ftulkrs• 821 r. at 408, 41.7--18 (7th esr.) est, w'• 484 

u.s. 9.3.5 (1987)._ 

the Sevcrt.b Circuit renrMd the cU.at.rict 

court •a bolAUzlg that t.be Eiaht.h ~ ~ liabilitf' to be 

imposed on pn.on orticiala, '\men (t.h..,.] diaepld a ~ 

ria.'t o! ~ that. eith.. • • • (thq abould have Jcnae] 01' 

1Cillld be appBI"'ftt. to a reuonable peraon 1n [their) poait.iaa. • 

i!• H;9']] r. AaeJw1.b• M f.2d 3lt4t 348 (7th cs.r. 1991). 

In 1t. '• rejoct.ion ~ the cU.st.:1ct CCNI't.la ~ haft 

lalaun" approach the Snmt.b Circuit. add, tt(p]riaaaaoa an dqwou 

(t.bnt'a ~ ll!q' are ccmtined SA the tint place). Ckauda haft DD 

OCII'It.l'Ql o,.. the t..,..ent or the illllatee t.hq ~. the 

d-. of the pi'Uona1 t.he plac~ or the prUoDer&, and t.he 

ntio of atatt to m.ate.. Saae 1eftl of lll'utaU!v ml aaual 

~ CIDill t.h• 18 SDwitai\Le liD •tter ..... the pal'4a 

doe ~I'M1 BecGUM Wolalce 1a iM'rit.able 1lft1na all. ~ 

ere J.ebd in t.he1r cella 24 boura a diiJ ml ...sat.td (a "80Jution• 

poaiJll oonatituts.m.l ~ of it.. Otm) it. 1dll al..IIII!J• 'be 

poaail»lA t.o ., that the ~ lleboul4 b&ft lcDDII\11 or the l"iike 

1-..l t.h• ahauld and dD." )1,. at. 348 !be CGUI"t. conclullled• 

-r..laP'1el t.o a ~ the objeot.ift "'bould..,. m..• Cia] 

Nt.be a. ~ Met •• h.- the SupN.e Q)\ll'tta &t.ciiGU in 

tbe s.na&b ~ fowlS u.t. the ~ haft llbDWl· ~ 

•• JDt .u.&)- the aulpebl.e -... or 111a1e 01' aJ..u" 
c N1J1 -. ot the ~ • J•nto u cl8tiDid lG' t.hSa Court in 

yng It Selts' W fdt,:H 271 U991).4 

'!be 'Jidaod C1rcait. Cb\ll't of "'•11• cona:Sd..,. m1 nJtilll 

the Sewnt.h ClnNit'a polit.iDftr 



-- Je q.we. - '• at ,.,.. )50-Q ()Lt Clr. 19912)! 

& ;DJn 7• •w tbSa QMot. M14 u.t ta.. s. • 

obj.Uwe -' MJectiwe o 111111 nMt ot • Bl&b'h .......,. nolatioa. 

'lbe objeet.ift o~oa~ reqa1ra the d.,rl~ or hall to be 

atftciaq eerJDua u to be oonaideed ~ Jldtler Tt 

QJate 47S u.s. 312 (1986), Wm 7• *!'u'=e _ u.s. 

- (l99l). 

ott~ re.pmaible ~or the cllpl'i...UC. or hllra to haft ected 

with a IIUUiciant. snlptbl• .t.at.e o~ II1Dl. 

'Vi th ~ to the objel:t.iwe 00111p0nent of an Ei.shtb 

.tac.!aent Tio~io,. ~ annDUnOed no .., rW.e.• ~ 

tJei·"ll'nrr _ u.s. ____. _ (l99l). It bu lone bMn tne 

~ ot the land that. act.., aUCh u npe, llhich are not a 

part ot the inat••• pri8on eent.ence, are au1'tic~ IMII'iDua 
' 

to iqllicat.e the Eiaht.h Awe&""-nt. "!be Su~ Court held 

that the sta~ had an at~u-r.t.in ~ to pi'Ori.de aclequate 

r-!1 cal cue ~or priaonen aiDce incarceNt.icm ~ • 

inmt.e hoC! ~ tor hiaseU, lett)]•. 429 u.s. et 10~ 

97 S.Ct.. at 2We In Ypupsbpl Ye 3aaeo, 4S7 U.S, 'Pit l02 

S.ot.. 2452, 13 t.,fct,2cl 26 (1982) the l:ourt extenllld fet.e]]• 

to ilp)" a ctuV upon the .tate to proYide 1mo~ 

4 

5 

-~ 

co.ittld ...t.1 ~ IIICh ...n.cea u an MO-IJ')' to m... 

IW'.,.b)e ..n.. ••• tftll otMn. Dl ..... br Dgt. Ye !fl=d== 

Qzypt;r W• et ¥•1 Stn¥•· 489 u.s • 189 ••• (1999 ). 

[~ s.J 1» ~taU" cUtf...ace h_.. .._.. (ramer], II' 

nuon ot 0..] SDcac....u.on, s. 11bolll' cleperUnt. upon pa-Uon 

otf!cial.l tor ~ ••• • 1gsa y. Q•'n''Pr 91.4 "• 2cl 344t 

~362 ()I esr. 1992) (intArMl quotatiana Clld.ttecl). 

2be IUbJaoUw ~ ~eel in ~ & 1»t 

JII"'Y1de an atfirlatiw &'tid..,.. izl cl~ the ~ of 

lcnoldadp pri8aft ~ lllat. JX)SMN to -~ the E1,:p1th 

circuit court. ~ cnpplld with, ard are diYided over, the 

queation ot \~!ether the IUbjoctin oo111p0nent requina pn..or. 

ottd&l.a to haft "actual knDitlAidge", or 1t :it 1a aatiatiell 

Uhen UN~)' "'lhould have knolm"• It S. 1»t ~ that the 

cUcuit court. ce in a cl1acorcbna;y r.er tbe culpable state 

ot aiDl co' - ... the cliuentJ.n& Ju:rtic83 in ~ 

c:xpla1ne4 r 

¥11m '' Nttr. _ U.S. _ (1991). 

In the atnct., the cS.1.Nenten are conect.. art. in practice, 

the louor court. have lal'~ oonatruded the "eulpable :rt;ate ot 

-u.. 



m1ftl" to be aat.1at1.edt libel pr1.an otft.cs.le .._, or lhould hllft 

knom ot • ~ r1lk ot ~ that. _tmUld be .... !o 

& NUODable ,...oft jn b1a poa!Uaa. Aft't9:1:rn J• .JSEfet 

UGuW'n, 842 r. 2d 556, ss,_. (lA esr. 1988) 21w 

Senntb Cizocult. c*U»n 1D ~ s. tbe ftl7 ....u.cat.Son ot 

the ISabt.h ...., S•nt ~ to be tree ._ CI'Qil Mil '"wwl 

JID"'''''-nt that. tbe .u...ntAn ..maionC. tal• tbe IIQIA 

dec~ a prislon oi'ticial. S. o~ l.1.eble 1t he hu "actual 

lc1oW.«!p." '1h1a CllllaM that U priaon ott1cial.e vitbout 

chedd:lc the prUon l'eCOZ'Q place • prUaolr tlbo ia 1n tbe 

Federal Vit.Deea Pnlt.oct.ion pl'OgrD in M inst.it.uUon tllhere the 

w:ry persona he 1a W?POsed. to be prot.oct.ed flooll are contine41 

rea:u.ltizlg in b1a bei.-w BU'dered1 they 1G\Ild ftOt be liahle becau.e 

they bad ftO "actual l::xnlledge" ot t.M cS&rw•• ~ rejocte 

the propiaition that th"Y "should haw known" lu cl".ecJd.ns the 

:records. IJ.~, the Sewnt.h Circuit., in .:cord with 1t.a' 

po:dt!o:t in IS~u. helJi that placq ru.z., • t.rana:MD&l 

priaoner, in • Yiol.rt. ..xiau:2 MCUI"i~ penitentiary IIIIYh'Oraent. 

re!P.Oltiz14; in her beq ~ beat& an4 rape. did not 

apoae pri.Don ottici.Ua to Uabi.li.t~, bec&uM t.hq bell no 

"actual JcDottl.cldp• th&t PU'IIal" wa Pine to be nped. 1h1:l 

~rea the tact., the riM ot ru.z. bein£ raped ... ., 

Mst.nt.i&l that pn.on ottic~ ~ haw llhMl", u it 

YINld have been appeoreat. to a reaaoneble penDD in theu 

poait.ioA - ..... lQ- J*'80ftt 

'lt.e '1hi1'd C:ircuit. tburt. ot Appeela teqll&1ned that, 

ebou1d ha'ft Jcno• 1e • phrue ot U't with 

• """''rr'n4 cliAinct. ti'OII it.'• v.Aal. aean1n8 in 

1p9pc !• "''ll1r• 960 '· 2d a. 361. 

'Jb1e (burt hu ~it.l,y bcl4 tMt to ~ • 

a&l)lttaftU.al J"iM eit.IMI' Jlnae, etlGUJd han bHft lcn::Jm, OJ' oppu'erlt 

to a reuonabl.e per80il ..uati .. the E1cbth ......,.nt. c-•'peble 

.tate ot Gall ooaponent. In Cent.pn !• lllrrJa, 489 u.s. 718 

(1989 ), th1e tburt. held that. • -.mS.CIJpeli~ OO'.Ald. be haJJ! l.1a!.,le 

tor iMdequate police ~ 1t tbe i.wequac;y .:ll:IO'.cted to a 

poUq ot c!elib.-:rate indittsrenc,, lt v.u obaS!"'I't\! t.::.lt "it -:y 

!~P?cn t.l"~t in lJ&ht ot t.he dutiea ue~ee t c ~cc:!.!!.e o:ne.. 

or ~ ... the ftMd tor liON or diti'erent t.l'ain1zlc 1e ., 

obriouat ::ud the -~ 110 li::c!;r to ruult in the Yiolation 

or conatitut1oaal f'iatJta, t hat. pol..1c)....:cera ot the cityr can 

~ be ..W_ to haw been doliblnte illlitterent. to the 

aMI." jl, G ~ 

In • reca ~te ueualt cue, llb1cb !UEA citea 

u all a&llltl• ot tM atmlar41 a tecltn1 aw-J• CCNI't hel4 that 

dolibel'ate inllitte:rence 1e ehoWl "it there 1a an obY1oua unreasonable 

riak ot r-elent. aw. to a pn..oner or poup of prisoMI'II 1lb1ch 1s 



Jaxn1n to be pN I d; 01' ft\&14 haW bMa .... 8lll (tbe )II'Wm 

otticiala] ..... ~ ~" 01' ~ SriW'ftrlat. 

to the situaUon ... td m ~ .n.1cm to ooneo\ or 

avo~ the riak of hU'ID •••• lppn y. pyt.raet. ot 911Jda1•r 824 

Fe at lD49r lDS8 (D.C. cs.r. 1987). 

etMr OU! c1W 1d.t.h a,snft1 Sn IU& - Qm,p 

aa1mw y. .!1a1~]111W', 842 P.al '"' 55~ (lat. cs.z.. 
1988). In that oue7 llb1ch u a1:d.ll:r- to tM cue at bllr, u. 

circuit CGIII"t ~ a .1Ur7 '1'81'dict apift8t the 11\aerto 11co '• 

niftctor ot P.nal IMtitutioM aDil it•a OorncUona ~tor 

tor tZ'ans!ez'l"ills a ~ FiSOMI' to a cro~ 

~ populaUon tecillt;r t.bat pron4ed no lllllta1 bealt.h OC'el t1w 

,... ~ held ~ !or t&il1ng to han the prUon~~r'• ru. 

rewif!IIC pro~ ~ Q proteaaional statt to ~ llbetbG" 

he n..Sed to be Mg::"eCatede S1111.1.a1"~1 a t.nnaMIDaal F*Mr 

t.ranattrrr-.1 to a violent mez1• • eecuntv ptaitential)' t.bat ho:taee 

aggre•in ~ viol ent otta ... , includin£ Jcnotm ri.oleJt. bo.,aaual 

npat placea the ~ priaorwr at u ca:cht it not .,,., 

rie t.Nn a ps;,"Chotic pri .aner tnnater"l"'ll to a tacill~ without 

IIBl1tal health care. 

2bia eourta ata~ 1." !WIIIl that "t.be 1ons duration 

ot a cruel prUon comition m:q .a it eu1G" to ~ 

lalcvlqe and hence alllle toa ot int•• ~ s.pu.ea that. the 

s.natb Circuit'• llectual. lcncNled&elt ~ 18 ~~. 

!be nt.ionale ott end _. the Snwnth Circuit tor it •a 

"actual kD:Nl.qe" a~ in llpWJ] Y, £e'£""n1£bp 944 Fe 2d 31.4 

CltJL) 1a DDt oDJ¥ ~ 1n applica~ but. al.8o ~g1cal. 

Jbr ~~ t.be QNrt apl•iMI 

'Jbe .S. ot Jll'1aoue the ~ ot ~~~p~rate 
......, 8lll ., on, _. 1n the bulla ot the 
...... ~., ..... dedde ...... ~ 
to lla1l4 (all ... .. ...... ,_ pr1.loalir 
to b.Sn)f uetd.t.ectU ~ tbe ~· 
~ tW. u.... ~ 1a epW..S.O, .. touaAo•• Nluctat to toot the bill to.> -
SaeNuld ...... at. ~ tqr ~ ..... 
\eaDee that .., Suez I - the pl'iaon populat.1oa. 
~ U .. 8tatee ••• COIWf~ 
.. 1IMb1a to biN.- 1Mb ~ ~ with 
tho• ot a aauar nat.ua •• , 1he llahould 
baYe kn:Ml· l!ppi'OIICh .uo. Lpri8oDG"a] to 
tax ~ ot the pr1aoll .-.. vith the 
ettct.a of cUcuaatancea ~ tber control. 

D:9'11 x. P'e!s=:'h• 91.4 '• at at 349 (7th Cir. 1991) 

'1he ~ -.Jori~ reJected t.h.is co.t cletense, ..trl.ch tt.e 

Seventh Circuit relies upm. In reJect.in& the criticis that 

a state ot 1:\1:1! ~ would pcnd.t prison otticial.s to 

eac• liabilityt on the pound tbat "ti8cal cor.at.raints 'be)'ond tl:eir 

contftll ~ tje el.iainaUon ot intn:cane conditions" t hia 

Court. held that such policy cona~er&tiDNJ could not 41'!ect till 

dec:Uion ~411' an intent requireaent 1a ia?licit ir. ttc uord 

llpuniahaent"• It then .sdc that no "cost" cletenae ~:as betore 

it ard it -. awa:re or no caae i.'l Which such a dci'cnse had bean 

raised in pl'ioon del.ibcnlte ird.itterence 

prUon otticiala in ~ do not ra1.ae c coat detenae, the 

S~ Circuit pollt"JlAte the exiatence or sueh a detenae in 

apl4in1nc itta "actual Jcnavled£e" approach. the Seventh Circu.U. 

dooa not recocnise th1a Court. •o reJection in HHem or a cost 

det--. 
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prison IINl"de:r cnae cited in l!a.1.l5m ud cli8cu111ed abon1 the circuit 

col.Ol"t. concluded that aa.v ~acton were ~ pri8on o!tkiala cont•lt 

but held that each deten!.a.nt could be toww:l delibe:rate indit~-.nt. 

basee on their eM\ action&. and ocd.saiona in putllzw a kno1cD 

p~1:hotic: pr-Uone:r in general. po~tion anl not -~n, o.ncl in 

ta.il.in& to provide tor art' ~st• t."'at tiOUld achieve reault. 

'lhe Seve:tt.'l Cil'CU.it decision in m the -.ctual kDalwled(J: • 

~P:'..raoch, veritab~ casts prison of'~ial.l aa helple.. agents 

or the state vitr.o\.'t ~ ~Uity to relieve the o~, 

vio: enee, d.""\l& uae, etc., which exiat within the priaona. 'lhis 

is not true, ot course. Priaon o~fi.c:Ula can rniew priao·1crr's 

records am at least sepa.oate t he ext.reae ~"" ~ troll 

the ext.reme wlnerable types. There ue r:IIU\1 prnentiva st.epa 

prison ofticial.s can nm oft en do impllllM!nt to relien the 

a::ount o£ vio: ence, rape, drug use~ IJ\Iic:!.de, etc • ., vithiA the 

keys st:!.'ldine outside the prison gatu, tencea and valls ~ 

tJ-.at no priso~ars escape, but helpl.eu to do ~ about the 

ra~, r:r..rder, stabbinp, beat~, -~ uae, ext.oru.on, etc., that 

occur rogul.ar~· in:lide the prison is a tar cry trom the truth. 

AM ·~ aa fiiZ' 

Puni.:ltwent Clauae. 

Prison ~" Ulll ottic~ are in a poaUon to 

kn:;v vhat type of pri.llonere are in What institut.ioMJ and lllhat 

cSanacr exist in uhich praona. Chntrazy to the Seventh ~t 

-1.6-

deciaSan ~ ")] p'ec~ a JOurw t.rwn--mal ~ ~ 

to at.tecla ~ • Jll'i8Dil 1lhich hcN8u riol.eDt, ~ft ... 

.,.. .ecuri- --· ........ . .., ... - ....... lcDrM\ hollo8QU&l l'llpiA ... 

dftlc ..... ia to 4111'11111'4 • "* ot ...... ., ~ tba 

ot ldlld or .u.bJeot,iw OO!Ipa.at. ot an JS&M,b 

.... p lilt elaSII, .. efteb11.... ~ IUa lbNld be ~ tllwl, 

pl"iaon otticW.. ~ haft lalolel" that. ~. d..s.nat.!nct 

a...t~ Ull ~ .._., an ~ r..uw. t.n......,•al 

Jll"iaoMr, in tbe Yiolaat. penitent.iu:r ~ 0~ US~Terre 

Haute .,.Jld result. in ,_. being ~ted Ull npe4. ~. 

the l"eepandeata contiDC F&Ner at. US!'-TeaTe Haute beeauae ~ 

her DDmio~ and no~w disciplinar)r ~na, rape 1a 

not • ~ that prieD ortieJala can a:pose ar- subject 

a pZ"1aonar to taro Yiolat.inc pr1Jion 1'\&l.q. 

'lb1a Court auld srant certiorari here to apllci tJ,y 

rule that the culpable .tate ot a:1Jd ar IIUbjecti.Ye COqiOnent 

ot an~ Acwx!ocnt claim 1s At.iatied lllhen pr1aon oUic~ 

~ a .ubr..anU&l ri..llc or da.~ that ... kncM1 to theD 

lflould haft been Jcnolelr or tKI\IJd ho.ve been ~ APparent 

to a reuollable panon in their poaition a, !'IJrthe:r, to 

raolft the conflict between the Circuit.. 

q?JI:L!§Iql 

or 

1be Chuzot. or ~ atrtnuae or the clUtriet court '• 

~ that. aubjecting a tnna.exua1. pr1aon to a subat.ant.1al l'1alt 

ot repe doe• not. aatiaL) the dellbe:rate inllitterence ~. bec4Wie 

pn.on ott1cial8 were without "actual ~c~Ddfldce" or the impe:ml.in£ 
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npe u ccmt.ndioUw of t.oclqa ~ ot b.lam d---.,1 11bioh 

t.llU -~ bu r...-Wl¥ held. ia ~ to ~ t.broush 

t.be Eilbth .... •'"*""- b C:lzocv.1b ~ the w lcla4eds•· 
~ ... ., wiUiout. lope 01' pi'IIOUcal ~·u.a. .. .wsp 
~ of a1.1 apectationa that th4'¥ will not be a.1ected to 

wbllt.Mtial bani or d~ftUona of lite MOeuiU... ~. 

hnMr ~ ~.ta that t.bia Cwrt 1Nu.e a 111'1t of 

certiorari t.o mi.• and rnwee the judpent of the ew.rt ot 

~-· 

Qplrdon of the Sndb CUcu1t 
?t liJIJR • • • • • • • •• • • • • 

Ordel' ... ~ of the tited statu I)Utrk:t Q,urt 
v..tens ~ of 1f:S.8con8Sn • • • • • • • • • • 

• • • • • 



11niteb 6tate• ~ourt of ~peal• jk 

For IM $nmdt Citadl 
C/aiCtlfO, l'llbtois 606lU 

SUBMI11EO: Aupst 6, 1992 
Auaust 7, 1992 

lkfrn 

Hon. JOHN L COFFEY, Cin:uil Jwlp 

Hon. JOEL M. FlAUM. CircWI Jwlp 

Hem. KENNETH F. RJPPLE, Cilalil Jwlp 

DEE FARMER, 
Plaintiff-Appellant, 

No. 92-1772 v . 

Appeal fro• the United 
States District Court for 
the Western District of 
Wiaconain. 

EDWMO BRENNAN, DENNI S KURZYDLO, 
LARRY E. DUBOIS, et . al., 

Defendants-Appellees. 

No. 91 c 716 
John c. Shabaz , 

Judge. 

This matter comes before the court for its consideration 
upon the request for the following docuaents:. 

1. Pftl'flOif POR LDVB 'fO riLE UD 'fO PaOclm 011 UPDL ,. 
POaMA PAOPElll" fi~ed herein on 5/28/92, by the appellant. 

2 . ''MOTtO• TO CONIOLIDJ.'fi . CUEI" filed herein on •7/17/92, by 
the appellant. 

This court has carefully reviewed the final order of the 
district court, the record on appeal and the appellant's aotion. 
Based on this review, the court has detarained tbat any issues 
which could be raised are insubstantial and the filing of briefs 
would not be helpful to the court's consideration of the issues. 
SH Math~r 11. ViUag~ of Mwul~lftn, 169 F. 2d 356 , 357 (7th Cir . 1919) ep. 
curiam) (court can decide case on aotions papers and record where 
briefing would be a waste of tiae and no .. abar of the panel 
desires briefin9 or argument). Accordin9ly, 

I'f IS ORDERED that the appellant•• motion for leave to 
proceed on appeal in forma pauperis is Da.IBD and the district 
court is summarily ArFiaMRD. 

(Over) 

J'f 11 rntau ORDDKD that the aotion to consolidate cases 
is DDim u 11001. 

• 

., . .. 
• • • 

# 



IX THE UlfiTED STATES DISTRXCT COURT 

FOR THE WESTERN DIS'l'RICT OP WISCONSIN 

DEE FARMER, 

Plaintiff, 

v. 

EDWARD BRENNAN I DENNIS JroRZYDLO I 
LARRY E. DUBOIS, H. W. SKI'l'H, 
MICHAEL QUINLAN and CALVIN EDWARDS, 

Defendants. 

ORDER 

91-C-716-S 

Plaintiff Dee Farmer was allowed to proceed in fona pauperis 

on his Eiqhth Amendment claia aqainst defendants Edward Brennan, 

)ennis Kurzydlo, Larry E. DuBois , H.W. Saith, Michael Quinlan and 

Calvin Edwards. Plaintiff alleqes in bis complaint that the 

defendants were deliberately indifferent to his safety When they 

transferred him to the United States Penitentiary, Terre Haute, 

Indiana (USP-Terre Haute) on March 9, 1989. 

An amended scheduling order was entered in the above entitled 

matter on December 29, 1991 requiring dispositive •otions to be 

filed not later than February 15 , 1992. Defendants timely moved 

for SWIIJIIary judgment pursuant to Federal Rules of Civil Procedure , 

Rule 56, on February 11, 1992 the first vorJc day after February 15, 

1992. The defe.ndants sub·dtted proposed findinqs of fact and 

conclusions of law, affidavits and a brief in support of the 

motion . 
0.;~>· o~ :1'".!:; d.x:ur::ent has tx:~:'l 

t'uoil<:rd lo lhe following: ___ _ 

Pltf. Farner & AUS.\ Vm Hollen 

tnis,l1.day cf Harsh • 19...21 

· ' 

Plaintiff'• response to defendants' action for suaaary 

jud9JMnt was to be filed not later than March 9, 1992. On March 9, 

1992 defendants received a dOC1maDt entitled, "Rule 56(!) aotion in 

response to defendants • untiHlY aotion for su.aary judgment". 

This dOQ\IIMnt Which vas not received by tbe Court until March 18, 

1992 requests that detend.ants • action for su..ary jud91!8nt be 

denied until plaintiff receives defendant QUinlan's response to his 

-eond request for doeu.ents which vas to be filed not later than 

March 14, 1992 . Since these docuaents, not shown by plaintiff to 

be necessary to oppose defendants' aotion for sWDII!ary judqaent, 

were not to be filed until after both plaintiff's dispositive 

motion and brief in opposition to defendants• motion for summary 

judgment, plaintiff's Rule 56(!) motion will be denied. 

on March 17, 1992 defendants filed a motion for protective 

order staying discovery until their aotion for summary judgment on 

the issue of qualified iaaunity has ))een decided. 

motion for a protective order vill be granted. 

• 
Defendants' 

Plaintiff also filed a brief in opposition to defendants' 

motion for sumaary judgment, an affidavit and a cross motion for 

au-ary judcplent on March 18, 1992. Althouqh plaintiff's brief in 

opposition to defendants' aotion for su.aary judq1!ent and his cross 

action for su.aary judqaent are untiaely they wi ll be considered. 

on a aotion for su.aary judqaent the question is whether any 

qenuine issue of aaterial fact reaains following the subaisaion by 

both parties of affidavits &nd other supporting materials and, if 

2 



not, whether the 110vinq party is entitled to judcpMnt as a aatter 

of law. Rule 56, Federal Rules of Civil Proc:edure. 

support.inq and opposinCJ affidavits shall be aade on personal 

knowledge, shall set forth such facta as would be adaissible in 

evidence, and ahall show ~firaatively that the affiant is 

c011petent to testify to the utters stated therein. An adverH 

party aay not r .. t upon the JMre allegations or denials of the 

pleading, but the reaponae .uat set forth specific facta shoving 

there is a qenuine issue for trial. celotex Corp. y. Catrett, 477 

u.s. 317 (1986). 

There is no lssue for trial unless there is sufficient 

evidence favoring the non-moving party that a jury could return a 

verdict for that party. If the evidence is aerely colorable or ia 

not significantly pro~tive, swaaary judgment may be qranted. 

Mderson v . Li})erty Lgbbv. xn·c. I 477 u.s. 242 (1986). .. . 
• 

FACTS' 

. . . 
For purposes of deciding defendants' motion for s~ 

judg111ent the court finds that the.re is no genuine dispute as to any 

of the following material facta. 

Plaintiff is an inmate currently confined at the United States 

Medi~al center for Federal Prisoners, Sprinqfield, Missouri 

(USMCFP). He was confined at the Federal Correctional Institution, 

Oxford, Wisconsin (FCI-Oxford) from January 27, 1988 until March 9, 

1989 . 

3 

5A 

At all ti ... aaterial to this action defendant Edward Brennan 

vas the warden and defendant Dennis Jtur&ydlo vas a unit aanager at 

PCI-OXford. Defendant calvin Edwards va• the warden at USP-Terre 

Haute froa Deceaber 1917 until May 1919. 

At all tW.s .. terial to this action defendant Larry E. Du.Bob 

wu the R~ionel Din<:tor and defendant K.w . Saith vu the 

correctional servic.. Adainistrator of the Korth Central Region, 

Federal Bureau of Prisons. Defendant J. Michael QUinlan was the 

Director of the Federal Bureau of Prisons . 

on January 25, 1989 plaintiff was found guilty by a 

disciplinary hearing officer at PCI-oxford of Atteapting to Give 

Anything of Value to Another. Disciplinary sanctions included a 

reco ... ndation tor a disciplinary transfer. on January ''• 1 989 

defendant JCUrzydlo prepared plaintiff's progress report and on 

Februa.ry 6, 1989 he requested that plaintiff be transferred to USP­

Terre Haute . Defendant Kurzydlo believed that USP-Terre Haute Wtl 

'(!!1 equipped to handle the probleas and needs presented ~ 

plaintiff - At the ti .. of plaintiff'• transfer on March 9, 1989 defendant 

calvin Edwards vas the warden at USP-Terre Haute. Plaintiff never 

personally or throuqh correspondence advised defendant Edwards that 

he was concerned for his aafety. Defendant Edwards had no reason 

to believe that plaintiff could not function safely within the 

population at USP-Terre Haute. None of the defendants had actual 

knowledge that there was a threat to plaintiff's safety at USP­

Terre lfaute . 

4 



On April 1, l.tlt plainitff all-.ges that be vas aex-.~all}l 

assaulted by another inaate. On April 7, 1989 plaintiff vaa placed 

in adainistrative detention purauant to a directive fro~ the North 

Central Reqional Office pending a bearing concerning bia HIV 

positive status. 

CONCLUSIONS OF LAW 

Plaintiff claiaa that his Eighth Aae~nt rights vere 

violated by the defendants vben they tranaferred bia to USP-Terre 

Haute on March 9 , 1989 . Since there is no qenuine dispute of any 

=aterial fact this caae can be decided as a aatter of lav. The 

failure of prison officials to protect an inmate from assault by 

another inmate may violate an i nmate's Eighth Amendment rights if 

the officials were deliberately indifferent to a strong likelihood 

of attack. Me;iwgther y . Faulkner, 821 F. 2d 408 , 417 (7th Cir . 

1987), cert, denild 108 s.ct. 311 (1987). . . . 
Prison officials are liabl~ '\in!~ 'the Eighth AJie.ndlllent if they 

•• 
had actual knowledge of a threat to an inmate's safety and failed 

to take action to prevent the danger. McGill y . puckyorth, 944 F. 

2d 344, 349 (7th Cir. 1991) . A prisoner no~ally proves actual 

knowledge of impaneling t.arm by showing that be complained to prison 

officials about a speci fic threat to his safety. ~. The 

officials' failure to prevent an attack of an inaate aust be 

deliberate or reckless in a criminal sense. Santiago v, Lane, 894 

F. 2d 218 , 221 (7th Cir. 1990), 

~endants did not know that plaintiff would be in imminen~ 

danger of attack if he were t .ransferred to USP-Terre Haute. 

5 
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Plaintiff never exprua.d any concern for -his safety to any of the 

defendants. Since defendants bad no kncwlec!cie of any potentia; 

danqer to plaintiff, th!X vera not deliberately indifferent to his -aafety. Accor4in91Y plaintiff's Zi9bth ~ant ri9hts vera not 

--violated and defendants• aotion for su.aary jud~Ja~nt will be 

granted. Plaintiff's cross 110tion for su.aary jud~Ja~nt vill be 

denied. 

Plaintiff baa filed aotiona for telephonic depositions, 

photographic ~iscovery and to coi!p8l discovery . These aotions 111\lSt 

be denied as aoot. Plaintiff's aotions for extension of time to 

naae witnesses, file docuaents and exclude certain evidence are 

also denied as moot. 

ORDER 

IT xs 01U)ERED that defendants' aotion for a protective orde:-

is GRANTED. . .' 

IT IS FURTHER ORDERED that plai~tiff's Rule 56(f) motion and 

cross aotion for suuary judgment a.re DENIED. 

IT IS FURTHER ORDERED that plaintiff's aotion for telephonic 

depositions , photographic discovery and to compel.discovery a re 

DENIED as aoot. 

IT IS FURTHER ORDER.ED that pla int.;.t't • s motions to name 

additional witnesses, file docuaents ancl exclude certain evidence 

are DENIED as moot. 

IT l:S FURTHER ORDERED that defendants' motion for summary 

judgment is GRANTED. 

6 
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Farmer y. Brennan . et.al., 91-c-716-S 

IT IS FURTHER ORDERED that judpent be entered in favor of t:ha 

defendants and against the plaintiff DISMISSING his coaplaint and 

all claiu contained therein with prejudice and costs. 

Entered this 20th day of March, 1992. 

BY THE COURT: --, 
"---- A LJ A.1 ,f" /. ~~Vt rr. :c· ,.-:·11 r.~ 

, ;/ 
JOHN ~~;.jSHABAZ / 
Dist~ Judge .r 
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