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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.: 20-cv-977-PAB
THOMAS CARRANZA, et al.,
Plaintiffs, on their own and on behalf of a class of similarly situated persons,
V.
STEVEN REAMS, Sheriff of Weld County, Colorado, in his official capacity,

Defendant.

PLAINTIFFS’ REPLY TO DEFENDANT’S RESPONSE [DOC. #26]
AND SUPPLEMENTAL RESPONSE [DOC. #41]

1. Defendant’s actions have not been sufficient to moot! any of Plaintiffs’ requested relief.

Due process requires that detainees in a jail be protected from conditions that “pose an
unreasonable risk of serious damage to . . . future health.” Helling v. McKinney, 509 U.S. 25, 35
(1993). Plaintiffs all face a heightened risk of serious illness or death if they contract COVID-19,
which is the very definition of a “substantial” risk of “serious harm.”

[Defendant’s] arguments fail to address the stark reality of this particular global

public health crisis. In the face of a deadly pandemic with no vaccine, no cure,

limited testing capacity, and the ability to spread quickly through asymptomatic

human vectors, a “generalized risk” is a “substantial risk” of catching the COVID-

19 virus for any group of human beings in highly confined conditions].]

Malam v. Adducci, No. 20-10829, 2020 U.S. Dist. LEXIS 59407, at *26-28 (E.D. Mich. Apr. 5,

2020). It is indisputable “that the most effective way of preventing [COVID-19] infection is

! Unlike plaintiffs in Nellson v. Barnhart, Plaintiffs’ requested relief would add “additional
measures beyond defendants' current screening, testing, and isolation procedures.” No. 20-cv-
00756-PAB, 2020 U.S. Dist. LEXIS 66971, at *15 (D. Colo. Apr. 16, 2020). Further, as
discussed below, there is a demonstrably wide gulf between Defendant’s purported policies and
Defendant’s actual practices related to mitigation of the spread of COVID-19 in the jails.
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avoiding interaction with those who are infected—more specifically, not touching them or the
things they touch, and not breathing the air they breathe.” Essien v. Barr, Civil Action No. 20-cv-
1034-WJM, 2020 U.S. Dist. LEXIS 72422, at *14-15 (D. Colo. Apr. 24, 2020).2 As such, it
cannot pass constitutional muster that Plaintiffs, who are medically vulnerable, continue to be
forced to share facilities with others who may be infected with a deadly virus, and particularly be
forced to do so without putting in place basic, evidence-based measures to keep them safe. Gates
v. Collier, 501 F.2d 1291, 1300-1303 (5th Cir. 1994) (cited with approval in Helling, 509 U.S. at
34).2 Defendants’ failure to take the below-outlined basic measures, all of which Plaintiffs’ expert
says are necessary to protect high risk inmates, unreasonably risks Plaintiffs’ lives.

First, Defendant has failed to take the single most important measure to stop the spread of
COVID-19: physical distancing* of all inmates from one another (and staff when not necessitated
by facility security) within the Weld County Jail.> Defendant has failed to take the following

reasonable steps (relating to physical distancing) to protect Plaintiffs from COVID-19:

2 The conditions in the Weld County Jail are worse than those described by the court in Essien,
where the court held that detainees had demonstrated that it was likely that they would catch the
virus where they spent “sixteen hours a day in a 7 x 9 foot cell—usually two to a cell”; shared “a
toilet and a sink™; shared cells that were part of a “pod that currently houses 49 total detainees”
where those in the pod shared space that is “only one half [the size] of a basketball court”; shared
“seven shower stalls, which are cleaned once per day” with the other members of their pod; and
received only one “paper facemask” with no certainty as to when it would “be replaced” they.
2020 U.S. Dist. LEXIS 72422, at *14-15.

3 See also Forbes v. Edgar, 112 F.3d 262, 266 (7th Cir. 1997); Jolly v. Coughlin, 76 F.3d 468,
477 (2d Cir. 1996).

* The key feature of physical distancing is that individuals be able to keep at least 6 feet apart
from other individuals. Exhibit 1, Expert Declaration Of Carlos Franco-Paredes, p. 10-11.

® Again, Plaintiffs request that, should Defendant not be able to ensure that Plaintiffs are protected
from COVID-19 exposure through physical distancing, this Court order the transfer of a sufficient
number inmates to electronic home monitoring to allow for appropriate physical distancing within
the Weld County Jail. This Court, sitting as a single judge, may order that Defendant transfer
prisoners to a safe facility or form of custody of his choosing. An order that prisoners be
transferred to receive adequate medical care or to be removed from areas where they would be
exposed to deadly diseases is not a “prisoner release order” within the meaning of the PLRA and,
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(1) Plaintiffs (individuals that are considered high-risk by accepted medical guidelines) have
not been meaningfully physically distanced from other inmates, some of whom are likely to
be infected with COVID-19. Ex. 1, pp. 1-3, 9-11.% Currently, in different units, and
particularly in the B and C units and in one of the transition units, individuals with high-risk
comorbidities are housed in cells with one to three other cellmates. Id., p. 8.

(2) High-risk individuals are not being identified, prioritized for single-celled housing, or
provided additional protective measure to increase physical distancing. Id. Instead, the high-
risk individuals are housed and treated like the other inmates. Id.” This was “confusing” to
Dr. Franco-Paredes given that, in most of the units, there are many empty cells that
remained unused, while other cells hold two to four people. Id.

Second, Defendant has failed to implement appropriate policies and protocols to identify
inmates who are possibly carrying COVID-19 and quarantine those inmates from other
individuals. Defendant’s isolation practices are focused singularly on highly symptomatic
inmates, which is a patently unreasonable response in the face of research reflecting that at least
40% of viral spread is caused by asymptomatic people. This phenomenon is playing out in
Colorado’s prisons right now.® And, as Plaintiffs’ expert explains, it is likely playing out in the
Weld County Jail, where asymptomatic and mildly symptomatic inmates in general population

are likely contagious and spreading the virus. Plaintiffs’ expert observed no practices that

therefore, may be issued by a single-judge court. Under the PLRA, a “prison” is a “Federal, State,
or local facility that incarcerates or detains.” 18 U.S.C. § 3626(g)(5). Plaintiffs are not asking that
they be sent anywhere other than a safe facility that incarcerates them—that is a place that
“confin[es]” them, see Black’s Law Dictionary, Incarceration (11th ed. 2019) —and, therefore,
they do not seek a “prisoner release order” under the PLRA. See Gray v. Cnty. of Riverside, No.
13 C 0444, Dkt. 191, at pp. 4-5 (C.D. Cal. Apr. 14, 2020) (recognizing that an order directing a
sheriff to transfer detainees to a safer location is not a “prisoner release order”).

6 Coronel v. Decker, 2020 U.S. Dist. LEXIS 53954, 2020 WL 1487274, at *5 (S.D.N.Y. Mar. 27,
2020) (finding that containment efforts were inadequate where it took no "specific action to
prevent the spread of COVID-19 to high-risk individuals," such as isolation or "special safety or
hygiene protocols™).

7 Defendant’s response admits that Plaintiffs (who are clearly vulnerable individuals) have not
been identified by Defendant’s supposed protocol for identifying medical vulnerable individuals.
[Doc. #41], p. 11.

8 This is no more evident than in the Sterling Correctional Facility where “the Department of
Corrections performed prevalence testing after only a few confirmed cases of COVID-19 and a
minimal number of symptomatic inmates” and the result was that “138 out of 255 inmates tested
positive for the virus.” Ex. 1, p. 9.
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addressed the likelihood of asymptomatic inmates or ensured immediate isolation and testing of
individuals who had one or more mild symptoms of COVID-19. Ex. 1, p. 8. Inmates who report
fever and cough in the Weld County Jail still are provided with Tylenol, rather than COVID-19
screening, preventative isolation, and testing. Id. Moreover, it is clear that some individuals who
were admitted to the medical isolation unit (Unit 11) of the Weld County Jail were released from
medical isolation in around a week’s time (less than the CDC-recommended quarantine period)
and were placed in cells with other inmates who had not been in quarantine. Id.

Third, Defendant continues to fail to implement daily thorough and professional
disinfecting and sanitizing of the Weld County Jail. Defendant implicitly admits that he is not
having the Jail professionally cleaned (and not on an adequately regular basis). [Doc. #34], p. 34.
Plaintiffs’ expert learned as much during his visit to the Jail. Ex. 1, p. 9; Cristian A.R. v. Decker,
Civil Action No. 20-3600, 2020 U.S. Dist. LEXIS 66658, at *34-35 (D.N.J. Apr. 12, 2020)
(noting failure to clean posed unreasonable risk to inmates of contracting COVID-19).°

Finally, while there has been incremental progress on some measures that Plaintiffs

requested when they filed this lawsuit, “as prisons and courts around the country are beginning to

% The Court in Cristian A.R. found unconstitutional conditions that are markedly better than those
in the Weld County Jail: “Petitioners spend 23.5 hours a day in cramped cells that they have to
share with another person and the remaining thirty minutes out of their cells in common areas. It
is during those thirty minutes that the detainees are at high risk for COVID-19 exposure and
transmission. That brief period is the only time they have each day to take showers, make
telephone calls to family members and attorneys, visit the commissary, and use recreation areas.
Coming into close contact with frequently used items and shared spaces is unavoidable.
Respondents do not state the Facilities clean and sanitize the common areas and frequently-
touched common items in-between each period during which new detainees and inmates leave
their cells. Instead, they provide that cleaning occurs at least three or four times per day.
Accordingly, even crediting the Facilities’ increased efforts to clean and disinfect shared spaces,
Respondents cannot dispute that many, if not all, detainees use the common areas and objects in-
between cleanings and are being exposed to potentially contaminated surfaces. Detainees also
report that corrections officers’ and medical staff's use of gloves and masks is inconsistent and
certainly not in line with the CDC's recommendations, further compounding their risk of
exposure.”
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recognize, such measures are insufficient to stem deadly prison outbreaks.” Malam, 2020 U.S.
Dist. LEXIS 59407, at *26-28. The requested relief that has been partially implemented includes:

(1) Providing hygiene supplies, including supplies to wash hands and disinfect common areas,
to inmates at all times and free of charge,

a. While hygiene products have been provided to inmates, cleaning is left entirely to
inmates and is voluntary; shared toilets and sinks are often not cleaned between uses;
staff do not clean nor do they mandate that inmates clean between uses, Ex. 1, p. 9;

(2) Providing personal protection equipment, including but not limited to masks, to all staff
members and inmates,

a. While surgical masks have been provided to inmates, they have been forced to wear
the same mask for approximately 10-12 days, in contravention of public health
guidelines Ex. 1, pp.. 9, 11;

(3) Taking particularly heightened precautions with respect to food handling and delivery,

a. There is no evidence that the inmates who are handling food are exempt from the
above-outlined problems within the Weld County Jail, including lengthy use of the
same personal protective equipment and failure to appropriately socially distance
within food preparation areas;

(4) Providing accurate, up-to-date educational and informational materials regarding sanitation
and prevention of COVID-19, the status of how COVID-19 is affecting the facility
including the number of infected inmates and staff, and daily access to news reports
regarding COVID-19,

a. While Defendant has provided a video with educational materials, it has not informed
inmates about the status of how COVID-19 is affecting the facility.

2. The constitutionally inadequate COVID-19 response at the Weld County Jail is fully
attributable to the final policymaker for the Jail: Defendant Reams.*°

2.1 Defendant Reams is a final policymaker.
Defendant “is a final policymaker with regard to [the Weld County] jail, such that his
actions ‘may fairly be said to be those of the municipality.”” Lopez v. LeMaster, 172 F.3d 756,

763 (10th Cir. 1999) (quoting Bd. of the Cty. Comm’rs v. Brown, 520 U.S. 397, 404 (1997)); see

10 Contrary to Defendant’s arguments, Plaintiffs need not plead a separate claim to implicate
Defendant under Monell. In fact, doing so is improper. Municipal liability is simply another
theory of liability for a particular constitutional claim, not a stand-alone legal claim. See, e.g.,
Whiting v. City of Cathedral City, No. EDCV 13-250-BRO(CW), 2014 U.S. Dist. LEXIS 64002,
at *12 n.2 (C.D. Cal. Apr. 23, 2014) (“Supervisor liability or municipal liability is not a separate
claim for relief or cause of action, but a theory on why a supervisor or municipal defendant is
liable on a claim or cause of action.”); Romero v. Bd. of Cty. Comm'rs, 202 F. Supp. 3d 1223,
1267 (D.N.M. 2016) (Browning, J.).
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also Layton v. Bd. of Cty. Comm’rs, 512 F. App’x 861, 870-72 (10th Cir. 2013). A decision by
municipal policymakers on a single occasion could satisfy the “official policy” requirement

of Monell. Pembaur v. City of Cincinnati, 475 U.S. 469 (1986). Where action is directed by a
“final policymaker,” the municipality is equally responsible whether that action is taken only
once or repeatedly. Id. at 484-85.1!

Here, Defendant possesses final policymaking authority in the operation of the Weld
County Jail and his decisions regarding the Jail’s response to COVID-19, in and of themselves,
are the decisions of Weld County. “[F]inal policymaking authority is a legal issue to be
determined by the court based on local and state law.” Randle v. City of Aurora, 69 F.3d 441, 447
(10th Cir. 1995) Colorado law explicitly grants that Defendant, as the elected Sheriff of Weld
County, “shall have charge and custody of the jails of the county, and of the prisoners in the jails,
and shall supervise them himself or herself or through a deputy or jailer.” C.R.S. § 30-10-511.
Defendant’s authority as to the operation of the Weld County Jail is unlimited and unchecked.?
In accordance with the undeniable fact that Sheriffs have complete authority over the operation of
their county jail, courts have consistently found that Colorado sheriffs are final policymakers
when it comes to the operation of jails. E.g. Cortese v. Black, 838 F. Supp. 485, 495-96 (D. Colo.
1993) (holding that Larimer County Sheriff was a “final policymaker”); Carrillo v. Suthers, 2014
U.S. Dist. LEXIS 184359, *32 (D. Colo. December 29, 2014) (noting that *“a sheriff is typically
the final policymaker for matters concerning the operations of a county jail”).

The circumstances of Defendant’s authority make clear that he is a final policymaker for

the Weld County Jail’s response to COVID-19. Defendant is in charge of the day to day decisions

11 See Jett v. Dallas Indep. Sch. Dist., 491 U.S. 701, 736-38 (1989); City of St. Louis v.
Praprotnik, 485 U.S. 112 (1988).
12 See, e.g., C.R.S. 8§ 30-10-503, 504, 506 and 522.
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at Weld County Jail -- i.e., Defendant is not “meaningfully constrained by policies not of that
official’s own making,” Defendant’s decisions are “final -- i.e., are [not] subject to any
meaningful review,” and the decision in how to respond to COVID-19 is “within the realm of
[his] grant of authority” at state law. Randle, 69 F.3d at 448. Defendant makes no argument that
he answers to anyone, let alone another governing body within Weld County, for his decisions
within the Weld County Jail. In fact, Defendant voluminously outlines the unilateral actions he
has taken within the Jail within the last two months. See [Doc. #26]; [Doc. #41]. This is
quintessential final policymaker behavior.

2.2 Defendant Reams has been, and continues to be, deliberately indifferent.

The deliberate indifference exhibited by Defendant prior to the filing of this lawsuit is
outlined extensively in Plaintiffs’ Motion for Temporary Restraining Order. [Doc. #1], pp. 40-45.
Then, Plaintiffs filed this lawsuit. If Defendant had any argument before that he was unaware of
the deficiencies in his response to COVID-19, the Complaint itself served to put him on notice.
And, Defendant has received further notice from the supplemental filings (including
declarations). Yet, in the ensuing weeks, Defendant has abjectly failed in a number of regards (as
outlined, supra, Section 1). The failure to remedy ongoing constitutional violations is “evidence
of deliberate indifference on the part of a municipality.” Layton, 512 F. App’x at 870-72.13
Defendant’s deliberate indifference has been clear. And, as a final policymaker, Defendant’s
conscious disregard, alone, of the risks presented by COVID-19 is enough to support municipal
liability. Id. at 872.

2.3 Defendant’s inaction continues to unreasonably risk the spread of COVID-109.

13 See also Brown, 520 U.S. at 407 (“[A finalpolicymaker’s] continued adherence to an approach
that they know or should know has failed to prevent tortious conduct by employees may establish
the conscious disregard for the consequences of their action—the “deliberate indifference’—
necessary to trigger municipal liability.” (quoting City of Canton, 489 U.S. at 390 n.10)).
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Defendant Reams’ inaction, in the face of mounting evidence that a serious outbreak was
likely to transmit COVID-19 to Plaintiffs, is the “moving force” behind the violation of Plaintiffs’
constitutional rights. Brown, 520 U.S. at 404. Defendant’s continuing failure to take the above-
outlined appropriate action demonstrates a “direct causal link,” see Brown, 520 U.S. at 404,
between Defendant’s (in)action and Plaintiffs’ risk of catching COVID-19 and suffering serious
illness or death. Layton, 512 F. App’x at 870-72 (finding deliberate indifference where sheriff
knew of problems with the jail’s medical care, could have “taken any number of possible
remedial actions”, but chose not to act). Therefore, if this Court finds that Plaintiffs have
demonstrated that they are exposed to an unreasonable and unconstitutional risk of harm from
COVID-19 by the Weld County Jail’s lack of response to the COVID-19 pandemic, Defendant is
liable as the final policymaker for the Jail.*

3. Plaintiffs’ requested relief complies with the PLRA’s requirements.

Contrary to Defendant’s assertions, an injunction ordering Plaintiffs’ requested relief
meets the criteria required by the PLRA. The PLRA’s guidance “must be undertaken in light of
both the magnitude of existing constitutional violations and the available alternative remedies.”
Morales Feliciano v. Rullan, 378 F.3d 42, 54 (1st Cir. 2004). Plaintiffs ask that this Court “do no
more than to order [correctional] officials to [comply with the constitution] in general terms and
to verify that the plan they submit satisfies the relevant constitutional standards[.]” Westefer v.
Neal, 682 F.3d 679, 686 (7th Cir. 2012). It is not this Court’s duty to micromanage Defendant’s
implementation of Plaintiffs’ requested relief (and, Defendant himself asks this Court not to do so

in accordance with principles of federalism and comity, [Doc. #26]. p. 39). Plaintiffs have not

14 See Layton, 512 F. App’x at 870-72 (holding that a sheriff’s “willingness—demonstrated by
inaction—to permit seriously ill inmates to remain unmonitored in their cells evinces deliberate
indifference for purposes of establishing municipal liability™).
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outlined hyper-specific relief but rather have asked the Court to order “defendant to draft and
promulgate a plan, which leaves to the defendant discretion to determine the details of how to
deliver the relief ordered.” Pierce v. County of Orange, 761 F. Supp. 2d 915, 947-48 (C.D. Cal.
2011).

Further, with respect to the weight this Court must give to any adverse impact on public
safety or the operation of a criminal justice system, 18 U.S.C. 8 3626(a)(1), public safety is
served by the requested relief because “[c]learly the public has an interest in preventing the
further spread of COVID-19.” Rafael L.O., 2020 U.S. Dist. LEXIS 62389, 2020 WL 1808843, at
*9.15 And, as noted above, Plaintiffs requested relief provides Defendant with flexibility to ensure
efficiency.

4. Irreparable Harm,'% Balance of Equities, and the Public Interest.!’

15 See also Bent v. Barr, No. 19-cv-06123-DMR, 2020 U.S. Dist. LEXIS 62792, at *22-24 (N.D.
Cal. Apr. 9, 2020) (“Given that additional burdens on the health system in this crisis may lead to a
greater number of deaths among the public, public health considerations cannot be ignored in
assessing... risk to the community.”).

16 As the Supreme Court observed in Helling, “it would be odd to deny an injunction to inmates
who plainly proved an unsafe, life-threatening condition in their prison on the ground that nothing
yet had happened to them.” 509 U.S. at 33.Plaintiffs “who all suffer from underlying medical
conditions, may have a 20% chance of death if they contract COVID-19 (according to
preliminary data from China), and they are detained in facilities where the virus is still
spreading.” Cristian A.R. v. Decker, Civil Action No. 20-3600, 2020 U.S. Dist. LEXIS 66658, at
*38-39 (D.N.J. Apr. 12, 2020). They “cannot practically adhere to social distancing guidelines or
the adequate level of personal hygiene, that have been touted as the most effective means to
thwart the spread of the virus.” See Rafael L.O., 2020 U.S. Dist. LEXIS 62389, 2020 WL
1808843, at *8. Certainly the threat of death qualifies as irreparable harm.

17 Defendant spends a majority of his briefing on these subjects, leading the court on a wild goose
chase. (Plaintiff does not request the release of inmates but, as a last resort, Plaintiff asks this
Court to transfer inmates to home confinement, which is dramatically different than release).
With that being said, Plaintiffs acknowledge that Defendant and the public have an interest in
ensuring Plaintiffs’ appearance at future court proceedings as well as preventing danger to the
community should they be transferred to home confinement. However, numerous courts “have
recognized the shifting nature of these interests in light of the COVID-19 pandemic” and held that
even release serves the public interest. Bent, 2020 U.S. Dist. LEXIS 62792, at *22-24 (collecting
cases).
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Plaintiffs acknowledge that Defendant and the public have an interest in institutional
security, community safety, and the efficient use of government resources. However, Plaintiffs
requests will not affect these interests because Defendant has full authority as to how to
implement them. And, a chorus of courts now recognized that a risk to public safety “requires
considering all factors,” including the “substantial medical and security challenges [that] would
almost certainly arise” in the event of a COVID-19 outbreak in a prison or detention
facility. Bent, 2020 U.S. Dist. LEXIS 62792, at *22-24 (collecting cases). Simply put, preventing
the spread of COVID-19 in the Weld County Jail is in line with the interests that Defendant
raises: it will benefit public safety, reduce use of government resources (preventative medicine is
always cheaper than more intensive procedures), and increase institutional security (should the
outbreak escalate a shortage of healthy deputies will almost certainly occur).

5. This Court should not require bond in this case.'®

Defendant cites to no authority in his request for $1,000,000 bond. There is precedent,
however, supporting Plaintiffs request that no bond be required in this case. 11A Charles Alan
Wright et al., Federal Practice & Procedure § 2954 n.29 (3d ed., Apr. 2016 update) (citing civil
rights cases where the bond was excused or significantly reduced).

6. Conclusion and Requested Relief.

Plaintiffs have attached an amended order, outlining only the relief that is essential (and
narrowly tailored) to ensuring that Plaintiffs are not exposed to an unreasonable risk of
contracting COVID-19. See Exhibit 2.

Dated: April 28, 2020
Respectfully submitted,

18 Plaintiffs are inmates who are being held in jail because they cannot afford bond, and they do
not seek damages in this lawsuit.

10
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s/ Andy McNulty

Andy McNulty
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(303) 571-1000

(303) 571-1001 Facsimile
amcnulty@Kkln-law.com
mfairhurst@kln-law.com
dlane@kln-law.com
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and

David G. Maxted

Maxted Law LLC

1543 Champa Street Suite 400
Denver, CO 80202

Phone: 720-717-0877

Fax: 720-500-1251
dave@maxtedlaw.com

and

Jamie Hughes Hubbard

STIMSON STANCIL LABRANCHE HUBBARD, LLC
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Email: hubbard@sslhlaw.com

Counsel for Plaintiffs Carranza, Martinez, Propes,
Ward and Hunter
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303 E. 17" Avenue, Suite 350
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(720) 402-3114
msilverstein@aclu-co.org
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EXHIBIT 1
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.: 20-cv-00977-PAB-MEH

THOMAS CARRANZA, et al.

Plaintiffs, on their own and on behalf of a class of similarly situated persons,
V.
STEVEN REAMS, Sheriff of Weld County, Colorado, in his official capacity,

Defendant.

EXPERT DECLARATION OF CARLOS FRANCO-PAREDES

A) The impact of the COVID-19 pandemic

The catastrophic consequences of the current COVID-19 pandemic in terms of human
and social disruption costs obeys to two major factors: (a) the transmissibility of this infection
and (b) the severity of the disease in human populations. Globally, as of today, there are
2,790,936 confirmed cases and 195,920 deaths. In the U.S., there are an increasing number of
COVID-19 cases and deaths. Since March 16, 2020, the epidemiologic curve demonstrates a
logarithmic increase in the number of cases with many major epicenters of transmission as it has
occurred in the Pacific Northwest, New York, New Jersey, Florida, California, and Louisiana.
Every U.S. state is dealing with COVID-19 cases and the number of deaths continue to pile up.
As of today, there are approximately 890,524 cases and 51,017 deaths demonstrating that
community-based transmission clearly continues to occur.

B) Medically vulnerable populations

There is growing number of confirmed cases in the U.S., increasing number of
hospitalizations and admissions to intensive care units, and many deaths. In this wave of the
pandemic or in subsequent ones, it is likely the number of infected individuals may continue to
occur.

According to the CDC, there are groups of individuals deemed at high risk to developing
severe disease and dying from this infection including those above 50 years of age and those
with underlying medical conditions (regardless of their age) (See Table). These cases are also
amplifiers or hyper-spreaders of the infection since they tend to have high viral concentrations in
their respiratory secretions.
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The clinical experience in China, South Korea, Italy, France, and Spain has shown that
80% of confirmed cases tend to occur in persons 30-69 years of age regardless of having any
underlying medical conditions. Of these, 20% develop severe clinical manifestations or become
critically ill. Among those with severe clinical manifestations regardless of their age or
underlying medical conditions, progress to respiratory failure, septic shock, and multiorgan
dysfunction requiring intensive care support including the use of mechanical ventilator support.
The overall case fatality rate is 10-14% of those who develop severe disease. In China, 80% of

deaths occurred among adults > 60 years.

As of March 16, 2020, cases of COVID-19 in the U.S. reported by the CDC shows that
31% of COVID-19 cases, 45% of hospitalizations, and 80% of deaths occurred among adults
aged > 65 years of age. Case-fatality in persons aged >85 ranging from 10-27%, followed by 3-
11% among persons aged 65-84 years, 1% among persons aged 55-64 and <1% among persons

aged 20-54 years of age.

Table 1. Risk factors for developing severe disease and death

Age groups at high risk of developing severe
disease and dying without underlying medical
conditions

>50 years (1% CFR)*
60-69 years (3.6% CFR)

70-79 years (8% CFR)

High risk groups of dying with underlying
medical conditions regardless of their age

-Cardiovascular disease (congestive heart
failure, history of myocardial infarction,
history of cardiac surgery)

-Systemic Arterial Hypertension (High Blood
Pressure)

Chronic respiratory disease (asthma, chronic
obstructive pulmonary disease including
chronic bronchitis or emphysema, or other
pulmonary diseases)

-Diabetes mellitus

-Cancer
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-Chronic Liver Disease

-Chronic Kidney Disease
-Autoimmune Diseases

-Severe Psychiatric Illness **
-History of transplantation
-Immune suppression (HIV/AIDS,

glucocorticoids, other immunosuppressant
drugs, history of smoking)

-Pregnancy

*CFR= Case Fatality Rate is an indicator used during outbreaks to identify the number of
individuals who succumb out of those who become infected ** In South Korea, 20% of deaths
occurred in what they defined as Psychiatric Iliness (J Korean Med Sci 2020; 35(10): e112).

Preliminary data has shown that 20 percent of people in high-risk categories who have
contracted COVID-19 have died

Reports by the Chinese CDC, demonstrates that the case fatality rate is highest among critical
cases in the high-risk categories with COVID at 49%. case fatality was higher for patients with
comorbidities: 10.5% for those with cardiovascular disease, 7% for diabetes, and 6% each for
chronic respiratory disease, hypertension, and cancer. Case fatality for patients who developed
respiratory failure, septic shock, or multiple organ dysfunction was 49%.

For people with these risk factors, COVID-19 can severely damage lung tissue, which requires
an extensive period of rehabilitation, and in some cases, can cause a permanent loss of
respiratory capacity.

There is preliminary evidence that persons with COVID-19 and recovering from severe disease
and progress to extensive pulmonary disease including Acute Respiratory Distress Syndrome
(ARDS) Long term sequelae of those with sepsis, ARDS and respiratory failure identified in the
literature include long-term cognitive impairment, psychological morbidities, neuromuscular
weakness, pulmonary dysfunction, and ongoing healthcare utilization with reduced quality of life
and need for rehabilitation services.

COVID-19 may also target the heart muscle, causing a medical condition called myocarditis, or
inflammation of the heart muscle. Myocarditis can affect the heart muscle and electrical system,
reducing the heart’s ability to pump. This reduction can lead to rapid or abnormal heart rhythms
in the short term, and long-term heart failure that limits exercise tolerance and the ability to
work.
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The full description of the pathogenesis of COVID-19 requires to be completely elucidated.
However, there is clinical evidence that in addition to the severe lung injury associated to this
viral infection, some persons may also develop myocardial involvement that appears to be the
result of either direct viral infection or micro-thrombosis of the myocardial vasculature. From the
published case reports, myocarditis caused by this viral pathogen is associated with congestive
heart failure, cardiac arrhythmias and death’. Similar to other viral myocarditis, most patients
may develop long-term myocardial damageX.

Among persons infected with SARS-CoV-2 and developing COVID-19 severe disease systemic
inflammation is associated with adverse outcomes. However, there is evidence that the use of
corticosteroids have not shown benefit and they might be more likely to harm when administered
in persons with ARDS caused by COVID-19. Similar to influenza infection, acute lung injury
and acute respiratory distress syndrome caused by the respiratory epithelial membrane
dysfunction leading to acute respiratory distress syndrome. Preliminary evidence from case
reports and small cases series from China and South Korea confirm that there is minimal
inflammation and evidence of cell necrosis in the form of apoptosis of the respiratory epithelium.
The resultant tissue hypoxia is responsible and potential concomitant bacterial sepsis contribute
to multiorgan dysfunction and death. If a patient with COVID-19 develops myocarditis,
cardiogenic shock caused by fulminant myocarditis may also contribute to the overall occurrence
of multiple organ failure.

Patients can show the first symptoms of infection in as little as two days after exposure, and their
condition can seriously deteriorate in as little as five days or sooner

There is evidence of substantial undocumented infection facilitating the rapid dissemination of
novel coronavirus SARS-CoV-2 which is responsible for 79% of documented cases of CoVID-
19 in China. Once an individual is exposed to this virus from either a symptomatic individual
(21% of cases) or from asymptomatic individuals (79% of cases), the shortest incubation period
is 3 days with a median incubation period of 5.1 (95% CI 4.5 to 5.8 days). Overall, 97.5% of
persons who develop symptoms, do so within 11.5 days of the initial exposure.

Most persons with COVID-19 who develop severe disease do so immediately after admission or
within 3-5 days from their initial presentation and representing 53% of those requiring intensive
care unit admissions and advanced supportive care.

There is sufficient evidence that the SARS-CoV-2 pandemic has an overwhelming impact in
healthcare utilization in all settings (China, South Korea, Italy, France, Germany, and others). In
the U.S., current evidence demonstrates that COVID-19 can result in severe disease, including
hospitalization (31%) and admission to an intensive care unit (53% of ICU admissions). To
respond to this overwhelming demand in ICU admissions, there is a need for a multidisciplinary
approach that is time-consuming and requires highly-trained personnel including pulmonary and
critical care physicians, nurses, respiratory therapists, phlebotomists, social workers, case
managers. The care of this group of patients also requires subspecialists including nephrologists,
infectious disease physicians, hematologists, hospitalists, and others. Patients on mechanical
ventilation or requiring extracorporeal membrane oxygenation require additional staff including
perfusionists and 1:1 dedicated nursing care. Currently, many medical centers in urban and
rural settings in the U.S. are functioning at full capacity. It is therefore important to note that in
the potential outbreak occurring within an immigration detention center, the number of detainees
that will require transfer outside the facility for specialized care may exceed the capacity of local
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healthcare systems. This is particularly important in rural and semirural settings where many
immigration detention centers are located, and where they may have contact with a limited
number of local medical centers.

Numerous organizations and research studies have used the age of 55 to define the lower limit of
older detainees at risk of developing severe COVID-19 disease. This consensus is based on the
fact that detained people have consistently been identified as having higher levels of health
problems that reflect 10-15 years more progressed than chronological age.

C) Jails and prisons in the U.S. are increasingly becoming epicenters of COVID-19
transmission

Over my 20 years of experience as an infectious disease clinician, | have provided care at
outpatient clinics and during inpatient consultation services in infectious diseases to a large
number of patients residing in jail and prison populations. A copy of my CV is presented in
Exhibit A.

As an infectious disease clinician with a public health degree in the dynamics of
infectious disease epidemics and pandemics, | am concerned about the inevitable spread of
COVID-19 in jails, prisons, community corrections facilities, and juvenile detention centers. The
conditions in these facilities do not allow for appropriate infection control protocols and will
make the current COVID-19 pandemic worse. Incarcerated populations have higher rates of
underlying illness and, by extension, will have a higher case fatality rate. It is now clear that
asymptomatic individuals can spread this infection. With staff traveling between their homes and
the facilities, and newly arrested individuals brought in as others are released, containment of the
virus is not possible. Prisons and jails are becoming the epicenter of COVID-19 transmission in
the U.S. | can also certify that incarcerated individuals have a higher prevalence of chronic
medical conditions that place them at high risk of developing severe coronavirus disease and
potentially dying from this infection. Some of these medical conditions include HIV/AIDS,
uncontrolled diabetes mellitus, chronic obstructive pulmonary disease, and other conditions.

Like other viral pathogens, SARS-CoV-2 is closely dependent on the complexity of
human behavior and human interactions. There are many documented outbreaks of respiratory
pathogens in jails and prisons in many countries. Custodial institutions have been the epicenter
of outbreaks of infections amongst prisoners amplifying infections at rates far exceeding those in
non-incarcerated communities. Highly transmissible viral infections such as measles, mumps,
and the novel coronavirus disseminates rapidly among inmates and staff and potentially into the
larger community. Overcrowding, insufficient sanitation, poor ventilation, and inadequate
healthcare in prisons contribute to enabling these institutions as breeding grounds of infectious
disease outbreaks. Detention and incarceration involves large groups of people living in cohorts
in confined spaces creating many challenges for curbing the spread of COVID-19. The number
of single rooms in jails or prisons are insufficient to adhere to the recommended isolation and
quarantine guidelines and limits the ability to implement stringent infection prevention practices.

The SARS-CoV-2 ability to survive for prolonged periods on highly prevalent materials
in custodial settings including non-porous surfaces and metallic surfaces complicates disinfection
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practices. It is exceedingly difficult to comply with established infection prevention protocols
recommending repeated disinfection and decontamination of all surfaces in jails and prisons
resulting from the large number of inmates and complex human patterns of interactions between
inmates and with the staff. A recent natural experiment inside a cruise ship demonstrated the
rapid spread of the SARS-CoV-2 among large crowds inside a closed environment. A total of
696 cumulative cases of COVID-19 and 9 deaths occurred among the 3711 passengers inside the
Princess Diamond Cruise berthed at the port of Yokohama, Japan from February 03 to March 1,
2020. The most recent estimates demonstrate that the basic reproduction number of the SARS-
CoV-2 is higher than previously estimated (Ro=5.6) and higher than the influenza virus A/H1N
that caused the 1918-1919 pandemic. In contrast to influenza viruses, transmission of this
coronavirus occurs by those with undetected infection having mild symptoms or asymptomatic
infection in up to 20% of cases. Thus, transmission of this viral pathogen in closed spaces with a
large presence of individuals increases the frequency of exposure and infection. Without
complete social distancing in imprisonment settings, our ability to reduce the transmission
dynamics to achieve a Ro less than one is limited.

The current outbreak of the novel coronavirus (SARS-Co-2) in different county jails and
prisons in the U.S. highlights the ease of transmission of COVID-19 behind walls of jails and
prisons. There is sufficient experience with this pandemic demonstrating that congested living
conditions facilitate the spread of this infection. Jails and prisons are epicenters for infectious
diseases because of the unavoidable close contact in often overcrowded, poorly ventilated, and
unsanitary conditions. On April 14 the Bureau of Federal Prisons reported 446 cases among
inmates and 248 cases among employees in 42 facilities and 11 Residential Reentry Centers
(RRCs). However, by April 19, there were 495 cases among inmates, 309 cases among staff, and
22 deaths distributed in 45 facilities and 19 RRCs. There are at least 1,300 confirmed cases of
COVID-19 tied to prisons and jails with at least 34 deaths when combining prisons and jails
nationwide as per different reports. The revolving door of jails have fueled an increasing number
of documented outbreaks in custodial institutions.

It is a major challenge for security staff to practice hospital-level infection control
measures to protect them from becoming infected with the novel coronavirus. In a hospital or
nursing home, staff may move up and down a single hallway over their shift, and they may
interact with one patient at a time. In detention settings, officers move great distances, are asked
to shout or yell commands to large numbers of people, routinely apply handcuffs and operate
heavy doors/gates, operate large correctional keys and are trained in the use of force. These
basic duties cause the personal protective equipment they are given to quickly break and become
useless, and even when in good working order, may impede their ability talk and be understood,
in the case of masks. For officers working in or around patients at risk or with symptoms, there
may be an effort to have them wear protective gowns, as one would in any other setting with
similar clinical risks. These gowns cover their radios, cut down tools and other equipment
located on their belts and in my experience working with correctional staff, are basically
impossible to use as a correctional officer.

An additional concern for transmission in carceral settings is the fact that COVID-19 may be
potentially transmitted through aerosolized fecal contact or contact with infected feces when
using an infected toilet. This is relevant because the plume of aerosolized fecal material that
occurs when a toilet is flushed is not addressable by closing the lid of ICE detainee toilets, which
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lack a lid. This mode of transmission would pose a threat to anyone sharing a cell with a person
who has COVID-19 and could occur before a person becomes symptomatic. This mode of
transmission could also extend beyond cellmates, especially in circumstances where common
bathrooms exist or where open communication between cells exists.

D) Situational analysis of the State of Colorado and Weld County

The State of Colorado has 10,447 confirmed cases of COVID-19 with 486 deaths. After Denver
County and Arapahoe County, Weld County is the third county with the highest number of cases
(1353) and the third with the highest number of deaths (84).

E) Weld County Jail

Informational Sources related to the Weld County Jail.

In preparing the portion of this declaration related to conditions of the Weld County Jail, | have
reviewed all of Plaintiffs’ declarations in this case, as well as Sheriff Reams’ declaration and the
declarations attached to Defendant’s Supplemental Response [ECF 39]. I also performed two
jail inspections that lasted approximately three hours each, once on April 10 and once on April
24. Between those two inspections, | spoke with 13 incarcerated persons about conditions in the
jail and I spoke with several correctional staff and medical staff. | found the Weld County
correctional staff to be forthright and welcoming, and they were open to questions and gave me
ample opportunity to speak openly with inmates who chose to converse with me. Likewise, |
found the inmates with whom | spoke to be open and forthright, and their accounts were largely
consistent with one another of the relevant conditions in the jail related to COVID-19.

April 10 Inspection

| had the opportunity to tour the Weld County Jail and interview some members of the medical
staff and inmates on April 10.

As of April 10, Weld County staff reported to me that Weld County Jail had 14 COVID-19
cases, including 6 with positive tests and 8 presumptive cases. On April 10, they had isolated
these 13 people in Unit 11 (Medical Isolation Unit). At least one of the inmates with COVID
housed in the jail was receiving supplemental oxygen. A fifteenth person was COVID-19
positive at the jail, but so sick as to need hospital transfer. | learned from staff and through an in-
person interview that, in mid-March, that Mr. Anthony Griego was the 14" case that was
transferred to a local hospital due to the severity of his illness. He then returned to the jail but
was then transferred back to the hospital on April 23 or 24 because of worsening symptoms.

Since the April 10 tour, | have learned that another Weld County inmate, Charles Peterson, was
reportedly released from the Weld County Jail very sick Monday March 30. According to his
death certificate, Mr. Peterson was 78 years old and, thus, high risk for serious illness or death
under CDC guidelines. His death certificate also indicates congestive heart failure and diabetes
mellitus as underlying conditions, both of which would put Mr. Peterson in a high risk category
even absent his advanced age. He had reportedly been in the jail since March 11. Upon his
release, he was reportedly taken almost immediately to the hospital. He died there two days later
on April 1, 2020. His death certificate lists “COVID-19 infection” as a cause of death, along
with acute respiratory failure and viral pneumonia, which are commonly caused by COVID-19
infection.
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Based on my conversations with staff and inmates on April 10, as well as inmate accounts
conveyed in declarations filed in this case, it appears that before April 7 or April 8, Weld County
Jail was not adhering to CDC guidance recommendations in a meaningful manner.

Mr. Peterson and Mr. Griego were likely what has been defined as ‘superpreaders’ of the
infection. Theywere reportedly sick and kept in general population without social distancing, and
they likely acted as the epicenter of the outbreak in the Weld County Jail. Because of age and
underlying illness, they both developed severe disease.

There were two jail units under quarantine.

During my inspection, | observed and received information from correctional officers and
inmates that Weld County Jail was implementing some mitigating interventions according to
CDC guidelines including reducing the jail population and spreading inmates out to decrease the
numbers within cells; staggering pod time and limiting the number of people on the pod at any
given time; providing inmates with masks, isolating sick inmates; performing limited testing of
sick inmates; making cleaning supplies more readily available, and providing some education
regarding COVID-19 to inmates. | saw evidence of these changes, but noted several substantial
deficiencies which remained in the April 24 inspection, and which | describe further below.

April 24 Inspection

During the first inspection, there were 13 inmates in the medical unit with a combination of
probable and confirmed COVID-19 cases. After today’s inspection, there were only 7 COVID-
19 cases in the male medical unit. | observed that four of them were receiving supplemental
oxygen and several of them were bunked two to a cell. There are currently no units on
quarantine.

In different units, particularly in the B unit and in one of the transition units, | observed that
individuals with high-risk comorbidities were housed in cells with between one and three other
cellmates where social distancing is not possible. I did not see evidence that high risk individuals
were being identified for single-celled housing or increased social distancing. The high risk
individuals I interviewed were housed and treated like the other inmates.

This was a bit confusing given that in most of the units I visited, there were many empty cells
that remained unused, while the occupied cells held 2 to 4 people.

| learned that some individuals that were admitted to the medical isolation unit (Unit 11) stayed
less than the recommended quarantine period as per CDC guidelines, and were released from
medical isolation in around a week’s time. They were then placed in cells with other inmates
who had not been in quarantine.

| also spoke to several inmates who had experienced symptoms consistent with COVID-19,
including cough or fever. These inmates had not been tested for COVID-19 and remained
housed with other cell mates with whom they could not practice social distancing.

| saw no practices to address the likelihood of asymptomatic inmates. | saw no practices that
reflected immediate isolation and testing of individuals who had one or more mild symptoms of
COVID-19. Inmates consistently reported that fever and cough resulted in the provision of
Tylenol, rather than COVID-19 screening, preventative isolation, and testing.
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All inmates, except those in medical isolation, reported that they rarely if ever have their
temperature checked and they are not asked by staff about symptoms of COVID-19.

Most inmates reported that cleaning is left entirely to inmates and is voluntary; that shared toilets
and sinks are often not cleaned between uses, that staff do not clean nor do they mandate that
inmates clean between uses.

Most inmates are housed in dry cells, locked down 22 %2 hours a day without access to supplies
to clean their hands unless they are let out of their cell to use the common bathroom.

While all inmates had a disposable mask, they also all reported that they had only had two masks
in the last 14 days. As a result, they had the to wear one disposable mask for between 10-12
days before they got a new one.

One major concern observed today is that Unit A, which during the initial inspection was a
quarantined unit - where it is likely the place where COVID-19 outbreak initiated - is now used
as an intake unit. Inmates that were housed in unit A were transferred a few days ago to units B
and C. Without testing those inmates in unit A prior to their transfer for the presence of
asymptomatic coronavirus infection, they could introduce the infection to these two other units.
In fact, this is likely given the fact that asymptomatic infection may be responsible for 44% of
coronavirus transmission.

OPINION

The leadership and the staff at the Weld County Jail have instituted a substantial number of
interventions to mitigate the impact of COVID-19 and improve the safety of the inmate
population. Additionally, 1 would like to note that the Deputy Officers and other staff who
participated during these two inspections were extremely collaborative during the two
inspections conducted at Weld County Jail (April 10 and April 24). It is also my opinion that
there is the willingness and the openness to listen to potential recommendations that may
strengthen existing efforts to improve the safety of the inmates and the staff.

As recent evidence indicates from other jails in other States and more recently from Sterling
prison in Colorado, the presence of even a small outbreak of cases of COVID-19 only indicates
the tip of the iceberg of a larger number of undetected cases in those with no symptoms or mild
symptoms, which constitutes approximately 80% of cases. In Sterling Correctional Facility,
where the Department of Corrections performed prevalence testing after only a few confirmed
cases of COVID-19 and a minimal number of symptomatic inmates, 138 out of 255 inmates
tested positive for the virus. There is evidence that during an outbreak 20% or more persons
have no symptoms and temperature screens are not helpful. This 20% may be responsible for
44% of the transmission of the novel coronavirus. As Mr. Dean Williams, Director of the
Colorado Department of Corrections stated today in a new release: “Given the insidious nature
of this virus we had suspected that despite seeing a relatively low number of inmates with
symptoms, the number of positives was potentially much higher”

It is my opinion that when reviewing Weld County Jail data received April 24, it is unclear why despite
having only 9 individuals in isolation with 8 COVID-19 positive tests, there are no inmates in quarantine.
Since Weld County Jail had 14 COVID-19 cases combining confirmed and probable cases only two weeks
ago, at a time when some meaningful social distancing had only just begun, it is likely that if testing to
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confirm evidence of infection is done, it may probably reveal many asymptomatically infected inmates
potentially spreading the infection. This scenario is what is currently seen at Sterling Prison in Colorado and
in Ohio. It is my opinion that without substantial testing of previously quarantined individuals and
increased single-celling, that the virus is likely to continue to spread in the jail, putting high risk inmates at a
substantial risk of serious illness or death.

After conducting these two inspections of the Weld County Jail, where | had the opportunity to
speak with inmates and staff and observed the dynamics of the different units, it is my opinion
that additional interventions are necessary to protect inmate, staff and ultimately community
safety. Herein, is a summary of these recommendations:

e This unprecedented pandemic calls for unprecedented measures in every setting but
particularly in congregate settings.
o No one inside Weld County Jail or outside living in the larger community is safe
until there is interruption of coronavirus transmission.

e Implementing CDC protocols to mitigate Covid-19 transmission in Weld County
Jail is not sufficient unless social distancing is meaningfully implemented.

o Reducing the inmate population to allow for social distancing is the cornerstone
of reducing the impact of this highly transmissible viral pathogen.

o Social distancing requires inmates maintaining a distance of at least six feet from
each other, disinfection of key areas (telephones and toilets), mask use, and
regular handwashing must be meticulously followed. These protocols are
necessary to prevent spread of COVID-19 among otherwise healthy people.
However, these protocols are imperative for high-risk individuals. Without these
protocols, high-risk individuals face a substantial risk of serios illness or death
from the virus.

o Reduction of population should occur to allow the maximum amount of social
distancing possible, with a guarantee of social distancing for high risk inmates,
discussed further below.

e Prevention of exposure to the novel coronavirus
o Institute directives for all inmates in all units to use disinfectant and clean
telephones after each use.
o Institute directives for all inmates in all units to use disinfectant prior to the use
and after using toilettes.
o Enforce guidance on bed positions:
= For single beds positioned next to each other (side-to side): At least 6 feet
apart and inmate’s laying position is head to toe
= For bunkbeds that are positioned next to each other or across from one
another: Position beds at least 6 feet apart. Ensure the inmate’s laying
position is head to toe on each separate bunk bed, so positioning allows for
the least transmission risk as possible. This includes laying position that is
head to toe with adjacent bunks.
o Enforce social distancing practices of all inmates in all units during med-line or
meal-line
o Sick inmates should not be required to clean their own cell and no inmate should
clean up after other inmates.

10
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o Professional janitorial services should be brought in to disinfect the male medical
isolation unit or any unit, which may become quarantined in the near future.

o Professional janitorial services or trained staff should thoroughly clean each unit
every night.

e Inmates at high-risk of severe disease and dying from COVID-19 infection need to
be identified, and then either released or provided 24-7 social distancing.

o Medically vulnerable inmates are at a substantial risk of contracting, spreading
and becoming seriously ill or dying from COVID-19 in any carceral setting,
particularly in a place like Weld County Jail that is experiencing an outbreak. To
the greatest extent possible, medically vulnerable inmates should be released.

o To the extent that inmates at risk of severe disease or death cannot be released,
medically vulnerable individuals should be housed in single-person cells to
mitigate the risk of serious illness or death to this population. For example, from
today’s inspection, I would consider that Mr. Richard Barnum and Mr. Jesus
Martinez should not be placed in a cell other 3 inmates. Mr. Barnum has chronic
kidney disease and chronic liver disease (see above table for medically vulnerable
populations). Mr. Jesus Martinez has a history of asthma and hypertension, which
places him at-risk of severe disease and should therefore be housed preferentially
in a solo cell.

o During the intake, it is imperative to enhance efforts to identify inmates at high-
risk of COVID-19 complications to guide enforcement of social distancing
interventions such as placement in a single cell.

o All current inmates should be immediately screened to determine if they meet the
criteria for high risk noted in Table 1.

e Personal Protective Equipment

o There is a need to replace with more regularity disposable surgical masks that
inmates are currently wearing. While there are no specific guidelines stating how
long a surgical mask should be replaced in carceral settings, | do recommend to
exchange masks at least every third day but definitely no longer than five days
since it will lose its barrier function. The initial set of masks were only replaced
approximately 14 days after.

o The use of washable cloth masks may be an alternative and a cost-effective
alternative.

e Expanding testing capabilities for COVID-19 at Weld County Jail to ensure
interruption of transmission and to guide isolation and quarantine interventions.

o There is increasing evidence and recent publications to suggest that expanding
testing capabilities will improve isolation and quarantine strategies in congregate
settings.

o Given the rapid spread of COVID-19 across the U.S. and the globe based on the
clear evidence of the novel coronavirus SARS-CoV-2 transmission from
asymptomatic persons broadened SARS-CoV-2 testing to include asymptomatic
persons in prioritized settings such as jails.

11
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o

o

o

o

There is evidence from jails and prisons in other settings that despite having
excellent infection control practices, suggested social distancing interventions,
keeping the door open for new introductions may only flatten the epidemiologic
curve of cases. However, it will not definitively halt the occurrence of new cases
in settings where there is ongoing sustained community transmission as it has
occurred in the larger community in Weld County.
As shown in custodial settings in Ohio, the rate of asymptomatic and symptomatic
infection in an enclosed jail environment could reach up to 70% (with more than
20% asymptomatic infection).A similar ration of symptomatic to asymptomatic
ratio was identified and reported today at Sterling Prison in Colorado.
Priorities for testing:
= Test newly admitted for novel coronavirus infection even if asymptomatic
to reduce the risk of new introductions into Weld County Jail. There is no
other way to effective screen asymptomatic people at intake.
= Any inmate at Weld County Jail with one or more symptoms consistent
with COVID-19 should undergo a clinical assessment including testing for
the presence of the novel coronavirus SARS-CoV-2 in nasopharynx.
= All inmates recently released from Unit A should be tested. For those who
are positive, any of their new cellmates should be tested. During an
outbreak, testing asymptomatic exposed will reduce the chances of spread
to other units. For example, there may be individuals that were transferred
from Unit A where the outbreak may have initiated and who completed an
appropriate quarantine period in the A unit. However, they may have
asymptomatic infection despite having normal temperature and normal
screening for symptoms and now that they were transferred to unit B may
actually be silent spreaders. Within unit B, it his individual with
asymptomatic infection is housed in a cell with an at-risk individual, this
practice may cause this cellmate to become severely ill and in turn,
disseminate the infection to others. Those with severe symptoms have
high concentrations of coronavirus in their respiratory secretions.
= |deally, all Weld County inmates and staff should be tested, but
prevalence testing is a reasonable alternative.

Intake Unit. At intake, there is no way to protect high risk individuals from
potential exposure other than a single-cell environment. Under no circumstances
should high-risk individuals be placed in a cell with any other person prior to the
14 day quarantine.

e Adhering to CDC quarantine and isolation guidelines.

o

Al4-day quarantine should be used for: a) asymptomatic individuals exposed to a
case; and, b) new arrestees and bookings (unless specific testing for coronavirus is
performed as suggested above).

Medical isolation practices should be implemented for those with symptoms
consistent with COVID-19 regardless of having any underlying comorbidity to
develop severe disease.
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o Inmate with a positive COVID-19 test should be placed in isolation (as should
persons with symptoms consistent with COVID-19 pending test results). Those
with a negative test should be placed in quarantine with close clinical monitoring
and if indicated repeat testing.

o Transferring those exposed to a case may spread further this infection, if testing
for COVID-19 is not conducted among asymptomatic individuals, even if the
quarantine period was completed according to guidelines. Screening for
symptoms and temperature is insufficient to stop the spread of this highly
transmissible virus given the high risk of transmitting the infection by
asymptomatic individuals.

| declare under penalty of perjury that the statements above are true and correct to the best of
my knowledge.

Date: April 24, 2020
S ]

Carlos Franco-Paredes, MD, MPH, DTMH (Gorgas)

Associate Professor of Medicine
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PUBLICATIONS
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Caribbean, Springer-Verlag, 2015. ISBN-13: 978-3709114216 ISBN-10: 3709114217
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C. White Blood Cell Counts in Plasmodium vivax. J Infect Dis 2005; 192:1675-1676.
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the Burden of Malaria in Northeastern Venezuela. J Travel Med 2006; 13:15-20.
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2001 - 2002  Clinical Methods, Emory University School of Medicine

I. 2001 - 2002  Clinical Instructor Harvey Cardiology Course, Emory University School
of Medicine
2001 - 2002  Problem-Based Learning for Second year Medical Students, EUSM

2005-2011  Clinical Methods Preceptor, ECLH
2006-2008 Medical Spanish - Instructor for M2, EUSM

2006-2007  Directed Study on Social Determinants of Infectious Diseases for M2 students
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2019- Class Global Health and Underserved Populations of the New SOM CU
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Inpatient and outpatient (ID Fellows Weekly Clinic)
Infectious Diseases Fellowship Program Director

University of Colorado, Aurora Colorado
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.: 20-cv-977-PAB
THOMAS CARRANZA,;
JESUS MARTINEZ;
RICHARD BARNUM,;
THOMAS LEWIS;
MICHAEL WARD;
COLBY PROPES; and
CHAD HUNTER,
Plaintiffs, on their own and on behalf of a class of similarly situated persons,
V.

STEVEN REAMS, Sheriff of Weld County, Colorado, in his official capacity,

Defendant.

[AMENDED PROPOSED] ORDER

Having considered the evidence and authority submitted by the parties in this
matter, and in accordance with Fed.R.Civ.P. 65, the Court finds that entry of interim
injunctive relief is appropriate in this case because: Plaintiffs are likely to succeed on the
merits; there is a real threat of irreparable harm absent injunctive relief; the balance of
harms favors entry of an injunction; and the issuance of injunctive relief is in the public
interest. Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). Plaintiffs have
demonstrated that they are being held under unconstitutional conditions of confinement at
the Weld County Jail in violation of their Eighth and Fourteenth Amendment rights. See
Helling v. McKinney, 509 U.S. 25 (1993). The conditions of confinement Plaintiffs are
currently being held under are likely to cause them to suffer irreparable harm absent

interim injunctive relief. Prairie Band of Potawatomi Indians v. Pierce, 253 F.3d 1234,
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1250 (10th Cir. 2001). The balance of harms weighs in favor of granting interim
injunctive relief because Plaintiffs’ situation is life and death. Edmisten v. Werholtz, 287
F. App’x 728, 732-35 (10th Cir. 2008); see also Thakker, et al. v. Doll, et al., No. 20 C
0480, Dkt. 47, at 24 (M.D. Pa. Mar. 31, 2020). Finally, the public interest favors stopping
the spread of COVID-19, Bent v. Barr, No. 19-cv-06123-DMR, 2020 U.S. Dist. LEXIS
62792, at *22-24 (N.D. Cal. Apr. 9, 2020) (collecting cases), and protecting Plaintiffs’
constitutional rights. Kikumura v. Hurley, 242 F.3d 950, 963 (10th Cir. 2001).
Accordingly, this Court issues the following injunctive relief requiring that

Defendant:

1. Physically distance all inmates from one another and staff within the Weld County
Jail, which necessitates at least six feet of distance between individuals at all times;

2. Identify inmates at high-risk of severe disease and dying from COVID-19, in
accordance with guidelines from the CDC and CDPHE, and physically distance these
individuals particularly (including, but not limited to, housing these individuals in
single-cells);

3. On adaily basis, thoroughly and professionally disinfect and sanitize the Weld
County Jail,

4. Provide hygiene supplies, including supplies to wash hands and disinfect common
areas, to inmates at all times and free of charge and implement policies and
procedures requiring that common areas be disinfected between uses by inmates;

5. Provide adequate personal protection equipment, including but not limited to masks,
to all staff members and inmates (and ensure that these materials are replaced at least

every third day);
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6.

Implement a testing procedure to identify inmates who are possibly carrying COVID-
19, including testing to identify asymptomatic carriers and those with one or more
symptom of COVID-19;

Implement a quarantine and isolation procedure that is in line with CDC guidelines
for all individuals exposed to COVID-19 and new intakes to the Weld County Jail;
Take particularly heightened precautions with respect to food handling and delivery,
such as ensuring that people who come into contact with food are not displaying any
potential symptoms of COVID-19, have not recently been in contact with people
displaying potential symptoms of COVID-19, and people who come into contact with
food wear appropriate personal protective equipment at all times when in contact with
food (including but not limited to appropriate masks and gloves); and

Provide accurate, up-to-date educational and informational materials regarding the
status of how COVID-19 is affecting the facility, including the number of infected
inmates and staff.

Further, this Court holds that, in accordance with Fed.R.Civ.P. 65(c), bond is

waived in this matter because the above-outlined interim relief is in the public interest.

See Davis v. Mineta, 302 F.3d 1104, 1126 (10th Cir. 2002).

SO ORDERED, this ___ day of 2020, at Denver, Colorado

United States District Judge
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