
Case 2:18-cv-06081-JAK-SK   Document 251   Filed 11/05/19   Page 1 of 50   Page ID #:2922

UNITED STATES DISTRICT COURT 
.CENtRAl DISTRICT OF CALIFORNIA 

CIVIL MINUTES - GENERAL 

care No. l.:t>. CV18..06081 JAK (SKx) Date November 5, 2(119 

TWe Ms. J.P. eta! v. Jefferson B. Se~sions. et al. 

Presej)t: 'fhe Honoreble JOHN A KRONSTADT, UNITED STATES DISTRICT JUDGE 
' 

Andcea Kener No! Reported 

Deputy Cieri< Coun RepOiter I Recorder 

Attorneys Present for Plaintiffs: Attorneys Present for Defendants: 

Not Present Not Present 

Proceedings: 

I. Introduction 

(IN CHAMBERS) ORDER RE PLAINTIFFS' MOTION FOR CLASS 
CERTIFICATION (OKT. 81); . 

PLAINTIFFS' MOTION FOR PREUMINARY INJUNCTION (OKT. 45); 

DEFENDANTS' MOTION TO OlSMISS (DKT. 132) 

The daims In this action arise out of the "family separation poliCy" adopted by certain agencies and 
officials of the United Slates Govemmenl The policy has been applied when foreign parents .and lhefr 
Children arrive at the United states border seeking asylum. These parents and children have b,een 
separated and placed in different detention faciHties while asylum issues are addressed. Three of these 
forel~n parents- J.P. ("Ms. P"), J.O. ("Ms. 0 "), and RM. ('Ms. M") (conectl\lety, "Plaintiffs") - fi led this 
putative class action on July 12, 2018, naming several federal officiais and entities.~s defendants 
("Defendants"). Compl., Dkt. 1. The Complaint advances claims under the equal protection and due 
process clauses or !he Fiftl1 Amendment of the· Gonstitution, and seeks injunctive al\(l declaratory relief 
on behalf of the putative class. /d, 1111172·165, Prayer IO< Relief, 

On July 18, 2018, Plaintiffs filed a Motion for a Preliminary lnju0clion. II seeks Interim relief in the form 
of mental health screenings and trauma-Informed mental health treatfllent for members of the putative 
class and their ch!ldren. Dkt. 4.5 ("Injunction Motioo") . The cla1med purpose lor such screenings is to 
assess 'the effect on members of'the putative class of the forced separation of family mem'bers; and to 
determine spprop_tiate. remedial treatment for them. On July 27. 2018. Ptaiotitts fded a Motion for Class 
Certificalion (Dkt. 81 ) ("Certification Motion") (collectively, with the lnjundion Motion, the "Plaintiffs' 
Motions"). on August 13; 2016. Defendants filed a separate opposition to e.ach ofPtalntilfs' Motior)S. 
See Okl109 ("Injunction Opposijion"): 110 ("Certification Opposition; . Plaintiffs filed replies In support 
of each of them. See Okl119 ("Injunction Reply"): Okl. 120 ("Certification Replyj.' 

A hearing on the Plaintiffs' Motions was held on September 20. 2018. Dkt. 137. The parties submitted 
certain wpplemental lnlormation as directed by the Court. See, e.g., Okts. 141, 11;2, 163, 166. 168, 

l After receiving leaVe to do so. the Alliance fot Children's Rights ('"Amicus· or lhe ·AIIictnce· ) filed an amicus 
curiae brie-f in·-suppor1 ·of ltle Injunction Motion. Dkt. 123 f'.Amicus BrieF). 
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On September 18: 2018. Defendants filed a Motion to Dismiss. Dkl. 132. That motion was not 
addressed at the September 20 hearing. but.was heard on January 7. 2019. Dkt. 175. 

Defendants also filed an ex palte Application to advance the hearing date tor the Motion to Dismiss 
(Dkt, 133) {"Application"), a ruling on which was deferred. See Dkts. 146,' 147'. The briefing on the 
Motion to Dismiss was then completed, see Dkts. 148 ("0 pposition"), 165 ("Reply"), and it was ~eard as 
scheduled. Following the January 7, 2019, hearing, the Application was deemed moot. Dkl 17:S. The 
other matters were taken undef submissjon. 

On January 30, 2019. the matter was referted to Judge Otero f<X settlement discussions. Okt. 187, As a 
result, decisions on the pending motions were deferred. After several months of negotiations. the 
matter was not resolved .. Accordlf'lgly, on October 17, 2019,· the matter was retumed to the act~v~ 
dockel Dkl 233, On October 22, 20.19, Plaintiffs filed a Reques! for Ruling on Motions Under 
Consideration. Dkt 235 (' Request").' 

For the reasons stated in this Order. the CertifPCBtion Motion and Injunction Motion are GRANTED IN 
PART, and the Motion to Dismiss is DENIED. 

II. Background 

A. The Parties and the Proposed Class 

1. In General 

The Cornptaint·aheges that eacH of the Plaintiffs is a parent Who has been detained by the United 
States• and separated from her minor children. See Compl. 1! <t It also alleges that each of the children 
has been detained under the family separation policy. ld. It Is alleged that each Plaintiff entered the 
un·ited States Wfth her minor child. while fteeing from her natiVe col,!ntry due to fear of serious harm or 
death, and seeking asylum under United States law. ld. The Complafnt elfeges that Plaintiffs have not 
received any mental health services from the Government stnce they were.sepa.rated from their 
chRdten. See id. 1!11 23, 32, '43. 

2. ~ 

Ms. P is Guatemalan, /d. '\l16; Declaration of J.P. \ J.P. Oecl."). Dkl t ·3 1!2. She enter~d the United 
States on May 17, 2(118 Wi1h her 16'·year-ol~ daughter. L.P .. and alleged1y did so because she feared 
both would be killed if they remained In Guatemala. Compl. 1l'IJ16-17: Shortly after crossing the United 
States border, Ms, Pan<! LP. were allegedly detal.ned by U.S. Customs and Border Protection ("CBP") 
based on a suspicion that they had entered the country Illegally rn violation of 8 u.s.c. § 1225(a)(1 ) . 

1 'Because this Order addresses the Certification fv'.otion, the lnjuncti6n Motkm, and the Motion to Oismjss, the 
Re.quest is GRANTED as to these matte·rs. . 
) In th.1s Order, the United Sta-tes is also refem!d to as the ~Government· 
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The Complaint alleges !hat. at the tfme H was filed, Ms. P was being detained In the custody of U.S. 
Immigration and Customs Enforcement ("ICE' ) at lhe James A. Mus1cl< Facility In Irvine, Cel~omia. ld. 11 
16: see also Expen Declaration of Alejandra Acu~a ('Acu~a Deel.), Dkl851] 5. L.P. was separately 
detained at Cesa Phoenix. which i.s operated by Southwest Key Programs. Inc. In Phoenix. Arizona. 
Compl. 1J 1&; see a/so Dedaratlon of Lucero Chavez ("Chavez Decl."), Dkt. 821l1!3-4. Ms. P declares 
that she was provided with nO fnformat.ion about the location of her daughter for weeks after the.fwo 
were separated. J.P. Oecl., Okt. 1-3 1! 2. 

3. Ms. 0 

Ms. 0 is Honduran. Compi. 1J 4 . In 2015. drug-affiliated gangs allegedly murdered her husband and 
severely beat r>er !hen teenaged .son. See Declaration of J.D. (' J.O. Decl."), Dkl 1-8 1! 3.' She entered 
the Unfted Slates on May 17, 2018, with her 16-year-old daughter, T.O., and allegedly did so because 
she feared bcoth would be kllled ff !hey remained In Hon.d.uras. Compl. 1]24. 

After being processed by U.S. Immigration ol!iclals, on May 21, 2.018, J .O. was separated kom T.O. 
and transferred to a federal prison in Washington. /d. 1]30. On July 12, 2018, J .O. was released from 
custody. rd. Between hertrans!edo washington on May 21 , 2018, and lhe date the Complaint was 
flied. Ms. 0 did not see her daughter. /d. 1l31. On May 30, 20i 8, Ms. 0 allegedly learned that her 
daughter was being detained at Casa Antigua. a faci!Hy hi San Benno. Texas operated by SouthWest 
Key Programs. /d.: seealsoJ,O. Dect, Dkt. 1-a 11 20. 

4. Ms_.M 

Ms. M is El Salvado<an. Comp1.1J33. It is alleged that she fled El Salvador with her 15-year-old 
daughter, S.Q., to escape fiom her h!.lsband, a former military offK:;er Wh9 had beaten her and 
ll:lreatened to kill her. /d.; see also Dedetetion of R.M. ("R.M. Dec!: ), Dkl. HO 1J 3. On May 18, 20.18. 
Ms. M and S.O. entered the United States seeking asy1um. See R.M. Dec! .. Dkt. 1·10 115; Co.mpl. 11 33. 

It 's alleged lhat on May21. 2018. Ms. M was transferred. withoutber Cfaughter. to a facility_ in Laredo. 
Te.xas. See Comp1.1J 40. She was then transferred to a federal prison In Washington, and on July 12, 
2018. she was released on bond. /d. 1J 41, It is alleged !hat on May 25, 2018, she firsllearned that s.O. 
was being detained at Casa 1'\fltigua i n Texas. See R.M. Dec! .. Dkt. 1-10 '111.7: Campi. 1140. On June 
22. 2018, Ms. M was allegedly able to speak briefly by telephone w~h S.Q. for the first time since they 
were separated. R.M. Ded .. Okt. 1-10 ~ 19. 

5. The Proposed Class 

Plaintiffs seek certification of the fo!lo1v!ng class: 

All adult parents natlollWide who (1) were, are, Of will be detained in immigration custodY, 

• Some declarations cited in this Otder ~,e presented in Spanfs.h. Englis!'t translations of them w ete afso 
submitted togetherwl\h·certffications as to their accuracy. See_. ~.g., DkL 1..S at 11. 
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by the Department ol t-~omeland Security ("DHS"), and (2) have a mina< cl\ild Y.1lo has 
be.en, is, or will be sepanJted from ttiem by DHS and detained in DHS Of Office of 
Refugee Resettlement (' ORR') custody, or foster eare, absent a demonstration in a 
hearing 1hat file parent· is unfit or presents a danger to 11\e child. 

See Dkt. 81 at4. 

a) Plaintiffs' Curre~t Status 

Defendants· have submitted' evidenee showing that all'three Platntlffs and their respective children were 
reunited on orabou! July 16 or July 17, 2018. See Declaration of James De La Cruz ('De La Cruz 
Ded."). Dkt 1 10·1 ~ 9. Plaintiffs do not dispute lllat each has been released .from custody and reuo~ed 
with l>er child. See Dk1. 80 at 5. 

b) The Status of Puta!ive Class Members 

At the September 20, 2018 hearing, oounsel for the Government slated that most of the' putative class 
members hed been released !rom custody. Dkt. 137. Pursuant·l o Ofders flam the Court, the parties 
then submitted supplemental information about the cus.todjal status of putative class members who 
have not been released. The most recent report. which the parties filed on October 31 , 2.019, 
addresses the status o.f the putatlve·class members. 01<1. 244. The report states that of4007 total 
separaflons. ' 108 possible putative class members (separated parents) are In ICE custody." /d. at 2·3,~ 

The parties agree that putative clas.s membe,. Y.1lo have been released from custody have been 
ordered to comply v.ith certain conditions. The~ conditions vary among putative tlass members, and 
indude orders about lhe monitoring of these persons. their postfng of· bonds to ensure appearance as 
ordered and oertain reportjng requirements about their compliance with other condiUons of supecvision .. 
Tracking devices have been placed on some of them WhQ are prohibited from Jeaving a specified 
geographic area_ wtthout prior approval. In general. the.sta:ted purpose· of these condlUons is to ensure 
that lhese persons will appear wh.en ordered at immigration proceedings. See Okt. 163 at 5-7. 

·6+ Defendants 

Defendants are 13 govimiment official$ an<! enti~es who are aileged to be responsil:>le for the family 
separation poJicy in general, and specmca_ny lor the detention of Plaintiffs and the·tr children. See 
Camp!. W 45-57. They Include: 

(i) Jefferson B. Sessions Ill. the fooner Attomey General of !he United States ('Sessioos· or the 
' Attorney General"), Attorney General Sessions was allegedly responsible for setting policy relating· to 

6 As. stated ~n the discussiol) below, the Government has represented that 13. of these parents are potentialty 
members otthe class in Ms. L v. U.S. Immigration 8. Customs Eniorcefflent, No~ 18-cv-0428 (S .D. Cal), Okl. 244 
at 2 n. 1, 4. However, tile parties disagr,ee as to .,.,flether 'the definition of the eertif'ted ctass in Ms. t.: ts ooexten~\te 
wTth the proposed class in this action,·Ok1 168.at 3; Okl. 244 at 5. 
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immigration enforcement, .including the family separation poHcy at issue.in this action, fd. 1J 45~~ 

(il) Kirsljen M. Nielsen. the former Secretary of the Department ol Homeland Security (' DHS") 
("Secretary Nielson"). Secretary Nielsen was allegedly responsible for the administration of Immigration 
laws, as well as for all DHS poficy and pr~ure, id. 1146;' 

(iii) DHS, the agency allegedly responsible for th'e enforcement of immigration laws .. fd. ·1J47: 

(lv) U.S. Immigration and Customs Enforceme.nt ("ICE"), which is alleged to be a~ agency within 
OHS, (esponsible tot the administration or immigration laws and for overseeing immigration detention, 
icl. ~ 48: 

(v) U.S. Customs and Border Protection ("CBP'j, which Is alleged to be an agency w~hin DHS 
responsible for processing and detaining noncltize~ns who are appreh'en'ded near the- bbrcler of tbe 
United States, /d . 1J49; 

(vi) Alex M. Azar II, the Swetary .of Health and Human Servl<»s ('HHS') ("Secretary Azar"). 
Secretruy Azar is allegedly responsible for HHS policies and procedures, lnduding the detention of 
unaccompanie(f non·citizen minors. id , 1150: 

(vii) HHS. which IS the agency allegedly responsible for the detention of una'crompanled non· 
citizen minors, /d. ',151 : 

(viii) Seott lloyd, the fooner Director of the Office ot Refugee ResettJement ('ORR') ('Director 
Lloyd' ). Director Lloyd was allagedly respon.ible lot all ORR po11cles and proeedures. fneludin_g the 
detention of unaCOOmpanJed non~citizen minors, id. 1152:8 

(ix) ORR. which is alleged to be the agency wilhln HHS responsible for tbe detention of 
unaccompanied no.n-cltizefl minors. id. 1J 5'3; 

(X) David Marin ("Marin"), who is alleged to be the Los Angeles Field 'Office Director for ICE, and 
responsible for the detention of Ms. P, ld. 1J 54; · 

' OY:I November 7, 2018, Sessions resigned as the Attorney Geflem1 of the United States, and on Febroary 14. 
20'19. the Senate confi011ed Wilf~am P. Barr 10< lhis.positlon. ~Nomination of Wllli3m Pell>am BaiT, 
trttPs~/Mt.v.~ress.gov/nomination/116th·congresst17. Because. Sessions was named in his official capacity: It 
fs ORDERED that Barr is substituted as a defendantin thls action pursuant to Fed. R. Civ. P. 25(dl: provided, 
hOwever. that certain rereJerlces in this Order to the Attorney Genefill refer to actions by Sessions while lle wa5 
the At!omey 'General 
1 On April7, 2019, Nielsen resigned as Seo<etary of the Department of Homeland Security, and the next day was 
replaced bY Acting Se«eialy of Homeland Secutily Kevin K. McAieenan. S6ol\ttps:l/wvr,v.dlis.govlpe<>onlkevin· 
k-moateenan. Because Ntelsen was named in her offiQal capacity. it b ORDERED that McAieenan is substituted 
•• a defen<l•nt in this actionj>Urouant to Fed. R. Civ. P. 2$(d). 
• In November 2018, lloyd was lransfe'!ed within the Department of Hearth and Human Services. ·and in 
February 20f\t, he wa'5: replaced "s Director by Jonathan H. Hayes. See https:/1\vww.aef,hhs,govfabouV 
lea¢8'sh,ip(jooathan·hayes. Because lloyd was natried in his official capacity. it is ORDERED that Hayes is 
substituted as a defendant In this actlon putsuantto Fed. R, Civ. P. 25{d)-, 
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(xi) Usa Von Nordheim ("Von Nordheim'), wllo Is aiii'Qed to be the.warden at the James A. 
Musick Facnity, and responsible fO< the detention of Ms. P,/d. U 55; 

(Xil) Mare Moore ("Moore•), Wllo Is alleged to be the Seattle Field Office Director for ICE. and 
responsible for th.e detention of Ms. 0 and. Ms. M. id. 1156: and. 

(xlil) Lowell Clarl< ("Clark'), w~o is alleged to be the warden af the Tacoma Nor(lwiesl Detention 
Center, and responsible for the detention of "'s. 0 and Ms. M. ld. fl57. 

B. The Family Separation Policy 

On May 7, 2018. Attorney General session-s announced a "zero tolerance:> policy requiring U.S. 
immlgra~on offK:ials fo sep~rate members of families who had entered the United States wtthout 
appropriate documentation. See id. 1J79.• Il ls alleged that the policy was designed to deter Individuals 
from crossing the scuthern border. In suppcfl of tlliS.posltlon the following stateme~t py Altomey 
General Sessions is quoted In the Complaint;1f you aoss this border unlawfully, then we will prosecute 
you. lf s that simple . • .. If you are smuggiJng a cllild, then we will prosecute you and that child wlli be 
separated from you. , . . • /d. It is alleged thai no law requires the detention of those wllo have entered 
lhe U nited States se.el<ing as}llum Wllile thelr claim~ are being adjudicated, and nO. law req~1res the 
prolooged separation of families during the pendency of immigration proceedings. /d. 1167. 

The Complaint alSO alleges that. dwing the month after the ·zero tolerance" famny separation policy 
was annollnced,,appro)(imately 3GOO minors. some as young as 18 montlis okJ and more than ·100 less 
than four Years old, were separated from thelr parentS, Id. 1l ao. •• Il ls alleged that these cll!\dren have 
t:ieen sent to shelters and other temporarY houSing across the country that are overseen b~ HHS. ld. 

The Complaint alleges that the famity sepatation policy resulted in significant criticism by state 
government officials. public heaith organizations. businesses and members of the· public .. I d. ft·9&-1 09~ 
On June 20, 20181 President Trump issued an executive order limiting the prospecitve application of 
lhe family separati.on policy. See id. 1111 109-10; see also Affording Congress an Oppcflunity to Address 
Family Separafion. 83 Fed. Reg. 29,435 (June 20, 2018) \ Executive Oi deJ"). The Executive Order 
states that iLls the ' pollcy of \hjs Administration to maintain family unity, including by detaining alien 
fammes together WI! ere appropriate and consistent wi1h law and available resources.· See Executive 
Order§ 1, liaise directed lhen·DHS s'eaetary Nielsen to maintain custody, 'to the extent permitted by 
law,' of non-citizen families during the pendency of any criminal improper enlry or Immigration 
proceedings involving their members. /d. § 3(a). 

It is alleged tlial no!Withstanding the Executive Order. no spedflc plan to reuntte the affected families 
was announted. ld 11 114. · 

' Citing Attorney General SO~$ Delivers ~emartrs Dlscu~ lho lmmigretion Enfor~ment A «<ons-of the 
Trump Administration, OOJ Justi~ News (May 7 t 20t8). trttps://WWW,justice.gov/opa/speeChfaUomey'-general­
sessSons-de(cvers-remafb...discussinS-immigratlon--eoforcement~ctions.. 
IO Citing Caitlin Oick8sonr Hundreds of Immigrant Children Have Been Taken Ftom Parents.at U.S. Border, N. Y, 
Trnes (lip<. 20, 2018), h"!>s11nyti.ms/2vz0!6K. 
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In f997. the Govemmenl entered a consent decree wilh a dess ofimmigrant cllfldren In detenHon. h 
set forth a •nation'Mde policy for the detention. release, and treatment of minors in the custody of (the 
federal governmenl).' Flor.es v. Barr, 934 F.3d 910, 91~ (9th,Cir. 2019); see. a/so Flores v, Sessions, 
No. 85-cv-4544 (C.D. Cal Feb. 2, 2015), Dkt. 101 ('Flores Seltlernenr). The Government musi oomply 
with the terms of the Flores Settlement. which ·creates a presumption in favor of releasing minors and 
requires pta cement of those not release<l ln ticensed. non-secure facilities that meet certain standards-,· 
Flores v. Lynch. 828 F.3d 898, 901 (9th Cir. 2016). It ·remains in effect today:• Flores v. Barr, 934 F.3d 
at 912: see olso No. 85-cv-4544 (C.D. Cal. Sept. 27. 2019), Dkt. 688 (denying a motion to .tenninale·tlle 
Flores Setlleinenl). 

The Flores Set1fement requlres lmmigrallon officials to 'Jllace each detained minorln the.least 
restrictiVe setting approp~ate to !he mlnpr's age-and speaal needs ,,. ·See Flores settlement 1T 11. It 
also requiteS that minors be.released to a relative, feg.al guardian, or ficensed program within frve days 
of detention, or, In the event of an "emergency or lnfiux of minors into the United States," then .,as 
expeditiouslY as possible." /d. ~ 12. fhe·agreement also mandales !hat noncltlzen children In 
lmmigralion cust(!dy be provided with routine medical and dental care. and olher heallh·related 
services. See Ex. 1 to Flores Sedlemenl 

2. The Ms, L Case 

On June 26', 2018, an order was issued In Ms. L. v. U.S. Immigration & Customs Enforcement, 310 F. 
Supp. 3d 1133 (S.O. Cal. Jun. 26. 2018), modified by330 F.R.O. 284 (Mar. 8, 2019), granting a 
nation\Oik:.te pretimlnary injunction. tt barred the Government from enforcing the family separatlon policy_, 
and ordered It to reunite parents and their chfidren. The order in Ms. L determined that the "practice of 
separating class members from thetr minor children, and failing to revnify da_ss members with those 
children, without any shawtng (that] the parent is unfit or presents a danger to the child is Sufficient to 
find Plaintiffs t\ave a likelihood of success .. on their claim that the policy violated the plaintiffs' Fifth 
Am.~ndment due process rtghts, See id. at 1145." The order a_!s.o stated; 

When combined wilh 1he marmer in which [!he tamily separation policy) is being 
implemented, e.g., !he lack or any effective procedures or proloc.ols lor notifying llle 
parents about !heir chlldrens' whereabouts or ensuring communication between 1he 
parents and children. and 1he use of the children as tools In !he pareniS' criminal and 
immigration proceedings . •• a finding of likelihood otsuccess is assured. A practice or 
!his sort implemented in lllis way is likely to be ' so egregious, so "'*"geous,lhat it may 
fairly be said to shock the oontemporary conscience," cty. of Sacramento v. Lewis. 523 
U.S, 833, 847 n.8 (1998), Interferes wllh rights " impficil in !he oonceptof ordered 
liberty[,)" Rochln v. Csl .. 342 U.S. 165, 169 (1952) (quoting Palko v. Conhecticlll, 302 

11 A class~ those indivldua1s being- hefd in immigration ~tentiOn and separa.ted fl'om theer minor chlkken without 
a s~ing tha1 they were unfit paTents had been certified In Ms. L See id.at 1137. 
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U.S. 319
1 

325 (1937)).J!nd is so · ·oruta.l'and 'offensive' that lt(does] not comport With 
~dhional ideas of fair play and decency," Breithaupt v. Abrsm, 352 U,S. 432, 435 
(1957). 

Finding that the recent execution of 11\e fam,ly separatfon policy 'belie[d) measured and ordered 
governance .. • partlcuJarty so ln the treabnent of migrants. many ~r whom are .asyfum seekers and 
small children; lhe court in Ms. L granted the prelimlnal)' i<1]unction. td. at 1149. It enjoined: (I) the 
detention of migrant parents in OHS .custody Without. i.e .. separated from, their minor ch1k1[en, absent a 
determination that a parent~ unfit or presents a danger to the child, wlthoutaffirmafive, knowing. and 
voluntary consent from the parent to· remain separated frOm a child; (II) continujng to detain the- minor 
children of c1ass members after their parents at:e released from custody. absent a finding of unfitness or 
affirmative consent, and: (iii) removfng p~rents from the cduntry without their minor chl!dren, absent a 
findinQ of unfitness or affirmative consent ld. The -preliminary fnjU.nction also reqUired that, absent a 
finding of parental unrrtness or a voluntary parental waiver, the Government was to reunite all parents 
With lheir minor chUdren Within 30 days of the issuance·of the injunction, and within 14 days for all 
chHdren under the age of frve. ld. 

Since tt>e Issuance of the preliminal)' injunction In Ms. L.. the parties there have filed periodic status 
reports regarding the Govemmenfs compliance With that order. As of O<:tober 16. 2019. the patties 
reported that -2788 out. of 2814 possible minor Cliildren h~ beell reunHed with !heir parents P.Ursuant to 
the prelimlnal)' InJunction. Ms. L., No. 18-cy.()()428 (S.D. Cal.), Dkt. 484 at 2. It was also reponed that 
th~ parties were \.olorkiog to locate certain parents Who had been removed from the United States, in 
otder to facilitate theineunifiCation with tMir chlldren, ld. at 13-14.-James De La Cruz ("De La Cruz"), 
the Senior Field Program Specialist Supe<Vfser for ORR, declares that Ms. P, Ms .. O, and Ms. M have 
each been reunited Whh'her children pursuant to the Ms. L. p<eliminary injunction. See De Laelruz 
Ded .. Dkl110·11J9. 

On August 24. 2018, the defendanl.l; In Ms. L filed a notice of appeal to the Ninth Circuit as to the 
preliminary IJ))unction. See Ms. L , No. 18-cv-00428 (S.D. Csl.), Dkt: 206. This appeal has been stayed 
based on certai~ representations from the Government about tts efforts to continue the process of 
reunifying the Ms. L. class members with lhelr ~IJdren, and the ongolng pr:ocess pursuant to which the 
Department of Justice has been determining whether to approve an <IPPeal, See Ms. l.. v, ICE. No. 1&-
56151 (9th Cir.), Dkts. 19, 20. 

Another o~r issue~ In Ms. Lon June 26, 2ll18. It certified the following ·class: 

All adult parents who e~ter the United Stat~ at or between designated ports or entry 
who (1) have been, ~re, or will be detained in immigration custody by )DHS], and (2) 
have a minor chHd who is or wtll be separated lfom \llem by PHS and detained in ORR 
custody . .. absent a determination Cn a hearing that fhe parent is unfit or presents a 
danger to the child. · 

See Ms. L. No. 1&-cv..00428 (S.D. CaL); Dkl82 at 17. 
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The order excluded from this definjtion. without prejudice to redefining the dass at a later date based 
on a more comprehensive factual record, pa~ents with criminal histories <?r·communicable diseases. or 
Wllo had been apprehended In lhe interior of the United Slates, ralher than at a border. /d. at 11. 

On October 9. 2018, an order issued In Ms. L granting prellmlnary approval of a settlement agreement. 
See Ms. L , No. 18~·00428 (S.D. Cal.), Dkt. 256: The settlement agreement ' arises out of litigation in 
several lawsuits invoMng the separatiOn of alien parents and children a( or near the U.S. border. 
M.M.M, v. Session~>, No, 3:18-cv-1832-0MS (S.D. Cal.), M.M.M. v. Sessions, No, 1: IS..cv-1835-PLF 
(D.D.C.), (Ms. L), and Dora v. Sessions, No. 18-cv-1938 (D.D..C.j." Ms. L .. No. 18-cv..00428 (S.D. Cal.), 
Dkt 247. The agreement p<ovides to proposed classes of parents and ¢bildren subjected to the family 
separation policy injunctive relief that is focused primarily on their immigration status in the Unlted 
States and related asylum daims. See id. at 0.9. 1t also bars class members ""from pursuing 'any other 
imm1gration~ or asylum-related tnjunctive. declaratory. or equitable relief based on the anegatlons or 
claims made I~ any of the Ms. L., M.M.M., or Dora complaints med !~ ·any court acauing a.s of the d~te 
this plan is approved by the Court, Including statutory claims." Ms. L., No. 18-cv-00428 (S.D. Cal.), Dkt: 
315·1 ·alt0. However, the setilement agreement expressly states that It "does not release cta!ms •.• 
for injunctive, declaratory, or equitable reUef that are not immigration-or asylum·related. or ~aims that 
are not based on the allegations made in the Ms. L.. M.M.M., or Dora comptaints." /d .. ; see. a/so fd. Okt. 
315-2 at 2. 

On November 15. 2016. an oroer iS!'ue<l in Ms, L. gtanUng finat app<ovai of ttle class action semement 
In those proceedings. See Ms. L , No. 18-cv-00428 (S.D. cat.). Dkl. 321. 1tapproved two·aasses, for 
lhe purposes of settlement only: (i) parents Wllo entered lbe United States with their children. are or 
were detained by DHS, who have a child who was .or is separated from them. and who have t>een 
oonMuously present within the United States since June 28, 2018; and (U) children who entered the 
Unfted Siates with a parent, have been or \\111 be reunified with that parent pursuant to the Ms. L, 
injunction, anct have been continuou.sly present in the United Slates since June 26. 2018. /d. at 4.'' 

On March 8. 2019. the Ms. L. class was modified In fight of new evidence that as ·ear1y as the *su·mmer 
of 2017. ooJ and OHS were separating parents aod children at the border pursuant to the 
Administration's new poncy; Ms. L .. No. 18-cv..Q0428 (S.D. Cal ,). Dkt. 386 at 5, This evidence w~s 'In 
stark contrast tQ Defendants' representation in this·ease ·in as late as May of 2018 that the government 
did not have enher a policy or p<actlce of separate families at the border: ld. Accordingly, the 
p<ev(9usly certi1ied class of parents was modified to include: 

All adult parents who entered the United States at c;n between designated ports of entry 
on Qrafter July I , 2017, Wllo (1) have been. are.· or wUI be detained In immigration 
custody by the OHS, and (2) have a minor child Wllo has been, is or will be separated 
from them by OHS and has been, is orwKI be~detalned In ORR custody. ORR foster 
care. or DHS custody. absent a determln<tlion that the parent is unrrt or presents a 
danger to the child. · 

/d. at 13-14· (emphasis added). 

' l JiJne_26. 2018 is the date Uie preliminary injunction issued in Ms. L 
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The June 20. 2018 Executive Order directed 11\e Atlomey General to file a request to modify the Flores 
Settlement •in a manner that would perm~ the Secretary [of DHS]. under present resource constraints, 
to detain alien famiiTes together throughout the pendency of criminal proceedings tO< improper entry or 
any removal or other Immigration proceedings.' Executive Order § ·3(e). The Government made that 
request In Flores on June 21. 2018. See Flores. No. 85-<:V-4544 (C.D: Cal;), Okt. 435. The requesl 
soug·ht an exemptfQn from the release prov{sions in Flores so that ICE could detain it its facilities 
noncitizen children together with the family members.with whom they entered the country. It also 
sought an exemption from the reQuirement that noncitizen minors be released to specially liCensed 
facillttes. ld, at 4. 

An order dated July 9, 2018 denied the Government's request See Flores, No. 85-cv-4544. 2018 WL 
4945000, at ·s (C. D. Cal. July 9 , 2018). That order·determl~e<l ihatihe Executive Order was in effect a 
motion for reconsideration of a prior order'd,enying modification of the settlement agreement, and was 
'procedurally improper and Wholly witllout merlt." /d. at. "1 . 5. The order also rejected the argument that 
the preliminary InjUnction In Ms. 1.. in effect prevented the Government from meeting its obligatkms 
under the Flores Agreement_ /d. at "3-4. As the order eXplained. "[g]lven the situation arising from [the 
Government's} ea~ier family separation policy, detained parents may choose to exercise their Ms. L 
right to reunification or to stand on their children's Flores AgreeniJ!nt rights. (The .Government] may not 
make this choice for 11\em: /d. at'4. On September 6. 2018. tne ·Governmentfiled an appeal as to that 
order. wruc.h was·volun(ar"y dismissed on April 26. 2ll19. See Flores. No. 85-<:V-4544 (C. D. Cat.), Diets. 
486. 487. 539. . 

D. The Alleged Trauma SUffered by Thos:e SUbjected to the Separation Policy 

The allet~ations in the Complaint and 11\e evidence· proffered in support of the Injunction Motion refer to 
the claimed, exceptional distress experienced by the pafent.s and children Who have been sub§ected to 
the family separation policy. They also refer to the mental health freatmenlarguably necessary to 
address and mitigate that daimed harm. Plaintiffs sybmitted testimony from leading trau:ma experts 
stat,ing that, tn general, the se~ratioo of·young children from their parents causes bOth to suffer 
severety. See Compf.1J11 127-147. Evidence was also submitted that the teve1 of trauma correlale·s to 
the length of tile separation. S~ Expert Declaration of Jose Hi~algo ("Hidalgo Dec!:), Dkt. 491111 11-
12; Expert O..claration of 8ruoe Perry \ Peny o.>cl:). Dkt. 50~ 22 \ [T}rauma-aware, treuma·sensitive 
a,nd trauma specific interventions ere necessary to mitigate the advetse effects on the children 
eXperiencing the severe s.tressors of the separation from their parents. The k>nger such inteJVentlons 
are delayed, the greater the net~ative cumulative effect the acute neurophysiolOgical, neuroendocrine. 
and neurcpsychological response will have on these .children and their parents.·). 

Dylan Gee. an A.ssistant ProfesSOf of psychology at Yale University, provided Qle following statememln 
her declaration: 

Forcible family separation can also have devastating psychological and neulobiologleal 
consequences for pare.nts.. The traumatic nature of separation from the-chiJd is Jikely to 
be exacerbated when parents are not provided with inform~tion about lhelr childS 
~ocation or' condition. or when parents do not have access to infOJmation in their native 
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language. In adults, psychologicallrsuma is' associated with elevated risk" for psychiatric 
disorders illCfuding post~tf'aumatic stress disorder and can induce physiological changes. 
including bUt not liml\!>d to dysregUiatedstress responding, amygdala hyperactivity. and 
deficits in prefrontal cortex control of the amygdala, ""ich are associated w!tll diffiCUlty 
re;Julating rear. Evlden<;e suggests thai indlvl.dusls seeking asylum are panicula~y 
vtJinerable to psyehologieal dlsltess. and levels of depression, anxiety. and post[-} 
traumatic stre.ss disorder symp-tomology are elevated when asylum seekers are 
detained, 

El<pert Dedaralion of Dylan Gee ("Gee Oed,'), Dki. 48 113 (internal ellations omiUed) . See also Hidalgo 
Ded., Dkt. 491114 ("For parents, the sudden and rorc.ibfe separ:ation from their children coukt represent 
a traumatic eVent leading to acute and severe psychological cUstress . . . and may cause physfcal and 
mental health symptoms such as loss of sleep, loss of appetite. headaches. anxiety. depression. and 
su'T<:idal ideatron. "), Citing a newspaper •tlicie, tile Compla{nt alleges that at least one parenl fe<elbly 
separated from h·is child under the zero-tolerance poticy committed suicide. See Comp1.1J 130.13 

P1alntltts also presented expert testimony concerning the claimed psychologicalltauma experience<! by 
chHdren who are forcibly an<1 suddenly separated from their parents. Three experts in juvenUe trauma 
signed a declaration stating that when "the separation is sudden, unpredictable. or In a strange 
e.nvlronment with no .other fammar adull figures present !hen lhe response .is likely to De extreme.· See 
Joint Expen Declaration of Kenneth Benid<, John SprinSOf1. and Kevin Campbeii ('Berrick Ded.'). Dkt. 
47 ~ 9. See8/so Hfdalgo Ded., DkL 491J9 ("Separating a cll~d from her parent Is auaumatic event that 
can cause severe harm to tile child, ""ich may be pacticularty severe when separation is forcible and 
sudden. Depending on the parent's reaction as the separation is happening, a chRd may be fUrther 
traumatized upon seeing & parent's helplessness, c.ying, .,aking, or rutilely pleading wltlla guard."). 

tt is alleged th,at ea~ of the individual Plaintiffs. and their respective children, experienced severe 
trauma <f~te to their forced separations. See Compi. 1M! 141-147. Ms. M and Ms. 0 reported ·reeling a 
sense of anguish and·fear that 1hey would not see [their] daughter{s] again." Hidalgo Ded .. Dkt. 49 
1114. Eaehhas'feported experiencing dlfficuUy in sleeping and a toss or appetite. see J.O. Oeel .. Dkt. 
1-8',115: R.M. Deel .. Dkt. 1-10 ~ t6 . According to a licensed social worker who examined Ms. Pat the 
James A Music Facility w:here she-was being detarned. Ms. P was suffering from symptoms consistent 
with post-lraumatlc slress disorder, depression and anxiety. See Expert Declaration of Alejandra Aeutla 
("Acuila Deel,'), Dkt. '5211117-8. Plaintiffs' children also reportedly M.ve experienced severe trauma, 
including sleep and appetite toss, headaches and nosebleeds, crying spells. an~ iocontfnence. See 
Comp1. 1f 145; Expert Declaration of Monso Mercado ("Mercado Deel.") , Dkt. 5411117·1~ 

To remedy 11\e anegedly trauma sufferea Dy parents aM cl)lldren subject to famlly separation. Plaintif!s 
claim that Defendants are obligated to provide to separated famUies evidence-based medical care and 
mental health services. See Compl. 1J 148-149:.see also Hidalgo Decl .. Dkl 49 ~ 21 : Gee Dec! .. Dkl 4il 
11 10 ('Despite 1he potential for long-term psychological and neurobioi'!Qical consequences or forcible 
separation, e.vldenee also suggests tile potenlial for Intervention to redU<:e the negative Impact of ea~y 
parental deprivation. •), 

° Citing NJc:k Miroff, A F.amlly We» Separated at the Bordet, a~ This Distraught Falh&t Took His Own life. 
Wash. Post (June 9, 2018), available at https.1Ma.po.stl2.sOatTu, 
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Defendants submitted de~larations from De La Cruz and Codl James I James"), relating to the nature 
and extenl or the mental health trealment received by Plaintiffs and their children while In custody, De 
La Cruz declares ttiat all minors In the custody of ORR receive ·certain mandatory mental and 
emotional health services. suah as lndlilldual and group oounseling.' De La Cruz Dee!., Old. 110.11]6. 
If an initial assessment reflects concerns as to the mlnor's menial health. outside resources are sought 
to ensure that necessary care fs provided. ld. 117. De La Cruz states that each of tbe Plaintiffs' children 
received initial scree11ings when they wereiirsl taken into ORR custody, and that none was determined 
to have ongoing menial health Issues that warranted further lntervention .. /d. ~ 10. Finally, he declares 
that ORR has procedures in piece to provide certain foUow-up services to children after they are 
released lrom.custody. /d. 1111 H-15. 

James serves as a Staff PsyChologist and Mental Health Treati'nent Coordinator at the Federal 
Detention Center-SeaTac ('FDC SeaTac'). See Declaration oiCOdi James, ("James Oed."), Dkt. 109-2 
1i 1, 1• James dedares that every new deta{nee at FOC SeaTac undergoes an Intake procedure that 
Includes a Psychology' Services Intake ~eening Form ("PSIO"). /d. ~ 4. Detainee~ whose responses 
to the·PSIQs raise mental hea~h concerns are scheduled lor further consuttlltiori With James or another 
sta.ff psychologist at the facility. /d. ~11 5-6. 

Mer the September 20. 2018 he.arlng, Defendants subml1ted a copy of an ' Inmate Health Message 
Slip," which they dalm is representative of !he resources available to detainees. See Dkl !41-1. The 
document Is a single page, ln both Eng!tsh and Spanish, With boxes thai can be ehecl<e<! to i~entify 
various health concerns. including "Suicidal," "Depres$ed." and • Anxlous: See id. at 2. An area to write 
specific comments is also p<ovided. /d. On October 31. 2019, Defendants also stated that CPB 
·eontinoauy enhances and endea\10/'S to improve Its medical and rnental health care efforts lor !hose In 
Its custody, and has mandated Interviews of juveniles In its custody "to detect the presence of heaHh 
concerns: Dkt. 244 at 4. 

Ill. First-to-File Rul& 

A. Legal Standards 

The firsHo-file rule is .. e generally reoogniz~d doctrine ot federal et;>mity Whi~h pemiits a distlicl court to 
decline jurisditlion over an action When a complaint involving the same parties and issues has alrea~ 
been filedln anotner ·district" Paceretter Sys .. Inc. v. ~tronic. Inc .. 678 F.2d 93, 94-95 (9th Clr. 
1982). "The doctrine Is designed to avoid placing an unnecessary bu«<en on the federal judiciary, and 
to avoid !fie embarrassment c;>f oonnicting judgments: Church of Scientology of Cal. v. U.S. Dep1 of 
Army, 611 f.2d 738, 750 (9th Cir. 1979), oven:vled on oth!>rgrounds by Animal Legs/ Defense Fund v. 
U.S. Food & Drug Admin .• 836 F.3d 987. 990 (9th Cir. 2016): see slso Barspind v. Reno, 225 f .3d 
1100, 1109 (9th Clr. 2000) ('While. no p<edse rule has evolved, the general p<tnciple is to avoid 
duplieallve litigation .. • : }. Accordingly, "when eases invoMng the same parties and Issues ha~ been 
filed in two different districts. the second distrlet court has dlse<etion to transfer. stay. or dismlss the 
second ease in the Interest of efficiency and judicial economy." Cedars-Sins/ Med. Ctr. v. Shalala. 125 

14 FDC SeaTac is the facility at v.'h:ich Doth Ms. 0 arid Ms. M were detained. See Campi. mJ30, 39, 41 
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.Defendanls argue ihal thl$ action dupl~les !he dass action proceeding l n Ms. L., In which tbe 
prnposed class was oertlfled. See DkL 110 at 14-17. Thus, !hey oonlend lllat under lhe "flrst-to-file' 
rtlle, the requesl for oertff~eation of lhe proposed class should be rejected be<:ause a similar class 
seeking similar relief was eertified In lyls. L. From lhat they conlend tha.l deference should be given to 
that proceeding to avoid duplicative lit!g'ation. Sea id. Plaintiffs respOnd lha~ ahhough both this case· 
and Ms. L involve .the family separation policy. the clafms in Ms. L. present constitutiOnal cha1Jenges to 
the porfCY itself, Ythfle the claims here address oefen·dants• aileged failure to meet their duty or care to 
provide meotlll health treatment to detainees who have been subje<:ted to !hal poUcy. See D~t 120 at 
5·6. Accordingly, Plainlfffs ocntend, lhe first-to-file rule does not apply. /d 

C. Application 

As noted, the class certified in Ms. I... Is very similar to the proposed class here. Compare Okt. 81 at 4, 
wrlh Ms. L., No. 18-cv-{)0428 (S.D. Cst.), Dkl82 at 5. Tnus. each dasslncludes all adult parents who 
are. or win be. detained in immigration CU$tody, and whose minor children have been, or wffl be, 
separated from !hem pursuant to the family separalfon policy. Absent class members of certified 
classes are oor\sidered to be •parties" fu a' litigation. See Smith v. Bayer Corp., 564 U.S. 299.313 
(2011) (citing Devlin v. ScaraelletU, 536 U.S. 1, 7 (2002)): see also Ross v. U.S. Nsi'IBank Assn. 542 
F. Supp. 2d 10l4. 1020 (N.D. Cal. 20.08) (In applying the r~rst-to-file rule. "[IJn a class action, lhe 
dasses, a.nd not the class representative~. are compared:"). Similarty, many of the Oef'endants here are 
also Defendants in Ms. L . Including the Anomey General. the Seereta(Y of Homeland Seeurity, ICE and 
ORR. Moreover, Plaintiffsooncede that both·actions arise ou1 of the family separation policy. See Okl 
120 at 5-S. These facts weigh in favor of applying the first-to,file rule. See Pacesetter. 678 F.2d at 94-
95. 

other factors support a contrary oonclusion. The.flrst-to-file rule does not apply where the issues 
presented by the two actions are distinct. See ·cedars.Sinai, 125 F .3d at 769. There is not a 
·requirement of a complete over1ap In issues to trigger the fl(st-to-file rule. l,nstead. the issues need only 
be' substantially similar: Nakash v, Marciano, 882 F.<d 1411, 1416 (9th Clr. 1989)·. Howe;:er, where 
"!he issues in !he two )lclions are 'dis1ind,' such that one party's success In one action would Pe no 
defense to t.he claims brought aga.in.st it In the other :action, the slmi}a.rtty of the issues requirement Is 
not me~· and the frrst-to-fiie rule does not apply. Optec Displays, Inc.. v. Nat'! LED Sign Co., No. 08-cV· 
2639-RGK. 2(108 WL 11338470, at '4 (C.D. Csl. July 30. 2008) (clUng Cedars-Sinai, 125 F.3d at 7&.3). 
Such is the case here. 

In Ms, L .. the class sought, aod obtained, an Injunction 'to prohibtt separation of dass members from 
their children in the future absent a finding the parent is unfit or-presents a danger to the child. and to 
require reunificatiQn of t~ese families once the parentis returned to immigration custody (upon 
completion of any criminal proeeedfngs) unless the parent Is determined to be unfit Of presents a 
danger to the child." Ms. L . 3l0 F. Supp. 3d at 1137. Accordingly. the key legal issue presented 1n Ms. 
1... was wnelher lhe family separation process violaled il:>e ConslituUon. See id. at 1142 (' Plaintiffs 
contend the Govemmenrs ptactJce ol separating class members from their children. and faifu)g to 
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reunite· those ·parents Who have been separated • . _ vioJates the patents' substantive due process rlghts 
to family integrity under the Fifth Amendment to lhe United States Consmution: ). 

This actJOn presents a different issue. Tne question presented here is w!lelher DefendaniS' aQeged 
failure to provide sufficient mental health and trauma~ to Individuals separated pursuanl to lhe 
policy violates the Constitution. That the relief sought by Plaintiffs in the Complaint and Injunction 
Motion Included their release .and reunification \Vfth their chUdreo does not reqUire the. application of the 
first-tcrfiJe rule: aHhough these aJe fogicat and n·ecessary first steps In· addressing the needed mental 
health relief, they were not deemed sufficient See Expert Oectaratlon of Ma~een Wong (•wong Dec!."). 
Okt461J25 ("~eunification with caregivers ·is the first necessary step in mitigating· the trauma these 
children experienced. HO'Never, reunification·with caregivers is not enough to mltiga.te the effects of the 
fOrced separation.-). Moreover. even if it were determined that the policy itself did not violate the 
Constitution, that would not necessari1y Pfedud'e the claim that the manner of its fmplementation 
effected s.uct'l a violation. Because a success:ful defense in one aclion rnay not deterr11ine the outcome 
of the other, Optec, 2008 Wl11338470, at '4, the "central questions• presented by the two cases are 
distinct. See Pacesetter. 678 F.2d at 95. The plaintiffs In each case assert different ano llistinct 
constitutional viOlations, for which they seek different relief. Therefore, the·first-to-file rule does not bar 
this action. See cedars-Sinai. 125 F.3d at 769. 

There Is an overlap between members of lhe certified class in Ms. L and the proposed dass he(e. 
There is also a relationship between the oonsfitutional righiS asserted by the members of each class. 
Therefore. some judicial and party effiCiency could be achieved If lhe two actions were inigated 
together. Indeed. other actions seeking relief related to ·the family separation policy have bee.n 
consolidated wilh the Ms. L. proceedings. See M.M.M. v. Sessions, No. 3'18-cv-1832-DMS (S.D. Cal.): 
M.M.M. v. Sessions, No, 1;18-cv-1835-PLF (D.D.C.)~ Dora v. SessiortS, No, 18-cv-1938 (O.D.C.): 
N.T.C. v. U.S. Immigralion & Customs Epfotciement. No. 18-cv~28 (S.D.N.Y.). 

Those prior cases focused on an appropriate means to ove~ee lhe reunification of parentS and 
children separated under the policy. For example, tbe Ofder transferring the· N. T.C. matter for 
consoli<lation with Ms. L explained: 

[f)he relief Pla1n6ffs seek in this case is, at bottom. directly related to the reunification 
pr~ss being supervised by Judge Sabraw. In essence. Plaintiffs here contend thQt 

!hey have rig~ts and interests distinct f!Om the nghts end interests of their parents end 
!hat the reunification process. and Judge SabraW's own orders, do not adequately take 
!heir distinct rights and interests Into aooounf. That may or may not be lhe <:ase, but 
Judge Sabraw is in a better position than this Court to decide those questions and to 
modify his own orders if approprtate. (Additionally,) In the absence of a single judge 
presiding over both cases. !here Is a real risk of Inconsistent decisions and oonflicling 
orders -a Particularly intolerable risk given the gravity an urgency of the Issues ln these 
cases (and the prospect of Similar litigation being filed in Olher states Where ct\ildren 
separate from their parents ale being held), 

Memorandum Opm10n and Order. N. T.C. v. U.S. Immigration & Customs Enforcement. No. 18-cv-6428 
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Unlike N. T.C. and the other cases before Judge Sabraw in connection With the Ms. L litigation. the 
reHef sought by Plaintiffs hare Is distinct from 111e reunification process itself. The mental health 
treatment Plaintiffs seek InvolVes different resources and supetvlsion than vmat is now fn P.lace due to 
the proceedlngs in -Ms. L. Moreover. because. the undertyfng cons~tutional claims are different here 
than those at ·issue in Ms. L. there is a reduced ri.sk of inconsistent decisiOns, 

Finally, that !he Msc L. action has been settled Is also material. As noted, that settiement, which has 
now been approved. is limited to the reunification process and the immigration and asylullHelated 
oonsequ.ence's of the ramily separation poliCy. It does not. address mental health care, anQ it does not 
ret ease claims for injunctive, dedaratory or equitable refiei that -are not '"lmmig:ratioO:. or asylum·relatect" 
See Ms. L., No. 18-<::v-00428 (S.D. Cal.), Dkt. 315-2 at2. 

In light of the p(ocedural history of both cases, the application of the first-to-file rule by requiring 
Plaintiffs to seek relief in the Ms. L. matter would not suffiCiently serve the requisite ihterests of 
efficiency and jUdlclal economy that are ll1e basis for the rule. See Cedars-Sinal, 125 F .3d at 769. 
Therefore. the first-to'file rule does not warrant the denial or 111e Plaliltiffs' Motions. 

IV. Cart1-flcation Motion 

A. Class Definition 

As noted. Plaintiffs seek certificaUon of the following class: 

All ndult parents n.ationwide who (1) were. are, or wi.ll be .detained In immigration cu:stody 
by the Department of Homeland Security (' DHS' ) , and (2) have a mlnorehitd who has 
been. Is, or will be separated from them by DHS and detained In DHS or Office or 
Refu\lee ReseUiement ("ORR") custody or foster care, absent a demonstration in a 
hearing that the parentTs unfit or presents a danger to the child. 

See Dkt 81 at 4. 

Allhovgh Plalnntts do not propose subclasses, ror th.e reasons stated below, and in light or ce.rtaln 
developments since this action was fiJed. tt is necessary lo distinguish putative class members who are­
currently in Immigration deten~on. and'those Who previously were detained, but have been released 
P.,nding the completion of their asylum proceedings. Doing so will ·expedtte resolution of the case by 
segregating a distinct legal Issue that Is common to some members of the existing class,· and Is 
authorized by Fed: R. Clv. P. 23{d). 3 Newberg on Class Actions§ 7:32 (5\b ed.) (Internal citations and 
amendments omitted). Accordingly, it iS' appropriate to divide )he proposed class Into two wbolasses: 
(i) the Custody Subclass. whiCh includes putative class members Who are presently In DHS custody, or 

' ' ·see Ms. L., to~o. 1~.()()428 (S .O, Cal.), Dkl. 149-3. 
Page 15 Of 50 



Case 2:18-cv-06081-JAK-SK   Document 251   Filed 11/05/19   Page 16 of 50   Page ID #:2937

UNITED STATES DISTRICT COURT 
.CENtRAl DISTRICT OF CALIFORNIA 

CIVIL MINUTES - GENERAL 

care No. l.:t>. CV18..06081 JAK (SKx) 

TWe Ms. J.P. eta! v. Jefferson 8. Se~sions. et al. 

Date November 5, 2(119 

who Will be In the fulure: and (II) the Released Subclass. Wl\ich·includes putaliVe dass members who 
Wl}fe In DHS custody, but have been released. See Rodriguez v. Hayes, 591 F.Jd 1105, 1123 (~th Cir. 
2010) (Where class adjudication may be impractjcal due to hOW cellain ciicumstances may affect d!!ss 
members, "it may counsel the formation of subclasses"); Am. Timber & Trading Co. v. First Na/7 Bank 
of Or .. 690 F.2d 781 , 786-87 (9th Clr. 1982) (a dlsU'ict court has "broad power ••• to adopt prcx:edural 
innovations to fae~~ate management of the dass action: lnduding the cteation of Sllbdasses not 
preposed in the plainijffs' class definition): see also 3 Newberg on Class Actions (5th ed.) §§·7.29. 7.32 
((::ase-management subclasses may be created •$01ely to expedfte resolution ofl,he case by 
segrega«ng [a distinct legaQ iSsue (that} Is common to some members" ofthe proposed class, and In 
such circumstances ·there is no necessity that each subcla~s have different representation and 
independently comply ~h all of lhe requtrer(lents of (Rule ·23)."). 

As noted. each of the named Pfamtiffs has been released f.rom custody and reunited With her minor 
child. ~ D'e La Cruz Decl,. Dkt. 110-11[9'; Dkt. 60 at 5. Accordingly, Plaintiffs a.re members 9! the 
Released Subclass. However, for the reasons discussed below. they are presentty also adequ_ate 
rel)fesentawes otthe Custody Subclass.,. 

B. Analysis 

1. Leaal Standards 

"The qass action is an exception to the usual n.tle that li~gatlon is conducted by and on behalf of the 
individual named parties only." wa~Matt Stores. Inc. v. Dukes, 564 U.S. 338. 348 (2011) (Internal 
quotation marks <Smitted). Under FedrR. Civ. P .. 23. a class "tnay onry be certified if the trial court is . 
satisfied. after a rigorous· analysis, thai the prerequis.ites of Rule 23(a) have been satisfied." Gen. Tel. 
Co. of Sw. v. Falcon, 457 U.S. 147. 161 (1982). That ' rigorous analysis' will'frequentty• include 'some 
overlap ~h the merits of the plaintiff's underlying claim: Dukes. 564 U.S. at 351. ' Sometimes the 
tssues are plain enough from the pleadings to determine whether the interests of the absent parties are 
fairly encompassed within the named plaintiffs clWm. .. and sometimes Jt may be necessary for the court 
to probe behind the pleadings before coming to rest on the ce~tcation question.w Falcon, 451 U.S. at 
160. 

The firSt step in establiShing the ptopriety of dass cenificaffon requires a showing ·that the proposed 
class meets each of the prerequisites of Rule 23(a), Honon v. Datap{Oducts Corp .. 976 F.2d497, 508 
(9th Cir. 1992). These are: (i) numerosity; (ii) commonatl))': (iii) ))'pica.lity; and (fv) adequacy ol 
representation. See Fed. R. Clv. P. 23(a). Further, ' Rule 23 does not set forth a mere pleading 
standard. A party seeking class certlf1C8Uon must affirmatively demonstrate his compliance With the 
Rule - that Is. he must be prepared to prove that there are In fact sufficienuy numerous parties, 
common questlons of law or fact, etc." Dukes. 564 U.S. at 350 (emphasis in Ollginal). . . 

1& Thts determination is Wrthout prejudiCe to a la.ter revie-1'( of thls is;sue in light of evkfence that t5c presented or 
PfOceedings "at OCCl:lr !hat raise ~neerns as to the adequacy of the named Ptafntiffs to continue to represent 
members of the Custody Subclass. See Fed, R. Clv. P. 23{cX'l )(C ) \ All order that· grants or denies class 
certfficatio.:' may be altered or amended. before finaJ.Judgment:>; Lambert v. Nutraceutica! Corp .. 870-F.3d 1170. 
11st (9th c~ . .20t7). 
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If these four ·pre.reQuisites· are mel. the analysis proceeds to a consideration of whether the proposed 
dass satisfies the terms of Rule 23{b). See Valenffno v, Carter-Wal/sce, Inc.. 97 F.3d 1227, 1234·(9th 
Cir. 1996). Here, Plaintiffs contend that certification is appropriate pur.;uant to RUle 23(b)(2). which 
provides that a class ·may be maintained ••• ~ . . . the party opposing the dass has acted or refused to 
aet on grounds that apply generally to the class. S¢ the! final lnjunetlve relief or corresponding 
declaratory reOef Is appropriate respecting the class""' a whole: Fed. R. Clv. P. 23(b)(2). 

2. ApPlication 

a) Class Definition 

Defendants contend that the proposed class is overbroad. because it would include individuals who 
were not harmed by Defendants' allegedly Inadequate policies. Thus. they argue that itwoufd include 
pefS()ns who: (i) have not had any·mental health injury: (il) have mental health problems that were not 
caused by family separation; (IIi) had mental health problems caused by family separation from which 
they have recovered; and {iv) alreat(y received mental heallh and trauma treatment sufficlentto satisfy 
their due-process rights. See Dkt. 110 at 22. Plaintiffs respon<f·that the proposed class is appropriate 
becau5ie each member has been, is belng O<Will be exposed to the family separation policy, thereby 
either causing rmmediate harm or ~ubstantially Increasing a risk of harm and triggering Defendants' 
constitutional duty to provide to each member ade<~uate and sulfldent mental heal!!\ care. See Okl 120· 
at8•9. 

To·define a.proposed c!as.s. "It is enough that the class definition describes a set of common 
characteristics sufficienl to allow a prospeclllle plaintiff to identify ~imsell or her.;ell as haVing a nght to 
r~eover based on the description: McCral'fv. E'latlons co .. LLC. No. 13-c\1..00242, 2014 WL 1-n9243, 
at·s (C.D. Cal. Jan. 13, 2014) (Internal quotation marks omitted). The propcised dass meets these 
standards. Each putative cltiss member has been. is being or will be exposed to the Iamay separation 
poHcy in connection With immig~atlon detention, because each was separated rrom his-or her minor 
child o~: children. This definition is sufficient to allow prospective class members and the Court to 
identify those who are in the proposed class.'i' 

Plaintiffs also argue that those who are members of the proposed dass. as currently defined. can be 
identified from ORR and OHS records. Those Include records about those wt)o are parents who are, 
were, ()(will be in Immigration detention. and Whose children were 5iepareted from lhem P.ursuant to the 
family separafion policy. See Dkl 81 et 27. 

Courts have·recognlzed that "lhe party see~Jng class· certification must demonstrate that an identifiable 
and ascertainable class exists: In re Yahoo MaJ/ Utig .. 308 F.R.D. 577. 596 {N.D. Cal. 2015). Briseno 
v. ConAgra Foods. Inc., 844 F,3d 1121, 1126 (9th Cir. 2017). explained that "!he language of Rule 23 

n That the class is defined lo Include •individuals Who have not yet been, but in the futur~-w111 be ~bject to t~e 
farn;ty separation policy, does not change th;is detennlna.tion. See Rodriguez. 591 F .3d at 1118 ("Tile inclusion of 
Mure class me-mbers in a class is not itself unusual or objectionable. •), 
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does not impose a freestanding administrative feasibility prerequisite to class certification.·)• Because· 
those.who drafted Rule 23 '"opted not to make- the potential administrative burdens of a class action 
dispositive and instead direcied courts to balance the benefits of cl~ss adjUdication against it< costs: 
Briseno determined that it•neitller provides nor implies lllat demonslrating an adminlstralive!y feasible 
way to Identity class members Is a prerequisite to class certification ... : /d. at 1128, 1133. 
A=<lingly,.even ff Defendants had submitted some evidence to support a claim that It would be 
administ(ative~y impractical to determine wf)ethet an indlviduaf is .or has been tn ORR or OHS custody, 
this would not bar certification. 

For the-foregoing reasons. the definltion of the proposed. dass is not overbrQad. 

b) Requirements of Fed .. R. Civ. P. 23(a) 

(1) Numerosity 

Rule 23(aX1) requ1res that a class must be ·so numerous thatjolnder of all members is lmpracti<:able." 
Fed. R. Civ. p, 2·3(al{1 ), ' {ijmpractlcabiljty does not mean impossib~jty. birt only the difficUlty or 
inconvenience of joining all members of llle class." /'lsrrls v. Palm Springs-Alpine Estates, Inc .. 329 
F.2d 909, 913·14 (9th Cir. 1964) (internal quotation marl(s omitted), No exact numerical cut-off can be 
stated; rather. the specific facts of each case must be examined. G&n Tel. eo. of the Nw, v. EEOC. 
¢46 U.S. 318, 330 ( 1980) . Neve'rtheless. courts generally find classes of at least 40 members to be 
sufficienuy numerous. S.ee Rannis v. Recchia, 380 Fed. APP) 646, 651 (9lh Clr. 2010). 

Plainijlfs·estimate thai the proposed class includes more than 1000 parents whose children were 
separated from them. and thaqnany of these families had not been reun~ed at the time of the Mating 
on the Plaintiffs' Motions. See Old. 81 al11 . This estimate was based In part on statements, attn'boted 
to Government s-ources end reported in the medla. that approximately 3000 minors h.a~ been separated 
from their parents as of July 5. 2018~ tt The estimate was also consistent with dedaratlons filed in Ms.. 
L.. Which supported ,lhe showing that at least 700 families had been subject to the separation policy. 
thereby warranting lhe certification of the class proposed the(e. See Ms L .. No. 18..:v-428 ($.0. Cal ) 
Dkt. 82; see also id., Dkt. 484 at 3-4 (as of:October 9, 2018, the policy may have affected 
approximately 2814 children). 

In the report flied on October 3 1, 2019, the Go~emment states lhet 4007 perents have ·been separated 
since July 1, 2017, and that 3579 of lhese.persons may be members of the class certified in Ms. L. Okl. 
244 at 3,,., Moreoye(, the Certification Opposition does oot dispute that there are many members of the 

1• ConAgra, wtlich was tile defendant ir\ Briseno. referred to this as an ·a:scertainabilit:f requirement. but the 
Ninlh Circuit ·refraln!ed] rtom referring 10 'ascertalnabiRty' ••• becauss oour1s aSCJibe wjdety varied meanings 10 
tl>at term: /d. at t1Z4 n.3. 
" S"" CeiUin Dlcl<e<son, Trump Mmin!.ualion In Chootl<; ~inblo ro ReunifY M/gfllnl Famllie.s. f:l,Y. Tomes (July 
~. 2018), ht1!>sJ/nytj.ms/2K03Kkj. 
:to As noted. -at the hearing on September 20, 2018, 00\lnsel for Defendants stated lhat a large majority of putatlve 
class members alreacfy had lleen releBSed rrorn immigratiO(I custody. As· a!so noted, In tl'!e supplemental Joint 
reporl of OctOber 31, ,2019 , the Govemrrienl stat.es that 108 "po~!e putative cfass mernbers (separated 
patentsY 1emajn in ICE custody, of whom 13 are possible ·Ms. L class member'S: Okt 244 at 2·3. Plaintiffs 
contend that the Government has improper1y refied on data from Ms. L. rn compiling these figures, and tliat 
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proposed class. See generaf/y Dkt 110, For these reasons, the numerosity requirement has been 
satisfied with respect to the proposed class. See Rsnnfs. 38.0 Fed. App'x at 650-51 (numerosity is 
generally sa~sffed when a class includes at least 40 members, bul no binding authority limtts the 
discretion of 9 dlstriet court to cer11fy sm91fer classes). 

(2) Commonality 

A class may beoertifiedonly a "there are questions oflawor tact common to the class." Fed, R.. Clv. P. 
23(a)(2). The Class claims muSt •depend upon a common contention,. that i.s "of such a nature that It Is 
capabfe of classwide resolution -which means that determination of its trtlth or falsity Will reSOlve an 
issue that is central to the validity of each one of the claims in one stroke: Dukes, 564 U.S. at 350. 
"Rule 23(a)(2) has been construed permisslvely. All questions of fact and law need not be common to 
satisfl' the rule." Hanlon v. Chrysler Corp .. 150 F .3d 1011, 1019 (9th Cif, 1998): see also Dukes. 564 
U.S. at 359 (1EJven a single common question wtll do."). 

It is often difficult to determine whether commonality has been established "WWthout a precise 
unde<Standing of the nature of\he underlying claims." Parsons v. Ryan. 754 F.3d 657, 676 (9\h'Cir. 
2014) (citing Amgen Inc. v. Conn. Ret. Plans & Trust Funds, 568 U.S. 455, 466 (2013) ("Merits 
questions may be considered to the eXtent - bu' only to the extent -· that they are relevant to 
determining whether (he RUle 23 prereq~isftes for dass certification are satisfied.")), In general. 
commonality is satisfied Where the·causes of action challenge ·a system·wide practice or policy that 
affects all of the putative dass members: Armlllfong v. Davis. 275 F.3d 849. 868 (9\h Clr, 2001), 
abrogated on other grourids by Johnson v. California. 543 U.S. 499 ~2005). Allhoogh the merits of 9 
claim are releVant to the commonality a.na!ys,s. at fhe tiMe of a motion fOr class certifteation, plaintiffs 
are not required to shoW that 11\e common question is one on which they lllill prevail on the merits. See 
Alcantar v. Hobart Serv., 800 F.3d 1047, 1053 (9th Cir. 2015h 

Plaintiffs identify the IO;IIowfng as common questions: (i) W)lethe; and to what extent the Govemmenl 
has an obligation to develop Snd impJement an apPfOpriate policy ror mitigating the harms caused by 
the family separation poJicy: and (ii) whether Defendants• poliCies and practices have viola.ted the 
sub-statttiv~ due proc;ess and equal protection rights of the members of the propoSed da~s. See Okl. 81 
at23. 

Plain1iljs also contend that common fads apply to the daifns. Thvs. members of the proposed class 
have or will' come to the Untted States with their children, were detaine~, and were separafe9 Jrom.tlleir 
chHdren withoUt any sllowing that IIley present a danger to their children. /d. al23·24. piaintiffs also 
submitted evidence td support llle claim that separating parents and their chlldren can have a traumatic 
effect causing nea<'term and long· term risks of PSYChological harm to both parents and children. See 
Expert Declaration of OYian Gee ("SeCOfld Gee Oed.'). Okt 841!5. This eviUence S'!ppo[IS llle 
contenti011lhat members of (he proposed class who have been subjected to the family separa_tion 
poticy have suffered the same il')jury, and thal those members who have the same expe-rience in the 
future, will sutter the same Injury. See Dukes. 564 U.S. at 350 (cooun011ality requires a showing tllal 

·Defendants' numbers a('e· certain!y'off.~ Because 1he Custody Subclass has been created pursuant to RU!e 23(d}, 
•tt is unnecessary to evaluate it-(Separately} • • . fot commonalety, nUmerosity, typicality. and adequaCy of 
representation," Am. Tfmber-, 690 F.2d at 787 n.5. 
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·dass members·have suffered the same injury,,.. which Mdoes not. mean merely that they have all 
suffered a violation of the same provision of law:t 

As noted. a stm~ar class was certified 1n Ms. L. The refier sought mere was the reunificaliotror 
separated rammes. Nevertheless. there. as here. t'he Government argued that the questions raised by 
the proposed class could not be answered on a classwfde basis due to the Individualized 
circumstances as to the detention and separation of each parent and !:lis or her -child or children. The 
Ot.der eerttfylng the class addressed this Issue: 

(C]ommonality only requires a single sfgnificanl que-stion of ISIN or faci{,r Mazza v, Am. 
Honda Motor CO., Inc .. 666 F.3d 581, 589 (9th Cir. 2012) (citing Dukes, 594 U.S. at 
359). and lhal is particularly so where a suit "challenges a system-wide practice or policy 
that affects all of the putative class members:· Almstrong, 275 F .3d at 868. The Ninth 
Cfrcuit,'s deciSfon in Patsons . .. ls- instructive. ln that case. the court was faced with a 
commonality que~tion Similar to the one presenfed here. Thal case fnvolvfxl a claim that 
certain po.llcies and pracllces of the Atfzona Department of Coll'eclions ("ADC") violated 
the Eighth Amendment's prosaiption against cruel and unusual punishment. [PaJSons, 
754 F.3<f at 662-63). The defendants In PBJSOns, stmUar to Defendants here. argued the 
commonality requirement was not met because the plaintiffs' ctaims were simply "'a 
collection of indiVIdual constitJJtional violations: each of which hinges on "the particular 
racts and circumsta.nces or each case: td. at 675 •• .. The Ninth Circutl disagreed. h 
found the d~fendants' argumenl •reslfedl upon a misunderstanding of the plaintiffs' 
allegalions: ld. at 676. COntrary to thedefendants'lnterpretlltion of the claim. the. court 
slated. "The Complaint does not allege that the care provided on any particUlar occasion 
to any particular Inmate (or gtoup of inmates) was Insufficient, but rather tha.t ADC 
pollcfes and p(actices of statewide and systemic application expoSe aU inmates In ADC 
custody to a substantial risk of serious harm: ld The court then went on to state: 

These policies and practices are the '"glue" that holds togethe_r the 
putative d:ass ( .. • ] either each of the policies and practices is unlawful as 
:o every inmate or~ Is not. That inquiry· ooes not require .us to determine 
the effect ·of those policies and practiCes tJpon any individual dass 
member or dass members) or to undertake any other kind of 
Individualized determination. /d, at 676. 

Here. as I~ Parsons, Plaintiffs' daims do not rest on the Individual clrwmstances of each 
separation ot parent and child. Rather, Plaintiffs are challenging the Go.vemmenl's 
practice of sej)arating migrant parents and children and keeping \hem separate without a 
showing the parentis unfit 01 presents a danger to the cMd. Under these circumstart<:es. 
the reasoning of Parsons applies here. and that reasoning compels Ole same 
conclusion. namely that tOe commonality requirement is met.· 

Ms. L., No. 18-cv-00428 (S.D. Cal.), Dkl. 82. 

In this action, the alleged oommon injury is not the separalion itself, which can be remedied through 
reunification. but the claimed psychological trauma caused by-the separation. Plalnliffs here argue that 
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this is' a separate and d.istjnct remedy that obligates Defendants' to provide adeqUate mental health c·are 
to Class Members and their children .. The Issue presented is whether an assessment of the avaHabl11ty 
ol such relief "genet.ite[s] common answers apt to drive !he resolutiOn of 1he litigation." Abdurlah v. U.S. 
Sec. Assocs .. 731 F.3d 952, 957 (9th Cir. 2013) Qntemal citations omitted): see also Dukes, 564 U.S. at 
350. 

Defendants argue that the remedy sought is too individualized to justify class lrea!menl They contend 
that th'e extent. and cause. of the alleged Uauma varies among membets of the proposed class. 
Defendants atso contend that different sources of potential trauma. distinct from the family separation 
poticy, e.g .. prior domestic violence and difficulties experienced in lravetting to the United States. might 
also contribute to the dalmed injuries ofva.rtous members of the proposed class. From this •. Defendants 
argue that an indMdualited determination wiil be. necessary to detennine whether Defendants have any 
liability as to each member of the proposed Class. See Okt. 110 at25.11 Defendants also argue that a 
detertl1in~tlon of \vhat constitutes ·apPfopri:ate'" menta.! health treatment will requir.e a c.ase-ily--case 
assess.:nent of members of the propOsed ·aass, Inducting a review of their medical histories. See Dkt. 
110 at 26-27. Plaintiffs respond that !hey · are not asklng the Court to oversee indlvjduallzed lfeatme.nt 
for every Class member," but Instead are seeking injUnctive relief to remedy the allegedly syslemio 
failure to pt'ovide adequate mental heallh care to detainees. See Dkt. 120 at 10. 

Parsons is lnstructive. There. illrllates ln a state prison in Arizona brought an actloQ against senior 
officials within the AriZona Department of Cooections (• ADC· J. claiming that fts policies and practices 
governing medical, dental, and mental health care for inmates were Inadequate and exliosed the 
pjaJntiffs to a substantially incteased risk of physical and mental hann. See Parsons. 754 F.3d at 662-
63, The complaint identified many such alleged, uniform poitcies and practices, each of whleh was 
supported by partktllarized factuala!legatlons. See fd. at 664,67. A eta~s was certified or all"prisoners 
who are now. or wUI in the future be,.subjected to the medical, mental health, and dental care policies 
and practices of 1he ADC: /d. at 678. The-ADC defendants appealed. and argued !hat certification was 
i:napp.ropriete because "heatthcare and conditions~f~confinement cla.ims ere inherently case· specific 
and tum on many indjvidual inquires,"' which "is an insurmountable hurdle for a commonality finding 
because {Dukes] instr\1cts that dissfmUaJities between class members impede the generation of 
common answers.:· ld. at 675 Qntemal quotatiOn mar1<s omitted), 

The Ninlh Circuit affirmed t!)e certificatiOn orde(. As to commonalily, 1t distinguished lndlvlduallzed 
claims, Which are not appropriate for class-wide treatment, and claims arising from common policies, 
Which may·be: 

fflhe defendants describe the plaintiffs' claims as fi!tle more than an aggreg_ation of 
many claims of indMdual mistreatment See. e.g .. Jett·v. Penner. 439 F:3d 1091. 1096 

" The OJ<pe(t de<iarations submitted by Plaintiffs aoknO'oiedgelhat the 'Viofenoe of [PiaintiffS1 home COUntries' 
and the '"tl~ht through Mexiw during whlch they' were. in most cases bn~tal~ed.~ were contributing .sowc:es to the 
trauma Plaisltlffs sujfered. Expert Declaration of Luis Zayas ('Zayas Dod."), 01<1. 51 ~ 8; S<>O also Wong Decl .. Okl 
46 11 20 {1'~ ehidren who have been separated from patel)lS may also ha'o'e trauma histories whkh add to the 
complexity of risk factors. They may hav'e witnessed domestic abu~ or been subjected lo the terror Qf civil 
un~st. ~r or crime in thefr countries of origin. ln the perilous journey acfoss borders, physical abuse and sel(uaJ 
assault of women and children have often been reported.~) 
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(9\h Cir. 2006). That description, however; rests upon a misunderstanding of the 
plaintiffs' allegations. The Complaint does not allege that the care provided on any 
particUlar occasion to any particular inmate (or group ofinmates) was insUffoclent, see, 
e.g .. Estelle v. Gamble, 429 U.S. 97. 104..05 (1976), but rather that ADC policies and 
prJletices of statewide and systemic applleation expose all inmates in ADC custody to a 
substantial risk of serious herm ..•• 

Here, a·proper understandlng 'of the nature of the plaintiffs' d8ims darifies the issue ·of 
commonality. What all members of the putative class and subclass have in common is 
their aile-Qed e:xposure . . as a result of specified statewide AOC policies and practices that 
govern the overall conditions of health. care servfces and oonl'inem·ent. to a .substanf\al 
risk of serious fUture harm to which the defendants are aUegedty deliberately indifferent~ 
As the district court recognized, although a presently existing risl;( may uttimatety result In 
different future harm for different inmates- rangrng from no ~rm at au to dea.th- every 
Inmate suffers exactly the same constitutional injury when he is exposed to a single 
statewide ADC policy or praellce that creates a substantial riSk or serious herm. 

Parsons, 754 F.3d at 676, 678: acicord Armstroog, 275 F.3d at 868, abrogated on other grounds as 
noted In Harris v. Atvaredo, 402 Fed. App'x 180, 11)1 (9\h Cir. 2010) (•tc]ommonality is satisfied where 
the lawsuij challenges a system·wide pracUce orpoljcy that affects all of the putatiVe Class members. tn 
such circumstance.l~dividual factuai differences among the ind.ividual .litigants or groups of litigants w111 
not p<edude a finding of commonality.") (internal ellaftons omitted). 

Uke the plajntiffs In Parsons, Plaintiffs here have identified systematic policies and practices: the 
alle~ed Insufficient mental health.and trauma serlllees provided to 'detainees sub)eet to the family 
separation policy, These policies allegedly apply to all members of the proposed class, and expose 
each of them to the same, or very similar risks of harm. That the appropriate medical remedy for 
dftferent members of the proposed class may vary <(oes JJ.Ot warrant a different outcome. A medjcal 
diagnOS~ and subsequent treatment are indeed directed at particular patients. HOWever. that would 
necessarily be part of an appropriate policy if it is shown that the family separation policies warrant 
such relief. Thus. the challenge here l.s not to the care provided to particular members of the pcoposed 
dass. but to tne absence of a policy pursuant to whiCh such care wUI be determined and then provided 
as needed. See Parsons, 754 F.ld at 676. 

Defendants rery on Dul<es, which addressed a proposed class of 1.5 million femaJe employees of Wai-­
Mart. That class sought to assert claims that lhe diS<:retion provided to local managers through a 
corporate policy contributed to gender discrtmination. Dukes determined·that tlie plalnliffs.had faiied to 
meet the commonality requirement becau.se "[t]he only corpora'te policy thet the' plaintiffs· evidence 
convincingly establishes is Wai·Mart's •policy' of aUowing discretion by local supeivisors over 
employment matters." and lha~ In effect. tl1e plaintiffs v. .. re.chellenglng many individual decisions by 
local managers rather than one gene/ally applieable policy that caused the alleged harm. Dukes, 564 
u :s . at355, Pl!fSCns distinguished Dukes; 

Th1s case 1s different than Wai-Marl in every respect that matters. It involves uniform 
statew.'de practioes created. and overseen by two individuals who are charged by law 
with ulthnate responsiboity for health care and other condiflons of confineme,rt In all ADC 
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facilities, not a grant of discretiOn to thousands of managers. It inVolves 33,000 inmates 
in the custody of a .slngle state agency, not millions of employees scattered throughout 
the United States. ltloo\15 to Whether current conditions in ADC facilities create a risk.of 
Mure harm. not to the varied reasons for millions of decisions made in the past. 
Whereas there may have been many answers In WaJ.Mart'!o the question "why was I 
disfavored?.' here there is only a single answer to questions such as 'do AOC staffing 
policies and practices place inmates at a·risk or serious hann?· 

Parsons, 754 F.3d at 681 . Here. as in Parsons, lhe gravamen of Plaintiffs' cialms Is whether 
Defendants' current policies with respect to providing mental he.alth and trauma servtoes to those who 
have been or will be subject to the familY separation policy lliolates the constitutional rights of 11\ose 
affected. 

Oefend.,nts af~o identified certain factualjssues that they contend are likely to require !ndivi'duafized 
determinations. For ex_ampJe, whether Plaintiffs' alleged lnjufies were caused by the actions or 
Defendants, or were the result of prior actions of others. Evidence was s.ub!nltted s.howlng that 
Honduran gangs murdered Ms, Q's husband and beat her then teenaged s.oo. See J.O. Deci .. Dkt , 1-8 
113, Evidence was a'so st.ibmftted that Ms_. M fled El Salvador because her husband, a former military 
officer. had physicallY as~ufied her and lhfeatened to kill her. See R.M. Oec1 .. Pkt. 1-10 ~ 3. Thus. as 
to Ms. 0 and Ms: M. and their Children. t11,ese are potential causes of t~elr mental health condnions 
distinct from the Implementation of the family separation policy. 

This evidence Is insufficient to warrant the denial of certification unoer the commonality element A 
com-mon question Is stilt presented wifh re!H)ect to Whether Defendants' policies and practices 
subjectM Plaintiffs to asubstantlal ris~ of ttauma or Injury. See. e.o .. Gordon v. ely. ofOrtmge, 888 
F.3d 1118, 1125 (9th Clr. 201'8) (elements of a due process dalm relating to the deprivation or medical 
care included a defendanfs creating oond~lons that "put the plaintiff at .substantial risk of suffering 
serious· harm"); Parsons. 754 F.3d at 67,8 ("(A~Ihoogh a presenuy exjsting rtsk may ultimately result In 
different future harm for different inmates . .. every Inmate suffers exactly the same constitutional injury 
when he is exposed to a si.nsJie (government} polfcy or practice that creates a substanOal risk of serious 
harm."). With respect to providing adequate .medicaJ care to detainees~ the Supreme Court has 
determined tha-t substandard. procedu-res create rfsks even for those not presently affected. See Brown 
v. Plata, 563 U.S. 4$3, 531 (2011 ) ('Even prisoners with no present physical <1r mental fllness may 
become afflicted, and all Rrisoners 0 are at risk so long as the State <;on«n~es to provide inadequate 
care ... ). 

Furthermore, that the al)eged injuries of some members of a certified class may haVe had more than 
one cause. or that their alleged pre-eXisling con<litions we,re a.ggravated by the challenged conduct of a 
defendant does not warrant the d~laJ or certification. Thus. Plaintlffs "need not shOw that evel}' 
Question in the case~ Qf even a preppnQerance or question~. Is capable or cfasswide resolution " Wang 
v. Chinese. Daily News, Inc .. 737 F .. 3d 538, 544 (9th Ci[. 201·3) (empha.sis a.dded); see also Jirnene2 v: 
AJISUJie Ins Co .. 765 F.3d 1161. 1165 (9\h .Cir. 2014) ('As Dukes and all of our subsequent 93selaw 
have made clear. a elaos meets Role 23(a)(2)'s commonality requirement when the common questions 
it has mised are 'apt to drive the resolution of the ~tigation.' no matter 'their number.") (quoting Abdullsl>. 
731 F.3d at 962)). Plaintiffs have identified sueh questions: (o) Whetherthe Government is obligated to 
provide adequate mental health and trauma services to mitigate any harm caused by the family 
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separalion polity; and (ii) whether Defendants' current policies and practi<:es With respect to such 
services violate Plaintiffs' constitulional rights. 

Fineny, the dlsfincoon between file Custody Subclass and the Released Subciass does not raise 
commonalitY. Issues. See Am, Timber. 690 F.2d at 787 & n.5. For reasons discussed in more detail 
below, whether 11\e requested injunctive relief is avallable to the Released SUbclass end the Custody 
Subclass may present.distinct legal isst.~es. bot this does not require distinct commonality analyses. 3 
Newbe<g on Class Actions§ 7:32 (5th ed.) (a subclass created by the court to segregate distinct legal 
issues does "not need to satisfy Rule 2:i(a) certiftcation requiremenfs.•). II the Govemmenrs obligation 
to. provide medical and mental heaHh treatment to a person depends on whether that person is 
presenuy in custody, that question might not be one the answer to Whfch c:an resolve •each one of the 
claims in one stroke." Dukes. 5'64 U.S. at 350. Having the subclasses addresses \liis problem by 
separating any u·nique issues. wfth the core issues addressed as to all members of the proposed class. 
See Am. Timber, 690 F.2d at 787 ("Even II the court had not designated the subclass, it would have 
had to address the same iSsues in determining the damage.-s of individual members·of the larger 
aass."J. 

The gravamen of the Complaint is that through the lamUy separalion pollc1. Defendants caused 
psychological trauma. and substantially Increased risks ol long-term mental health lnjunes to P1alnfiffs. 
~e. e.g .. Gee Ded .. Dl<t. <1811115-9. Plaintiffs have submln~d evidence In suppon or 11\.ese claims, 
Including that the problems do not end upon release rrom custody and reunification. See. e.g., Acuna 
Decl, Dkl. 52 tJ 12 ("Treatment should ideally be provided outside of detention as symplom recurrence 
end lntens1flcalion may oooor in response to reminders of the original trauma. ongoing life stressors, or 
newly e,Xpetienced traumatic ~vents-1. As in Parsorls. here '"thete i$ a single dajm- exposure to 
SUbStantial risk of serious harrn due to systemle policies and practices- that can be proven (or· not) In a 
single stroke .•. ." See Parsons, 754 F.3d at 679 n.21. 

For these reasons. the propose¢ class meets ihe commonality requtremen1. However. as currenUy 
defined. the proposed· clasS would indude any paJent who was detained by DHS and separated from 
his or her child or chndfen at any time. For tl\e reas.ons .stated eartier. trus warrants modifying the 
definl~on of the proposed dass. See Wang, 737 F.3d al 546 (dlslriet courts have the "broad authority at 
various stages iJ\ the litigation ~ • . to redefine .. . classes as appropriate."'). The focus of Plaintiffs' 
da!ms Is the separation or family members and !he alleged resulting m~>ntal heallll harm. Ptalnliffs first 
submitted evidence io ·~pport thelrclal m that the "zero tolerance" family separation policy was 
instnuted on May J , 2018. See Compl, U 79. Subsequently, Plaintiffs submitt~ addilional evidence, I.e., 
a report ol the Department or Health and Human Services Office or Inspector General, to the effect that 
the Department of Justice and OHS had "Implemented new policies" separating famHies as ea~y as 
July 1. 2017, and that the "zero·tolerance,policy" was "formally .instituted" on April 6, 2018. 01<1. 181: 
Dkt 181·1 at4-5. Accordingly, the proposed class fs limited to individuals who were detained on or 
after July 1. 2017. Ms. P. Ms. 0. and Ms. M were all detained afterthat date. 

For the foregoing reasof)S, and subject to the slated limitations, the commonality requirement has been 
met. Sufficiently common questiOns of law and ract are presented. 

Page 2A Of 50 



Case 2:18-cv-06081-JAK-SK   Document 251   Filed 11/05/19   Page 25 of 50   Page ID #:2946

UNITED STATES DISTRICT COURT 
.CENtRAl DISTRICT OF CALIFORNIA 

CIVIL MINUTES - GENERAL 

care No. l.:t>. CV18..06081 JAK (SKx) 

TWe Ms. J.P. eta! v. Jefferson 8. Se~sions. et al. 

(3) Typicality 

Date November 5, 2(119 

This requirement is met if the ~representative daims are 'typical."'" i.e .. '"if th~y are.rea~bJy ~ 
extensive with !hose of ebsent Class members.: Hanlon, 150 F.:l<lat 1020. Representative claims ·need 
not be substantially ldenlie<ll. ' ld. nie test of typicality is whether."other members llave tile same or 
similar injury, whether tlle-aclion is based on conductwhiellls not unique to the named plaintiffs. and 
vd'l'etber other class menlbers have been injured by the same course of .conducl" Hsnon. 976 F .2d at 
508. 

The commonality and. typicality requirements often merge. See Dukes; 564 U.S. a1 349 n.5 r soth serve 
as gUideposts for determining whether under the: particular circumstances maintenance of a class 
action Is economical and whetner the named plaintiffs claim and the· class claims are so interrelated 
that the interests of the class members will be fajrty and adequately protected ln their absence."). 
Accordlngly, whether'the·ctaims of tile named plaintiffs are typical presents issues similar to thOse 
previously discussed. See Parsons, 754 F. 3d at 686. 

P1atntltts argue that 11\e claims of Ms, P, Ms. 0 , 'Bnd Ms. Mare typical because each member of tile 
proposed class, like the named Plaintiffs, was forCibly separated from his or her child or children without 
later being provided with appropriate mental·health screenings and traurlla·informed intervention, See 
Okt. 81 at 25. Defendant argues that because )he nature and eXtent or mental health care necessarily 
varies among individuals, Plaintiffs' claims are not typical. This issue ovMaps with the prior discussion 
as to commonality. 

Armstrong held that ' [w]here tlle·chailengedconduct is -a policy or practice that affects all class 
members •. the tyt>icali~J lnqulry Involves comparing lhe Injury asserted In the claims raised by the 
named plaintiffs with those of the rest of the ·class: 275 F.3d at 868'-69. It is not required that the 
daimed injuries of absent class members ere identical to those of the named plaintiffs. Instead. "only 
that the unnamed class member:s have injuries similar to those or the named plaintiffs and lhal the 
injuries result from the same. Injurious course of conduct.• ld. at 869. In the context of a dass of 
government detainees challenging the adequacy of the medical C8!e they received in custody. "(jJt does 
not maher ~hat the named plaintiffs may have in the past suffered varying injuries or that they may 
eurrenuy have different health care needs; Rule 23(a)(3) requires only that their claims be 'typical' of 
the class, not fha\ lhey be !den~cally positioned to each other or to every class member.· Parsons. 754 
F.:l<l at ea&. 

Defendants refer to the variafion In the age., length of separation, and availability of information about 
eacll member of the proposed class to support their argument that Plaintiffs' claims are not' typical. 
However. these fe<:tors ~cern lhe·"dlfferent health care needs" !hat Parsons deem~ insufficient to 
estabUsh the absence oftypi<:ality amo~g claims. Thus, Defendants have not shown that Plaintiffs' 
claims give rise to ur'liqu~e defenses that oovld not be asserted -9gai11st other members of the proposed 
class. See Ellis v. Cost co Wholesale Corp .. 657 F .3d 970, 984-85 {9th Cir. 2011 ): 

F'or these reasons.,.lhe typlcality·requlre-ment ls meL 
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Fed. R. Civ. P. 23(aX4) requires that the ·representative parties will fairly and adequately protect the 
Interests of the class: "Resolution of two questions determines. legal adequacy: (1} do the named 
plaintiffs and their counsel nave any conn,lets of Interest with other class members and (2) will the 
named plaintiffs and their coonsel prosecute the action vigorously on behatt of the class?' Hanlon. 150 
F.3d ·at1020. "Adequate representation depends on. among Other factors, an absence of anta9onjsm 
lletween representatives and absentees-. and'a sharing or·lnteres.t between representaUves and 
absentees." Ellis, 657 F.3d at965. 

Plaintiffs argue that they are adequate representatives because they share the same interests as the 
members of the proposed class. See Okt. 81.at 26. Pl.aintiffs atso contend that class counsel have 
significant experience in class action titigation and in matters Involving the rights of immigrants. /d. 

Defendants do not challenge the adequacy of P4aintlffs' counseL As to Plaintrffs. Defendants argue that 
they already have obtained relief through the family reunification ordered In Ms. L. Defendants also 
contend that Plaintiffs are absent members of the class there, and their demand tor further relief here 
shows that they are not adequate representatives of the members of the proposed class. See Dkt. 110 
at '29-30. Defendants also contend that. because Plaintiffs have been released from detention, they 
cannot adeQuately represent class members who are presently. or Willln the future. be detalned 3nd 
separated from other family members. ld. at 30. 

Ms. L. and the relief granted there, Is not a reason 10 conclude tnatPialntiffs are. Inadequate 
representatives of the proposed class. As noted, the relief sought here is different fro'm what was 
sought and granted there. Any supposed •antagonism• between the absent.class members and 
Plaintiffs based on the relief sought fn Ms. L. is speculative. See In re Online DVD-Renlal Anlitrosl 
Litig. , 779 F.3d 934,942 (9th Cir. 2015)(quoting Cummings v. Connell. 316 F.3d 886. 896 (9th Cir. 
2003) ("(W]e do not 'favor de niSI of dass certificati,on on the ba.sis~of .spectl1ative confti.cts. - )). 

The outoorne is the same as to the effect of P1alntif'fs' release from custody. In general, if the claim of a 
proposed class representative for injunctive relief bec0«1es moot. that person may be deemed 
-Inadequate as. a dass representative unless the class was certified befqore the claim became moot 
See, e.g., U.S. Parole Comm'n v. Geraghly, 445 u.s. 388, 396-97 (1980); Kennerly v. Unlred Stales, 
721 f .2d 1252, 1260 (9th Clr. 1983), However, "some claim• are so IT\herenUy trano;itory that the trial 
court Will not have even enough time to ruJe on a motion for cia:ss certification before the proposed 
representatlve"slndivldoallnterest explres,"Cty, of Riverside v, McLaughlin. s'Oo U.S. 44, 52 (1991); 
see also Gerstein V: Pugh, 420 U.S . 103, 110 n.11 (1975} (Identifying a ·narrow class of cases in which 
the tenninatlon of a class representative's Claim does not moot the claims of the unnamed members of 
the·ctass: ). 

A common; example of an wmherently transitOry" class action ts one fnvolving individuals In temporary 
government de!ention. See Gerstein. 420 U.S. at 105-06 (plalntiftseeking to represent class of pretrial 
detai.ne..S challenging the oonstitullonality of the time wltllln W!llch they were given preliminary hearings 
to. determine whether probeble cause to arrest them emted); Wade v. Kirkland, 118 F.3d 667, 669-70 
(inmate seeking to represent class challenging working conditions at county jail). Gerstein steted .that 
"(p]retrial detention i• by nature temi>orary. and It is most unlikely that ariy given Individual oould have 
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hfs constituUonal claim decided on appeal _beforf: he is either releaSed or convicted." 420 U.S. at 110 
n.11. Although Gerstein, Wade and McLaughlin involved challenges to criminal detention, they have 
been applied to J)u1ative classes of Immigrant d~lainees as well. See. e.g •• Lyon v, U.S. lmm/grslion & 
Customs Enft. 300 F.R.D. 628, 638-39 (N.D. Cal. 2014) (certifying class of immlgralion detainees 
ehallenglng policies a.nd praelices relallng to the ability to make telephone calls al iCE and DHS 
detention facilities) . 

Plalntiffs' claims are transitory, They are based on immigration detention. t~e length of'Whkh can be 
uncertain and variable, A proposed class representative could also be released or deported prior to the 
conclusion of-this litigation. The daims are also premised on family separations. 'Nhich. in lig-ht of Ms. L 
end the Flores Settlemenl4 c:;an also be tempomf)'l Ha.vever. as discussed above. this does not 
preclude Claims based on the mental effect of the detention and se-paratiOn. Which are allegedJy 
ongoin~. Plaintiffs have presented substantial evidence to su:pport this position .. and that such effects 
ean continue even after detention and famiJy separation have ended. 

For the foregoing reasons. Defendants have not c!emo.nstrated a substantial conflict In the lnteresiS of 
Plaintiffs and the ·absent class members. Accordingly ; the adequacy requirement has been satisfied, 
Moreover, even if independent adequacy analyses of the Custody and Released Su.bdasses were 
necessal)'. members of each Subclass seek the .same relief: access to mental ~aJth screening and 
corresponding treatmevt sufflelenl to address the Impact or the faml ly s:eparation policy, P!~lntlffs can 
adequately represent all d ass members. 

e) ~equirements of Fea. R. Civ. P. 23l b)(2) 

Fed. R. crv. P. 23:(b)(2) requires that "Ule party op'poslog the class has acted or retosed to aet on 
grOunds that apply generally to the class, so that ·ftnal Injunctive reiJ:ef or corresponding declaratory 
relief is app<apriate respecting the class as a whole . . • : '!Tlhe primary role of !his provision has 
always been the certffication of c;;vil rights class actions: Parsons. 754 F.:Jd at 68l; (citing Amch,em 
PlOds,, Inc. v. Windsor. 521 U.S. 591-. 614 (1 997): see also Wa#etS v. Reno. 145 F.:Jd 1032. 1047 (9th 
Cir. 1998) ("As the Advisory Committee Notes explain. 23(b)(2) was adopted in order to permit the 
p.roSe<:uHon of civil rights actions."). 

The requlrem.ent of Rule 23(b)(2) Is ' unquestiQflabty satisfied when members of a putative class seek 
unifonn injunctive or dedaratory relief from policies or practices that are generallY applicable to the 
class as a whole." ParsotJs, 754 F.:Jd at 688; see also Duices; 564·U.S. at 360 (lntemal 9fations and 
quotation malts omitted) ("The key to the (b)(2) class is the indivisible nature of the in)uncUve or 
declaratory remedy warranted -the· notion tnat the conduct is such that It ca'n be enjoined or declared 
unlawful only·as to all of the class members or as to none of them."), Hdwever, "(t)he fact that some 
class members may have suffered no lnju,Y or dtfferent injuries frQm the challenged prac6ce does not 
prevent the class from meeting the requirements of Rule 23(b)(2).' Rodrigue~. 591 F.3d at 1125 (9th 
Cir. 2010). 

Plaintiffs contend that Rule 23(b )(2) is satisfied because an injunction would protect all members of lhe 
proposed class from lhe adverse effects of family seperation. Such relief would require the Government 
to provide members or the proposed class v.ith mental-health screenings and corresponding, 
appropriate medical services. See Okl81 at 28-29. Because !he 'claims challenge Defendants• policies 
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and practices. and are not based on the need-s of individual members of the proposed class., ttiey' 
contend that IJ>e requested relief wnl remedy the alleged injuries o.f dass f11embers "In a single stroke." 
/d. at 29 (citing Parsons, 154 F.Jd a\'689 ("e.very [member] in the proposed dass isallegedty suffering 
the same (or at least a SimHar) InJury and !hat 111)ury can be alleviated for every class member by 
uniform changes In .•• policy and P<actice.")). 

Defendants respond that Plaintiffs' claims do not sa5sty the requirements because the na!Ure of the 
requested relief is compensatory, not in]und.lve. II is well-settled thai certification under Rule 23(b)(2) ·is 
only appropriate Where the "primary relief sought is declaratOry or Injunctive." Z/f1ser v. Accufix 
Research lnst .. Inc .. 253 F.3d 1160, 119·5 (9th Cir. 2001 ) (citing Ne~n v. King Cty .. 695 F.2d 1248, 
1254·55 (9th Cir. 1990)\. Monetary damages may only be Included In a Rule 23(b)(2) class if such relief 
is "merely Incidental"' to the requested injunctive reJfer. See Probe v. State Tea·chers' ReL Sys .. 780 
F.2d 776. 780 (9th Cir. 1966). Defendants argue that. because PlaintJffs alleged injuries vary in nature, 
cause and extent, an· inJunction ~at requires Defendants to implement treaynent.policles sufficient to 
address all of them ts, In effect, granting compensatory relief. 

Defendants' position is not per.;uasive, Wrth respect to a class that is proposed under Rule 23(b)(2), 
•[e]\len ff some class members have not been injured by the cllaltenged practice, a class may 
nevertheless be appropriate: Wa«ers; 145 F.Jd at 1047. Defendants have provided no authority 
supporting the posiUon that injunctive relief becomes compensatory for the purposes of Rule 23(b)(2) 
because it imposes what a defendant deems burdensome conditions. The proposed relief here is not 
the es.tablishment of a comlll!>n fund to pay for the costs of medical care. See. e.g .. O'Connor v. Bcelng 
N.A., Inc .. 180 F.R. D. 359. 378 n2 3 (N.D. Cal. 1997): Zinser. 253 F.3d at 1195-96. Plaintiffs seek what 
they contend will be appropriate policies and procedures to addr.ess the mental health issues of parents 
Who have been se'paf!!ied from their children. Such classwide Injunctive relief f• approj>riate under Rule 
23(b)(2). Patrons, 754 F.3d at 686; Walters, 145 F .3d at 1047. 

The proposed class is also distinguishable from the class proposed in Dukes. The Supreme Court 
determined that. In addition to the di:lficlencies wjth respect to commonality. it was atso improper to 
certify a claim for bacl<pay under Rule 23(b)(2): 

[C]Iaims for Individualized refief (lfkelhe bact<pay at issue here) do not satisfy the Rule. 
The key to the (b )(2) class is "llle lndrvisible nature of the lnjunctlve or declar'\tory 
remedy wamlnted- the notion that the oonduct is such that it can be enjOined or 
declared unlaWfUl only as to aJI of the da.ss. members or as to none of them: In other 
Words, Rule 23(b)(2) .app!ies only When a single Injunction ot declaratory judgment would 
provide relief to each member of lhe class. II does not authorize class certificafion When 
each individual class member would be entitled to a different Injunction or declaratory 
judgment against the defendant. SjmiiMy, II does not authorize class certification When 
each class member would be entitled to an tndMdualized award of monetary d.amages. 

564 u.s. at 360-61 (emphasis In original) (citation omitted), 

The proposed injUnctive relief here •s not the same. Pla'fntiffs seek a.n InJUnction req~.nring Defendants to 
meet their oonstitutional obllgaUons with respect to mental health and trauma treatment. It is not unique 
relief to each member of the proposed class for the reasons stated above. It is a general requirement to 
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provide menial heatlh screening and treatment. with the latter proVided according to the detennlnaliOns 
made in that process b:Y appropiiate medical professionals. The injunctive relief WOuld be premised on 
an assessment of the constitutiOnal slandalds Ilia! apply to all members of the proposed dass. See, 
e.g .. Doe v. Kelly. 878 F.3d 710, 722 (9th Cir. 2017) (Internal quotation mal1<s and c~aliOn omitted) 
(:'There 1s no quesli<>n !bat detainees are entiHed to adequate medical care."). 

Unknown Patties v. JohnS<>n, 163 F. Supp. 3d 630 (D. Ariz, 2(116), presented simUarlssues. There. a 
dass of immigration detainees brought due process cla'ims challenging various conditions of their 
ronfinement 'in CBP tacilitie'S., lncludlng the avaitabmty-of medical and mental health care. I d. at 633. In 
c:oncl'uding that the proposed class should be certified under Rule 23(b)(2). Johnson determined that 
.. Plaintiffs· daims for1njunctive relief stemming rrom allegedly WlConstitutionaJ conditions of confiJJement 
are the quintessential type of claims that Rule 23(b)(2) was meant to address ... (because(the claims 
of systemic deficiencies in caP·s detention 'facilities appty to ell putative class members.· ld. at 643. 

Defendants atso argue that Plaintiffs. are only entitled to receive "adequate" medical care wtlile fn 
detention. and lllat because they received such care, no lnjuncl!ve relief Is needed. This argument 
seeks a merits delerml nation tha:t is inappropriate in connection with a motion for c1ass certification, 
see Amgen, 568 U.S. at 466; AfcantBI. 800 F.3d at 1053. Thus, whether the avaHability'of mental 
health and trauma·based treatment during fmmlgration detentic;m is adequate. is at.Jssue in determining 
whetner Plaintiffs' due process rights have been violated. That Is disfincl rrorn an assessment whether 
the requested relief is·as to "pooicies Of practices that are generally applicable to·the class as a Whole." 
Parsons, 754 F.3d at 688 (tmng Rodriguez. 591 F.3d at 1125). Further. this Issue Is a<ldressed in part 
in.conneclion wfth lll.e lnjuncli<>o Motion, 

For the foregoing· reason$, the Rule 23(b)(2) requirements have been met. 

The proposed class meets each requirement Under Fed. R. Civ. P. 23(a)·and (b)(2). Accordingly, lhe 
Certification Motion is GRANTED IN PART. The fo{lowfng class is certified: 

All &duJt parents nationwide who entered the United States at or bet\'o~een designated 
J>0f1s of en!fY, who (1) on or after July 1, 2017, were, are. or will be delaloed In 
immigr~Uon custody bY DHS; and (2) ha.ve a minor child Who has been, is. or will be 
seperated from them by DHS a.nd detained in DHS or Office of Refugee Resettlement 
custody or foster care. absent a demonstration in a h~aring that the parent is unfit or 
presents a danger to the chad. 

The Court exclUdes from !he dass definition - ,without prejudice to later request to redefine l1le class 
based on new information- parems with a criminal h1story or communicable disease, or those 
apprehended in the interfor of the c:ounlry.22 See .Wang, 137 F.3d at 546 {stating that Fed. R. Civ: P. 23 

22 As M.s. L also found, the focus of this litigation is on migrant famUies enteting the United Gtates at or between 
de~ated ports of Sl'ltry. Exeep!jng at this time parents with criminal htstOties or communicable d~ases, as wefl 
as those Who Wele apprehended far from the border, recognizes that family separations may occur rot resitimate 
reasons thai are beyond th·e scope of the claims in the current aCtion. 
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~provides distriet courts with broad authority at varioos stages in the lttigation .. _ to redefine _ .. cla.sses 
as appropriate:) 

The folklwlng stJ.bclasses are cerlifie<l: (iJ the Custody SubClass. whiCh IS defined as ail members of !he 
class vmo are eurrendy or will be detained In Immigration cusiody by DHS; and (fl) the Released 
Subclass. which is defined as all members of the class who were previously detained In immigration 
custody by DHS. but wlio have since been released. 

V. lnju·nctlon Motion 

A. Relief Requested 

The Injunction Motion seeks to require Defendants to provide those who have been separated with 
individualiZed, evtdence-based, and trauma-informed mental health screening and services. See Dkt. 
45 at 1'9. Plainliffs define •evfdence-baS!'d and trsum&-inforrned" treatment aslllal w/lfel> Is •designed 
especially to alleviate the P:;yeliological an<! neurobiological conseque~ of1or<ible •eparation." /d. 
Applying !hese standards. Plainliffs seek a preliminary Injunction requiring lllat Defendaols: (I) prompUy 
reunify families !hat have t>een·separsted; (ii) Immediately screen all reunited parents ano el>ildren to 
Identify !hose in need for aoottlonal mental health and trauma-services. and to develop treatment plans 
for those individuals; (iii) provide mental health services ·to Plaintiffs in an environment ttiat does not 
prolong a'ny !fauma expeiienced by PlaJnliffs,/.e .. kicaticins<>tner than government detention centers: 
(IV) provide counseling services to the family as a Whole, I.e., parents together with the children from 
whom they were separated; (v) eosure !hat such eare is delivered in a culturally and linguistically 
sensitive. manner .. and by professionals trained in evfdenee-based trauma~nforrned intet~~entions: and 
(Vi) provide such services for a suffiCient period of ti:me, even after Uie families' release from detention. 
to ensure that any harm eau .. d by lhe $0paralion i• mitigated. See id. at 19-21. 

B. Analysis 

1. Leoal Standards 

'"A preliminary injunction is an extraordinary remedy never awarded as of righC Wrnter v, Nat. Res. f)ef. 
Council, lhc., 55,5 U.S. 7 , 24 (2008). tnste&d4 in determining whether to grant such relief, a court ·must 
balance lhe competing claims of injury and must consider lhe effect on each party of lhe granting Of 
withholding oflhe·requesle<l retlet: /d. (quoting Amoco Prod. Co. v. Viii. of Gambell, 480 U.S. 531, 542 
(1987)). 

To oblain a prel!mln~ry injunction. the mpving party must establish eaeh·of the following: (i) it rs likely to 
succeed on th~ merits of its undertying daims; (ii} it is likely to suffef irreparabte hann unless the 
requested preliminary injunctive relief is granted, I.e., for lhe time period between granting the relief and 
the co.nctuslon or tile action: (fti) the balance of th.e equities between U1e 'Parties tips In Its favor: and {lv) 
and injunction Is in the publl,e interest. See Am. Trueldng Ass'ns. Inc. v. City of L.A .. 559 F.3d IG46, 
1052 (9th Cit. 2009) (citing Winter, 555 U.S .. at 20). AltemaiiVeiy, where a plainliff establishes · senous 
questions going to the merits: and demonstrates •a balance of the hardships that tips sharply towar<ls 
the plaintiff: a preUmina_ry injUnction is warranted •so long as the p4aintiff also shOw·s that there Is a 
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likelihood ollryeparable lniUTY and that the injunction is in the public Interest." AlT. tor the Wild Rockies v. 
Cottrell, 632 F.3d 1127, 1135 (9th Cir. 2011)."' 

2. Application 

a) Whetber Plaintiffs' Claims are Barred by Sovereign lmmunHy 

Defendants argue thai Plaintiffs have failed to show a likelihood of su~ On the merits because !heir 
dalms are barred by sovereign immunity. See Dkt. 109 at 16-17. Thus, !hey oontend that tha relief 
sought by Plaintiffs is a ·reparative injunction.· wf1ich·dkec1iy compensates them by ordering 
Defendants to engage In remedial measures. /d. Plaintiffs responCI1hat the Administrative Procedure 
Act ("APA.), 5 U.S.C. § 702. waives soverel~n immunity lor actions against the Untted States seekilll) 
relief other than money damages .. Beeause the relie-f they seek is not monetary, they contend that 
sovereign Immunity does not appl)l See Dl<t, 119 at6-7. 

The APA provides. ln rele-vant pan: 

A'n action in a court of the United States seeking reUef other than money damages and 
stating a claim that an agency or an otfteer or employee thereof aded or failed to act in 
an official capacity or unoer color of legal authority shall no1 be dismissed !lor relief 
!herein be denied on !he ground that ft is against tile United States or that the United 
States is an IMispensable pany, 

5 u.s.c. § 702. 

The APA Includes a general waiver ol sovereign immunHy from civil cases challenging ah official actlon 
or inaction, and that seeks only non-monetary relief. See, e.g .. Match·IE-S...Nash·She-Wish Band of 
Pottawatomi Indians v. Patchak, $7 U.S. 209, 215 (2012): Bowen v. Massachusetts. 487 U.S. 879. 
892-93 p988). Bov/en interpreted Section 702. which was amended In 1976 to broaden the scope of 
the waiver of sovereign immunity through the APA. to include dalms for "equitable action for specific 
relier- even when such a remecty •may require one party to pay money to another." 487 U.S. at 893. 
Based on this Interpretation, Boweo field that an acfion to enforce the requirement of the Medicaid Act 
th.a_t the Secce~ry of Health and Human SefVlces reimburse a stateJor certain exp.enses was within the 
statutOI)' waiver. 

The State's suit to enforce§ 13!*lb(a) of tile Medicaid Act, which provides that the 
Secretaty 'shall pay· certain amounts for appropriate Medicaid services, fs no\ a suh 
seeking money in compensation for the damage sustained by !he failure of the Federal 
Government to pa\1 as mandated; ratlier, it is a suit seeking to enforce the staMOIY 
mandate itselff \O.hlidl happens to be one for the p3yment of money, · 

l) Cottro/1 determined that the "serious que$tiqns· test, which requires a !ov.·er sllowlng of s:uoce5s on the merit;$ 
than the "l~elihOQd of success· required by ~t&r, remains in plac~ whe{e two conditio·ns are met First~ the 
baJancing of the equities must tip "sharply In favor of ptalnt1ft Second, the other two W..'nterfa(:tors -lrrepatab:e 
harm and the public interest - must be met,.See FarriS v. Seab(ook. 677 F .3d 858, 864--SS (clarifying ·the-Cortren 
test}. 
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./d. at 900 (emphasl$ln original); see also Pauma Band of Lulseno Mission lndtans of Pauma & Yulma 
ReseNaUon v. Cafifomla, 813 F. 3d 1155, 1170 n.10 (' Bowen simply reaflinns two steadfast principles~ 
(1) equHable relief. wtlich ma~e take !he fonn of ll)oney, is different than monetar.y damages; and (2) 
wl1en Congress h.as specifically provided a waiver of sovereign lmmunHy In a staMe ibat·allows for 
equHable relief (the<e. the Administrative Procedure Aet fl). that may occasionally involve specific relief 
in the form of m0ney,•).24 

Defendants have clted no authority to support the argument that, because Plaintiffs seek a •reparative• 
Injunction. i.e. one that seeks remedia1 measures to eyre past harm. the daims are not subject to the 
waiver of sovereign immunity in the APA.'l!l 

As discussed above, Plaintiffs .seek an order oompetUn.g Defendants to provide sufficient· mental heaJth 
and trauma screen·ing and treatment to meml>ers of the proposed cla·ss who have been subjected ,tO 
the famlly separation polk:)o. Plaintiffs do not. seek money damages., "'Wh~ch substfMe for a Plaintiffs 
loss: but rather seek specific, injunctive remedies, "wllleh give tile plaintiff exacUywhat·he should have 
received: ZIJpar& v, C.I,R., 652 F.3d 1042, 1047 (91h ·Cir. 2CI11); Oepl of/he Annyv, Blue FoX. Inc., 
525 U..S. 255, 261 (1999) ("Bowen held. that Congress employed this language {'money.demagesllo 
distinguish between specific relief and compensatory, or substHute, relief:): Bowen, 487 U,S, at 879 
("Damages are gwen to the plaintiff to subslitute for a suffered loss. whereas specific remeciJes are no! 
substitute remedies a! all. but attempt to give the plaintiff tile very_lhing to wllich he was entitled.") 
(emphasis in original) (Internal quotation marks· and citation omitted). 

Beeause Plaintiffs seek an 1njunetfon that would require the Government ro act fn-a m.anner that is 
required by .the <:<>nstiMion. this daim Is not barred by sovereign immunity. See Mateettv v. Bla~eet 
Housing Au/h. , 540 F.3d 916, 929 (9th Cir. 2008) (a requesl for an Injunction O<denng the Department 
of Housing and Urban Developmertt to repair or even rebuild pl&in~ffs' ~omes was not an action 
see~ing money damages under the APA); Tucson Airporl Aulh. v. Gen. Dynamics Corp., 136 F.3d .641 . 
645 (9th Cir. 1998) (an action for specific performance-.of a contr.act ts ·not an action for 'money 
damages' under {Section 702], even if the remedy may actually require a payment of money by the 
government:) 

For the foregoing reasons, sovereign Immunity does not preclude a prellmlnary lnjunctlon. 

b) Mandatory vs. Prohibitory Injunctions 

"A preliminary injunction can take two fonns. A prohibitory injuncUon prohibits a pany from taking action 
and preserves tile status quo pending a detennination of the action on the merits. A mandalory 

2.t That Bowen involved an eXpi'ess statutory mandate does affect its appJication hefe notnithstanding that no 
similar 5talute is at (ssue. PlaV'Itiffs wnten:d that Oefend'int5 violated their due prooess rights by provicJing 
JnsuffJcienl medical care. Compliance wW1 the CoMtitution may req~e the Government to -s·pend morley, Under 
Bowen. this is does no1·convert the requeSt fof lnjundive: relief into one for money damages. 
M Defendants conteo<:!_ thst the type of retiefS:ooght by Plaintiffs is "common!)"' known as a •reparativeifljtlflCtion; 
see Okt. 109 at 18. Ho'..vever, they cite ROSI'Ibrock v. MatMs, 745 F.3d 963, 970 ~9th Ci:r-. 2014), which appears to 
be on the only Ninth Circuh deciSion to have used this term. and i; does not address sovereign immunity, 
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injunction orders a responsible party to taKe action: Martyn Nutraceuticals Inc. v. Mucos Pharma 
GmbH & Co., 571 F.3d 873, 878·79 (91h Cir. 2009)(intemal citations omi\ledl. ln general, m.andatory 
i11Junctlons ·are not granted unless extreme o(very serious. damage will result and are not issued fn 
doubtful eases or where the Injury oomplained. of is capable of compensation ln damages." /d. at 879 
~ntemal citations omitted); see also Gsrcie v. Google, Inc., 786 F.3d 733, 740 (9th CJr. 2015) 
("{M]andetory injunctions should not issue in 'doubtf\JI cases.") (quoting Perl< vm. Apattmenf Tenants 
Assn v. Mortimer Howard Trust 636 !'.3d 1150. 1160 (9th Cir. 2011)). 

The requested reliefool1ld be construed as imposing. affirmative obligations on Defendants, 1.8 .. to 
improve the quality and scope of the mental he81th screening and treatment provided at immigration 
detention facilities, end to provide such treatment to those who did not receive it before they were 
reteased. Jn thjs respect, the requested relief could be deemed mandatory becaose it would "order() the 
responsible partpes} to take action.· Marlyn Nutraceuticals, 786 F.3d at 879; see also Meghrfg v. KFC 
W..·fnc .. 51~ U.S, 479, 4~ (1996), However, denying the requested relief on this basis would be 
inconsistent with the dtstinetion between mandatory and prohibitory injunctions that has been 
recognized. Hernandez v. Sessions. 872 F.3d 9"76 (9th Clr. 2017). 

Hernandez invorved a class of non~eitizen detainees who sought to enjotn the GovernmentS railure to 
require that OHS consider a person's financial circumstances when rnaking a bond determination. See 
ld. at 963. The district court granted the motion for a preliminary Injunction. and required ICE and 
Immigration judges to ·consider, in all future hearings, a detainee's financial d rcumstances in 
determining lhe amount of tile bond to be set and to consider whether 1he person may be relea$ed on 
anemative conditions of supervision.· td. at 987. The Injunction !IISO required tM Government to 
"'condu:et MM bond hearings ror corrent class Members whose bonds were set berore-the order went 
Into ellact." td. 

The Ninth Circuit determined that the order did not refleC1 an a bose of diS<:retion by the disiticl court 
un9er the ~·nter factors. It also addressed whether tne·tnjunction was manq8tory. a~, if so, whether 
that weighed against its entry: 

As (o the.govemment's fU'St challenge- its objection to the requirement that it condu~t 
futufe initial bond hearings _in aecOfdance with constitutional processes- the InjunCtion 
is prohibnory: it proniblts the government lr001 conductJng new bond ~earl119s under 
procedures tl\a~willl1kely result in unconstitutional <letentioos. This.part of the injun<lion 
prevents fu1ure·constitUtionaJ vtola.tions, a classic form of prohibitory injunction . .. . 

The requirement that lhe government conduct new bond ~.arings for Individuals 
detained on aocount ol bol)ds set pursuant to.tlle enjOined procedure .. • may. however. 
under certain plausible Interpretations. be deemed mandatory. On lhe one hand. it 
directs the government to affirmatively t)Oid new hearings it would not othe!W!se fiave 
held. On the other hand, H can also be understood as merely prohibiting the government 
from continuing to detain indivlduals-sub,'ect to bond amounts-set through 
unconstitutionaJ·proeedUfeS. 

ld. at998-99 (Internal citations omitted). 
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Assuming without deciding that the latter requirement was mandatOfY. Hernandez conclUded that the 
higher standard for mandatory Injunctions was satisfied. /d. at 999 ("MandatO<)I lnjunclions are most 
likely to be appropiiate when !he 'stalus quo ••. Is exactly what will infllct the irreparable injury upon 
complalnanl'"J (quoting Friends lor All Children, Inc. v. Lockheed Aircraft Corp .. 746 F.2d 816.830 n.21 
(D.C. Cir. 1984)), 

Here, lhe requested injunction is prohibitory as to the Custody Subclass. Hemsnde2's requiremenl that 
the Govem,ment conduct new &Ond hearings pursuant to certain procedures Is anatogous to o'ne ~~ 
the Government provide bett,er mental health .treatment to-immigr-ation delainees subject to fam!Jy 
separatio·n, Both '"prevent[) Mure constitutional vip4ations. a dassic form o( prohibitor-y .injunction~· rd. at 
998. Similarly, even if !he injun.cti9n as applied to lhe Released Subclass mlghl lmpose certain 
mandatory obligatiOns on the Government. such relief is appropriate vmere, as here. the status quo is 
"exactty v.'hat will inftict the irreparable injury" upon Plaintiffs. ld. at 999·: see .8/so People v. Mobife 
Mt>glc Sales, Inc., 96 Cal. App. 3d 1, 13 (1979) ("Tlie character of prohibitory injunclive reUef 0 is riot 
changed to mandatory In nature merely becauSe it lnoidentally requires perfonnance of an -affirmative 
acL"). 

For the foregoing reasons. the scope of-the requested Injunctive relief does not alone warrant the denial 
of the lnj~nctlon Motlon. 

c) '!Vf\elher Plaintiffs Have Shown A Lil<ellhood of Sue<:ess on lhe Merfts·of 
TI1eir Due Process Claim 

Ukelihood of success on lhe merits Is tt\e •most IMportant" of the Winter facto~. Garcia. 786 F .3d at 
740. Plaintiffs seek preliminary InjunctiVe relief based on !he due process dause of the Fifth 
Amendment. See Compl. 1n! 17'2-185; Old. ·45 at 4·5, 23. To obtain siJch relief, Plaintiffs must first 
establish thai they are likely lo succeed on the merits of the due process claim. 

(1) General Legal Slandards 

The due ptocess clause states ~at no person shalt · be deprived of life. liberty, or property, without due 
process of law." U.S. Const. amend. V. It is well-settled that due process rights are enjoyed by all 
persons within the territorial boundaries of the Un1ted States. regardless of ~enshlp. Seer e.g., 
Mathews v. 0,/az. 426 U.S. 67, 77 (1976) ("mhere ore literall'y miiiiOO§ of arlens wilhin lhe jurisdicti9n of 
l)le United states , .• [and} the fifth Amendment •.. protects every one of lhese persons.") (inlemal 
quotation malts om~ted); Yick Wo v. Hopkins, 118 U.S. 356, 368-69 (1886). 

In geneml. Decause the due p<ocess clause "does not confer any affinnative right to governmental a1d." 
It does not imp()se a duty on lhe Government to provide sucjl a1d. See Patel v. Kent.Sch. Disl .• 648 
F.:ld 965, 971 (9th Cir. 2011). There.are two exceptlons to Utls rule. First, a custodial relationship 
between a plaintiff an(f ihe Government creates a ·special relationShip" such that the Government· 
assumes responsibility for the plaintiffs safety and w.ell-b~lng, Henry J\. v. Willden, 678 F .3d 991, 998 
(9th Cir. 2012). This responsibtlity exten~s lo.ptovlding adequate medical care. See, e.g .• DeShaney v. 
Winnebago Cty. Dep~ of Soc. Servs .. 489 U.S. 199. 200 (1989) (when the Government asserts custody 
ol a person, ·and at the same time falls lo provide for his basic human needs- e.g., food, clothing, 
sheHer: medical care. and reasonable safety- it transgresses the substantive timits on slate actloo set 
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by . .. the Due Process clause: ). Second, under lhe "slate-created da'nger" doctrine,.a person's right1o 
due process is vlo!a\ed When "the sl.aJe affirmatiVely places the plaintiff in danger by acting wtlh 
'C!etiberate indifference' to a 'known or obvious danger{J'" Patel. 648 F,3d al'971-72 (quoting LW. v. 
G!Ubbs, 92 F.3d 894.900 (91h Clr. 1996)). 

(2) Evjilence Relied.Upon bY the Parties 

Pla1ntlffs submitted extensive evidence in suppOft of 1heir dajm of the substantial trauma to them and 
their chikf(en that,occurre.d 'as a result o1 their s~paratiOn white in custody·, tach Plaintiff, submitted a 
declaration describing the fear and anxiety she ..suffered d,ue the separation. See generally J.P~ Deol .. 
DkL 1-3; J.O. Dec!., Dkl1-8; RM. Dect., Dkl. 1-10. Plaintiffs also submitted a declaratiOn tram 
AJejandra Acuna. a licensed social· Worker. Vlho conducted an evaluation of Ms. P. and determined that 
she ha.d symptoms consistent wi.th PTSD. depression and ·anxiety as a result of her separation from her 
daugh\er, See Acufta Dect., D~t 5211117~. A«ufta opines that, if not prope~y and timely treated, lt1is 
mental traUma will get worse. ld, 1111. Or. Jose H!dalgo1 a psychiatrist, presented similar statements ln 
his declaration about the mental conditions of Ms. 0 and Ms.. M based on his examinatiOn of each of 
them. Seetlidal~o Decl., Dkl41l '1!11 14-17. · 

A~ stated ear1ier, Pla.intiffs also submitted dedaratioos from several mental health experts. They 
.support the conclusion that separating P.Brents from children causes severe mental trauma that Is 
aggravated if fi is not timely treated. See, e.g., Pell)' Oecl .. Okt so ~ 22 ('rnrauma.aware. trauma­
sensitive and triluma specific intervention$ are necessary to mitigate the adverse effects on the chndren 
experiencing the seve.re stressors of lhe separation from their parents. The.longer SUCh lnterventrons 
are delayed, the greater negative cumuh\tive effeel the acute neur0j>hysiol()9ical, neutoendocrioe, and. 
neuropsyeho!og1cal response will have on the~ children and theirparents: ): Gee Dee! .. Dkt. 48 ~ 6 
('Forcible family separaflon can also have devastating psychological and neurobiological 
consequences for parents."}. 

Plaintiffs also .submitted evidence to s·upport their position that the mental health services cu,rrently . 
proVided by Defendants are insufficient to address and reduce the risks of trauma presented by fam1ty 
se~ratlon. Their dec.faratlons state th3t after they were separated from their chlldren. no lnformatio" 
was pro""ided to them about the location of their Chfldren or if and when they \YOUid be reuniled with 
them, See, e.g. J.P. Decl., OkL 1-3 'll1J3, 13. None declares lhat she was provided With any "significant 
mental health setvices: and only one dec:lare's receiving an assessment of any type. See Supplemenlal 
Dedara.tiOn of RM, ('Suppl. R. M. Dec:l."), Dkt. 16~ at 7. Alfonso Mercado, a psychologist who coosulls 
with ORR and conducts psychological evaluations of minors who have been separated from their 
families. declares that "ORR provides general case management personnel and me.ntal health follow up 
services at the facilities where miners reside, but does not provide specialized trauma-informed mental 
health care services. for minors at these centers: Mercado D!!cl .• Dkl. 541!4. He alsc.declares that 
family detention centers operated by ORR do not routinely provide mental health, services, /d. 

Defendants do not dispute that detajneeS are entitled to "'adequate mental health screening and care,"' 
but argue that.sutficlent seNices are provided at the' detention fac11tties. See Dkt. 109 at 22-29; see a/so 
Okl. 244 at 4. To support this argument, Defendants rely onihe declarations of De La Cruz and James. 
who state that both parents an9: children receive initial mental heetth ~s.sessments upon arriving at 
detention facilities and receive foiJOW·up care~ aoeed lor it is shown. See De La Cn2 Ded .. Okl 110-1 
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1111 S.7;.James Ded., pkt. 109·21111 4-7; see alsc Dkl 244 at 4 (as Of October 31, 2019, "!here are no 
material updates to the De La Cruz Declar,ation already on file."). James submitted a sample copy of 
!he PStQ form provided to each detainee upon arrival al FCC SeaTac. See Ex. 1 to James Decl., Dlct.. 
109-2 at 6-7. The PSIQ sets forth 14 questions. in bolh English and Spanish. about whether lhe 
detafnee has ever received menta.! heallh treatment. had suicidal tendencies or has h;ld a history of 
substance abuse. ld. Defendants also· submitted a copy of an "Inmate Heatth Message Slip," which is a 
document made available by the Orange Counly' HeaH.h care Agency to detainees at facllitles 11 
operates, !ridudlng the James A Musick F acllity. See Dkl 141-1. The clooUment has check-boxes, 
Whicti c:ooespond to questions about health iSsues1 Including •suicidal: "Depressed; and ~Anxious.." /d. 
There is also a space Where a detainee can write comments about his 01 her medical requesl ld. 

(3) Analysis 

The parties do not dispute lhat the 'Government Is obtig~ted to proVide adequate medical care to 
detainees who are under its controL See Kelly, 878 F.3d at 722. {"There Is no question that detainees 
are entJUed to adequate medical care.") (Internal quotat~n mart<s and cJtations omltted); Henry A. 678 
f .;Jd at 1000. Instead, they dispute whether Defendants have met this obligation wilh respect to parents 
and children subject to ttie family separation policy, and whether that obligation continues upon the 
release of parents and children from detention, pending the resolution of their asylum claims. 

These issues are discuSsed separately as to (he Custody Subclass and tile Released Subclass. 

(a) Custody Subclass 

To state a-due process d alm based on allegations that insuffiCient medical care has been or Is being. 
prOVIded to detainees, Plaintiffs must show; · 

(I) the defendant made an intentional decision whh respect to the conditions under \Vhich 
lhe plaintiff was oonfined; (II) U>ose oonditions put the plaintiff at substantial risk of 
suffering serious hann: {iii) the defe~ant did not. take reasonable available measures to 
abate that risk, even though a re-asonable official in the circumstances wootd have 
apprecia.ted the high degree of risk lnvotved - making ·the consequences or the 
defeodanr s conduct obvious; and (lv) by not taking such measures, the defend.ant 
cause(! the plaintiff's InJuries. 

Gordon, 888 F.Jd at 112~·25. 

Gordon held lhat the standard for establishing a violatfon of the Due Process clause is differenuhan the 
one th<i! applies to a similar claim based on !he Eighth AmendmenL The fanner •must be evaluated 
under an objective deliberate Indifference standard: see id. at 1124-25 (emphasis apded). while only 
lhe latter requires eVidence lhat the defendant intended to deny adequate medical care to detainees. 
See id, at 1125 n.4: Castro v. Cry, of tos Angeles, 833 P.3d 1060, 1071 (91h Cit. 2016) (comparing 
Elghth Amendment and Due Process clause requirements, and determining that •a pretrial detalne<> 
who asserts a due prooess claim for failUre to protect (must} prove more than negligence but less than 
subjective intent - something akin to reckless disregard.') . Because Plaintiffs' claims arise under the 
Due Process clause. the objecbve standard applies. See Gordon, 888 F.3d at 1124-25. 
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With respect to the Custody Subcl.ass. Pla!n1jffs have shown a substantial likelihood of success on the 
merits of their due prOcess claim. They have done so based on the evidence as to Defendants• failure 
to, provide sufficient mental health and trauma-related screening and care to add res~ the hatm caused 
by family separation. Thus. they submitted substantial evidence through the declarations by Plalnttffs 
and qualified 1ra.uma and mental health experts, supporting the conclusion that fam8yseparation put 
Piaintiffs at substantial risk of serious mental health injuries. 

Defendants response relies on· the testimony of James and Oe La Cruz. Each states that Defendants 
provided mental health treatment to Plaintiffs wtUte they were.detained. That treatment included an 
fnitia.t assessment In the form of the PSIO and its 14 yes-or-no questions about the detainee·~ mental 
health histo>y. See De La Cruz Oecl .. Dkl. 111l-11l1f 6-7: James Oecl .. OkL 109-21l1f 4-7; Ex. 1 to 
James Oed .• Okt. 109·2 at &7. However. there is competing evidence that the use of the PSIQ led to 
limited, it any, meaningful mental·heatth tre.atment. There fs atso evfdence that this ~s Insufficient care 
gtven the serious problems presented to parents· and chi1dcen who were separated without any certainty 
as to future reunlf1C8Uoo. See, e.g .. Hidalgo Oecl .. Dkl. 491111 17·23 (describing the need for 
indMdualiz.ed saeeriings and fo41ow·up-treatment, in safe and stable environments outside detention 
centers, with family members pre-t); id. 1! 24 ("Facilities with ·a lew enforcement orientation do not 
have the traioJng or expertjse to manage the complex needs of trauma su.rvtvo~."): Zayas Ded .. Dkt. 
51 ~ 1,9 ("Contemporary cltnlcal practice and resear~h on childhood and adult trauma point out that in 
condltions·or severe adVersity the best response requires immediate. thorough, culturally based 
screening and assessment. Upon 8 diagnosis of 8 menial health effect (e.g. post-traumatic stress: 
alll<iety di.,order. malor or reactive depression: reactive attacllment cllso«<er of chRdren; sulcidal 
ideation). and equally immediate engaoement In empirically scientifically informed treatment 
lnteNenlk>l> is ll'>dicated.") (emphaslsln otldfnaJ). 

Defendants claim that Plaintiffs received adequate care because initial screenings were provided tp 
them, and the results ofthose screenings did not show ongoing mental health fssues warranting follow~ 
up. See De La Cru~ Oeel .. Dkt. 111l-1 1111 .9·10. However, tliis evidence is not sulf!dent for PW»>ses of 
the I.SSUes presented by the lnjunclion Motion. given the s.obstanfiat evid.ence tha.t Plaintiffs and their 
children suffered from significal\t mental distress inctuding,.bul not llmlted to, PTSO. See Acuna Ded. , 
Dkl 521!117-3: Hidalgo Decl, Dkt 491111 14-17; Mercado Oecl., Dkt 5411117-12, Viewed as ·a whole, 
the evfdence supports a determlnation th~.t PJaintitfs have sho'#n a substantralllkellhood of success on 
the merits-or the clue process ~aim. 

This Includes a likelihood of success as to whelller Defendants were deliberately indifferent to the 
mental heallh risks presented by the family separation policy and did not take reasonable steps to avoid 
or address lhem. See Gordon, 886 F.3d at 1124·25: Gibson v. Cty. of Washoe.290 F.3d 1175. 1167 
(9th Cir. 2002). overroled on other grounds by Castroc 633 F.3d 'at 1060 ('In Ofde'rto comply with their 
duty not to engage In acts evidencing dellberate indifference to inmates' medical and psychfatn'c needs, 
jails must provide medical staff Who are compelent·to deal with P<iwners' prOblems.") (internal 
quota.lion marks and cll;ltions·omilted). This case Is differen~ for example, from !hose InvolVing choices 
betw'een alternative courses of treatment 01 differences of medical opinion regarding a diagnosis. See, 
e.g .. Jackson v. Mcintosh, 90 F.3d 330, 332 (9th Cir. 1996) (due process claim established where care 
Pfl)Vfded to delainees was "medlcaRy acceptable under the circumstances); ~nchez v, Viid, 891 F .2d 
240. 242 (9\11 c~. 1989) .. 11 is also different from those In which a custodian attempted to provide 80 
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anemative course of trestmen\; but was unable to do so due to a detainee's own actions .. See 
Shenandoah Valley Juvenile Ctr. Comm';l. No. 5:17·CV·97, 2018 Wl65\4790, al '10 .(W.O. Va_ Dec. 
13, 2018). 

Defendants have not presented evidence Jllat they responded to the significant lndk:ia of ll'l'luma 
des<:rlbed by Plaintiffs and !Mir expet1S. Thus. there Is .no evidence thai Defendants increased or 
improved the quality and scope of mental health .screenin·g or treatment available at.t:acOities it) whtch 
famiJies·subjecl to the s·eparaljon-policy weie housed. • Just as the deliberate indifference of priSQI'l 
officials' to the medical needs of p<isoners may support Eighth Amendment «ability, such Indifference 
may .afso 'rise to the conscience-shocking lever required for a substantive ~ue process violation.# 
Lemire v. Gal. Dept of CorrecUons & Rehabilitation, 726 F.3d 1062. 1075 (9th Cir. 2013) (quoting.Cty. 
of Sacramento v. Lewis, 523 U.S. 833, 849·50 (1998)). 

Accordir:'gly, prelimln~ry lnjun~ive relief is appropria~e to ensure that Defendants meet their obligation 
to provide adeq~:~ate medical care to detainees-within the Government's controt. See Kelly, 878 F.3d at 
722. For these reasons. Plalnuffs have established a tikefihood of success .on the merns with respect to 
the Custody Subclass. 

(b) Rele>,~sed Subclass 

(I) Special Relationship Ooclrine 

Plaintiffs argue that O.efendants' oblfgation to provide adequate medical care to its detainees does not 
end at the moment they are released. To support this position, Plaintiffs cite Wakecfleld v. Thompson, 
177 F.3d 1160 (9th'Cir. 1999). The question presented there was W\lether a prisonerwhq was .using 
prescription medication w!liJe confined was entitled to being provided with some ·amount of the same 
meak:alion upon nis release. lcJ. at 1161. Wakefield concluded that the answer was yes. ld. al1164. tt 
appOed DeShaney, and detetmined that the Government is obligated to provlde adequate medical care 
to detainees upon release because they have limited freedom to ·act on [theRJ oWl) behalf." 489 U.S. at 
200. As Wakefield explained: 

[l)t Is clear that w11ne a prisoner is actually Incarcerated the slate restricts completely his 
abilky to secure medical care 'oo his Qwn behalf.' For that reason. the Court has hetd, 
the state must provide prlsoners With the tne<Sica1 care they need during the period of 
their Incarceration. See Estelfe.,._ 429 U.S. at 103~05. ft Is a matter of common $ense, 
however, thai a prisonf!f"s ability to secure medication •on his own behatf is not 
necessarilY restO(e:d the instant he walks· through the prison gates and into the cMlian 
world. 1\lthoug~ many !'1'tlents-must take their medk:ation one or more times a <fay, « 
may lake a number or days, or possibly even weeks, for a recently released prisoner to 
i'ind a doclor, schedule an examination, obtain a diagnosis, and have a prescriptron 
filled. Acoordjngly, the period of lime during which prisoners are Uhable to'secure 
medication 'on their own behatr may extend beyond the period or actual Incarceration. 
Under the reasoning. of Estelle and CieShaney, 1M stale's responsibility to Qrovlde a 
temporary supply or medicatit>n to prisoners in such cases extends beyond that period 
as well. 
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WaKefield, 177 F.3d at 1164; see also Hafey v. Cty. of Del Norte., Gal .. 2(109 WL 3568897, at '8 (N.D. 
Cat. Qcl 30, 2009) (under Estelle, Oeshsney, and Wakefield. prison officials ' had a clear obligation to 
provide medical care'" for an inmate that ~W{IS s prisoner when his medical needs arose" and that 
•eleasing plaintiff to fend for himselfis not the same thing as providing care: ) (emphasis in origillal). 

WakeRe!d establiShes ttiat a detainee's rigl>t to sufflcient medical care does not end upon release: It 
does not. however, ·set a specffic period of time after release when this obtigation ends. or a concrete 
test for making su~h a detenninatiqn. See 177 F.3d at 1164 (descrlbtng a "transitional perlod' as "tlie 
perlod of time reasonably necessary' to obtain the required medical treatment). Nor does Wakefield 
provide express guidelines on the scope of the Government's obligation to provide continued. ·in·pe:rson 
mental health treatment and trauma counseling serviCes after a detainee Is released. 

District courts have reached different ootcomes When appjylng Wakefield. Compare Holey. 2009 WL 
3568897, at '7-fl; Lugo v. S<>nkowsk/, 114 F. Supp. 2d 111, 115 (N,D.N.Y. 2000) (Under Wakefield, 
outgoing detainees Who are "'receiving continuing 'treatment at the time or {their] release" ·are enf!Ued to 
ongoing medical services '{or the period of time reasonably necessary for (ihem] to obtain treatment"): 
Fox v. Pelers .. 2016Wl4265736, at '1 , '3 (D. Or. Aug, 11, 2016) (undei Wakefield, a prisoner left 
disabled and at · grave risk of imminent hermM through lhe negligence of pr~son officials was entitled to 
two weeks of in~person fo!Jow.up visits upon his release. to ensure that he would be able to transition to 
se!f-<lare): Chams v. Cty. of Orange. N.Y .. 2017WL 4402576. at ·g (S.D.N.Y. Sept. 29. 2017). vacated 
and remanded. 925 F.3d 73 (~d Cir. 2ll19) (inmates whO l>ad developed mentall\eallll oondiflons for 
the first-time. and began receiving treatment for them While incarcerated, ·may have been owed a 
limited duty of protection beyondll\efr pei!Qds ofincarceration (a year and eight months. respectively) 
wl\ich was not satisfied by the state"), with Cook v. (i)afifomia. No. 16-ev..Q0674-UO, 2016 WL 4161114, 
at '5 (E.D. Cal. Aug. 5. 2()16) (Wakefield did not apply Where the plalntiffllad not been using pre\lcribed 
medication): Koch v. Wade, No. 15·CV·3895, 2016 WL 1381793. at '2 n.2 (N.D. Cal. Apr. 5, 2016) 
\ (A]Ilhough the Supreme Court has found that the Eighth Amendment requires the state·to provide 
ade~quat'e medical care to Incarcerated prisone.rs . .. that obligation has not been extended to convfcts 
Who are not in custody and therefore free to find treatment on their own: with the' limited exception of 
Wakeneld~ which· is Umited to a ptlsoner '"who is receiving and continues to require medjcation:); 
Moran. 2017 Wl1376406, at '1 (limiting Wakefield to scenarios 'Where the plaintiff's ability to seek 
medica_! care wa_s oortaj!ed by prevlous restrictions on his liberty•). 

If Wakefield has estebllshed any general rule. it is thel 'Whether or not a release from ph)'sical custody 
relieves a state of the duty (to provide adequate medical cere)lt had assumed may depend on the 
circumstances surrounding the release: Johnson v. Florida. :348 F.3d 13:34, t:l46 (11th Cir. 2003) 
(eiting Wakefield. 177 F.3d at 1160): Davis v. Brady. 143 F.~ 1021 (.6\h Cir. 19:98); Marsh v. BaVer 
Cl)l .. Ala .. 268 F.3d 1014. 1039 on.19-20 (11th Cir. 2001) (en bane). For example, Jacobs v. Ramirez, 
400 F.3d 105. 106 (2d Cir. 2005). held that a parolee. ·altho\Jgh not in tile state's physieal custody, Is 
nonetheless in Its legal custody, and his or her freedom of movement. while not as restrided as that of 
an incarcerated Prisoner, is nonetheless somewhat curtailed." Jacobs held that if only minimal 
restrictions are imposed on a parolee, the corresponding ob§igations or the state foflowln_g release are 
similarly limited. /d. at 107. However, If a prlsoner Is released and placed on parole requiring him to 
reside at a particular location. the state assumes the limited duty of ensuring that the location is 
habitable. /d. 
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Under Wal<efiek;l and Jacobs. whether Defendants have a duty to provk:fe mental health tre·atment to 
members of the R.eleased Subdass comp818ble to What should have been provlded wjllle th!')' Were In 
rustoc;fy depends on both the extent of the necessary treatment and the conditions of their release. The 
e~idence that Plaintiffs nave submitted about the limited relief they received white in custody indudes 
the ongoing effect of the prior family separations. See, e.g .. Zayas Oeel .. Ol<t. 511125. Tllese effects 
are vert serious, leavlng Ptafntiffs at •grave risk oflmmlnent harm: Fox, 2Q16 WL 4265736, at '2. Their 
needs are at least a.s stgnificant as the need for transitional prescriptfon medications, partleularty where 
the condition that reqylres trea.!mentls the result of actions by tfie Government. See {d, al'1, '3. 

Il ls also undiSI)uted thal·when members of the Released Subclass leave custody. they are required to· 
comply with certWn terms and ·conditions, Including their appe.arance at future Immigration. and court 
proceedings. See Dkts. 163, 166. Although not independendy sufficient to support a determinatlon that 
th.ey are in cof)slructive custody. that there are restrictions is relevant to the assessment of whether 
tral\sftional m.e!Jtal heaHh care should be provided. See Jacobs, 400 f ,jd at 107, 

(H) State-created Dancer Doctrine 

Plaintiffs also rely on th~ ·state-e<eated <Ianger doctrlne" to support tlleir d;lim lor relief as to the 
Released SubClass. Under that doe)rlne, government agents can be liable bytaklng alfirmat.lve steps 
that place a person in a position of danger or'by exposing such •an 'Individual to a dange_r Which he or 
she would not have otherwise laced," Kennedy v. City of Ridgefield, 439 F. 3d 10SS, 1066, 1074 (9th 
Cir. 2006). Sucllaffirmalive conduct must also be taken with "deOberate indifference" to a "known or 
obVious d811ger." Patel. 648 F.3d at974 (internal quotation marl<s and citations omined). 

The state-created danger doctrine Ms been applied wl)en officers fait to protect an individual from harm 
by third parties. See Henry A. 678'F.3d at 1002: Kennedy, 439 F.3d at 1061. However. this is not a 
required element Instead, "tile po.lnt of~ state-c-ealed danger doctrine IS. that the affirmative actions 
of a state official c;teated or exposed an (ndividuaJ to dang'er which he or she would not have otherwise 
facad: Henry A., 678 F.3d at 1002..03 (internal quotation mal1<s omitted) {emphasis in original): s~e 
also Hernandez v, Cllyol San Jose, 897 F.3d 1125, 1133 (9th Cir. 2018), 

The stattKreated danger doctrine has been appfied to offi.qers who .. affin:natlve!y ejected [~ plaintiff) 
ftom a b,ar" late at night, In very .. cold weather conditions, and did not allow him t.o r~nter the bar, 
uttimately resu~ing in the plaintiff's death from hypothermia. Munger v. City of Glasgow Police Dep1, 
227 F.3d 1082, 1085, 1087 (9th Cir. 2000): see also Peniffs v. City of Hantmgton Park, 115 F.3d 707, 
710 (at>plying state-created danger where olfi<:ers responding to a 911 call dragged an lndlvid.uat in 
need of medical care to a.n empty no~, locked the door, and left him there alone); P8uluk v. savage, 
8.3a F,3d 1117, 1124-25 {9th Cir. 2016) (state-<realed danger doctrine could be applied against a pu~llc 
employer that failed to address a -toxic mold problem in its facn!ties, resutting in the illness pi its 
employees) , 

Plaintiffs·have. submitted sufficient evldeni:e to show a likelihood of success on the merits of their state­
created danger claim. Defendants took affirmative steps to implement lhe zero-folerance policy in which 
immigranl parents were. separated from their cMdren. The present evidence also·supports the position 
that this conduct caused severe mental trauma to parents and their children. Plaintiffs also presented 
evidence that Defendants were aware of the risks associaled with the famity separation when tlley 
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implemented it Indeed, Attorney General Sessions stated that the purpose or the policy was to deter 
fa<eign nalionals from enterlng the United States illegally. This Is suflfcient to show a likelihood of 
suooess in establishing that Defendants (!}"affirmatively place(d] {Plaintiffs] in danger'" they \IIOUid not 
otherwise have faced. but for the fami ly separation policy and the lim~ed mental healin screening and 
treatment, and (il) •act{ed] with deliberate Indifference to [aJ kno•.vn a< obvious danger' by Tmplementlng 
the poUcy with awareness of the potentlal harm lt would cause and Intending to use that a.s a basis to 
deter future-attempts by those simlla~y situated to enter the United states. Hernandez, 891 F.3d at 
1137; Kennedy, 439 F.3d a{ 1062. 

(Iii) Whether 111e Reauested lniuhctlve Relief is 
Avallilb!e 

For th'e foregoing reasons, the appUcation of the sPecial relationship and state-created danger·docltines 
reflect that Plaintiffs have shown a substantial likelihood of success on their due process clafm with 
respe<;t to the Released Subclass. 

At the hearing, the Government argued that assuming arguendo that Plaintiffs have viable claims. an 
available remedy would be an award of damages. Counsel noted that lhe Federal Tort Claims Act 
<-FTGA"') can be the basis for a ·clvil action again.st the United .States for.aJieged intentional torts by 
federal law enforcement offiCers. 26 U.S. C. § 2680(h). Similarly, under certain cm:umstances a Bivens 
action can provide the basis for an award of money damages Ia those Injured by federel officers who 
violated certain constitut[onal rights oi a plaintiff. See Bivens v. Six UnknoiVn Fed. NarcOtics Agents. 
403 U.S . 386, 396'-97 {1971)": Carlson v. Green, 446 U.S. 14, 19 (1980) {extending Bivens to provide 
damages remedY for failure to pro viCe adequate medical treatment to a federal prisoner in 'violation of 
111e Ejghth Amendment) " 

Plaintiffs seek the appfication of two well-settled legal theories. but In a different contexl rn light of the 
severity of the alleged harm, Which Is discussed in further detail w'tth respect to Plaintiffs showing of 
irreparable Injury, that these legal theodes have been adopted In proceedings seeking money damages 
does not per se preclude thefr'application In detennining Whether an Injunction Is warranted. AltbO<tgh 
these priri_ciples have not been a regular basis rOr granting Injunctive rather th811 monetary relief, other 
oourts have done so, Compere Foxf 2016 Wl4265736. at ··3 ("~ defendant;S cannot oonfiml at this 
point that anyone will continue to check in on Fox. I mus.t.enter this Injunction requi(lflQ them to dp sO."): 
with Wakefield. 177 F.3d at 1164-l>Sand Hernandez. 897 F.3d at1129-30 {applying these doctrines. ln 
the context of claims for money damages blo~ght under42 U.S.C: § 1983 against a state actor.) As 
noted, Where the status qu.o i!>"exact!y what'will lnftict the irreparable Injury; the possibility of 
aHernativerelief through·a claim for damages not a sufficient basis to deny injunctive reltef. Hernandez, 

• A Bivens action 1s "'the federal anak)g 10 .suits brought against state officia1s· under Section 1983. See Harman 
v. Moora, 547 U.S. 2.50. 254 n:Z (2000). 
" Pending in !be Dislritt of MassachuseUs is a-pu!a6ve cia" action wllose plainliffs seek the cer1ili<at\on of a 
cia» ol noncitiZen minor Ohif.dren Who were separated from their parents as a re-5u1t 'Of the family separation 
pOlicy. See K.O. v. So.Wn•, No. 1 8-cv-40 149 (0, Mass.). The fntamended complaint th<!re seeks money 
dam·ages and the estai:Wshment a fund to be used to pay fot- the med~ treatmen1 of the class members wbo 
allegedly llave experienced mental heal.th and emotional hal[ll due &o the family separation poljcy. ld. , Okt.- 45 at 
58. . 
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872 F.3d at 999. Moreovetf affirmative injunctive relief is only disfaVored Where a viable a:ltem.ative 
remedy is available. See Marlyn Nutreceutlcsls, 571 F.3d at 878-79. 

AJII\ough money damages may 1>e awarded against federal officials under the FTCA and Bivens, eaCI> 
claim is limited In Its application. See Ziglar v. Abb<lsl. 137 S. Ct. 1843, 1857 (2017) ('(1]he Court has 
made clear that expandlng tile Bivens remedy is now a disfavored judicial acttvlty .. • (and) it has 
consistenUy refused to extend Bivens to any new context or new category of defendants. •) (internal 
citations and quotation mari<s omitted): see also 28 U.S.C. § 2680 (listing exceptions to the FTCA. 
including .claims based on ihe perlQfTOance of 3 "discretfonaiy function"'). Therefore, .the Government 
has not shown a viable-alternative remedy or a preclusive bar to the requested injunctive relief. 
particularty in light of the evid;ence that Injuries to members of the proposed class will become Worse 
unless treated promptly. 

Fot the foregoing reasons. Plalntlffs have demonstrated a fikellhood of suceess on the merits as to the 
Custody·Subclass. A likelihood of success as to the Released Subclass has also been shown as to the 
legal theories upon Which lhe due process violation is alleged: provided, however. that any relief 
provided to·the Released Subclass will necessarily be SUbject to certain limitations in light of the issues 
discussed above, These include. but are not limited to: ~I) 11\0 lengt~ or the "tnonsitionat period" after 
release during "'!!Jich Oefendan.ts are ollligated to provide medical care. see Wakefield. 177 F.3d at 
1164: (II) the location and ld.entitles of the Released Subclass: (lfi) 11\0 willingness ol the Released 
Subclass to participate in Government-sponsored mental health care: and. (iv) the appropriate nature. 
scope. and impleMentatfon·ot the relief. · 

d) lrreparabl& Injury 

Plaintiffs must next· show that they are "tikely to suffer irrepareble harm in the absence of preliminary 
reHet: Farris, 677 F .3<1at864 {quo6ng Winter. 555 U.S. at 20). ' It is well established that the 
deprivati()t) of constitutional rights ·unquestionably coostihJtes trre·parabl:e injUry.'" Melendres v. Arpaio. 
695 F.3<1990, 1002 (9th Clr. 2012)'(quoting Elrod v. Bums, 427 U.S. 347, 373 (1976)). Because 
Ptalntiffs have established a l!ketihood of success on the -merits of their constitutional ctaims, this 
separate element of the test for whether to issue a preliminary injunction ts ~!so satfsffed. See 
Hernandez. 872 F.3d ai 994-9$, 

The rnjllries here lncl·ude severe mentat trauma, caused by separation or parents from minor children~ 
Such harm has been deemed of a nature tMt.wamu\ts injuncti've relief. See Ariareiu v. Ashcron, 253 
F. 3d 477,464 .{9\h Cir. 2001) (considering Wllell\er denial of a stay ol deportation proceedings would 
cause irreparable harm. and concluding that 'important factors include separation from family 
members" and "medical needs"): Hernandez. 872 F.3<1 at995, The inherent vulnerabillty of the 
members of the proposed dass and their minor children also supports a showing of irreparpble harm. 
See Az. Dre•m Act Coalition v, Brewer. 757 F .3d 1053, 1068 (91)> Cir. 2014)("The Irreparable nature of 
Plaintiffs' Injury Is heightened by Plaintiffs' young age and ffagile soefoeconomie posalon."). 

Plaln~ffs ha~e submitted substantial ev;dence to supPort ille position that the trauma !bey experienced 
as a resu~ of the family separation policy wiJJ cause irreparable injury unless they are provided with 
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immediate care. See, e.g., Gee Ded,, Dkt. 48117 ("ChHdren and parents seeking asylum are likely to 
be especiaJ)y VUlnerable to the i mmediate and long·temn ris~s associated witll lorclble o;epa,ration.:) 
(Internal dtaflons omitted): Hrdalgo Dec! .. Dkt 491113 ("The elfects·of ln\uma [on) children are 
Significant. long-lasting. and dilficuJt to mitigate."): Zayas Ded., Dkt. 51 1!25 {"(E)very traumatic· moment 
a child endures creates potentially l~elong damage. The o;eparation of famines . •• is a recipe for ruining 
the Muces of chfldren and their parentS. affecting the families forever.• ]. 

Defendants argue thai Plaintiffs' reunification with their children mitigates any harm caused by lbe 
famiiy s~paration policy. H01«ever, contrary evidence was submitted that reunification after Separation 
is not alone a sufficieRt cure: 

Reunification 'With caregivers is the first necessary step in mitigating the trauma these 
children experienced. However. reunification With caregivers· is nOt enough to mitigate 
the effects of the foiced se~ratlon. It iS essenUal· to intervene and treat the trauma as 
early as possible so tha·t the Child can function adaptively and feel less oonsumed by the 
b'aumatJc event Effectiye psychosocial Interventions can mitig;Ite the long:term effects 
of trauma expowres. Early intervention is effective in reduCing the negative effects of 
trauma on chtfdren·s develOpment. Without such trauma treatment programs, the effect 
of the forcible separation on these children will be debilttatlng and will cause them lffe­
long harm. 

Wong Decl .. Dkt. 46·1)25. 

Defendants atso argue that irreparable harm has not been s~wn because the evrdence only supports 
the claim that in the fullJte. Plaintiffs oould experience adverse mental health conditions. See Dkt. 109 
at 30. This does not sulllciently address the evidence that has been presented by Plaintiffs as to the 
present mental hea~h harm to Plaintiffs and their children. Furthermore, as stated above, Plaintiffs' 
claims are based on the alleged violation of their .constitutional rigtits, the resulting current emotlooal 
injudes. and those Mure ones lor Which there is a substantialri~. See Gonion. 888 F.Jd at 11 24·25. 

Finally, ltle righUo familial association lias long been recognized as a liberty Interest protected by ltle 
Due Process Clause. See QuiRoln v. Wslcon, 434 U.S. 246, 255 (1978) ('(T)he relationship between 
parent and .child Is constltutionally protected."): Troxel v. Grsnvflf!'. 530 U.S. 57, 65 (2000) ("The liberty 
interest at issue In this case- the interest of parems rn tile care, custocfy,.an<f control of their chil<fren­
is perhaps the ol<fest of fundamental liberty interests , •• ."). 'For purposes of t)le Injunction Motion. the 
evidence supports the conclusion that ongoing menl·al health treatment is necessary after reunificatiQn 
to prevent, mitigate. and address the ongoing harm to the relationship between the parents In llle 
proposed class and their children. This includes treatment to address. the potential that children may 
blame their parents forthe separation. Abo;ent appropriate weening and treatment, there is a 
su~tantial nsk otharm to the parent-child relationship, Which js protected by the Due Process Clause. 

For the foregoing reasons. Plaintiffs have satisfied the Irreparable injury component with respect-to the 
Injunction Mollon." 

2t As noted, the K.O. matter involves a pUtative d a.ss of minor chitdren wtlo aie non-citizens seeking money 
damages .due to allegei:t lnsufflcient medical treatment This does not warrant a conoluslon that Plaintiffs here 
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e) Whether the Balance of the Equities Favors EnUy of the Injunction and 
Whether the lnjuf\ction iS fn the Public lnteresl 

Under lhe flnai!M'nrer factors. Plaintiffs must establish fh>1t the belanee or the equities tips In iheir favor, 
and fllat the requested relief is in the public interesL See IM'nter, 555 U.S. at 20. The Supreme Court 
has stated that \Vhere the Government ls the party opposing a preliminary injunction, these factors tend 
to merge. See Nken v, Holde(. 556 U.S.418, 435."' 

The •government suffers no harm from an injunction that merety ends unconstitutiOnal practices and/or 
eosures that COilstiMional standards are implemented: Kelly. 878 F.3<1 at 718 (citing Rodriguez v. 
Robl>ins, 715 F.3d 1127, 1145 (9th Cir. 2013)): Valle d& Sol Inc. v. WhiUnQ. 732 F.3<11006, 1029 (9th 
Cir. 2013).· Similar1y. il is ·always in the public Interest ·to prevent the vioJ(Ition of a party.s constitutional 
righls." Melendres, 695 F.3<1·at 1002 (quoting ·sammartano v. First Judicial Oist, Court, 303 F.3d 959, 
974 (9th Cir. 2002)); Prem~nger v. Principi, 422 F.3<1815, 826 (9th Cir. 2005) ("(W]hen a constltu.tion.al 
right has been violated. because all citizens have a stake In upholdfog the ConstiMion."). 

Defendants argue that the requested preliminary r:njundion would interfere with the manner in Which the 
Government supervises and manages detainees. Thus. it would be required lo establish new pcotocols 
for mental heallh and trauma treatment lor such lndM<Iuals. However. tnese argu.,ents h.ave not been 
supported with evidence sllowlnQ that lhe implemematlon of 1he proposed P<otedures is. infeasible or 
would impose undue hardship. Moreover. the Government has reponed lhat CCnQress appropriated $4 
minion to the Substance Abuse and Mental Health Services Administration of HHS to address the 
mental heallh needs of certafll fainilles ·subject to the separation policy. See Dkt. 168 at 7. 

Furthermore. that the Government will incur costs in pr:ovldlng preliminary relief is not a reas:on to deny 
it. There is no evidence tha.t the proposed relief woutd impose unreasonable financial burdens on the 
GovemmenL Moreover. the costs to the Government wifrbe the resultof,1ts actions and the (esulting, 
claJmed adverse effects on Plaintiffs. See Hemandez. 872 F.3d at99S.96 ('We !>ave no doubt that . . • 
any add.itionaladminlstrative costs to the government are far outweighed by the considerable harm to 
Ptaintiffs··constitutlonal r!ghts- in the absence of the Injunction: ): Harris v. Bd. of Supervisors. 366 F 3d 
754, 768 (9111 Cir. 2004) (quoting Lopez v. Heckler. 713 f .2d 1432, 1437 {9th Clr. 1983)) ("!F)acedwith 
0 ·a conflict between fin.andal concerns a!'ld preventable human suffering [there ought to be] little 
dif(~lly concluding that the .balance of hardships lips decided!Y'in plaintifls'leilo<."), 

Defendants next oontend that the entry or the preliminary injunction would nol serve the public Interest 
b~use it would interfere· with the Government's obligation to comply with eoun orders In Flores an<! 

cannot shOW irreparable harm. Even if plaintiffs there sucCeed 011 the merits.. tt\al' may not provide suffiole-nt, or 
iJlly, relkof to the pa1ents who are tile members of the olass In this action. See K.O .. No. 11kv-4014.9·r SH (0. 
Mass.}, Okt. 11 '189. Moreover. a motion .to dismiSs was fi~ In that action on March 8. 2019, and has not ye~ 
been deQded. See K.O .. No. 18-cv-40141HSH (0. Mass.). Dl<i. S1. Accordingly, v.11elher and io wllatextentthe 
c;taims there may p1oceed is not presenUy ctea1. 
» The merger does not mean that lfie publtc inter~r a!ways \l.<eigh.s againsi an inju~ion as to c;ertaln 
government practices. See Rodriguezc 715 F .3d 'at 1 i4$-46 (Nken .. does riot .contain any 0 hoJdingp suPPQrting 
•ttie ¥neraJ proposition th<U the pu~ic fnleres• always militates agaJnst enjoining govemmenl practices! ), 
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Ms. L, See Dkt 109 at 31. The ·proposed relief here does not conflict with the Government's obligation 
to comply with the injunction in Ms. L., which requires lhe reunification of families. Similarly, even ff lhe 
requested relief, as Defendants contend. "compound[s)lhe <;>ovemmenl's burden until necessary fo( ij 
to carry out fts action in acoorda~ce wilt) estsblished law," see Dkt. 109 at 31. it ensures lhet the 
Government Will meet Its constitutional obligations. See Rodl'iguez. 715 F.3d at 1146. 

Accordingly. the final two Winter factors welgh In favor of entering lhe injunction . 

• 

For ihe foregoing re3sons. the Injunction Motion is GRANTED IN PART, as f~llows: 

(I) As soon as reasonably posstbJe through the- exercise of reasonable efforts and tt\e reasonable 
allOcation of resour~s, and following the notif~o.n to members of ~e Custody Subclass thro~h the 
prOcess adopted pursoaot to subparagraph vfi infra, Defendants shall niake a~llable, to an members of 
the Custody Subclass Wllo elect to have them, ~dlcaOy appropriate lnilial mentsl health ~eenlngs 
thai are sufficient to identifY those who require Immediate mental health treat~hl to address the 
rurtent effects of their prior andfor ongoing sepa_ration rr.om their minor ch~dren: 

(II) The initial mental heallh screenings for those members of lhe custody Subclass who elect to have 
them. shall be performed by one or more persons who are individually or collectively qualified to do so. 
including with respect to the abilrty to perform !he screenings. make a corresponding, ccndltional 
mentsl health diagi)OSis or· the current effects of the pdor and/or ongolng separation from their minor 
children. detennlne whether any further diagnosis is necessarY a_nd recommend appropriate. immediate 
treatment. 

(iii) Based on !he diagnoses and recommendatioos that are made through the inaial mental heaHh 
screenings, Defendants shall provi~e appropriate medlt:al treatment to those members of the Custod_y 
SUbClass who require and elect to receive il sufficfentto address·their current mental health conditions 
caused by tbeir prior and/or ongoing separation from their minor-children. If appropriate under the 
applicable medlcal standards, whether treatment ot members of the Custody Subclass should inctude 
interaction with their mino-r children should be considered; 

(lv) As soqn as reasonably poSS<ble through the e~ercise of reasonable efforts and t~e reasonable 
allocation of resources. and following the notification lo members of the Released Subclass through the 
process adopted purs\Jant to subparagraph vii Intra, Defendants shall ma.ke available, to all members of 
the Released Subclass who elect to have them and wtio appear fO< them at location(s) ihat are 
reasooably convenient to them given their current locations and restrictions on !ravel under their 
respedlve terms and conditions of release. mediCally appropriate initial mental health screenings that 
are sufficient to identffY those who require immediate, transitional mental health treatment to address 
the current effects of their prior and/or ongoing separation from their minor children: 

(V) The initial mental health screeniogs for those members of th& Released Subcla<S Who elect to have 
them sha.U be performed by one or mor.-persons who are individually or collectively qualified to do so, 
including with respect to the ability to perform the screenings, make a corresponding. conditional 
mentaJ health diagnosis of the curreQt _effects of their prior andfor onQojng separation from their fniooJ 
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children. determine whether a·ny further dia_gnosis is necessary a.nd recommend appropriate, 
immediate, lransiti,onallreatment; 

lvil Based on the dtagnoses and recommendaftons thai are mao.e througn me Initial mental nealln 
screenings, Defendants sl\all provide appropriate. transitional treatment to those members or the 
Rele'ased Subclass Who require and elect to reeeive ~. sufficient to address their ourrent mental.heallh 
conditions caused by their prior and/or ongoing separation from their minor children. Such transitional 
treatment shall be made avaltable at locations that are reasonably accessible to the·mambers o( the 
Refeaseci Subclass given their current ,ocattons and restrictions on travel under their respective tennS 
and conditions of release. Such .transitional treatment shall be proVided until those members of the 
Released Subclass. through reasonable.good l&ilh efforts and with the assistance of Plaintiffs' counsel, 
are able to locate and enter the care of other adequate health se-rvice provideFs; and 

(1111) Counsel for \he parties shall Wort<<X>IIab'oratlvely and prompUy to establish a process to provide 
members of both the Custody and Released SubClasses with notice of the avaitable mental heafth 
screenings and treatment and ol their ability to elect whether to undergo such screenings and accept 
prescribed treatment The notice to the members of the Released Subdass shall include the loeation(s) 
8t which such screentn_gs will be.availab.le. 

Wilhin 21 days or the Issuance of \Ills Order.lhe parties shall meel and epnler and me a Joint Report as 
to the status or their collaboration on a process for providing 1he.aforementloned notices to members of 
the Custody and Released Subclasses as well as the ordered relief. The report shalllnclude lhe panies· 
collective and/or respective positions as 'to the status or the following: (a) the process for locating the 
members of the Custody and Released Subclasses; (b) the process for communicating 'with members 
of both subclasses as.to lhe availability or the screenings al)<l pr...,ribed treatment thati• avaaable; (c) 
the proCess for ho\y members of each subclass can communicate their respective decisions on .whether 
to. participate in the SCTeening and/or treatment processes: (d) the locations at whjch the screenings 
and lreatmenl will be made available to mjmlbers of the Released Subclass Who ele:ct to participate: (e) 
deadlines for' each step in the retief ordered, which may reflect both the mental heaJth needs of the 
mem,bers of the subclas.se:s and the limitattons on government resources due to the recent lapS;e in 
federal fun~ing: (f) other issues that sl\ould be addressed With respect to the abflhy of lhe p8I1les to 
comply with the terms of this Order: and (g) Wl\elher a. stattJs conference woufd be appropriate to 
discuss and potentially resolve any open fssues, and, if so, when it should be scheduled. 

VI. Defendants' Motion to Dismiss 

A·. Legal Standards 

Fed. R. CiV. P. B(a) provides tljat a "pleading that slates a d~im for relief must contain . . , a short and 
plain statement pi the daim snowing that the pleader Is entitled to relief ••• : The complaint must state 
facts sufficient to shoW tllat·a claim lor relief is plausible on Its lace. Bell At/. Corp. v. Tw.ombty, 550 
U.S . 544. 570 (2007). The complaint need not include detailed factual allegatloM. but must provide 
more than a ·rorrnulaie recitation ol the elements of a cause of action. • ld. at 555. "The plausibility 
standard is not akin to a 'probabiflty requlrenien~' but lt asks for more tha.n a sheer possibility that a 
defendant has acted unlaWfully. Whete a complaint pleads facts thilt are merety ·consistent with a 
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defendanfs liability, H stops short of tile line belween possibility and plausibility of entiUement to relieL" 
Ashcroft v. Iqbal, 559 U.S. 662. 678 (2009) (Internal citalions and quotation mark.s omitted). 

Pursuant to Fed. R. Clv. P. 12(b){6), a defendant may move to clismiss a oomp!aint for faUure to state a 
claim. Such a motion may be granted When the complaint lae~s a cognizable legal theofY or sufficient 
facts to ·suppOrt one. Mendlondo v. Cenlinela Hosp. Med. err .. 521 F.3d 1097, 1104 (9th Cir. 2008). In 
considering a motion to dismiss, the allegations-of the challenged complaint a.re deemed true and must 
be oonslrued ln the ligh1 most favorable to lhe non-moving party. See Cahill 11. Llbetfy Mul, Ins. Co .. 80 
F.3d 336,337-38 (9th Clr. 1996). However, a coort need not •accept as true allega~Of)s that oantradict 
matters property subject to judicial notice or by exhibit. Nor is the court required to accept as true 
allegatiOns that are· merely conclusory, unwarranted deductions of fact. or unreasonable inferences: In 
re Giiead Scis. Sec. Lit/g .. .536 F.3d 1049. 1055 (9tli clr. 2008) (citing Sprewe/1 v. Golden Stole 
Warri<n. 266 F.3d 979.988 (9th Cir. 2001 )). 

B. Application 

Defendants advan~ fi.ve bases li)>On which tlley contend the Complaint should be dismissed; {i) 
Plaintiffs' d aim for injunctive ceiiel is moot; (11) Plaintiffs' fail to allege violations of tlleir constitutional 
rights upon Which relief can be granted; (iii) sovereign Immunity bars Plaintiffs' claims: (lv) this actlon Is 
duplicative of Ms. L.. and lmp{operly splits the claims for rel.ef sought in that proceeding: and (V) venue 
is not proi>er In this District See J;enera/ty DKt. 132. 

1. Grounds 1-4 

The frrst four of the Matters raised ih the Motion 10 Dismiss have been addressed ab:ove In tol'l·neelion 
with the lf1iunctlon Motion. Plaintiffs' daims are not moot, because tt>elr injuries are not resol ved by the 
release and reunification of most d ass members. See supra§§ III(C), IV(8)(2)(b)(4). Plaintiffs have 
ade_quately stated a claim that the family separation poficy1 In combination with the Insufficient' mental 
healthcare provided during detention, viola!ed their due process rights. See wpm§ V(8)(2)(c). The 
claims are not barred by sovereign immunity. See supra § V(B)(2)(a). Th~ Ms. L action does, not 
warrant djsmlssat or transfer of this action. See supra§ Ill. 

2. Venue 

a. Legal Standards 

Under Fed. R Clv. P. 12(b)(3), a party may move to dismiss or transfer an.aclion for improper venue. 
When faced with a challenge under Rule 12(b)(3). tile pla!lltiff bears the b\lrden of est.ablishing 11\e 
propriety of his or her chosen venue. See Piedmont Label Co. v. sun Garden Packing co .. 598 F.2d 
49), 49~ (Sih Cir. 1979): Saravia v. Sessions, 280 F. Supp, 3d 1168, 1188 (N.D. Cal, 2017). Un!ike 
certain other motions tiled under Rule 12. the pleading• need not be accepted as !rue for P!Jrposes of 
determining whether venue Is properly laid. See Murphy v. Schneider Nat'/, Inc .. 362 F.3d 1133, H37 
(91h Cir. 2004). HO>.Vever, "all reasonable inference<' must be drawn "In favor of lhe non-moving party 
and (8 court must) resolve all factual confflcts in favor olthe non-moving party: /d. at 1138. 

The defense of improper venue may be waived pursuant to Rule 12(h)(1 ). Such 8 waiver occurs where 
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a party has omitted the venue de{ense from its first responsive pleading or· motion bmught under- RUJe 
12. See Fed, R. Civ. P. 12(h)(1), Rule 12(h) has been interpreted broad)y: ila ' party wishes to raise any 
of these defenses Pnduding venue), that must be done at the time the firsrs{gnificaht defensive move is 
made . .. : Wnght and Miller. Fedefa.l PracUce &Pldoedure (3d ed.) § 1391 (emphasis added). 
Accordingly, courts have found thai fanure to raise venue obje<:Hons In opposition to a pre-answer 
motion for preliminary InjUnction eonstiMes waivef under Rule t2(h). See. e.g., Bau8sls-Perez v. 
Mukasey, No. 07-cv-4192-TEH, 2008 Wl314486, '6-7 (N,O·Cal. Feb, 4, 2008) (•A 'responsive 
pleading' for (t~e purpo'ses of Rule 12(h)J Is not solely a motion to dismrss 0( an answer: ): see a/so 
Hendricks v. Bank of Am .• N.A .. 408 F.3<! 1127, 1135 (9th Cir. 200~) (identifyingopposition·to a 
preliminary inJunction motion as the relevant ·firs1 responsive·p~ading~ for·purposes of evalu.ating 
Wlllver under Rule 12(h)). 

b. Application 

The Motion to Dismiss was not filed untJI September.18. 20181 more than a riK>nth after Defendants 
fited·their oppositions to Plaintiffs' Motions. Allhough they could have challenged venue In each of 
them, they did not do so. For example, they did not rllise this defense·in connection with whether 
Plaintiffs bad shown a likelihood of success on the merits, or whether this action wes barred by the First 
to File rule. That Defendants did not pre¥iously challenge is a suffic:ient, independent basis to con<:lude 
that they waived the venue defense.. See Bautista-Perez. 2008 WL 314486, at '6-7; see also Misch ex 
ref. Misch v: lee Enters .. tnc •. 879 F.2d 628. 631-32 (9th Cir. 1989) (in certain circumstances, venue 
can be waived through conduct,olher than·the filing of e Rule 12 motion \\i'lere sUch oondu~t 
•oonslltutes a tacit admission on the part of the movant that •. • venue Is property laid D. and that the 
court should disC)Ose of the case on ils merits.""). 

Further. Defendants' venue objection falls orr \he merits. The. parties agree that venue is goveqtecl ·by 
28 U.S.C. § 1391(e)(1). It provides that1here is venue lor an action against one or more federal officials 

Fin any Judicial district in whicll (A) a defendant in the action resides. (B) a substantial 
part or the events or omisSions giving rise to the daim occurred • . . or (C) the plaintiff 
reskJes if no re_al pr~rty Is involved Jn ~he action 

Defendants fftsl contend ttlat, because Plaintiffs are non.ci,tizens who are not fawful permanent 
residents or the Un~ed States, venue cannot be establlsl1e<l undQr subsection (C), This arg11rnent Is not 
persuasive. The venue statute provides that, tor purposes o,.venue. _.a natural person, including an 
alien lawfully admitled lor permanent residence In the .Umted Slates, sl1all be deemed to reside in tl'le 
Judicial distric;t In \\i'llch that person Is domiciled." 28 U.S.C. § 1391(c)(1 ). Couns have determined that 
non-citizens, including those Who notlal'(ful permanent resldeots. do not reside in any district olthe 
United S.tates fOf purposes or venue. See, e.g .. Ibrahim v. Cheltoff. 2ll07 Wl 1558521, at '4 (S.D. Cal. 
May 25, 2007); Ou v. Chertott. No. 07-cv-3676-MMC, 2008 WL 686869. a! '1-2 (N.D. Cat, Mar. 12, 
2008). 

Similarly, the alleged residency or two of the lndillidual defendants-Marin and Von Notdhehn -In this 
District is also insufficient to estabhsh venue under subsection (A). In general. ·au federal defendants 
reside in Washington. D.c .. • and venue "does not lie in every district where a federal agency has a 
1egional office_· Ts! Akim Meidu of Tayforsvllle Ranche.rie v. U.S. Dep't of lnteiior. 16-cv.07189-LB, 
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2017 WL 2289203, at '2 (N.Q, Cal. May 25, 2017) (citing Winiams v, United States, No. 0·1-cy..0024· 
EDL, 2001 Wl 1352885, at '1 (N,D,. C:al. Oct.~. 2001 ) and Reuben /1. Donnelly Corp. v. F .. T.C. , 58,0 
F .2d 264. '267 (7tit Cir. 1978)). 

Plaintiffs ~ave presented evidence that is sutficlent to support a determlnatron that there is venue under 
subsedlon (B). Thus. ft is sufficient to show that a •substantial part of the events or omissions glvlng 
ri se to the claim occulTed" in this District. See·28.U.S.C. § 1391(e){1 )(B). The statute ' does not require 
that a majority of the events have occurred In lhe district wher&'sua is filed, nor does it require that the 
events in that district predominate." (lodrlguez v. Cal. Highway Patrol, 89 F. Supp. 2d 1131. 1136 (N.D. 
Cal. 2000); see also United Tactical Sys. LLC v. Real Action Paintba/1, /nc., 1o8 F. Supp. 3d 733. 752 
(N.D. CaL 2015) ("'fOf venue to be proper. signiflcent events Of omissions material to the plaintiffs claim 
must have occurred io the district in question. even if' other material events occurred eJse'Wtlere .. ; 
(emphasis omitted). 

The Complaint-alleges-that J.P. was detained at the James A. Musick Facility (n Irvine. California, which 
is within this Distrlct See Compl., Dkt. 1 '1116. The claims of J.P. arise trom her separation from her 
daughter, and the allegedly·lnsufficient mental health treatment she received while In detention. This is 
sufftelent to establish a basiS" for venu¢ in this District. See .. e.g., Sims v. United States: No. O]~cv-
02082-MCE. 2008 WL 4813827, at '3 (E. D. Cat. Ocl 29, 2008) (location of immigration detention 
.sufficient to eS1ablish venue). 

None of the other named P!aintiff:s. nor theirrespective. minor children, were detained in this Oislrlct 
See O~L1 1111 16,30-31 . 40-41 . However. ft is not required tliatl!le events in the district selected by 
Plaintiffs predominate over other districts. See Rodriguez, 89 F. Supp. 2d at 1136; see also Hawkins v. 
DaVIs, No. CXkv-01077-DDP. 2000 WL 33936254, at ' 1 (C.D. C31.-Aug, 10, 2000) ('A su~s,tantlaJ part· 
of the events may a~se, and venue may be appropriate, in more than one Jodicinl districl·). Moteover. 
that PlaiQtiffs also advance claims against supervisory officials and agencies whose oooduct occUrred 
elsewhere is not dispositive. See, e.g., Adsb v. U.S. Citizenship & lmmi{;ration Servs., No. 
214CV0;4597CASAGRX. 2016 WL 6249563. at '5 (C.D. Cal. Feb. 9, 2015) (citing Shawnee Tribe v. 
United States, 298 F. Supp. 2d 21 , 25-26 (D.D.C. 2002) {"{The) mere involvement on the part of federal 
a~ncies, or some federal officials WhO are located in Washington D.C. is not determinative.")). 

Because all reaSQnabt.e Inferences and facaual conflicts must be resolved In favor of Plafntiffs ln the 
Context Qf o venue cllollenge under Rule 12(b)(3), see Murp/Jy, 362 F.3d ol1138, venue~ proper in 
this District 

For the foregoing· reasons. ' the Motion to Dismiss i.s DENIED. 

VII. Conclusion 

For the reasons stated in thls Order. th,e Cenif~eation Mollon is GRANTED IN PART. The Injunction 
Motion is GRANTED IN PART. The Motion to Dlsmiss is DENIED. 
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Pursuant I<> Fed. R. Civ. P. 25(d), the Clerk is ORDERED to alter !he dod<et to r.enect the following 
substituti011:s of ~ain Defendants: William P, Barr in place of Jefferson B. Sessions Ill; KeVin K. 
McAieenan In plaoe of Kirstjen M. Nielsen: and Jonathan H. Hayes in place of Scott LloYd. 

IT IS SO ORDERED. 

• . ------
lnltlats·of Pre~rer _a_k _______ _ 
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