
 
 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION  

 
 

LIBERTARIAN PARTY OF 

ILLINOIS, ET AL.,  
 

                           Plaintiffs, 

 

and KYLE KOPITKE,  

 

                           Intervenor,  

                            

vs. 

 

J.B. PRITZKER, ET AL,  

 

                  Defendants, 

 

 

 

 

 

 

  Case No. 1:20-cv-02112 

 

 

 

  Judge:  Rebecca R. Pallmeyer 

 

   

       INTERVENOR KOPITKE’S RESPONSE INTO DEFENDANT  

          BOARD OF ELECTIONS’ EMERGENCY MOTION FOR  

                               RECONSIDERATION IN PART 

 

           NOW COMES THE INTERVENOR KYLE KOPITKE, and for his  

Response to the Defendant State Board Of Elections Motion For 

Reconsideration In Part, states: 
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1. A motion pursuant to Fed.R. Civ. P. 59 “is not appropriately used  

to advance argument or theories that could and should have been made 

before the district court rendered a judgment or to present evidence that 

was available earlier.”  LB Credit Corp. v. Resolution Trust Corp., 49 

F.3d 1263, 1267 (7th Cir. 1994).  “Instead, a rule 59(e) motion ‘must 

clearly establish either a manifest error of law or fact or must present 

newly discovered evidence.’” Id. (citing FDIC v. Meyer, 781 F.2d 1260, 

1268 (7th Cir. 1986).  Granting a Rule 59 motion to reconsider is “an 

unusual measure.” Firestone v. Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 

1996) 

2.  Defendant complains that the extension of the filing deadline to  

August 7th is too long and that the signature reduction to 10 per cent of 

the statutory required number is too much 

3.  However, those same arguments were made to and carefully  

considered by this Court prior to the entry of its Preliminary Injunction 

Order on April 23, 2020.  (Trans. April 21, 2020, pages 27 and 37 -38.) 

4.  At the April 21, 2020 hearing, after the Court stated it would  

extend the filing deadline to August 7, 2020 Attorney Kasper for the 

Defendant Board of Elections stated: 
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“The Board is very concerned about the August 7th deadline 

because that bumps up against the other statutory deadlines 

and the deadlines imposed to get military ballots out under 

federal law. And so we would sort of ask you to reconsider 

that and maybe push it forward a little bit.” 

(Trans. April 21, 2020 at 37-38) 

 

5.  This Court then did carefully reconsider its ruling, and decided  

against moving the deadline back from August 7th, stating: 

              “I’d like to push it forward because I do think it’s very  

              difficult to get these things printed but I’m also – I’m  

               really sensitive to the world we’re living in in Illinois 

                and the difficulties that the governor has and the rest 

                of us have in trying to balance our need to proceed with  

                life as we know it on the one hand versus the very  

                significant public health concerns and the need for 

                social distancing and the stay at home even after  

                those orders are lifted….” 

                (Trans. April 21, 2020 at 38) 

 

6. Thus, the Defendant has already asked this Court to reconsider its  

decision on the August 7th filing deadline once, and now it is asking to 

reconsider a second time! 

7.  It should be noted that Intervenor Kopitke also asked the Court to  

move the signature reduction from 10 per cent to 5 per cent, but this 

Court reject that as well. (Trans. April 21, 2020 at 33.) 

8.  There is nothing in Defendant’s Motion For Reconsideration that  

was not already raised before this Court, or could have been raised.  
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9. The U.S. Court of Appeals For the Sixth Circuit majority view  

in Esshaki v. Whitmer, Case No. 20-1336 (6th Cir. May 5, 2020) that 

lower courts may issue only “prohibitive” rather than “compulsory” 

injunctions against state officials is not the law in the 7th Circuit.  (That 

view was termed “inaccurate” by dissenting in part, concurring in part 

Judge Stranch, Id. at 5) 

10.  In RNC v. DNC, Case No. 20-1538 (7th Cir. April 3,  

(2020) the U.S. District Court for the Western District of Wisconsin 

issued a “prohibitive” and “compulsory” injunction against state officials, 

enjoining the enforcement of Wis. Stat. Sec. 6.87(6) that absentee ballots 

must be received by 8:00 p.m. on election day (April 7, 2020).  The 

district court also issued a “compulsory” injunction extending the 

deadline for receipt of absentee ballots to 4:00 p.m. on April 13 2020.  

The RNC moved in the 7th Circuit for a stay of that order, but U.S. Court 

of Appeals for this Circuit denied the request for a stay of that part of 

the district court’s order. Id. at 3.  That was a “compulsory” injunction 

that was just affirmed by the 7th Circuit last month, so clearly the 

Esshaki 6th Circuit decision is not good law in the 7th Circuit. (The U.S. 

Supreme Court did stay in part the compulsory injunction to the extent 
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that it allowed absentee ballots postmarked after April 7th to be counted, 

but it left in place the part of the compulsory injunction that extended 

the deadline for receipt of absentee ballots to April 13th.  Further, the 

U.S. Supreme Court’s partial stay was not based on the district court 

lacking the authority to issue a “compulsory” injunction. RNC v. DNC,  

589 U. S. ____, 140 S.Ct. 1205 ( No. 19A1016 2020) 

     11.  Judge Stranch’s concurring in part and dissenting in part opinion 

in Esshaki, cited numerous authorities supporting a district court’s 

power to issue compulsory injunctions.  She concluded that: 

            “If the Supreme Court believed that a district court  

             could not compel a state to take specific steps to  

             remedy a constitutional voting-rights violation, it  

             would have said so in its recent order addressing  

             Wisconsin’s approach to the primary election during  

             the COVID-19 pandemic.” Esshaki, supra at 7,  

             citing RNC v. DNC, supra 

 

11. Pursuant to 10 ILCS 5/28-2 petitions for the   

submission of questions to referendum must be filed “not less  

than 92 days prior to a regular election”, which according to the 

Defendant’s website is August 3, 2020.  

12. Petitions for referendums are subject to the same  

objections process as petitions for candidates.  See 10 ILCS 5/28-4.   
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13. Thus, the asserted hardship to the Defendant Board of  

the August 7th filing deadline is misstated. 

14.  The assertions in the declarations of the elections 

officials that “based on my experience” the signature requirement 

ordered by this Court will lead to an increased number of non-viable 

candidates, an increase in objections, and delay in finalization of the 

ballot is absurd and unbelievable.  

15.  The election officials cite no facts to support their  

assertions, and it would be impossible for such assertions to be based on 

experience since this will be the first time Illinois has had an election 

with signature requirements at the level ordered by this Court.  

16.  In his concurring opinion U.S. Supreme Court Justice  

Harlan wrote that in light of experience 8 candidates on the ballot 

carries no significant danger of voter confusion. Williams v. Rhodes, 393  

U.S. 23, 47 (Justice Harlan concurring, 1968) 

     17.  Since 1900 there has never been a general election U.S. House 

race with more than 8 candidates on the ballot, except for two states 

with signature requirements of 100 or less.  (Affidavit of Richard Winger 

attached hereto as Exhibit 1).  
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    18.  Winger’s affidavit also shows that numerous states with signature 

requirements of less than were ordered in this case have never had a 

crowded ballot (more than 8 candidates), and that the signature 

requirements ordered in this case are in the mid-range of state signature 

requirements for U.S. House races in general elections.  

    19.  After this Court issued its Preliminary Injunction Order, both 

Defendant Pritzker and Defendant Board Of Elections expressed support 

for this Court’s order.  (See Exhibit 2 attached hereto. )  

    20.  A spokesman for the Defendant Board of Elections said its 

directors “think the order serves the best interests of all parties 

involved.” (See Exhibit 2, page 4.)  

    21.  The same day or the next day after this Court’s Preliminary 

Injunction Order, the Defendant Board of Elections published this 

Court’s ruling on its website and revised its 2020 Candidates Guide with 

the new filing deadline and signature requirements. (See Exhibit 3 

attached hereto and at https://www.elections.il.gov/) 

    22.  Almost a month has gone by since then and candidates have and 

are now acting in reliance on the new rules and it would be patently 

unfair to now change those rules in the middle of the game.  
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                                               CONCLUSION 

          The Defendant’s prognostications about the dire consequences of 

this Court’s order are unfounded.  This Court’s Preliminary Injunction 

Order is a reasoned common-sense approach to the extraordinary and 

unprecedented circumstances facing the citizens of Illinois.  

          WHEREFORE, Intervenor respectfully requests that Defendant 

Board Of Elections’ Motion For Reconsideration In Part be denied.  

                                                                 Respectfully submitted 

                                               /s/Samuel J. Cahnman 

Samuel J. Cahnman                                 Attorney for Intervenor 

Attorney at Law                                        

915 S. 2nd St.                                                                  

Springfield, IL 62704 

samcahnman@yahoo.com 

Attorney for Intervenor 

IL Bar No. 3121596 

 

 

                                 CERTIFICATION OF SERVICE 

 

     I hereby certify that the foregoing document was filed 4/16/20 using 

the Court’s CM/ECF system, which will effect service on all counsel of 

record on May 15, 2020. 

 

                         

                                                                       /s/Samuel J. Cahnman 

                                                                        Attorney at Law 
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