
UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH CAROLINA  

COLUMBIA DIVISION 

Kylon Middleton, et al., 
 

Plaintiffs, 
 

v. 
 
Marci Andino, et al., 
 

Defendants. 
 

 No.: 3:20-cv-01730-JMC 

Defendants’ Opposition to  
Motion for Preliminary Injunction 

 
Defendants Marci Andino, John Wells, Clifford J. Elder, and Scott Moseley 

(“Election Defendants”), all of whom have been sued in their official capacities with 

the State Election Commission, submit this Opposition to the Plaintiffs’ Motion for 

a Preliminary Injunction. 

Introduction 

This is the third lawsuit filed against the State Election Commission or its 

Commissioners (and the second by some of these Plaintiffs) in the past few weeks. 

Each suit challenges aspects of South Carolina’s absentee-voting laws. And this is 

the second motion for a preliminary injunction on these laws filed in this Court.1  

Like the first motion for a preliminary injunction, this one has multiple 

flaws. It is wrong on the merits, as nothing in the South Carolina Election Law, S.C. 

Code § 7-1-10 et seq., violates the Constitution or any federal statute. It is wrong on 

                                                           
1 Given the overlap of this case and Thomas v. Andino, No. 3:20-cv-1552-

JMC, the Election Defendants incorporate their arguments in response to the 
motion for a preliminary injunction in Thomas and do not rehash them here. The 
Court has no need (particularly in this condensed timeframe) to read the same thing 
twice. Therefore, to the extent applicable, this response incorporates the Election 
Defendants’ arguments in Thomas and addresses only issues that were not raised in 
Thomas.  
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any supposed harm, as the Plaintiffs cannot meet the elements for the 

extraordinary relief they seek. And it is wrong in asking a court, rather than the 

legislature, to change election laws (a point proven just days ago when the General 

Assembly exercised its constitutional power to amend those laws). Therefore, just as 

it should in Thomas, the Court should deny the motion for a preliminary injunction.  

Background 

Most of the necessary background for this motion is covered in the Election 

Defendants’ response to the preliminary injunction motion in Thomas. The only 

additional issue raised here involves when absentee ballots must be returned to 

County Boards. To be counted, an absentee ballot must be received by a County 

Board by “time for closing of the polls” (“Timely Return Requirement”). S.C. Code 

§§ 7-15-220, 7-15-420.  

Argument 

I. The Plaintiffs are not likely to succeed on the merits. 

A. Their challenge to the Qualification Requirement fails. 
 

1. The General Assembly has expanded absentee voting for 
this primary season, thereby mooting the Plaintiffs’ 
COVID-19-based arguments on the Qualification 
Requirement. 

 
As an initial matter, the General Assembly has the constitutional power to 

establish election procedures. See S.C. Const. art. II, § 10. On May 12, the General 

Assembly exercised that power when it passed a bill to expand absentee voting 

during the June 2020 primary. See R.138 (attached as Exhibit 1). Governor 

3:20-cv-01730-JMC     Date Filed 05/14/20    Entry Number 32     Page 2 of 11



3 

McMaster signed R.138 into law on May 13, 2020. As relevant here, this legislation 

provides:  

Any qualified elector must be permitted to vote by 
absentee ballot in an election if the qualified elector’s 
place of residence or polling place is located in an area 
subject to a state of emergency declared by Governor and 
there are fewer than forty-six days remaining until the 
date of the election 

Id. § 2(A). Section 2(A) took effect May 13, 2020 and expires on July 1, 2020. Id. § 

2(B).  

The Governor declared a new state of emergency in South Carolina on May 

12. See Office of the Governor, Exec. Order 2020-35 (attached as Exhibit 2). That 

means that any South Carolina voter may request an absentee ballot under this 

“emergency-declaration qualification” for both the June 9 primary and any runoff on 

June 23.  

Given this significant change in who is qualified to vote by absentee ballot in 

the primary election, there is nothing right now for the Plaintiffs to challenge when 

it comes to COVID-19 and the Qualification Requirement. Therefore, any COVID-19 

arguments are now moot (or not ripe, as they involve hypotheticals). 

 2. The Twenty-Sixth Amendment argument has no merit. 

In addition to the COVID-19-related arguments that mirror the Thomas 

plaintiffs, the Plaintiffs here rely on the Twenty-Sixth Amendment to challenge S.C. 

Code § 7-15-320(B)(8). By invoking the Twenty-Sixth Amendment, the Plaintiffs 

invite this Court to break legal ground. At least seven other states currently have 

statutes allowing people over a certain age to vote by absentee ballot. See Ind. Code 
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§ 3-11-10-24(5); Ky. Rev. Stat. § 117.085(1)(a)(8); La. Stat. § 18:1303(J); Miss. Code 

§ 23-15-715(b); Tenn. Code § 2-6-201(5)(A); Tex. Elec. Code § 82.003; W. Va. Code. § 

3-3-1(b)(1)(B). Despite these other states with similar laws, the Plaintiffs do not cite 

a single case holding that a statute allowing people over a certain age to vote by 

absentee ballot violates the Twenty-Sixth Amendment. See Mot., ECF No. 13 at 22–

23.  

Beyond this lack of case law, the Plaintiffs’ argument suffers from a lack of 

logic. The Twenty-Sixth Amendment provides, “The right of citizens of the United 

States, who are eighteen years of age or older, to vote shall not be denied or 

abridged by the United States or by any State on account of age.” U.S. Const. 

amend. XXVI. Section 7-15-320(B)(8) does not deny or diminish (as the leading legal 

dictionary defines “abridge,” see Black’s Law Dictionary 7 (9th ed. 2009)) anyone’s 

right to vote. Rather, this statute qualifies older voters to vote by absentee ballot. 

That qualification does not take away the fundamental right to vote of anyone 

below that age. They may still vote in person or by absentee ballot, if they qualify 

under another provision.  

In other words, for the Plaintiffs’ argument to prevail, the right to vote by 

absentee ballot must be one protected by the Twenty-Sixth Amendment. The text 

contains no such language, and the Election Defendants are aware of no case 

holding so. On its face, the amendment protects only the right to vote. That plain 

language controls. See, e.g., Forbes Pioneer Boat Line v. Bd. of Comm’rs of 

Everglades Drainage Dist., 258 U.S. 338, 340 (1922) (Holmes, J.) (“Courts cannot go 

3:20-cv-01730-JMC     Date Filed 05/14/20    Entry Number 32     Page 4 of 11



5 

very far against the literal meaning and plain intent of a constitutional text.”). 

Nothing in section 7-15-320(B)(8) impacts the right to vote for a person under sixty-

five. 

Even if the Plaintiffs’ claim here had some merit, the relief sought is not 

warranted. The Plaintiffs cite no authority explaining why the remedy should be to 

open absentee voting to all voters rather than to hold section 7-15-320(B)(8) 

unconstitutional and prohibit anyone from being qualified to vote by absentee ballot 

based on age. That would be the typical remedy (striking down an unconstitutional 

statute), and it would better respect the General Assembly’s authority to regulate 

elections under South Carolina law, see S.C. Const. art. II, § 10, particularly when it 

comes to absentee voting, which is not the same as the fundamental constitutional 

right to vote, see McDonald v. Board of Election Commissioners of Chicago, 394 U.S. 

802, 807 (1969).2 

B. The Plaintiffs have not shown that the Witness Requirement is 
more than a minimal burden. 

 
 In support of their Motion for Preliminary Injunction, the Plaintiffs have 

submitted declarations from Kylon Middleton (ECF 13-2) and Deon Tedder (ECF 

13-1).  

 Tedder challenges the Witness Requirement, but his declaration contains no 

evidence to support the alleged burdens of that statutory mandate. He does not 

                                                           
2 Given that both Middleton and Tedder may vote by absentee ballot under 

R.138, the Election Defendants need not address why neither Plaintiff faces a 
severe burden under the Qualification Requirement. 
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state that he lives alone and works only from home, nor does he state that his living 

and working arrangements do not bring him into the presence of other people. In 

other words, conspicuously absent from his declaration is any suggestion that he 

has no person available to him, at his residence, his work, or in his campaign, to 

serve as a witness.  

Similarly, although Middleton does not specifically mention the Witness 

Requirement, nowhere in his declaration does he say anything that proves his 

circumstances of daily living, work, and ministry do not bring him into contact with 

any other person who could be a witness. Thus, the Plaintiffs has not offered 

anything to prove the Witness Requirement is more than a minimal burden. 

 Given the minimal burden here and the State’s interest in ensuring election 

integrity discussed in the Thomas briefing, the Witness Requirement is a valid, 

reasonable election regulation. See Burdick, 504 U.S. 428, 441 (1992) (upholding 

“reasonable” burdens on voting). 

C. The Timely Return Requirement ensures elections are fair and 
orderly. 

 
The Plaintiffs fail to explain how returning an absentee ballot by the required 

deadline is a burden, whether for them personally or generally. As for the Plaintiffs 

themselves, the declarations from Tedder and Middleton contain no facts showing 

how or why the statutory deadline for receipt of ballots would prevent any ballots 

they cast from being counted. Rather, their declarations indicate that each is well 

aware of the June primary and South Carolina’s voting requirements.  
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More generally, it is unclear how complying with this requirement is a 

burden. Every election has some voters who fail to comply with various 

requirements and thus have their votes discarded. That is unfortunate but 

inevitable when dealing with hundreds of thousands (or millions) of fallible human 

beings. Thus, the numbers of absentee ballots returned after the deadline is 

actually irrelevant, as is Wisconsin’s experience, which is a different state with 

different laws and different voters.  

On a most basic level, the Plaintiffs’ argument here is that voters may be 

unaware of the rules about when ballots must be returned. See Mot., ECF No. 13 at 

25. But as the U.S. Supreme Court said only weeks ago, “[e]very citizen is presumed 

to know the law.” Georgia v. Public.Resource.Org, Inc., No. 18-1150, slip. op. at 7, 

2020 WL 1978707, at *6 (Apr. 27, 2020); see also State v. Adams, 763 S.E.2d 341, 

348 (S.C. 2014) (“ignorance of the law is no excuse”). It is reasonable to expect a 

voter who chooses to vote by absentee ballot to take enough responsibility to be 

aware of the rules governing that procedure, just as a voter who votes in person 

must be aware of the rules governing that procedure. 

The expectation of timely ballot return is abundantly reasonable given that a 

written explanation of the deadline accompanies each absentee ballot sent to a 

qualified voter. As explained in the Declaration of Marci Andino, ¶ 7 (attached as 

Exhibit 1 to Exhibit 3 (Supplemental Declaration of Marci Andino) here and also 

filed as ECF No. 46-2 in Thomas), printed instructions are sent to every qualified 

voter along with each absentee ballot. Those instructions clearly state—twice—that 
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the absentee ballot must be returned to the county voter registration office by the 

time the polls close. See Decl. of Marci Andino, Ex. C to Andino Decl., ¶ 3 

(“Important”); ¶ 8 (“Instructions for Voting Absentee”) (at ECF No. 46-5 in Thomas).  

The requirement that absentee ballots be received by 7:00 PM on election day 

is also reasonable because that is the deadline by which a person voting in person 

on election day must be in line at her polling place. There is no reason why a person 

voting by absentee ballot should have a longer time to submit her vote.  

To be sure, having every voter who requested an absentee ballot return that 

ballot on time would be ideal. That would better allow the collective will of the 

electorate to be known. But elevating that ideal by changing the Timely Return 

Requirement means changing the rules of an election, which comes at the cost of 

ensuring elections are fair—an essential part of ensuring that voters can trust the 

outcome. Ultimately, balancing these two goals of the electoral process is one that 

belongs to the legislative branch, not the judicial one. 

II. The equities and public interest weigh against an injunction. 

A. The Plaintiffs’ delay in seeking this relief is inexcusable.  

On their challenge to the Qualification Requirement, laches presents an 

insurmountable hurdle for the Plaintiffs. This doctrine bars a claim when a 

plaintiff’s unreasonable delay prejudices the defendant. See Smith v. S.C. Election 

Comm’n, 874 F. Supp. 2d 483, 498 (D.S.C. 2012).  

The Plaintiffs delayed in bringing their Twenty-Sixth Amendment challenge 

for twenty-eight years. South Carolina gave people seventy-two years of age and 

3:20-cv-01730-JMC     Date Filed 05/14/20    Entry Number 32     Page 8 of 11



9 

older the ability to vote by absentee ballot in 1992. See 1992 S.C. Acts No. 489, § 1. 

The General Assembly lowered that age to sixty-five in 1995, where it has remained 

ever since. See 1995 S.C. Acts No. 80, § 1. Despite having had almost three decades 

to assert their Twenty-Sixth Amendment argument (which is irrelevant to COVID-

19), the Plaintiffs bring it only now, just a month before a primary election. They 

are not entitled to an injunction at this late stage.  

Laches also poses a problem for the Plaintiffs’ remaining claims. The 

complaint was filed on May 1, 2020, less than six weeks before the June 9 primary, 

and the Plaintiffs’ motion for preliminary injunction was not filed until May 7, less 

than five weeks before that primary. The COVID-19 pandemic upon which the 

Plaintiffs base their demand for emergency and extraordinary relief was well known 

to them for more than a month prior to when their complaint was filed. Yet they 

offer no reason for their delay. Indeed, there is none. 

Take, for instance, the sources the Plaintiffs cite in their complaint and 

motion for preliminary injunction. Many of those news articles and reports from the 

CDC and DHEC, ostensibly in support of the need for preliminary injunctive relief, 

were published in March 2020, at least six weeks before the Plaintiffs sought that 

relief.  

Likewise, the Plaintiffs also rely on Governor McMaster’s March 15 executive 

order delaying local elections scheduled for March and April. See Office of the 

Governor, Exec. Order No. 2020-09 at 1 (Mar. 15, 2020). The Plaintiffs knew about 

that order for more than a month and a half before bringing this lawsuit. 
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Finally, two Plaintiffs in this action (the South Carolina Democratic Party 

and the DCCC) are also plaintiffs in a case pending in the Supreme Court of South 

Carolina, Rhodes Bailey, Robert Werhman, South Carolina Democratic Party, and 

DCCC v. South Carolina Election Commission and Marci Andino as Executive 

Director of the State Election Commission; Appellate Case No. 2020-00642. The 

Complaint in that case, filed April 22, 2020, seeks similar relief based on essentially 

the same pandemic-related facts. Why the Plaintiffs here delayed filing this action 

until May 1 is not explained, much less justified. 

B. The Plaintiffs’ requested delays would upset South Carolina’s 
carefully crafted procedures for voting and tabulating results.  

 
The provisions of Title 7 of the South Carolina Code, which govern voter 

qualifications and registration and the conduct of elections, establish a carefully 

reticulated process. The various time provisions and deadlines are not arbitrary, 

nor are they unrelated to each other. Rather, they ensure a smooth process for 

people to cast ballots and officials to count those ballots.  

The lateness of the Plaintiffs’ injunction request ignores this statutory 

process. Granting it would create confusion and necessitate other modifications not 

mentioned by the Plaintiffs. For example, the Plaintiffs request that the counting of 

ballots not begin until June 19, and results not be released before 7:00 P.M. on June 

19, without regard to June 23 being the scheduled run-off date. Obviously voters 

and state and county officials responsible for conducting elections would need more 

than one business day to prepare for runoffs after receiving the June 9 primary 

results. 
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Conclusion 

The motion for a preliminary injunction should be denied.  

      Respectfully Submitted, 

       s/ Wm. Grayson Lambert 

       M. Elizabeth Crum 
Fed. ID No. 372 
Wm. Grayson Lambert 

       Fed. ID No. 11761 
       Jane W. Trinkley  

Fed. ID No. 4143 
       BURR & FORMAN LLP 
       Post Office Box 11390  
       Columbia, SC 29211 
       (803) 799-9800 
 

Robert Bolchoz 
ROBERT BOLCHOZ LLC 
P.O. Box 6989 
Columbia, SC 29260 
(803) 790-7474 
 
Karl Smith Bowers, Jr. 
BOWERS LAW OFFICE 
P.O. Box 50549 
Columbia, SC 29250 
(803) 753-1099 
 
Harrison D. Brant 
STATE ELECTION COMMISSION 
1122 Lady Street, Suite 500 
Columbia, SC 29201 
(803) 734-9063 
 
Counsel for Defendants Marci Andino, 
John Wells, Clifford J. Elder, and 
Scott Moseley 

Dated:  May 14, 2020 
Columbia, SC 
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