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INTRODUCTION

This motion reflects the latest chapter in a gantig saga characterized by Defendants’
abject failure to protect the health of the pasesrtrusted to its care at Saint Elizabeths Hdspita
in light of recognized, life-threatening dangeisitially, Plaintiffs filed a Complaint to remedy
Defendants’ failure to have in place an adequatergemcy plan — a failure that interrupted the
medical care of Plaintiffs and other patients ahtJalizabeths and placed these patients at risk by
forcing them to live in unsanitary conditions withiaunning water for 28 days after Defendants
discovered that the water supply was contaminatitd gionella and other bacteria. Now,
Defendants’ persistent apathy toward emergencynpigrhas caused the rapid and deadly spread
of COVID-19 among the patients and staff at Sali#tabeths, already resulting in four deaths and
dozens of confirmed infections.

To curb this escalating danger, Plaintiffs seeleraporary restraining order requiring
Defendants to take immediate steps, as set fotdwbeo ensure that patients are appropriately
protected and, where possible, released or movethtes where they may continue to receive
medical care in a safer and healthier environment.

As of April 16, 2020, at least 33 individuals irethare of Saint Elizabeths Hospital, as
well as at least 51 of the hospital's staff, haastad positive for COVID-19. Four have died.
And a far greater number of individuals are sym@boy- 74 patients are currently in isolation or
quarantine due to exposure or symptoms, and 82 atafout related to the virds. This is
remarkable given that the District reported thetf@OVID-19 cases at St. Elizabeths on just April

13 Like other “congregate” environments where pedipks eat, and sleep closely together(,

! Dist. of Columbia Dept of Human Servs.Human Services Agency COVID-19 Case Data
https://coronavirus.dc.gov/page/human-services-@geavid-19-case-data

21d.

31d.
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ships, nursing facilities, correctional facilitieghe virus’'s exponential spread through Saint
Elizabeths appears to be even faster than the dspined is happening locally, nationally, and
around the globe. The virus appears to be sprgddstest in correctional facilities like Rikers’
Island in New York and Cook County jail in lllincidndeed, as of April 15, 2020, the District of
Columbia has reported 2,058 cases of COVID-19 andaat 67 deaths; the number of cases is
doubling approximately every six days.

The methods for containing the contagion have heelkpublicized. The Centers for
Disease Control and Prevention (“CDC”) and othebliguhealth experts have advised that the
best method to limit transmission of the virusasavoid gatherings, practice “social distancing”
(a minimum of six feet between people), engageaticulous personal hygiene, expand screening
and testing, isolate symptomatic and exposed iddals, and quarantine of known cases. For
individuals in facilities like Saint Elizabeths,etlCDC further recommends that if the “facility
cannot fully implement all recommended precautionssSidents with “known or suspected
COVID-19 . . . should be transferred to anotheilifgcthat is capable of implementatioh”In
accordance with that guidance, and in responsketantreasing numbers of confirmed cases of
COVID-19 in Washington, D.C., Mayor Bowser has e$a series of executive orders that carry
the force of law and include criminal penalties fbose who do not follow these basic public
health practices. The Mayor’s orders relied, irt,pam the following findings:

This Order is issued based on the increasing nuoflmemfirmed cases of COVID-
19 within Washington, DC, and throughout the metid@n Washington region.

4As of April 13, 2020, there were 554,704 casesanubst 22,000 deaths attributable to COVID-19 reggbin the
United States, and more than 1,773,084 people begr diagnosed with COVID-19 in 213 countries onittgies
around the world and 111,652 have died as a reGeltters for Disease Control & Prevention (“CDCQpronavirus
Disease 2019 (‘COVID-19"): Cases in U.S.,” httpswiiv.cdc.gov/coronavirus/2019-ncov/cases-updatess:as
us.html (last accessed Apr. 14, 2020); WHO Website

5 CTRs. DISEASECONTROL & PREVENTION, Coronavirus Disease 2019 Nursing Homes & Long-T€are
Facilities, https://www.cdc.gov/coronavirus/2019-ncov/hcpgeaarm-
care.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.goBé8ronavirus%2F2019-ncov%2Fhealthcare-
facilities%2Fprevent-spread-in-long-term-care-féiets. html.

2



Case 1:19-cv-03185-RDM Document 39-1 Filed 04/18/20 Page 11 of 43

Scientific evidence and public health practiceswshbat the most effective

approach to slowing the community transmission afhimunicable diseases like

COVID-19 is through limiting public activities arehgaging in social distancing. .

.. Medical and public health experts agree thaV/{BR19 is easily transmitted and

it is essential that its spread be slowed to ptdtex ability of public and private

health care providers to handle the expected inBuXl patients and safeguard

public health and safety. . .. Because of theafgke rapid spread of the virus, and

the need to protect all members of Washington, Bx@ the region, especially

residents most vulnerable to the virus, and loosdlth care providers and

emergency first responders, this Order requiresctimg@orary closure of the on-site
operation of all non-essential businesses and mmgés a prohibition on large
gatherings.

In response to the burgeoning crisis at SainelBiths, on April 15, Mayor Bowser issued
Order 2020-063, which requires health care faeditincluding Saint Elizabeths Hospital, to take
certain steps to manage the COVID-19 pandéniithe Order details steps the facility must take
to, among other things, maintain social distan@ngng residents, restrict visitors from entering
the facility, manage symptomatic staff, quarantinesolate symptomatic or exposed patients, and
develop a continuity of operations plamo date, Defendants have come woefully short of
performing these steps.

Contrary to District of Columbia policy and desp@®C and D.C. Department of Health
guidance, Defendants have failed to protect D.€ldemts most vulnerable to the virus. Medical
and mental health professionals have consistemggduthat individuals with mental disorders
require “priority attention” in this kind of emengey® Members of the proposed class, some of

whom suffer from psychiatric conditions such asizmbhrenia, often have compromised

6 Extensions of Public Emergency and Public HealtreEjency and Measures to Protect Vulnerable Paopusat
During the Covid-19 Public Health Emergency, D.C.@12020-063, D.C. Reg Vol 67, {April 15, 2020).

“1d.

8 Crtrs. DISEASE CONTROL & PREVENTION, Office of Public Health Preparedness and Respdpsblic Health
Workbook: To Define, Locate, and Reach Specialnéfable, and At-risk Populations in an Emergenat 6
https://femergency.cdc.gov/workbook/pdf/ph_workbawkifpdf (last accessed Apr. 14, 2020).
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immunity. In particular, “mental health disordex@n increase the risk of infections, including
pneumonia”—a leading cause of hospitalization aatiilamong those infected with COVID-109.
In addition, because of its failure to plan, Stz&beths patients are not receiving the
psychiatric care and treatment that is the reasey are confined to the Hospital. This has short-
and long-term implications for their mental healtid the conditions may be traumatic for some.
The hazard of further institutionalization combinedh the lack of treatment, weighs heavily
against the further detention of patients who cafielg be placed in community settings with
appropriate supports.
There are practical remedies that can address #fenBants’ failure to protect the
constitutional and statutory rights of the Plafstif
» Conduct an individualized assessment of each gdberssess (i) the current effect
of these conditions on the patient, (ii) to deter@vhether other options exist in
lieu of continued placement at St. Elizabeths,uditilg community placement, and
(iif) whether changes to a patient’s treatment plare needed.
» Cease all admissions to the Hospital until the deas St. Elizabeths is sufficiently
reduced to allow for social distancing and patiexttthe hospital are no longer at a
heightened risk due to COVID-19;
* Provide appropriate COVID-19 intervention and caréhe Hospital, including (i)
evaluating patients and where appropriate admmmsteapid COVID-19 tests;
(i1) ensuring clinically effective isolation and g@ntine for patients with
confirmed and suspected COVID-19 cases; and @ii¢rnining equipment needs
and immediately providing masks for any individudilsplaying or reporting
COVID-19 symptoms or exposure until they can bdwatad by a qualified
medical professional or placed in quarantine;
» Ensure that each patient has timely and completesado essential hygiene,
including soap, hand sanitizer, and running wated materials needed to

disinfect surfaces that may be contaminated;

» Develop capacity for patients, who are not infe@ad for whom release is not
possible, to be housed in an auxiliary facilityiltite density at St. Elizabeths is

% Hao Yao, et alPatients with mental health disorders in the COMI®epidemicThe Lancet, Vol. 7, Issue 4, at e21
(Apr. 1, 2020), https://doi.org/10.1016/S2215-026§80090-0.
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sufficiently reduced to allow for social distancjrmgnd implement social
distancing in accordance with public health guiakei

* Ensure robust education about COVID-19 for patiemisluding education about
how to identify symptoms, how to take preventatimeasures, how to contact
patient advocates, and about any changes in polrid practices at the Hospital.
There should be sufficient opportunity to ask agxkive answers to questions.

These are all measures that public and mentéhhegerts say Saint Elizabeths can and
should implement. If the Hospital fails to do #us Court should order they be performed.
Such action, voluntarily or otherwise, will proteits critically vulnerable population and save

lives.

STATEMENT OF FACTS

1. Saint Elizabeths Hospital and its Patients
Saint Elizabeths Hospital is the District’'s pulpsychiatric facility and serves individuals

with mental illness who need intensive inpatienec&AC 11 25, 30. Saint Elizabeths is the
District’s only public psychiatric facility for ingliduals with serious and persistent mental illness
who need intensive inpatient care to support tfemovery. FAC 11 25, 30; Ex. 1 Declaration of
Elizabeth Jones (“Jones Decl.”) {1 7. Saint Elizabalso provides mental health evaluations and
care to patients committed by the courts. FACH|BR. Patients at Saint Elizabeths Hospital are
entitled to a dignified, respectful and supportweironment and generally accepted standards of
individualized treatment, continuity of care, prsd®nalism, and health and safety. FAC | 31,
Jones Decl. § 8. Those goals must be achievedighrbospital settings that are safe, calm,
predictable (in terms of the patient’s routine)d aesponsive to the needs of each individual
patient. Jones Decl. 1 9. Where these conditiorrsot exist, there is a risk of further traumatigi

patients and exacerbating their psychiatric coonéi Jones Decl. § 10.
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Saint Elizabeths has an average patient populatior270 and approximately 700
employees. FAC § 32. On April 14, 2020, the pdatgopulation was 237. FAC { 32. Saint
Elizabeths Hospital patients are committed to @ire of the District. Patients may be committed
in one of several ways. Patients may have cigélestatus, meaning that they are committed
voluntarily, or civilly committed, or committed @m emergency basis. Patients may be committed
after being adjudicated in criminal court as nattgly reason of insanity (“NGI”). Patients may
be committed to Saint Elizabeth’s for forensic ores because they are awaiting a hearing to
determine their competency to stand trial or toehtheir competency restored. Patients in any
category may be transferred from D.C. correctidaallities or other area hospitals. FAC § 34.
Defendants have the authority to (i) release ariempis who are civilly committed or who are
committed to the Hospital voluntarily, and (ii) évate and recommend release or continued
commitment for patients who are criminally comndtter who are committed because of their
NGI status. FAC 11 23-36. Saint Elizabeths Hasgatients are housed in one of 11 units, or
houses. FAC 1 33. The units consist of bedroamdscammon space8. FAC | 33. Houses are
organized into three clusters: admissions, comppoare and geri-medical. Some of the bedrooms
are single occupancy and some are double occupdg. | 33.

2. The 2020 COVID-19 Pandemic

COVID-19 is the disease caused by the SARS-Co\fri2swvthat has caused a global
pandemic. FAC  37. The CDC estimates that @gpaf 15, 2020, there are 605,390 confirmed
cases and 24,282 confirmed deaths in all 50 stidteDistrict of Columbia, Guam, Puerto Rico,

the Northern Mariana Islands, and the U.S. Virgilandst! COVID-19 is highly contagious.

10 District of Columbia Dep't of Behavioral Health IRy “Individual’s Admission and Discharge,” Polidyo. 100.00.
11 Ctrs. DISEASECONTROL & PREVENTION, Cases in U.Shttps://www.cdc.gov/coronavirus/2019-ncov/cases-
updates/cases-in-us.html. (last visited Apr. 1&®0
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FAC 1 39; Ex. 2, Declaration of Dr. Marc Stern, M.D1.P.H. (“Stern Decl.”) § 8; Ex. 3,
Declaration of Dr. Johnathan L. Golob, M.D. (“*Golbkcl.”) { 6. Itis thought to survive for three
hours in the air in droplet form that can be indaler it can be transferred to surfaces, where it
can survive for up to twenty-four hourson cardidpand up to two to three days on plastic and
steel. FAC 1 392 Due to the highly contagious nature of COVID-d8ta and statistical modeling
show that absent intervention, the rate of COVIDOAt8ctions has grown exponentially. FAC  40;
Golob Decl. 1 22 People in all age brackets are at risk of seritness and death from COVID-
19. FAC 1 41, Stern Decl. § 14 (“[I]t is becomirlgar that younger individuals are not protected
from severe complications requiring hospitalizateomd placement in intensive care.”); Golob
Decl. 1 31* Although only about “one person in six becoma#ossly ill” from COVID-19, the
virus causes excruciating pain to those who becsen®usly ill. SeeGolob Decl. § 4> One
respiratory physician explained that the lungs tmee filled with inflammatory material” and
“are unable to get enough oxygen to the bloodstre&#C T 421 The virus leads to acute
respiratory distress syndrome, in which fluid diggs the air in the lungs. The sensation of that
iliness is akin to being drowned. FAC %3in more serious forms, the individual can expergenc

excruciating pain, days or weeks of fever and shuhcontrollable diarrhea and inability to keep

12 Neeltje van Doremalen et al., CorrespondeAegpsol and Surface Stability of SARS-CoV-2 as @oaapwith
SARS-CoV-INew Eng. J. Med. (Mar. 17, 2020), https://wwwmejrg/doi/full/10.1056/NEJMc2004973.

13 Kenneth ChangA Different Way to Chart the Spread of CoronavimNsy. TIMES (Mar. 20, 2020),
https://www.nytimes.com/2020/03/20/health/coronasddata-logarithm-chart.html (“Unconstrained, the
coronavirus spreads exponentially, the caseloalilchguat a steady rate.”).

14 CTrs. DISEASECONTROL & PREVENTION, Severe Outcomes Among Patients with Coronavirssade 2019
(COVID-19) — United States, February 12—March 1&@bl. (2020),
https://www.cdc.gov/mmwr/volumes/69/wr/mm6912e2. Asmcid=mm6912e2_w.

15 Graham Readferiyhat happens to people's lungs when they get ceimis® GUARDIAN (Apr. 14, 2020),
https://www.theguardian.com/world/2020/apr/15/whappens-to-your-lungs-with-coronavirus-covid-19.

181d.

17 Lizzie PresserA Medical Worker Describes Terrifying Lung Faillfeom COVID-19 — Even in His Young
Patients PRoPuBLICA, March 21, 2020, available at https://www.propecéolorg/article/a-medical-worker-describes-
-terrifying-lung-failure-from-covid19-even-in-hissyng-patients.
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down food or water, and extremely labored breath@agiiring oxygen therapy. FAC  43; Golob
Decl. § 5! The most severe forms require hospitalization aftdn artificial ventilation to
preserve life. Golob Decl. § 5. The artificial Wtion process is highly invasive and many who
have undergone the process describe it as psydballygraumatic. Some patients are placed in
medically induced comas for such treatment. Someadsurvive. FAC  43°

Emerging medical research also demonstratesnhaddition to the short-term risk of death
posed by COVID-19, contracting the virus can leadther serious long-term medical conditions,
including cardiovascular disease and permanentteatuof lung function. FAC ] 44; Golob Decl.
1 92° Because of these short-term and long-term danggeeting COVID-19 requires a team of
health care providers, including nurses, respiyatoerapists, and intensive care physicians. FAC
1 45; Golob Decl. T 8! As of April 10, 2020, the available data from BBC to date shows
that, in total, 20.7 to 31.4 percent of people wiested positive for COVID-19 require
hospitalization, 4.9 to 11.5 percent require adiois$o the ICU, and 1.8 to 3.4 percent die. FAC
1 4622 The CDC estimates that the COVID-19 mortaliteriatthe United States was 6.9 percent

during week 14 (ending April 4, 2020) of the outikken the United States. FAC § #7.By

181 eah GrothJs Diarrhea a Symptom of COVID-19? New Study Sagsdiive Issues May Be Common With
Coronavirus HEALTH (Mar. 20, 2020), https://www.health.com/conditioféctious-diseases/coronavirus/is-
diarrhea-a-symptom-of-covid-19.

19 Katie Blocker,Grateful to be alive: Ernesto Castro lives to tall story about surviving COVID-19CHEALTH
TopAY (Apr. 1, 2020), https://www.uchealth.org/todaytgfal-to-be-alive-after-covid-19-ernesto-castroekvto-
tell-story-about-life-on-a-ventilator/.

20 Tian-Yuan Xiong et alCoronaviruses and the Cardiovascular System: AanteLong-Term Implications
EUrO. HEART J., 231 (2020).

2! pauline W. CheriThe Calculus of Coronavirus Cai.Y. TIMES (Mar. 20, 2020),
https://www.nytimes.com/2020/03/20/well/live/coramas-covid-doctor-nurse-shortage-staff.html.

22d.

23 CTRs. DISEASECONTROL & PREVENTION, CovidView: A Weekly Surveillance Study of U.S. @B1A, Mortality,
https://www.cdc.gov/coronavirus/2019-ncov/covidalabvidview/index.html#mortality (last visited A6,
2020).
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comparison, the mortality rate of seasonal inflaeisavell below 0.1 percent. FAC  &&e also
Golob Decl. { 4%* There is no vaccine to prevent COVID-19. FAC {@8lob Decl. § 16°
3. Risk of Infection at Saint Elizabeths Hospital

Medical and mental health professionals have sterdly urged that individuals with
mental health disorders require “priority attentiamthis kind of emergency. FAC 1 49; Golob
Decl. { 14. Mental health disorders like thoseeeigmced by Plaintiffs can increase the risk of
infections, including pneumonia, a leading caudeospitalization and death among those infected
with COVID-19. FAC { 5G° Congregate settings like Saint Elizabeths Hobgiteable and
facilitate the rapid spread of COVID-19 infectioRAC ] 51; Stern Decl. 1 13; Golob Decl. T 13.
People live, eat, and sleep in close proximitysuch environments, infectious diseases that are
transmitted via the air or touch are more likelgpoead. FAC § 51. Stern Decl. § 13. This theeefor
presents an increased danger for the spread of BQ9lonce it has been introduced into the
facility. FAC § 51; Stern Decl. | 13; Golob Defl13.

To the extent that patients are housed in closeters, unable to maintain a six-foot
distance from others, and sharing or touching épesed by others, the risks of spread are greatly,
if not exponentially, increased. FAC  52; SteetDY 12; Golob Decl. 1 14. Because people —
including staff and contractors —constantly cydand out of Saint Elizabeths Hospitals facilities
and new patients are being admitted, there is angesent risk that new carriers will bring the
virus into the facility. FAC Y 53Golob Decl. 1 14 (describing the same risks in othegregate

settings such as prisons, jails, or immigratioredgbn centers)see alsdEx. 4, Declaration of

24 \WORLD HEALTH ORG, CORONAVIRUSDISEASE2019(COVID-19) SITUATION REPORT46 p. 2 (2020).

25 CTRs. DISEASECONTROL & PREVENTION, Coronavirus Disease 2020: How to Protect Yourself ®thers
https://www.cdc.gov/coronavirus/2019-ncov/preveettigg-sick/prevention.html (last visited Apr. 178)20).

26 SeeHao Yao, et al Patients with mental health disorders in the COMI®epidemicThe Lancet, Vol. 7 Issue 4
at e21 (Apr. 1, 2020pvailable athttps://doi.org/10.1016/S2215-0366(20)30090-0.div.
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Hadley Truettner (“Truettner Decl.”) 11 3-5 (notitigat as of April 13, 2020, Saint Elizabeths is
still accepting new patients). The spread of COXtat St. Elizabeths Hospital could have a
devastating impact on public health far beyondHbspital’s walls. Staff who enter and leave the
facility could transmit the virus to the broademuuounity and demands for intensive care beds
and ventilators could overwhelm local hospitals &edlth care providers. It is essential at this
time that all steps be taken to reduce infectiah tarf'flatten the curve” to ensure that our health
care system does not collapse. FAC | 54; Stern Bgd4-17.

Nursing facilities are similar congregate settings Maryland, Gov. Larry Hogan is
sending “strike teams” to nursing facilities thae at high-risk of COVID-19 because of the
heightened danger to residents. These strike tealiredminister rapid tests; ensure isolation of
suspected COVID-19 cases and quarantine of confil@@VID-19 cases; determine equipment
needs; and provide on-site care and medical asses§mMaryland’s response underscores the
public and individual health imperatives for immeggi and decisive action for persons confined
to congregate settings and provides a model folementing such protective actions. FAC | 55.

4. The COVID-19 Outbreak at Saint Elizabeths Hospital

Plaintiffs’ counsel wrote to Defendants and Defaridacounsel on March 13 and March
17, 2020 inquiring whether any protocols had begpiemented to protect patients from COVID-
19, urging Defendants to take immediate stepsdoaethe patient population at the Hospital, and
advocating for every patient to be evaluated fonmanity placement as soon as possible. FAC |
58. On March 18, they received a response statiagy Saint Elizabeths implemented its

Emergency Preparedness Plan (“EPP”) on March 120).20efendants did not provide a copy of

27 Editorial BoardNursing homes are in the pandemic’s crosshairsy Taa'’t be neglectedVASHINGTON POST
(Apr. 13, 2020), https://www.washingtonpost.comfpns/nursing-homes-are-in-the-pandemics-crosstizéss
cant-be-neglected/2020/04/13/7341919a-7db0-11ea-hA3elae0a3571_story.html

10
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the EPP or address or Plaintiffs’ request to rednegatient population. The response stated that
no cases of COVID-19 had been detected among tienfsor staff. FAC  61-63. Since then,
circumstances have changed dramatically.

On April 1, 2020, one patient and five staff mensbat St. Elizabeths were confirmed to
be COVID-19 positivé® On April 2, Plaintiffs sent a follow-up letter @efendants requesting
an update and information about Defendants’ respand reiterating the request that Defendants
evaluate every patient for community placementtakd aggressive steps to protect patients who
remain in the Hospital. FAC § 64. On April 9, iRtdfs sent a further follow-up letter. Defendant
acknowledged receipt but had not otherwise respbmalesither letter prior to the filing of the
amended complaint. FAC  64. Not until April 16mements after Plaintiffs filed their Motion
for an Emergency Hearing and for Leave to File ameAded Complaint (ECF No. 36) — did
Defendants finally respond to Plaintiffs’ April 2c April 9 letters?®

As of April 16, 2020, at least 33 Saint Elizabeffadients, as well as at least 51 of the
hospital’s staff, had tested positive for COVID#9At least four Saint Elizabeths Hospital
patients have died after contracting COVID19.

5. Conditions at Saint Elizabeths Hospital
a. Social Distancing and Distribution of Masks
When there has been an outbreak of COVID-19 irctdmmunity surrounding a facility,

but not yet in the facility, the CDC recommends,oam other things, that the facility should

28 Dist. of Columbia Dept of Human Servs.Human Services Agency COVID-19 Case Data
https://coronavirus.dc.gov/page/human-services-@geavid-19-case-data (last accessed Apr. 17, 2020)

2 Following the meet and confer regarding the filafghe amended complaint on April 16, the DBH Gahe
Counsel responded, summarizing measures adoptey @havhich were previously reported in Defendant
Barzon’s March 18 letter), confirming that the Hibphas admitted new patients since the crisigestaand

reporting that 40 patients had been discharged.

30 Dist. of Columbia Dept of Human Servs.Human Services Agency COVID-19 Case Data
https://coronavirus.dc.gov/page/human-services-@geavid-19-case-data (last accessed Apr. 17, 2020)

3d.
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implement practices to prevent and control theapi the virus, including canceling communal
dining and all other group activities. FAC § %9.The CDC guidance also recommends that
“symptomatic residents should wear a facemasko(érated) and be separated from othéts.”
When there are cases in the facility, the CDC fmrthecommends that the facility should
implement universal use of facemasks for healtle gaofessionals, and encourage patients to
remain in their rooms, and encourage patients tr visce masks and perform social distancing
when they leave their rooms by staying six feetyafsam others. FAC | 78

Plaintiffs report that it is impossible for patisrat Saint Elizabeth to maintain six feet of
distance between themselves and other people iMdspital. FAC { 78, 82, 85, 89; Ex. 5,
Declaration of Enzo Costa (“Costa Decl.”) § 4; ExD@&claration of Williams Dunbar (“Dunbar
Decl.”) 1 5; Ex. 7, Declaration of Vinita Smith (18th Decl.”) {1 6. Ms. Smith reports her unit is
still using the same common spaces, including thieg hall, lounge area and laundry room, and
are sharing furniture and facilities, Smith Deck fand Mr. Costa and Mr. Dunbar report that
members of their units are all still using commpaces. FAC | 82, 85, 89; 94; Costa Decl. | 4;
Dunbar Decl. § 5b. Other patients report the sa®ecEx. 8, Declaration of Ashley Guzman
("*Guzman Decl.”) 1 3b; Ex. 9, Declaration of Warkklase (“Rose Decl.”) 1 5; Ex. 10, Declaration
of Danielle Mason (“Mason Decl.”) § 4a-b.

Defendants have not provided masks to all patientsistructed or required patients to

wear masks in a manner consistent with public healidelines. FAC § 79, 83, 87, 91, 95; Costa

32CTRs. DISEASECONTROL & PREVENTION, Coronavirus Disease 2019 Nursing Homes & Long-T€are
Facilities, https://www.cdc.gov/coronavirus/2019-ncov/hcpgeaarm-
care.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.goBé8ronavirus%2F2019-ncov%2Fhealthcare-
facilities%2Fprevent-spread-in-long-term-care-fiéiets. html

33 d.

341d.
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Decl. § 7; Dunbar Decl. 1 5d; Smith Decl. 1 9; Gamrecl. { 3b-c; Rose Decl. 1 5; Mason Decl.
1 4a.
b. Screening and Testing

Patients are not being tested for COVID-19, evdmerwthey display characteristic
symptoms of the virus. FAC 96, 103, 108. Suelttces (or lack thereof) directly contravene
CDC guidelines issued for “congregate” settingsilsinto St. Elizabeths; CDC guidelines for
correctional/detention faciliti€’®, long-term care facilities/ nursing faciliti€sand cruise ships
all recommend some form of screening and/or tedtndoth symptomatic and asymptomatic
persons. SeeStern Decl. § 16c (“Authorities must be requiregstoeen each employee or other
person entering the faciligvery dayto [sic] according to current CDC or local health deparitne

guidelines.”).

There is no COVID-19 testing taking place on-sttéha Hospital. FAC § 96; Smith
Decl. 1 11; Costa Decl. 1 13; Dunbar Decl. § 8m&g¢but not all) patients are only being tested
for COVID-19 (off site) once they exhibit symptomBAC | 96, 103; Ex. 11, Declaration of
Penelope Donkar (“Donkar Decl.”) § 3a. But pasenho have been exposed to the virus but
are asymptomatic are not being tested. FAC @8, 108;seeDunbar Decl. {1 5b, 6; Guzman

Decl. 11 5b-c.

35 CTRs. DISEASECONTROL & PREVENTION, Interim Guidance on Management of Coronavirus Dige2019
(COVID-19) in Correctional and Detention Faciliti€Mlar. 23, 2020), https://www.cdc.gov/coronavirs92-
ncov/community/correction-detention/guidance-caicgal-detention.html.

36 CTRs. DISEASECONTROL & PREVENTION, COVID-19 Long-Term Care Facility Guidan¢apr. 2, 2020),

available athttps://www.cms.gov/files/document/4220-covid-18determ-care-facility-guidance. pdf.

37 CTRs. DISEASECONTROL & PREVENTION, CDC's role in helping cruise ship travelers duritige COVID-19
pandemidApr. 4, 2020), https://www.cdc.gov/coronavirust2oncovi/travelers/cruise-ship/what-cdc-is-doing lhtm
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C. Medical Isolation and Quarantine Procedures

When there has been an outbreak of COVID-19 ictimemunity surrounding the facility,
but not yet in the facility, the CDC recommends tlesidents with suspected COVID-19 should
be isolated by being placed in a private room whkir own bathroom, and that if the “facility
cannot fully implement all recommended precautionssSidents with “known or suspected
COVID-19. .. should be transferred to anotheilifg¢hat is capable of implementation” and that
“while awaiting transfer, symptomatic residents \ddowear a facemask (if tolerated) and be
separated from others.” FAC. T 69. When theeecases in the facility, the CDC recommends
grouping ill residents with dedicated health cafgssionals. FAC. T 7S.

Saint Elizabeths has established one unit withrsbees to quarantine COVID-19 positive
patients. FAC § 100; Guzman Decl.  3a. But tlaeee33 reported cases at the hospital, so it
appearsconsistent with the firsthand reports—that Defernslaare not segregating all of the
patients who are COVID-19 positive from other patiseat the Hospital. Patients who have tested
positive for COVID-19 are housed in close quartard share common areas with patients who
are showing no symptoms. FAC § 97-99, 104, 106-D@inbar Decl. § 5b; Donkar Decl. { 4.

d. Visitor and New Patient Procedures

According to Defendants, Saint Elizabeths Hosptad accepted five new patients since
the declaration of the emergency, and there iptbential for new people to be introduced to the
Saint Elizabeths ecosystem every day. FAC { 1&2Truettner Decl. {1 3-5. Indeed, Saint

Elizabeths is still accepting new patients fromadnespitals. Truettner Decl. § 3-5.

38 CTRs. DISEASECONTROL & PREVENTION, Coronavirus Disease 2019 Nursing Homes & Long-Tégre Facilities
https://www.cdc.gov/coronavirus/2019-ncov/hcp/ldagn-
care.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.goBé8ronavirus%2F2019-ncov%2Fhealthcare-
facilities%2Fprevent-spread-in-long-term-care-fiéiets. html
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e. Psychiatric treatment during the outbreak

There has been severe curtailment of mental health. Patients are not receiving the
same or functionally equivalent mental health diwa they received prior to the COVID-19
pandemic. FAC § 109-110; Smith Decl. § 10; CostalDf 9; Dunbar Decl. § 7.

Defendants have closed the Treatment Mall, suggkgdoup therapy, suspended anger
management classes and most competency restacktsses. FAC § 110; Smith Decl. § 10; Costa
Decl. 1 9; Dunbar Decl. | 7. Defendants have alar adequate steps to compensate of the loss
of group therapy or necessary classes or providtednative or modified treatment plans, for
example by using teletherapy or virtual therapyCFR111.

Mr. Costa and Mr. Dunbar normally receive groograpy. Neither of them has received
group therapy or a telephonic or other remote #ulbstfor group therapy over the past few weeks.
FAC  112; Costa Decl. 1 9. Dunbar Decl. 1 7.

Mr. Costa normally also receives individual thgraput has not received individual
therapy or a telephonic or other remote substgirntee Defendants ordered him to remain on his
Unit. FAC 11 113, 115; Costa Decl.  10.

According to mental health experts, the failureptovide safe, secure, predictable, and
continuity of care is counter to effective treatin@md can result in actual harm, including
regression, loss of self-esteem, exacerbationstfedis and heightened instability. This can lead
to longer lengths of hospitalization and likelihoodmore restrictive measures, such as loss of

privileges, and the use of seclusion and/or reggaiJones Y 12.
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6. Failure of Emergency Planning/Procedures
a. Transfers back and forth to area hospitals

When patients are suspected of having COVID-19y thee inconsistently being
transferred to area hospitals for testing and featment.SeeDonkar Decl. 11 3a, 3c & 4.
Defendants are failing to ensure that patientpeoperly supervised at receiving hospitals and are
not effectively communicating with receiving hogiit, guardians, or counsel regarding patients
in Defendants’ care. Donkar Decl. 1 3a, 3b & 3c.

b. Staff absences

There are approximately 700 staff members at Fdindbeths Hospital. Large numbers
of staff are not reporting to work. FAC Y 117.€eTbBH reported 71 staff absences caused by
COVID-19 quarantine or isolation on April £5.

ARGUMENT

To obtain a temporary restraining order or a prelary injunction, the moving party must
establish that: (1) it is likely to succeed on therits; (2) it is likely to suffer irreparable haim
the absence of preliminary relief; (3) that theabak of equities tips in its favor; and (4) that an
injunction is in the public interestGordon v. Holder632 F.3d 722, 724 (D.C. Cir. 2011) (citing
Winter v. Natural Res. Def. Councb55 U.S. 7, 20 (2008)). Courts in this Circuitvba
traditionally applied these factors on a “slidircgle,” where a stronger showing on some factors
can compensate for a weaker showing on otl#es, e.g.Davenport v. Int’l Brotherhood of
Teamsters166 F.3d 356, 360 (D.C. Cir. 1999). The Circwaslsuggested, but not decided, that
an independent showing of likelihood of successagsiired.See Sherley v. Sebeliégl4 F.3d 388,

392-93 (D.C. Cir. 2011) (citingVinter, 555 U.S. at 20-22). Under either approach, Rftmakes

3%Dist. of Columbia Dep’t of Human Servéluman Services Agency COVID-19 Case Data
https://coronavirus.dc.gov/page/human-services-@geavid-19-case-data

16



Case 1:19-cv-03185-RDM Document 39-1 Filed 04/18/20 Page 25 of 43

the necessary showing here. Standards for issuiggaorary restraining order and a preliminary
injunction are the same and can therefore be agdliggetherSingh v. Carter168 F. Supp. 3d
216, 223 (D.D.C. 2016).

And the Court has authority to order relief to reenconstitutional conditions, including
by release. The writ of habeas corpus, which “tdutsugh all forms and goes to the very tissue of
the structure,Chatman-Bey v. Thornburgl864 F.2d 804, 807 (D.C. Cir. 1988) (en banc), is
flexible enough to provide both authority for redeand also to order remedies for unconstitutional
conditions of confinement, as “[h]abeas corpusstesit only the fact but also the form of
detention.”Aamer v. Obamar42 F.3d 1023, 1033 (D.C. Cir. 2014) (quotikgdson v. Hardy
424 F.2d 854 (D.C. Cir. 1970) (internal quotatioarks omitted). The court’s remedial authority
in an ordinary civil action under 42 U.S.C. 8§ 1983likewise broad. As the Court has long
recognized in 8 1983 conditions cases, “Once ingdpkiee scope of a district court’'s equitable
powers ... is broad, for breadth and flexibilitg amherent in equitable remedieslitto v. Finney
437 U.S. 678, 687 n.9 (1978) (quotiNgliken v. Bradley433 U.S. 267, 281 (1977), in turn
guotingSwann v. Charlotte-Mecklenburg Bd. of D2 U.S. 1, 15 (1971)@ccordCitizens for
Responsibility & Ethics in Washington v. U.S. Depdustice 846 F.3d 1235, 1241-42 (D.C. Cir.
2017) (reiterating this principle).

Finally, as to discrimination against individualsttwdisabilities, the Americans with
Disabilities Act (ADA) grants broad remedial autityto the courts. Title Il of the ADA provides
that "no qualified individual with a disability slhaby reason of such disability, be excluded from
participation in or be denied the benefits of the/ges, programs, or activities of a public entity
or be subjected to discrimination by any such enitig2 U.S.C. 8§ 12132. The unjustified

institutional isolation of persons with mental didéies is properly regarded as discrimination
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based on disability, for (1) in findings applicabbethe entire ADA, Congress explicitly identified
unjustified segregation of persons with disab#itigs a form of discrimination (42 U.S.C. 8v
12101(a)(2), 12101(a)(5)); and (2) recognition wéls a rule reflects the evident judgments that
(a) institutional placement of persons who can hlarahd benefit from community settings
perpetuates unwarranted assumptions that personsolsted are incapable or unworthy of
participating in community life, and (b) confinentén an institution severely diminishes the
everyday life activities of individuals, includirfgmily relations, social contacts, work options,
economic independence, educational advancementutugal enrichmentOlmstead v. L. C. by
Zimring, 527 U.S. 581 (1999). The court has additionallgllieat public entities violate the ADA
when they “care for a mentally...disabled individumjfacility] notwithstanding, with reasonable
modifications to its policies and procedures, itildocare for that individual in the community.
Brown v. District of Columbig928 F.3d 1070, 1073 (D.C. Cir. 2019).
1. Plaintiffs Are Likely to Succeed on the Merits of Their Claim

Plaintiffs and proposed class members are subaitgrtkely to prevail on the merits of
their claims. Under the due process clause of ittle Amendment, “[p]retrial detainees (unlike
convicted prisoners) cannot be punished at Kikgsley v. Hendricksqril35 S. Ct. 2466, 2475
(2015);accord Bell v. Wolfisr441 U.S. 520, 535 n.16 (1979). Pretrial detairma@sdemonstrate
that they have been “punished” if the actions takgainst them are either motivated by an intent
to punishKingsley 135 S. Ct. at 2473, or are objectively unreaslkenabe id.

Comparably, when a government entity involuntaciynmits a person, “the Constitution
imposes upon [the state] a corresponding duty wurae some responsibility for [that
individual's] safety and general well-beingordan v. District of Columbial61 F. Supp. 3d 45,

53 (D.D.C. 2016) (quotin@peShaney v. Winnebago Cnty. Dep't of Social Set89 U.S. 189,
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197, (1989), and citinglarvey v. District of Columbiar98 F.3d 1042, 1050-51 (D.C. Cir. 2015)
(discussind>eShaneyn the involuntary commitment context) (alteragon the original))Moses

v. District of Columbia 741 F.Supp.2d 123 (D.D.C. 2010). Due processdsatais for civil
detainees, like those for pretrial detainees, gyleen than those under the Eighth Amendment for
individuals convicted of crimes: “[p]ersons who kaween involuntarily committed are entitled
to more considerate treatment and conditions oficement than criminals whose conditions of
confinement are designed to puniskidungberg v. Romed57 U.S. 307, 321-22 (1982).

If the Court finds here that the conditions aresotiyely unreasonable and/or fail to ensure
Plaintiffs’ safety and well-being, then Plaintiiad class members—all of whom are civil or pretrial
detainees and none of whom has been convictectiwin@—have made out a Fifth Amendment
claim regardless of Defendants’ subjective intSetk id.; accord Darnell v. Pineiy&49 F.3d 17,

35 (2d Cir. 2017) (“[T]he Due Process Clause carvibated when an official does not have
subjective awareness that the official’'s acts (aissions) have subjected the pretrial detainee to a
substantial risk of harm.”). The following analysidies on due process cases under both the Fifth
Amendment (which applies here, because the govetiainactor is the District of Columbia, see
Bolling v. Sharpe347 U.S. 497, 499 (1954)) and the Fourteenth Almet, because the due
process protections under both clauses are the Sayaey. District of Columbig206 F. Supp. 3d
583, 603 n.11 (D.D.C. 2016); Plaintiffs also rely Bighth Amendment cases because a non-
convicted detainee’s rights “are at least as gaedhe Eighth Amendment protections available
to a convicted prisonerCity of Revere v. Mass. Gen. Hqsf63 U.S. 239, 244 (1983ee also
Cty. of Sacramento v. LewiS23 U.S. 833, 850 (1998) (explaining that treathtbat would
violate a convicted person’s Eighth Amendment rigliortiori violates a pretrial detainee’s due

process right).
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Among the most basic rights of civil and pretrigtainees are the right to adequate
medical care)Youngberg457 U.S. at 324 (1982), and reasonable safetyoniinement,see
Helling v. McKinney509 U.S. 25, 33 (1993) (holding that even comddhdividuals may not be
subjected to “a condition of confinement that. isvery likely to cause serious iliness and nesxile
suffering.”). Even for convicted individuals, thgit to medical care includes the right to mental
health careSee Brown v. Plateb63 U.S. 493, 506 (2011). The record evidencea the form of
sworn affidavits from residents in Defendants’ odgtand from attorneys and investigators from
PDS who have witnessed first-hand the conditiori3eféndants’ facilities, and expert declarations
from infectious disease and mental health spetsalisamply demonstrates the breadth and scope
of Defendants’ unconstitutional actions and inawin unreasonably failing to provide adequate
medical care and to protect the health and safd®amtiffs.

During the COVID-19 outbreak, St. Elizabeths haposded by housing symptomatic and
COVID-19 positive individuals together with asymptatic individuals, potentially exposing
individuals who do not have COVID-19; the Hospitas also failed to isolate and quarantine
individuals with the virus or suspected of havihg virus. This is almost exactly the situation the
Supreme Court described lelling, where inmates in “isolation were crowded intd<elith
individuals with “infectious maladies.d. The Hospital has compounded this failure durhng t
COVID-19 crisis by failing to provide basic sanitet appropriate to the situation—in this case,
ample soap and hand sanitizer, increased cleamdgdsinfection of areasSeeWilliams v.
Griffin, 952 F.2d 820, 825 (4th Cir. 199Walker v. Schult717 F.3d 119, 126-27 (2d Cir. 2013);
Gates v. Coak376 F.3d 323, 338 (5th Cir. 2008)¢Bride v. Deer240 F.3d 1287, 1291-92 (10th
Cir. 2001). Significant deficiencies in hygienionditions violate the constitutional rights of

prisoners. SeeCaldwell v. Caesarl50 F. Supp. 2d 50, 64 (D.D.C. 2001). NotablgjrRiffs do
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not need to show that they are currently infectesuiffering “serious health problems” to show that
they face a “substantial risk” of serious harm featnconstitutionalHelling, 509 U.S. at 34. On
the contrary, the Supreme Court rejected the ndii@ “prison authorities ... may ignore a
condition of confinement that is sure or very ik cause serious illness and needless suffering
the next week or month or yeatd. at 33. Even more specifically, the Court held ghason
authorities could not escape responsibility forvpreing “the exposure of inmates to a serious,
communicable disease on the ground that the comptpiinmate shows no serious current
symptoms.’ld.

Essential mental health care has been severelgilegrtduring the COVID-19 outbreak.
Large numbers of staff have called in sick, thealimeent Mall has been closed, and patients are
not receiving necessary care. It bears emphaatstitle CDC Guidance specifically instructs
institutions to “plan for staff absences” includingaking a “plan for alternative coverage by cross-
training staff” and “develop[ing] a plan to secadditional staff.*® The Hospital appears to have
failed to implement any of these measures.

Ample record evidence, expert reports, and pergeadecisions from other circuits
demonstrate that patients at the Hospital facebatantial risk of contracting COVID-19. The
record evidence shows that Plaintiffs and propadass members face a “substantial risk” of
contracting COVID-19. Most significantly, according Defendants, there are already 79
confirmed cases of COVID-19 in their facilities—Sthff and 33 patients. And 156 persons—74

patients and 82 staff are in isolation or quarantin

40 Ctrs. DISEASECONTROL& PREVENTION, Interim Guidance on Management of Coronavirus Dige2019 (COVID-
19) in Correctional and Detention FaciliiegMar. 23, 2020), https://www.cdc.gov/coronavir@®¥9-
ncov/community/correction-detention/guidance-cdicgral-detention.html
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In his expert declaration, Dr. Golob explains thégctions like COVID-19 can spread more
rapidly in congregate environments, “particularlyhere residents cannot engage in social
distancing measures, cannot practice proper hygarkcannot isolate themselves from infected
residents or staff.” Golob Decl.  13.

This risk is intolerableCf. Helling, 509 U.S. at 36 (asking “whether society considees
risk that the prisoner complains of to be so grthat it violates contemporary standards of
decency to exposanyoneunwillingly to such a risk.”). The available datari the CDC show
that of Americans generally who tested positive foDVID-19, nearly a third require
hospitalization, many of those require admissiothoICU, and between 1.8 and 3.4 percent of
people die. From a clinical and public health pecsipe, COVID-19 poses a risk of serious harm
to anyone who contracts it. Dr. Golob explains thet severe risk extends not only to the elderly,
but to “younger and healthier people” for whom &afion of this virus requires supportive care,
which includes supplemental oxygen, positive presseentilation, and in extreme cases,
extracorporeal mechanical oxygenation.” Golob D§d.

The declarations of emergency from nearly evergllef government is strong evidence
COVID-19 is a risk that society considers to bevgrdn declaring a national emergency on March
13, 2020, President Trump proclaimed that “[theegd of COVID-19 within our Nation’s
communities threatens to strain our Nation’s health systems**. Mayor Bowser’s Declaration
of Public Health Emergency includes the findingttB®VID- 19 “poses a significant risk of

substantial future harm to a large number of pewptae District of Columbia®*®

41 Exec. Order No. 9994, 85 Fed. Reg. 15337 (Mar2@20),available at
https://www.govinfo.gov/content/pkg/FR-2020-03- 1/2020-05794.pdf.

42 Mayor’s Order 2020-046, § I(C) (Mar. 11, 202&ailable at
https://mayor.dc.gov/sites/default/files/dc/sitegyimrmb/release_content/attachments/MO.DeclaratiturtuicHealt
hEmergency03.11.20.pdf.
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For these and other reasons, many courts havemeeodgthat COVID-19 poses a risk of
serious harm. The CourtBasank v. DeckeNo. 20-cv-2518 (AT), 2020 WL 1481503 (S.D.N.Y.
Mar. 26, 2020), pointed to “[a] number of courtsthis district and elsewhere [that] have
recognized the threat that COVID-19 poses to imlligls held in jails and other detention
facilities.” Id. at *3 (citing United States v. Stephem$o. 15-cr-95 (AJN), 2020 WL 1295155, at
*2 (S.D.N.Y. Mar. 19, 2020}Jnited States v. Garlo¢iNo. 18-cr-418 (VC), 2020 WL 1439980,
at *1 (N.D. Cal. Mar. 25, 2020)). The New Jersepi®@me Court, in approving an order resulting
in the release of approximately 1,000 people froemwNersey jails, described “the profound risk
posed to people in correctional facilities arisirgn the spread of COVID-19Jh the Matter of
the Request to Commute or Suspend County Jail ri®est€€ase No. 84230 (N.J. March 22,
2020). Even this Court’s own operations have beamdtically changed by the “pandemic,” in
Chief Judge Howell's words, “reflecting the seriness of the need to combat the community
spread of the virus.Ih re: Court Operations in Exigent Circumstances&ted by the COVID-
19 PandemicStanding Order No. 20-9 (BAH), at 1-2.

To recognize the gravity of the risk, the courtchmk no further than statements of the
District’s own officials, including Defendant BazrdVlayor Bowser herself announced on March
11, 2020, that COVID-19 “poses a significant rislsobstantial future harm to a large number of
people in the District of Columbia.” Mayor’'s Ord2020-046, 8 I(C) (March 11, 2020). And in
response to a letter from Plaintiffs’ counsel, Def@nt Barzon recognized “the significant perils
posed by the highly communicable coronavirus.” ddpefant Barzon advised that on March 12,

the Hospital activated its Emergency Preparedniess P
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Plaintiffs and proposed class members are likepréwail in showing that Defendants have
disregarded and continue to disregard the exceaskéo their health or safety. Ms. Jones notes
that the conditions at the Hospital are “a clesk to health and safety.” Jones | 16.

The very failures of Defendants in this case hagenbfound to constitute deliberate
indifference in like cases. For instance Haliciano v. Gonzalesl3 F. Supp. 2d 151 (D.P.R.
1998), the Court found that the defendant’s “ingpil . . to properly isolate cases of active
tuberculosis,” the “insufficient medical dormitobeds,” the failure to “fully screen incoming
inmates,” and the failure to “provide for a sickl sgstem that ensures access to care and that is
capable of effectively handling emergencies” caustd deliberate indifferencéd. at 208—09.

In other cases, the defendant’s inability to “adegly quarantine or remove inmates and support
staff known to have active tuberculosis” was foundconstitute deliberate indifferenc8ee
Shimon v. Dep’t of Corr. Servs. for N.Xo. 93-cv-3144 (DC), 1996 WL 15688, at *1 (S.DrN.
Jan. 17, 1996). And idoy v. Healthcare CM3®34 F. Supp. 2d 482 (D. Del. 2008), the Court
found that the plaintiffs stated a claim undertghth Amendment where the warden “was aware
that inmates were not thoroughly screened for desdé&fore going into general population and
that Correctional Medical Services does not hapelecy in place to examine inmates before
placing them into general populationd. at 485. As discussed above, the record is replgte w
Defendants’ deficient performance in all of thesg¢egories, including their failed quarantine
policy, rampant medical delays, and ineffectiveesning procedures.

Defendants’ failure to protect Plaintiffs and thgeative unreasonableness of their conduct
can also be shown by reference to their failufeltow accepted medical standards—a showing that
suffices to meet even the Eighth Amendment stanttiatds more demanding than due process. The

Court inHernandez v. County of Montereyl0 F. Supp. 3d 929 (N.D. Cal. 2015), explairred t
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“known noncompliance with generally accepted gumgs for inmate health strongly indicates
deliberate indifference to a substantial risk ofimes harm.”Id. at 943. Here, Dr. Stern’s
declaration makes clear that Defendants are oabwipliance in critical categories, including
screening and testing policies, social distancetgirements, medical isolation, and quarantine
protocols. Stern Decl. | 16.

Defendants are also unnecessarily and discrimihatimstitutionalizing patients who
could be served in a community-based placementleda date they have failed to evaluate and
develop release plans. While, under Title 1l oé tADA, a public entity may rely on the
assessments of its own professionals in determmwinether an individual "meets the essential
eligibility requirements” for habilitation in a canunity-based program, those assessments must
be reasonabl®Imstead v. L.V. by Zimring, 527 U.S. 581, 6&@2endant’s actions, and inactions,
in addressing the COVID-19 pandemic have createdna@asonable risk of harm to Plaintiffs’
mental and physical health which undermines anyipusly existing justification for their
institutionalization. Defendants’ failure to evaeall patients for community placement does not
allow the conclusion that plaintiffs isolation iareently justified.See Long v. Benspio. 08-
0026, 2008 U.S. Dist. LEXIS 109917, 2008 WL 4571984*2 (N.D. Fla. 2008) (refusing to
limit class to individuals whom state professiondéemed could be treated in the community,
because a State "cannot deny the [integration} sghply by refusing to acknowledge that the
individual could receive appropriate care in thenoanity. Otherwise the right would, or at least
could, become wholly illusory."). Plaintiffs ane danger of contracting a highly communicable,
potentially fatal virus. The very treatment theyrammstitutionalized to receive, intensive inpatien
psychiatric care, is not taking place. Given theseumstances, continued segregation and

institutionalization of plaintiffs is not reasonabl
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In short, even as to convicted individuals (whitdaiffs arenot), a facility “that deprives
[persons] of basic sustenance, including adequatikaal care, is incompatible with the concept
of human dignity and has no place in civilized sbeci’ Brown v. Plata 563 U.S. 493, 510-11
(2011). Given the grave risk of infection durihg ICOVID-19 pandemic, the conditions to which
Defendants are subjecting Plaintiffs in Saint Hietds Hospital fall below basic standards of
decency, are objectively unreasonable, fail to englaintiffs’ reasonable safety, and therefore
violate due process. While Defendants may have readonable assessments justifying the
institutionalization of plaintiffs in a functioningafe psychiatric facility, the equities have t&uf
in light of the COVID-19 pandemic such that theksigo plaintiffs physical and mental health
outweigh and limited benefit of inadequate mentaltin treatment they will receive for the
duration of the public health emergency.

2. Plaintiffs Will Suffer Irreparable Harm Unless Defendants Are Enjoined from
Following a Policy that Will Allow them to be Housel in Unconstitutional
Conditions in the Future

As discussed above, Plaintiffs’ constitutional atatutory rights are being deprived, and
nothing more is needed to prove irreparable haatabse the deprivation of constitutional rights,
“for even minimal periods of time, unquestionabbystitutes irreparable injuryMills v. District
of Columbia 571 F.3d 1304, 1312 (D.C. Cir. 2008)itchell v. Cuomp 748 F.2d 804, 806 (2d
Cir. 1984) (“When an alleged deprivation of a cdansibnal right is involved, most courts hold
that no further showing of irreparable injury iscaessary.”) (citing 11 C. Wright & A. Miller,
Federal Practice and Procedure § 2948.1 (1978)®;generalBrown v. Plata 563 U.S. 493,
511 (2011) (“Courts . . . must not shrink from thabligation to enforce the constitutional rights
of . . . prisoners.” (internal quotation marks amétion omitted)). IMOImstead v. Zimringthe

Court was concerned with two distinct harms peapld disabilities suffer when subjected to
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discriminatory unjustified isolatiorOImstead v. L. C. by Zimrin27 U.S. 581, 60(irst, the
Court was concerned with the stigma society placesdividuals with disabilities when they are
isolated and, secondly, the Court was concernddrttiaviduals with disabilities so isolated have
severely diminished everyday life activities, irdilug family relations, social contacts, work
options, economic independence, educational adwagrte and cultural enrichmemd. And even

if Plaintiffs did not suffer constitutional injurythese facts demonstrate irreparable harm, as
discussed below.

Plaintiffs are individuals with seriously mentdhédsses, many involuntarily housed in a
psychiatric hospital. During the pandemic, thewendeen unnecessarily exposed to the
coronavirus without adequate means to protect tebms, have been grouped with individuals
who likely have COVID-19, and have not receivedcadde care when they exhibit symptoms of
the disease. Every day, they are deprived ofdhap,shand sanitizer, and masks to allow them to
adequately mitigate their risk of infection. Evelay, they are being deprived of the mental health
care that is the purpose of their commitment taibspital.

Elizabeth Jones has over 35 years of experienceagivamn the provision of services to
people with intellectual and behavioral health bis#es, including managing public sector
psychiatric hospitals in the District of Columbidassachusetts, and Maine. Jones Decl. § 1. She
was the Hospital Director at St. Elizabeths Ho$grtam February 1998 through April 2000 at
which time she became Chief Operating Officer for District of Columbia’s Commission on
Mental Health Services while it was under federlrt receivership.ld. at 5. According to
Jones, delays in the treatment of a physical drieésa patient who has been institutionalized can
result in feelings of isolation, hopelessness, @spair, as well as increased stress and anxiety.

Id. at § 11. St. Elizabeths’ failure to provide safsecurity, predictability, and continuity of care
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is counter to effective treatment and has resuttéglar and actual harm, including regression, loss
of self-esteem, and exacerbation of distress aigghtemed instability, leading to longer lengths of
hospitalization and the likelihood of more resixietmeasures such as loss of privileges or the use
of seclusion or restraintdd. at  12. Jones has concluded based on her re¥ithe statements

of the Plaintiffs that the conditions at St. Elieéitds Hospital presented a clear risk to health of
safety and drastic deterrents to treatment, regoeed timely discharge of the its patientd. at

1 16.

Every day during the current crisis, Plaintiffs &eang deprived of the essentials of the
care that the District is required to provid8ee Youngbergt57 U.S. at 324. As described by
Jones, irreparable harm is occurring with eachipgssay as the conditions at St. Elizabeth’s
“inevitably will result in long lasting, if not paranent, damages to the patients and their efforts a
recovery” (Jones Decl. 1 16), demonstrating thel fieethe relief Plaintiffs seek here.

In addition to the present danger, there is a ssrédanger of recurrent violation because
this is the third time in three years that patiexitSt. Elizabeths have been subjected to dangerous
conditions of various kinds when, in the face ofrsis at the Hospital, Defendants failed to
respond with necessary measures to protect patiéiis Defendants’ Emergency Protocols have
now thrice failed to provide safe or humane condgiof confinement, or adequate mental health
or other care during a crisis.

3. Enjoining Defendants from Failing to House and Tre& Involuntarily
Committed Persons in Conditions that Meet the MostBasic Standard of
Decency Will Not Substantially Injure Defendants orOther Interested Parties

As discussedsuprg Plaintiffs and others similarly situated, willfgr irreparable harm in

the absence of relief from this Court. In contrtst,injunction would impose no measurable harm

on Defendants. When a government entity involulyt@ommits persons to its custody, it has an
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obligation to provide essential§.oungberg v. Romed57 U.S. 307, 324 (1982). Defendants have
no legal right to confine Plaintiffs and others whe¢hey are exposed to a dangerous and life-
threatening risk.

As outlined in the relief section, there are meaesubefendants can take to address the
risks of COVID-19 as well as patient and publicetafthat would allow Defendants to transfer
Plaintiffs and other similarly situated individuatsother appropriate facilities or discharge them
(where appropriate) to community-based care. ladeés Defendants’ affirmative obligation to
do so when circumstances exist such that the isolaf individuals with disabilities is no longer
justified. The ADA seeks to prevent not only intenal discrimination against people with
disabilities, but also—primarily—discrimination tharesults from "thoughtlessness and
indifference,” that is, from "benign neglecAlexander v. Choatet69 U.S. 287, 301 (1985); see
H.R. Rep. No. 101-485(ll), at 29 (1990). Thus, ldw® requires "affirmative accommodations to
ensure that facially neutral rules do not in pctdiscriminate against individuals with
disabilities."Henrietta D. v. Bloomberdg31 F.3d. 261, 275 (2d Cir, 2003ge also Tennessee V.
Lang 541 U.S. 509, 511 (2004) ("Recognizing that fa&liuo accommodate persons with
disabilities will often have the same practicaketfas outright exclusion, Congress required the
States to take reasonable measures to removebarriers to accessibility."); 42 U.S.C. §
12112(b)(5)(A) (defining discrimination to includaling to "mak[e] reasonable accommodations
to the known physical or mental limitations of aheywise qualified individual with a disability").
Defendants’ continued isolation of Plaintiffs dwetheir refusal to modify their evaluation and
release policies in light of the COVID-19 pandensiainreasonable and the risks Plaintiffs and
Plaintiffs class are being subjected to in thisecase even more egregious than the facts in

Alexander v. Choatas Defendant’s indifference towards Plaintiffea$ benign, but subjects them
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to an unreasonable risk of contracting a highly mamicable, potentially fatal virus all while
depriving them of necessary mental health servibetendants provide a wide array of services
in the community to meet the needs of Plaintiffsluding diagnostic/assessment services,
counseling, medication, intensive day treatment engls/emergency servic&sindividualized
behavioral health services are supported by ratetimh programs, peer supports, supportive
employment opportunities, housing assistance arahge of community housing alternatives to
facility-based caré? These services are being provided by Defendamisgithe COVID-19 crisis
and could be provided to Plaintiffs and Plaintiiss in the community.

As described in the Jones Declaration, this processld involve conducting an
individualized assessment of each patient by Stabéths staff. Jones Decl.  17(b). This
assessment could be made by the Medical Direator wabuld require consideration of whether
other options exist in lieu of continued placeman®t. Elizabeths. Jones Decl. § 17(d). Because
the assessments could be made with current emglamfeBefendants and the costs of placing
patients in community settings or to private haapitare roughly comparable (if not less
expensive) than housing the individuals at St.dBleths, there is no reason to believe that ordering
the requested relief will substantially injure Dadents.

Similarly, there is no reason why Defendants shadtl stop the admissions of new
patients. Individuals who would ordinarily be semSaint Elizabeths can be sent to a community
setting with support, or if supervision is essdntma private psychiatric hospital in the Distyic

and there is no reason to believe that ordering seleef will substantially injure Defendants.

43 Dist. Of Columbia, Dep’t of Behavioral Healthdult Servicesavailable at https://dbh.dc.gov/service/adult-
services
441d.
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4. A TRO Will Serve the Public Interest.

The public interest is served when constitutiomal atatutory rights are protected. “It is
always in the public interest to prevent the violatof a party’s constitutional rightsSimms v.
District of Columbia 872 F. Supp. 2d 90, 105 (D.D.C. 2012) (quothglah v. BushNo. 04-cv-
1254, 2005 WL 711814 at *6 (D.D.C. Mar. 29, 2008 ¢ord Lamprecht v. F.C.C958 F.2d 382,
390 (D.C. Cir. 1992) (“a [government] policy that unconstitutional would inherently conflict
with the public interest”). In the instant cades public interest would be vindicated by honoring
individual civil rights and restoring basic standiof decency to the treatment of Plaintiffs and
other patients at the Hospital during future criskés long as departing residents are held in
appropriate isolation, the risk to public healthmach greater keeping them at Saint Elizabeths
than transferring them elsewhere or letting therma-anside the facility, they will continue to
spread COVID-19 within the congregate setting anfiddt more staff, who will further infect the
community. Outside, they can self-isolate afterrgntine just as the Mayor has ordered everyone
else to do.

REQUESTED REMEDY

Defendant’s policies and practices have led to natike conditions that have placed
patients at Saint Elizabeths at an “imminent angtted risk from COVID-19.” Stern Decl. § 12.
Further, Defendants have deprived patients of sacgsare and created a chaotic environment
that, if allowed to continue, will be “drastic detents to treatment, recovery and timely dischérge.
Jones Decl. {1 16. The Court should order emergegimf to accomplish two things. First, it
should order the Department of Behavioral Healflollow public health guidelines for preventing
and controlling the spread of COVID-19 at Sainz&lieths Hospital, including, after conducting

individualized assessments, significantly redut¢hgpatient population at the Hospital. Second,
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it should enjoin Defendants from further damagiteRiffs’ mental health by continuing lack of

essential treatment.

1. Significant downsizing of Saint Elizabeths Hitalgs the most effective way to prevent

and control the spread of COVID-19 among the p&ierStern Decl. {{ 13-15; Jones Decl. {1

17(a) & 17(j)(ii). To this end, the Court shouldler Defendants to:

a.

Cease all admissions to the Hospital until the ileas St. Elizabeths is sufficiently
reduced to allow for social distancing and patiexttthe hospital are no longer at a
heightened risk due to COVID-19;

Conduct an individualized assessment of each gatdthin 48 hours, to assess
the current effect of these conditions on the paaged to determine whether other
options exist in lieu of continued placement at Hizabeths. This assessment
should be conducted with input from the patientssatment team, the patient’s
attorney, and/or the protection and advocacy agérae District.

Evaluate all patients for community placement, canié risk assessment, identify
potential community-based supports that build orsteyg systems of care, and
then, whenever possible, recommend release.

Implement release recommendations from the assesde®m consistent with
public health guidelines for quarantining and isaapatients who may have been
exposed to COVID-19.

Develop a staffing contingency plan that includegpmying sufficient qualified
temporary staff to ensure adequate infection cordara that patients receive

necessary treatment and care in light of staffirytages.
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2. To the extent continued placement at St. Bé#tas is the only reasonable option for
some individuals, the Court should order Defendtmts

a. Provide appropriate COVID-19 intervention and carthe Hospital, including (i)
evaluating patients and where appropriate admnmsteapid COVID-19 tests;
(i) ensuring clinically effective isolation and apantine for patients with
confirmed and suspected COVID-19 cases; and @igmnining equipment needs
and immediately providing masks for any individudisplaying or reporting
COVID-19 symptoms or exposure until they can beluatad by a qualified
medical professional or placed in quarantine;

b. Ensure that each patient has timely and completesacto essential hygiene,
including soap, hand sanitizer, and running waserd materials needed to
disinfect surfaces that may be contaminated;

c. Develop capacity for patients, who are not infeced for whom release is not
possible, to be housed in an auxiliary facilityiLifite density at St. Elizabeths is
sufficiently reduced to allow for social distancingnd implement social
distancing in accordance with public health guiki

d. Ensure robust education about COVID-19 for patientduding education about
how to identify symptoms, how to take preventatmeasures, how to contact
patient advocates, and about any changes in pokcid practices at the Hospital.
There should be sufficient opportunity to ask agxkive answers to questions.

3. The conditions at Saint Elizabeths are alssioguirreparable harm to the Plaintiffs.
All patients at Saint Elizabeths are, by definitionneed of psychiatric care. Yet during thisis;i

Defendants have ceased providing key componentthaif care and are not systematically
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providing alternatives that can be implemented sb@ist with COVID-19 public health
guidelines, such as virtual or telemedicine altevea. To remedy this, the Court should order
Defendants to conduct individual assessments ofi @atient, with input from the patient’s
treatment team, the patient’s attorney, and/orrabpportive decision makers as determined by
the patient, to assess the effects of the strassranma of the current COVID-19 pandemic and
the repercussions that Defendants’ deprivationppf@priate mental health services has had on
the patient” mental health status. If the assesgrdetermines that changes to a patient’s tredtmen
plans are needed, such changes should be impleimemnteediately.

4. Finally, the Court should order that the Defamtd provide the Court and Plaintiffs with
daily reports to ensure that the measures laidnatiite Court’s order are being followed. To that
end, the daily report should include (i) the dadnsus of patients, (i) the number of admissions,
(iii) the number of individualized assessments cletegol, (iv) the number of patients the
assessment team has recommended released andrtherraf patients recommended for release
or change in treatment, as well as any instanceaxthe recommendation for release or treatment
has not been implemented, (v) for any patient remgiin the facility, their COVID-19 status and
their quarantine or isolation status, (vi) the yailaff census, and (vii) all complaints reported t
the Hospital's patient advocate.

Dated: April 16, 2020 Respectfully submitted,
[s/ John A. Freedman
John A. Freedman (D.C. Bar No. 453075)
Tirzah S. Lollar (D.C. Bar No. 497295)
Brian A. Vaca (D.C. Bar No. 888324978)
ARNOLD & PORTER KAYE SCHOLER LLP
601 Massachusetts Avenue, N.W.
Washington, D.C. 20004
(202) 942-5000

John.Freedman@arnoldporter.com
Tirzah.Lollar@arnoldporter.com
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Brian.Vaca@arnoldporter.com

Kaitlin Banner (D.C. Bar No. 1000436)
Margaret Hart (D.C. Bar No. 1030528)
Hannah Lieberman (D.C. Bar No. 336776)
Jonathan Smith (D.C. Bar No. 396578)
WASHINGTON LAWYERS' COMMITTEE FOR
CIVIL RIGHTS AND URBAN AFFAIRS
700 14th Street, NW, Suite 400
Washington, DC 20005

Phone: (202) 319-1000

Fax: (202) 319-1010
kaitlin_banner@washlaw.org
margaret_hart@washlaw.org
hannah_lieberman@washlaw.org
jonathan_smith@washlaw.org

Scott Michelman (D.C. Bar No. 1006945)
Arthur B. Spitzer (D.C. Bar No. 235960)
Michael Perloff (D.C. Bar No. 1601047)
AMERICAN CIVIL LIBERTIES UNION
FOUNDATION OF THE DISTRICT OF
COLUMBIA

915 15th Street NW, Second Floor
Washington, D.C. 20005

(202) 457-0800
smichelman@acludc.org
aspitzer@acludc.org
mperloff@acludc.org
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I, Elizabeth Jones, declare and state the following:

Relevant Experience

1. | have over 35 years of experience managing the provision of services to people
with intellectual and behavioral health disabilities, including managing public sector psychiatric
hospitals in Massachusetts, Maine, and the District Columbia.

2. | currently serve as the court-appointed Independent Reviewer in United States v.
Georgia, Civ. Action No. 1:10-CV-249-CAP, overseeing implementation of a federal consent
decree requiring the development of integrated community-based services and supports as
alternatives to institutionalization for individuals with developmental disabilities and/or mental
illness in the State of Georgia.

3. From 2004 until 2017, | served as the Court Monitor in Evans v. Bowser, Civ.
Action No. 76-293, a federal class action lawsuit concerning the care and treatment of people
with intellectual and developmental disabilities in the District of Columbia. As Court Monitor, |
oversaw and reported on implementation of court orders related to the development of
community-based, individualized services/supports for former residents of the District- operated
Forest Haven institution (now closed) for children and adults with intellectual and/or
developmental disabilities.

4, From 2001 until 2004, I was the Senior Planner for the District of Columbia’s
newly formed Department of Mental Health, where | was responsible for planning systemic

initiatives that improve the quality of care/treatment for individuals with serious mental illness.

5. | was the Hospital Director for St. Elizabeths Hospital from February 1998
through April 2000. I then became the Chief Operating Officer for the District of Columbia’s

Commission on Mental Health Services while it was under federal court receivership.
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6. | have reviewed the April 16, 2020 Amended Complaint in Costa v. Bazron,
No 1:19-cv-3185 (RMD)(DDC) and the declarations of Hadley Truettner, Ashley Guzman,
Wanda Rose, Penelope Donkar and Danielle Mason.

Patients at St. Elizabeths Hospital

7. Individuals who have been admitted to St. Elizabeths Hospital have serious and
persistent mental illness and have been determined by the District to need intensive inpatient care
to support their recovery.

8. Admission to a psychiatric institution is a serious decision that seeks to prevent or
ameliorate harm; enable an individual to return to a productive life as a member of his or her
community; and provide a dignified, respectful and supportive environment characterized by
stability, security, and generally accepted standards of individualized treatment, continuity of
care, professionalism, health, and safety. Institutionalization should be a last resort when
community supports are not sufficient and as short as is necessary to provide treatment of care
that would permit the individual to live in a more integrated setting.

9. To achieve these goals, the hospital setting must be safe, calm, predictable in its
routine, and responsive to each individual’s needs for treatment.

10.  Anenvironment that is chaotic, unpredictable, and unsafe, and in which patients
are not receiving individualized, continuous, intensive treatment risks traumatizing people
further and exacerbating the psychiatric needs that were the basis for their admission.

11. Since institutionalization in a psychiatric facility restricts self-determination,
freedom of movement, curtailment of access to social networks and integration into community-
based settings and activities, delays in the treatment of a psychiatric illness in this setting can

result in feelings of isolation, feelings of hopelessness, despair and increased stress/anxiety.
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12.  The failure to provide safety, security, predictability, and continuity of care is
counter to effective treatment and results in fear of harm and actual harm, including regression,
loss of self-esteem, and exacerbation of distress and heightened instability, leading to longer
lengths of hospitalization and the likelihood of more restrictive measures, such as loss of
privileges or the use of seclusion and/or restraints.

Effects of Current Conditions at St. Elizabeths Hospital

13.  Asreported to me in the declarations cited above, patients at St. Elizabeths are not
receiving their regular psychiatric care. Patients are confined to their units and their rooms and
are unable to attend regularly scheduled therapy. Patients have not been provided with any
consistent alternative virtual or telephonic therapy.

14. It is my understanding that treatment planning meetings, observation of the
implementation of treatment plans, requisite documentation, and other expected activities and
oversight are not able to take place because of the chaotic situation created by COVID-19.

15. It is my understanding that patients at Saint Elizabeths Hospital are not able to
maintain six feet of distance between themselves and other people (“social distancing’) and are
sharing common space with other patients and staff on their Units. It is my understanding, based
on the documents | have reviewed, that patients are not being tested for COVID-19 rapidly;
asymptomatic patients are not being quarantined or isolated from patients who have tested
positive for COVID-19 or who have been exposed to COVID-19; and that there are large staff

absences from Saint Elizabeths.

16.  The conditions at St. Elizabeths Hospital, as described to me, are a clear risk to
health and safety. They are drastic deterrents to treatment, recovery and timely discharge. They

risk traumatizing patients and exacerbating symptoms of mental illness and inevitably will result
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in long lasting, if not permanent, damage to the individuals and their efforts at recovery.

Without a doubt, these circumstances violate professional standards of care and treatment.
Remedy

17.  The current conditions at St. Elizabeths Hospital, as described to me, are
shockingly unacceptable and immediate action needs to be taken to prevent further harm. Based
on my experience managing the provision of treatment to individuals with mental illness in the
District, including at St. Elizabeths Hospital, and elsewhere, | recommend the following steps be

taken:

a. Cease all admissions to the Hospital until the density at St. Elizabeths is

sufficiently reduced to allow for social distancing.

b. Ensure that each patient has a treatment plan to mitigate the trauma of the
current conditions.

C. The Medical Director at Saint Elizabeths Hospital should conduct
individual assessments of patients with input from the patients’ treatment team, his/her attorney,
and/or other supportive decision makers as determined by patient choice to assess the effects of
the stress and trauma of the impact of the current COVID-19 pandemic, and the repercussions
Defendants’ deprivation of appropriate mental health services has had on patients’ mental health
status and determine if changes to individual patients’ treatment plans are needed and implement
any changes and recommendations from the individualized assessments immediately.

d. The Medical Director at St. Elizabeths Hospital should conduct an
individualized assessment of each patient to assess the current effect of these conditions on the
patient and determine whether other options exist in lieu of continued placement at St.

Elizabeths. This assessment should be conducted with input from the patient’s treatment team,
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his/her attorney, and/or the protection and advocacy agency for the District.

e. The assessment team, as described above, should evaluate all patients for
community placement, conduct a risk assessment, identify potential community-based supports
that build on existing systems of care, and then, whenever possible, recommend release.

f. In making this determination, the Medical Director must consider a full
range of alternative treatment options, including those currently or potentially available in the
community.

g. Some individuals may be able to be discharged to a community setting
with support, for example, from an Assertive Community Treatment (ACT) Team or other
community-based supports.

h. Action should be taken in each case in a timely manner. All assessments
must be completed within 48 hours and the recommendations from the assessments must be
implemented immediately.

I Under no circumstances should an individual be transferred to a nursing
home or jail.

J. If continued placement at St. Elizabeths is the only reasonable option, then
the following should occur:

i.  Provide appropriate COVID-19 intervention and care at the Hospital
with teams of medical professionals and infection experts who can:
a. Develop, update, and implement best practices for reducing
the infection rates at Saint Elizabeths Hospital, including
providing appropriate and accessible guidance to staff and

patients;
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b. Administer rapid COVID-19 tests for anyone displaying
known symptoms of COVID-19 or who has been exposed
to someone with known symptoms or who has tested

positive for COVID-19;

C. Ensure segregation of confirmed and suspected COVID-19
cases;
d. Determine equipment needs and immediately provide

masks for any individual displaying or reporting COVID-
19 symptoms or exposure until they can be evaluated by a
qualified medical professional or placed in quarantine;

e. Ensure that each patient has timely and complete access to
essential hygiene;

f. Provide on-site care and medical assessment, including
medical care and therapy that is appropriate for each
individual’s needs.

ii.  Develop capacity for patients, who are not infected and for whom
release is not possible, to be housed in an auxiliary facility until the
density at St. Elizabeths is sufficiently reduced to allow for social
distancing, and implement social distancing in accordance with public
health guidelines.

ii.  Frequently communicate with patients to provide information about
COVID-19, reducing the risk of transmission, and any changes in

policies or practices.



Case 1:19-cv-03185-RDM Document 39-2 Filed 04/18/20 Page 7 of 18

iv.  Ensure robust education to patients, including sufficient opportunity to
ask and receive answers to questions about COVID-19, how to identify
symptoms, and how to take preventative measures.

v.  Ensure expedited access to both independent and internal patient
advocates in order to address any patient concerns about their medical
care or the conditions in the Hospital.

vi.  Assigned dedicated staff to each Unit and do not move staff between
Units except to comply with public health recommendations regarding
the segregation of people with COVID-19 symptoms, exposure, or
positive tests so that patients develop a relationship with the staff
person who is caring for them.

vii.  Ensure patients are able to go outside daily and recreate while
maintaining appropriate social distance.

18. Develop a staffing contingency plan that includes employing sufficient qualified
temporary staff to ensure adequate infection control and that patients receive necessary treatment
and care in light of staffing shortages.

19.  Provide daily reporting to the Plaintiffs’ attorneys about the number of patients,
their COVID-19 status, their quarantine status, the number of staff who reported to work, the
number of restraint and seclusion events (including medical restraint), and all complaints
reported to the Hospital’s patient advocate.

20.  The Court should continue to provide oversight until these damaging and utterly
substandard circumstances have ended. A timetable should be agreed upon and penalties should

be assessed if the timelines are not met.
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| declare, under penalty of perjury, that the forgoing is true and correct. Executed on

April 17, 2020.

’Gulum bNH
J

Elizabeth Jones
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RESUME
ELIZABETH JONES

Address: 608 Symphony Woods Drive
Silver Spring, MD 20901
elzjns@aol.com
(240) 423-4648

EDUCATION
Bachelor of Arts, English, University of Californéd Santa Barbara, 1972.

Graduate work (20 credit hours) in Educational Rejagy, Georgia State University,
Atlanta, GA, 1976-77.

Master of Science, Labor Studies, University of Sahusetts, Amherst, Labor Relations
and Research Center, 1982. Thesis focused on theeRbland Labor/Management
agreement regarding the transfer of public empleye®n institutional to community-
based programs.

Program for Senior Executives in the CommonweditMassachusetts, Kennedy School
of Government, Cambridge, MA, 1983.

Web-based Certificate Course in Supported Employmérginia Commonwealth
University, Rehabilitation Research and Trainingn€e on Workplace Supports,
Richmond, VA, 2002.

WORK EXPERIENCE

October 28, 2010 to present: Independent Reviewer
United Statesv. State of Georgia

With agreement of the Parties, appointed by theddristates District Court to review the
State of Georgia’s implementation of a Settlemegrte&ment requiring the development
of integrated community-based services and suppsrgdternatives to

institutionalization for individuals with developmigl disabilities and/or mental iliness.

February 10, 2004 to January 10, 2017:  Court Monitor
Washington, DC

Appointed as Court Monitor in Federal Court classom litigation, Evans v. Bowser,
brought to compel the development of community-daselividualized
services/supports for former residents of the Bistperated Forest Haven institution
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(now closed) for children and adults with intellgadtand/or developmental disabilities.
Responsibilities included oversight of all monitagyiactivities, management of the Court
Monitoring Office, reporting to the Federal Cowamd working with the Parties to
identify issues/concerns affecting compliance wotlhgstanding court orders and
agreements.

November 5, 2003 to December 31, 2004: Receiver
Riverview Psychiatric Center/Augusta
Mental Health Institute
Augusta, ME

Appointed by the Maine Superior Court in the BateBlarvey case, class action
litigation brought in 1989 to ensure the provisaiimental health treatment to current
and former clients of the Augusta Mental Healthitote. Responsibilities included
oversight of all Hospital management and operatipreparation and implementation of
a work plan that will lead to compliance with therSent Decree, and monthly reporting
to the Court. The Receivership was vacated by #ve Court of Maine in December
2004.

August 1, 2001 to February 10, 2004: Senior Planner
District of Columbia
Department of Mental Health
Washington, DC

Within the newly formed Department of Mental Healtsponsible for planning
systemic initiatives that improve the quality of@#&reatment for individuals with serious
mental illness. Major responsibility for the Depaent’s evidence-based supported
employment initiative, including the Ticket to Wordkevelopment of core curriculum for
employment specialists; implementation of the Johrn& Johnson-Dartmouth
Community Mental Health Program grant award; datlysis of existing employment
services; restructuring employment models no lorgesidered consistent with best
practices; and interagency collaboration to expang@loyment options for adults and
youth with serious mental illness/emotional disturte. Additionally, exercised major
responsibility for interagency efforts to improvengces/supports for those clients with a
dual diagnosis of mental iliness/intellectual dikgb

June 1, 2000 to August 1, 2001: Chief Operating Officer
District of Columbia
Commission on Mental Health Services
Washington, DC

April 1, 2000 to June 1, 2000: Acting Chief Operating Officer
Under the direction of the Transitional Receivesponsible for the day to day operations

of the Commission including supervision of all adisirative and programmatic
functions; working with other government agencied providers of services/supports to
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the Commission and its clients; collaborating vatimsumer groups, advocates, family
groups and other interested parties to strengtiemental health system’s
responsiveness and effectiveness in meeting itslates; participating in the design and
implementation of systemic reform initiatives; as@eing the investigation and resolution
of concerns impeding the delivery of services/sutgpof the highest possible quality.

February 1998 to April 2000: Hospital Director
St. Elizabeths Hospital
Washington, DC

Overall management responsibility for the AcuteeCamd Continuing Care programs of
a public psychiatric hospital then under Federalr€eceivership pursuant to orders in
the Dixon case, a longstanding class action lawsaindating the development of a
comprehensive community based mental health system.

Responsibilities included direction and oversighthe provision of active treatment to
approximately 375 clients; identification of appnape community services for
individuals no longer requiring stabilization in Epatient setting; management of
personnel and budget; work with advocates, famileggal representatives, community
providers, community advocacy groups and publicafs. As a member of the senior
executive staff, responsible for working with thecRiver and colleagues to design,
implement and evaluate strategies for systemiamefélso responsible for the overall
management of the CarePoint Project, an initiadegigned to substantially reform and
improve the provision of individualized serviceslaupports.

June 1990 to February 1998: Executive Director
Disability Rights Maryland
Baltimore, MD.

Disability Rights Maryland, formerly known as theadland Disability Law Center, is a
public interest law firm funded mainly through fealeand state grants and contracts.
Pursuant to federal law, it has been designatex 4if77 as the Protection and
Advocacy System for the State of Maryland. Repgrtman independent Board of
Directors, responsibilities as Executive Directwluided supervision of thirty-six staff,
including thirteen attorneys and nine paralegaid, management of a two million dollar
budget. Responsibilities also included planninggpam implementation, liaison with
advocacy groups and state agencies, public retafind playing a key role in the
disability and public interest community.

July 1986 to June 1990: Coordinator
Dixon Implementation Monitoring
Committee
Washington, D.C.

Coordinator for the Dixon Committee, a monitoringgp established in 1980 by Federal
District Judge Aubrey Robinson in the Dixon lawsuithe Committee was mandated to
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receive and analyze defendant’s reports and factuastigations; screen and investigate
complaints; oversee and report on the progredseaitplementation of the Court's
decrees. Responsibilities as Coordinator incliatkdsing plaintiffs’ attorneys at the
Mental Health Law Project (now the Bazelon CenteMiental Health Law) and at
Covington and Burling on programmatic issues; s&nas a liaison between the
Committee and its attorneys as necessary; commarggnizing; conducting site visits;
designing public education strategies; extensin@ipgpeaking; working with the media;
fundraising; and developing and managing studeatnships with local colleges and
universities.

December 1983 to July 1986: District Manager
Department of Mental Health
Northampton, M assachusetts

Chief Executive Officer for five mental health aintellectual disability service areas
(total population 800,000). Exercised responsipflir an approximately sixty million
dollar budget. Overall responsibility for the irapientation of the Brewster decree, a
landmark Federal Court order governing the useastidimpton State Hospital and the
development of community programs for people wigmtal illness. Responsibility for
inpatient services at Northampton State Hospitél teprganization occurred. Extensive
experience in working with organized labor, privatevider agencies, local and state
government officials, consumer and family advocates media and a wide spectrum of
community groups interested in the mental healgttesy and the implementation of
necessary systemic reforms.

Management responsibilities also included plannprggram development; program
implementation; supervision of senior staff; comityirelations; dispute settlement;
interagency coordination; budget preparation; aghtsand monitoring; designation as
appointing authority for all area-based state eygss.

September 1983 to December 1983: Director of Planning, Development and
Compliance
Belchertown State School
Belchertown, Massachusetts

Oversaw Belchertown State School’'s compliance vatieral, state and court mandates;
coordinated all responses and compliance plankhécourt under the Ricci v.
Greenblatt decree and for federal Medicaid. Wonkét local and state officials and
agencies on issues related to the present anct fusas of state school property;
developed long-range initiatives for the use ofestzhool resources; designed and
implemented tools, methods and techniques for mong service delivery at the State
School; designed and implemented training in gual#surance for staff at all levels of
the organization.
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August 1982 to September 1983: Acting Superintendent
Belchertown State School
Belchertown, M assachusetts

Overall management responsibility for the directidra large residential facility for
individuals with an intellectual disability. Respbilities included the implementation
of a consent decree resulting from a federal @datisn lawsuit, Ricci v. Greenblatt.
Management functions also included personnel aitiyhover 1,400 staff; supervision of
senior staff; oversight of budget preparation gmehsing for direct resources of over
twenty eight million dollars in state and fedenads; labor relations; community
relations; participation in the planning and impé&tation of community programs for
clients with an intellectual disability in Distrittand planning on statewide issues.
Initiated the development of self-advocacy progrémnghe residents of Belchertown
State School.

Worked as a primary member of the regional seni@nagement team to plan and ensure
the implementation of all necessary reforms ingtaision of mental health and
intellectual disability services to residents of 3gn Massachusetts and their families.
Worked with senior management colleagues to desmprdinate and evaluate policies
and program standards for all components of thesysin Western Massachusetts as
mandated by two Federal Court ordered consent eigcre

October 1977 to August 1982: Director of Employee Services
Belchertown State School
Belchertown, Massachusetts

Responsible for the direct management and admatistr of all personnel, staff
development and employee assistance programs. Rakjaofor labor/management
activities including participation in state andioaél initiatives. Regional responsibilities
included the development and support of staff dguelent offices and programs. Co-
investigator for a federal grant on training anchp@wer development from 1979-80.

Worked as a member of the regional management tegponsible for the design,
coordination and evaluation of staff developmergtsgies for mental health and
intellectual disability programs in Western Massassits as stipulated in two court
ordered consent decrees.

April 1977 to October 1977: Community Residential Services
Consultant
State of Georgia
Division on Mental Health and Mental
Retardation
Atlanta, Georgia

Responsible for the statewide planning and momigpaf community residential services
for people with an intellectual disability, includy those with a dual diagnosis of mental
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iliness, particularly those in transition from imgtional settings. Designed specific plans
and processes for the placement of five hundredtslifrom state institutions throughout
Georgia.

July 1976 to April 1977: Advocacy Specialist
Advocacy Planning Project
Atlanta Association for Retarded Citizens
Atlanta, Georgia

Responsible for the statewide design and implentientaf a protection and advocacy
system for people with developmental disabilitisspecified in Public Law 94-103.
Activities included the planning and implementatadrpublic hearings throughout
Georgia.

July 1975 to July 1976: Community Services Consultant
State of Georgia
Divison of Mental Health and Mental
Retardation
Atlanta, Georgia

Supervision of community services workers monitgrine placement of people with an
intellectual disability who had returned to theakila area from state institutions.

April 1974 to July 1975: Cottage Life Supervisor
Georgia Mental Health Ingtitute
Atlanta, Georgia

Supervisor of staff working in a transitional ligunit for adults with an intellectual
disability, including those with a dual diagnosisyental iliness, previously
institutionalized in state facilities.

November 1973 to April 1974: Assistant Teacher
Georgia Center for the
Multihandicapped
Dekalb County Schools
Atlanta, Georgia

Assisted in the evaluation of school-aged childmgth multiple disabilities, including
deafness and/or blindness. Assisted in the coatidim of community-based services for
these children in order to support their individaat family needs.
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January 1971 to October 1971 Editorial Assistant
Department of Anthropology
University of Turin
Turin, Italy

Editing of manuscripts on primate classificatioditiag and preparation of journal
articles on genetics for the Academic Press, Londaaching of English to graduate
students at the University of Turin.

January 1969 to June 1970: Board of Education
Dayton, Ohio

Teacher of remedial class for seventh and eiglatiegmner city children bused to
suburban school to meet desegregation mandates.

CURRENT CONSULTATION

New York: Expert consultant for the Plaintiffs in Disabiliydvocates, Inc. v. Paterson,

later refiled as O'Toole v. Cuomo, class actiomgétion brought on behalf of the
residents of adult board and care homes in New Y{arke 2004-present).

Virginia: Expert consultant to the Independent ReviewetHerSettlement Agreement
in United States v. Commonwealth of Virginia (JAQ12-present).

North Carolina: Expert consultant to the Independent ReviewerlerSettlement
Agreement in United States v. North Carolina (Ma2@i5-present).

PAST CONSULTATION

Oregon: Expertconsultant to the Independent Reviewer regardimgpdi@ance with the
provisions of the Oregon Performance Plan (May-R018).

Puerto Rico: Assistant to the Court Monitor (January 2016). Urtte supervision of
the Court Monitor, assisted in the review of arpatient mental health center previously
under Federal Court supervision_in Navarro v. Goger

Maine: Consultant to the Court Master (August 2010 to5)0Appointed Court Monitor
by the Superior Court in order to document the fogdor the adult mental health system
and describe the impact of that funding on the Dad@t’s ability to achieve substantial
compliance in Bates v. Harvey (August 2008-Jan2&d0).

Consultant to the State Department of Health anch&fuServices regarding
mental health services related to achieving compéan the Bates v. Harvey case
(February-June 2006).
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Illinois: Expert consultant to the Court Monitor_in WilliamsQuinn, class action case
brought on behalf of individuals with mental illsesho are confined to intermediate
care nursing homes (October-December 2014). Expréss to the Plaintiffs in
Williams v. Quinn (February 2007-September 2010).

Texas. Member of the Monitoring Team reviewing complianaéh the Department of
Justice Settlement Agreement for Lubbock State &ueg Living Center and Austin
State Supported Living Center. Designated with igeein protection from harm
(November 2009-January 2013).

Expert consultant for the Plaintiffs in Lelsz v.\¥aagh, a class action lawsuit regarding
the rights of individuals with an intellectual dusigty residing in institutions funded by
the State of Texas (1991-1992).

Connecticut: Expert witness for the Plaintiffs in Messier v.uitbury Training School
(September 2009-February 2010).

Virginia: Expert consultant to the Virginia Office of Praiea and Advocacy regarding
the death investigation of an individual confinedatstate psychiatric hospital
(November 2007-October 2008).

New York: Expert consultant to Touro Law Center_in RothegherState, a case
brought on behalf of an individual confined to atstpsychiatric hospital (July 2004);
Monaco v. Carpinelli regarding involuntary commitmevaluations (August 2006); and
Sparks v. Seltzer regarding visitor restrictionsaarinpatient ward (December 2006).

Paraguay: Expert consultant to Mental Disability Rights Intational on the reform of
the mental health system in Paraguay. Action wieentpursuant to the Inter-American
Commission on Human Rights’ decision to grant pudocaary measures regarding the
Neuro-Psychiatric Hospital in Asuncion (2005-2010).

Kosovo: Expert consultant to Mental Disability Rights Intational for the development
of a plan to assist the government of Kosovo ima@pg the Shtime Institution with
community based services/supports (November 2006)20

Bulgaria: In collaboration with Amnesty International and MedDisability Rights
International, expert consultant for the Bulgarldthki Committee. Visited eight
institutions for children and adults with an ingeflual disability and/or mental illness in
order to provide recommendations for systemic mfofGuest presenter at the Bulgarian
Psychiatric Association’s annual conference (Oat@@91-2002).

Massachusetts: Expert witness for the plaintiffs in Rolland vel@tici. Case involved the
right to habilitation for individuals with an intettual disability/developmental
disabilities confined to nursing homes (1999-2004).
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Ireland: Guest lecturer to students/faculty at the Centettfe Study of Developmental
Disabilities, University College of Dublin, on cemiporary issues in the field of
intellectual disability 1999-2003).

Pennsylvania: Consultant for the Special Master in HaldermaRennhurst (May 1996-
January 1997).

Romania: Consultant for Mental Disability Rights Interratal on the development of
services/supports for people with an intellectusability (November 1995-1997).

District of Columbia: Expert consultant for the Department of Justiaintiff-
Intervenor in Evans v. Bowser, a class action lawged in Federal Court on behalf of
individuals with a developmental disability institnalized at Forest Haven (February
1995-May 1995).

Massachusetts: Expert consultant for the Defendants regardimgitiiplementation of
the consent decrees regarding the state scho®g)(19

North Dakota: Consultant for the Protection and Advocacy Systegarding systemic
issues affecting individuals with mental illnesstitutionalized in state psychiatric
facilities (1992).

lowa: Expert consultant for the Plaintiffs in O’ConnorBranstad, a class action lawsuit
on behalf of individuals with an intellectual didélp residing in two state schools (May
1989 to 1994).

New Mexico: Expert withess in Robbins et al. v. Budke, a<kdion case concerning
access of the Protection and Advocacy System tata sospital (December 1989).

Michigan: Expert witness in Kope v. Watkins, a class actammdguit on behalf of
individuals with an intellectual disability livingn nursing homes (January 1989-1993).

Louisana: Consultant to the Special Master in the Gary #¢edn the New Orleans
region (Spring 1986).

England and Wales. Consultant on the development of intellectual diggtservices
for the Sheffield Health Authority, Manchester Haahuthority and NINROD of
Cardiff, Wales (October 1984).

PRIOR WORK IN OTHER LITIGATION

In Monaco v. Carpinelli, Sparks v. Seltzer, andlhhs v. Quinn, | was deposed.
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In Rolland v. Celluci, DAI v. Paterson and MessieSouthbury Training School, |
provided deposition and trial testimony._In William. Quinn and O’Toole v. Cuomo, |

testified at the Fairness Hearings.

In Robbins et al. v. Budke, | provided trial tesbimy.

10
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DECLARATION OF DR. MARC STERN, MD MPH
On this 17th day of April, 2020, | hereby declare:

1. My name is Marc Stern. | am a board-certified internist specializing in health care
for incarcerated populations. | have managed health care operations and practiced health care in
multiple correctional settings. Most recently, I served as the Assistant Secretary of Health Care
for the Washington State Department of Corrections.

2. My experience includes the delivery of health care services to prisoners
with serious mental illness and/or chronic medical conditions. The Washington State Corrections
currently system has 19,000 prisoners. Each of its major institutions provides mental health
services. Several of the facilities in the system deliver temporary or short-term in-patient
psychiatric care for crisis management and stabilization. If higher level chronic mental health care is
required, it is provided in specialized residential mental health treatment units.

3. | received a Bachelor of Science degree from State University of New
York (Albany) in 1975, a medical degree from State University of New York (Buffalo) in 1982,
and a Master of Public Health from Indiana University (Bloomington) in 1992. | am an Affiliate
Assistant Professor at the University of Washington School of Public Health.

4. On a regular basis, | investigate, evaluate, and monitor the adequacy of
health care delivery systems in correctional institutions on behalf of a variety of parties including
federal courts. My prior experience includes working with the Office of Civil Rights and Civil
Liberties of the U.S. Department of Homeland Security; the Special Litigation Section of the
Civil Rights Division of the U.S. Department of Justice; and state departments of corrections and
county jails.

5. Through 2013, | taught the National Commission on Correctional Health
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Care’s (NCCHC) correctional health care standards semi-annually to correctional health care
administrators at NCCHC’s national conferences. I authored a week-long curriculum
commissioned by the National Institute of Corrections of the U.S. Department of Justice to train
jail and prison wardens and health care administrators in the principles and practice of operating
safe and effective correctional health care operations, and served as the principal instructor for this
course.

6. In the past four years alone, I have been qualified as an expert in several
jurisdictions on correctional health care systems and conditions of confinement. My full curriculum

vitae is attached hereto as Exhibit A.

7. | am not receiving payment in exchange for providing this affidavit to the
Washington Lawyers” Committee for Civil Rights and Urban Affairs regarding appropriate
healthcare measures during the COVID-19 pandemic for institutionalized populations. In light of
the emergency conditions occurring in institutions across the country, | am providing my services
pro bono.

8. | am familiar with the coronavirus that causes COVID-19 from a clinical
perspective, including its causes and conditions, its transmission — especially in crowded and
unsanitary conditions — and its ability to quickly spread through congregate settings.

9. In the context of a pandemic like the one we currently face, public health and
public safety interests are closely intertwined. When and if staffing challenges arise due to the
need for staff to quarantine, seek treatment, or care for dependents, managing internal safety in
institutional settings becomes even more challenging. Understaffing is dangerous for staff as well
as institutionalized people.

10. | have reviewed the April 16, 2020 Amended Complaint in Costa v. Bazron,
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No 1:19-cv-3185(RMD)(DDC) and the declarations of Danielle Mason, Ashley Guzman, Hadley
Truettner, Penelope Donkar, William Dunbar, Enzo Costa, Vinita Smith, and Wanda Rose.

11. I have also reviewed the April 15, 2020 Mayor’s Order 2020-063, Extensions
of Public Health Emergency and Public Health Emergency and Measures to Protect Vulnerable
Populations During the COVID-19 Public Health Emergency.

12. Assuming the facts described are true, the patients and staff at St. Elizabeth’s
Hospital are placed at an imminent and heightened risk from COVID-19 due to dangerous
conditions, including but possibly not limited to: failure to ensure safe distancing between
residents along with failure to provide them with masks, failure to provide adequate soap for
hand hygiene, failure to place persons with suspected or proven COVID-19 infection in isolation
or effective isolation, and failure to place persons who have had close contact with person

suspected or proven to have COVID-19 in isolation in a timely manner.

13. Institutional settings are congregate environments where people live, eat, and
sleep closely together. In these environments, infections like COVID-19 can spread more rapidly.
Downsizing institutional populations serves two critical public health aims: (1) targeting
residents who are at elevated risk of suffering from severe symptoms of COVID-19; and (2)
allowing those who remain confined to better maintain social distancing and avoid other risks
associated with forced communal living. Because vulnerable populations are at the highest risk
of severe complications from COVID-19, and because when they develop severe complications

they will be transported to community hospitals—thereby using scarce community

resources (ER beds, general hospital beds, ICU beds)—avoiding disease in this population is a

critical contribution to public health overall.
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14.  Thoughtful downsizing that weighs all the risks to the health of the individual as
well as all risks the risks to public safety and public health, should be implemented in tandem
with aggressive, responsive prevention measures that are developed and guided by public health
and medical experts. Downsizing will help to “flatten the curve” overall—both within the
institution and without. While prioritization should be given to those who are medically at-risk
for complications of the virus, release of any individual contributes to reducing viral spread, as it
is becoming clear that younger individuals are not protected from severe complications requiring

hospitalization and placement in intensive care.

15.  Downsizing of any congregate setting will reduce the risk of spread of virus.

Given the aforementioned lapses in preventive measures, the value of downsizing is even greater.

16. At the same time authorities work to downsize the Hospital population where safe,
it is critical that the D.C. Department of Behavioral Health immediately undertake or continue
the following prevention and planning measures, some of which are not covered by the Mayor’s
Executive Order 2020-063:

a. Implement guidance from the Center for Disease Control regarding
Infection Prevention and Control (CDC) for COVID 19. The D.C. Department of
Health must continually update its practices to align with the current CDC guidance,
modified, as necessary to account for local conditions..

b. Immediate testing. Patients who require testing, based on public health
recommendations and the opinion of a qualified medical professional, should be tested for
COVID-19.

c. Immediate screening. Authorities must be required to screen each employee

or other person entering the facility every day to according to current CDC or local health



Case 1:19-cv-03185-RDM Document 39-3 Filed 04/18/20 Page 5 of 18

department guidelines A record should be made of each screening.

d. Quarantine and Isolation. The Hospital must establish clinically effective
quarantine for all individuals believed to have been exposed to COVID-19, but are not yet
symptomatic, and clinically effective isolation for those believed to be infected with
COVID-19 and potentially infectious. Any individual who must interact with those
potentially or likely infected with COVID-19 must utilize protective equipment, including
masks, as directed by public health authorities. In short, every possible effort must be made
to separate infected or potentially infected individuals from the rest of the confined
population. Once individuals have been potentially infected, they should be quarantined
for an appropriate period of time and during that time period no new individual should be
added to the quarantined cohort. Individuals requiring continued quarantine, isolation, or
health care after release should be transferred from the institution to the appropriate
outside venue.

e. Institutional Hygiene. The Hospital must be required to provide adequate
sanitation of high use/high touch areas and rooms and bathrooms in accordance with
CDC or local health authority guidelines. This includes a prompt way to dispose of
tissues used by patients as well as staff.

f. Personal Hygiene. The Hospital must be required to provide hand soap,
disposable paper towels, and access to water to allow residents to wash their hands on a
regular basis. Hospital staff should be allowed to carry hand sanitizer with alcohol on
their person, and residents should be allowed to use hand sanitizer with alcohol — under
supervision if necessary — when they are in locations or activities where hand washing is

not available.
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g. Access to treatment. It is critical that patients have rapid access to responsive
medical treatment. Those with a cough should be provided masks as soon as they inform

staff of this symptom or staff notice this symptom.

17.  The measures | propose above are baseline steps to help slow the spread of
COVID-19 in all facilities. However, each facility has its own unique combination of physical
structure and layout, operations, policies, logistics, inmate characteristics, and staffing factors
that determine what additional measures may be necessary to minimize the spread of COVID-19.
Only a health expert who is able to review a particular facility firsthand can account for all of
those factors and provide a meaningful and facility-specific opinion about what additional

measures are necessary to reduce the risk of transmission.

18. | declare under penalty of perjury that the foregoing is true and correct.

Executed on April 17 2020

Sl T

Marc Stern, MD MPH
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MARC F. STERN, M.D., M.P.H., F.A.C.P.
April, 2020

marcstern@live.com
+1 (360) 701-6520

SUMMARY OF EXPERIENCE

CORRECTIONAL HEALTH CARE CONSULTANT 2009 — PRESENT

Consultant in the design, management, and operatibealth services in a correctional setting ®isis$n evaluating,
monitoring, or providing evidence-based, cost-dffeccare consistent with constitutional mandateguality.

Current activities include:

COVID-19 Medical Advisor, National Sheriffs Assotian (2020 - )

Advisor to various jails in Washington State oniguattsafety, health systems, and related healtharad custody
staff activities and operations, and RFP and cohganeration (2014 - )

Consultant to the US Department of Justice, Ciiglhi®s Division, Special Litigation Section. Prowidi investigative
support and expert medical services pursuant t@nts regarding care delivered in any US jaiisqm, or
detention facility. (2010 - ) (no current open gse

Physician prescriber/trainer for administratiomafoxone by law enforcement officers for the Olyaydiumwater,
Lacey, Yelm, and Evergreen College Police Deparnts@917 - )

Consultant to the Civil Rights Enforcement SectiOffice of the Attorney General of California, umd@&B 29, to
review the healthcare-related conditions of comfirat of detainees confined by Immigration and Gusto
Enforcement in California facilities (2017 -)

Rule 706 Expert to the Court, US District Court tloe District of Arizona, in the matter of Parsan&yan (2018 - )

Previous activities include:

Consultant to Human Rights Watch to evaluate médara of immigrants in Homeland Security deten(@®16 -
2018)

Consultant to Broward County Sheriff to help depedmd evaluate responses to a request for prop@€dlg -
2018)

Member of monitoring team (medical expert) pursuar€onsent Agreement between US Department atcéuesnd
Miami-Dade County (Unites States of America v Miab@de Countyet al) regardinggentre outre unconstitutional
medical care. (2013 - 2016)

Jointly appointed Consultant to the parties in RlyiWalker (formerly Flynn v Doyle), a class actiemwsuit before
the US Federal District Court (Eastern Districdisconsin) regarding Eighth Amendment violationghaf health
care provided to women at the Taycheedah Corredtiostitute. Responsible for monitoring complianaéh the
medical component of the settlement. (2010 - 2015)

Consultant on “Drug-related Death after Prison Bst¢” a research grant continuing work with Dr riichg
Binswanger, University of Colorado, Denver, examgnihe causes of, and methods of reducing deatsrafease
from prison to the community. National InstitutddHealth Grant R21 DA031041-01. (2011 - 2016)

Consultant to the US Department of Homeland Segu@iffice for Civil Rights and Civil Liberties. Pvading
investigative support and expert medical serviegsyant to complaints regarding care received logigration
detainees in the custody of U.S. Immigration andt@us Enforcement. (2009 - 2014)

Special Master for the US Federal District Couristfict of Idaho) in Balla v Idaho State Board afr€ection, et al.,
a class action lawsuit alleging Eighth Amendmeatations in provision of health care at the |datmté&
Correctional Institution. (2011 - 2012)

Facilitator/Consultant to the US Department of idestOffice of Justice Programs, Bureau of Jushitadistics,
providing assistance and input for the developméttte first National Survey of Prisoner HealthD1R-2011 )

Project lead and primary author of National Institaf Corrections’ project entitled “Correctiona¢&lth Care
Executive Curriculum Development,” in collaboratmith National Commission on Correctional Healthr€aNIC
commissioned this curriculum for its use to traxe@utive leaders from jails and prisons acrossi#iimn to better
manage the health care missions of their facilit@operative Agreement 11AD11GK18, US Departmédustice,
National Institute of Corrections. (2011 - 2015 )
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» Co-teacher, with Jaye Anno, Ph.D., for the Natiddammission on Correctional Health Care, of the @dgsion’s
standing courséin In-Depth Look at NCCHC’s 2008 Standards for lte&lervices in Prisons and Jatkught at its
national meetings. (2010 - 2013)

» Contributor to 2014 Editions of Standards for He&8ervices in Jails and Standards for Health Sesvit Prisons,
National Commission on Correctional Health Car81@®

» Consultant to the California Department of Cormtsi and Rehabilitation court-appointed Receivenfedical
operations. Projects included:

o Assessing the Receiver’'s progress in completingatd of bringing medical care delivered in the
Department to a constitutionally mandated leved0@®)

o Providing physician leadership to the Telemedi¢negram Manager tasked with improving and expanding
the statewide use of telemedicine. (2009)

» Conceived, co-designed, led, and instructed in AgaarCollege of Correctional Physicians and Nationa
Commission on Correctional Health Care’s Medicakbiors Boot Camp (now called Leadership Instituae)
national training program for new (Track “101”) amibre experienced (Track “201") prison and jail mead
directors. (2009 - 2012)

» Participated as a member of a nine-person Delgierexonsensus panel convened by Rand Corporaticreate a
set of correctional health care quality standg{f21309)

* Convened a coalition of jails, Federally Qualifiddalth Centers, and community mental health ceimeen
counties in Washington State to apply for a fedgraht to create an electronic network among tigcpaants that
will share prescription information for the corriectal population as they move among these threaeger{2009 -
2010)

» Participated as a clinical expert in comprehenaagessment of Michigan Department of Correctionmésof a
team from the National Commission on Correction@alkth Care. (2007)

» Provided consultation to Correctional Medical Seggi, Inc., St. Louis (now Corizon), on issues esldb
development of an electronic health record. (2001)

* Reviewed cases of possible professional miscorfduthe Office of Professional Medical Conduct loé tNew York
State Department of Health. (1999 — 2001)

* Advised Deputy Commissioner, Indiana State Boardexlth, on developing plan to reduce morbidityrfrohronic
diseases using available databases. (1992)

* Provided consultation to Division of General Medei University of Nevada at Reno, to help developwa clinical
practice site combining a faculty practice and pesuvsed resident clinic. (1991)

OLYMPIA BUPRENORPHINE CLINIC, OLYMPIA, WASHINGTON 2 019 - PRESENT

Volunteer practitioner at a low-barrier clinic toopiding Medication Assisted Treatment (buprenanghito opioid
dependent individuals wishing to begin treatmentil they can transition to a long-term treatmergvder

OLYMPIA FREE CLINIC, OLYMPIA, WASHINGTON 2017 - PRESENT

Volunteer practitioner providing episodic care ategghborhood clinic which provides free care mivwiduals without
health insurance until they can find a permanerdicat home

OLYMPIA UNION GOSPEL MISSION CLINIC, OLYMPIA, WASHI NGTON 2009 —- 2014

Volunteer practitioner providing primary care ateaighborhood clinic which provides free care taviduals without
health insurance until they can find a permanerdicad home; my own patient panel within the praeficcuses on
individuals recently released jail and prison.

WASHINGTON STATE DEPARTMENT OF CORRECTIONS 2002 — 2008
Assistant Secretary for Health Services/Health iSesvDirector, 2005 — 2008
Associate Deputy Secretary for Health Care, 2000065

Responsible for the medical, mental health, chelmiependency (transiently), and dental care of®ffenders in
total confinement. Oversaw an annual operating eudf$110 million and 700 health care staff.

* As the first incumbent ever in this position, ugtethe health services division from an operatiioh?ostaff in
headquarters, providing only consultative servioghie Department, to an operation with direct arty and
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responsibility for all departmental health cardfsiad budget. As part of new organizational stuuet created and
filled statewide positions of Directors of Nursindedicine, Dental, Behavioral Health, Mental HeaRisychiatry,
Pharmacy, Operations, and Utilization Management.

» Significantly changed the culture of the practi€earectional health care and the morale of sigfé variety of
structural and functional changes, including: emguthat high ethical standards and excellencdinical practice
were of primordial importance during hiring of pesbional and supervisory staff; supporting diseipd or career
counseling of existing staff where appropriate; lengenting an organizational structure such thaepatare
decisions were under the final direct authoritgalinician and were designed to ensure that gatieeds were met,
while respecting and operating within the confioa custodial system.

* Improved quality of care by centralizing and staddang health care operations, including: authg@nmew
Offender Health Plan defining patient benefits blase the Eighth Amendment, case law, and evidease
medicine; implementing a novel system of utilizatrmanagement in medical, dental, and mental haadthg the
medical staffs as real-time peer reviewers; dewetpp pharmacy procedures manual and creating remalog and
Therapeutics Committee; achieving initial Ameri€@orrectional Association accreditation for 13 faies (all with
almost perfect scores on first audit); migrating ¢éight individual pharmacy databases to a sirgi¢ral database.

» Blunted the growth in health care spending wittemmpromising quality of care by a number of inteti@ns,
including: better coordination and centralizatidrtontracting with external vendors, including nstatewide
contracts for hospitalization, laboratory, drugghasing, radiology, physician recruitment, and agerursing;
implementing a statewide formulary; issuing quéyteperational reports at the state and facilitsels.

» Piloted the following projects: direct issuanceowér-the-counter medications on demand through tesnstores
(commissary), obviating the need for a practitiorisit and prescription; computerized practitioneder entry
(CPOE); pill splitting; ER telemedicine.

* Oversaw the health services team that participaaedusly in pre-design, design, or build phasefvef capital
projects to build complete new health units.

NEW YORK STATE DEPARTMENT OF CORRECTIONAL SERVICES 2001 - 2002

Regional Medical Director, Northeast Region, 2001062

Responsible for clinical oversight of medical seea for 14,000 offenders in 14 prisons, including ¢already) under
court monitoring.

* Oversaw contract with vendor to manage 60-bed nadjiofirmary and hospice.

» Coordinated activities among the Regional Mediaait Qutpatient clinic, the Albany Medical Collegmd the 13
feeder prisons to provide most of the specialtg dar the region.

* Worked with contracting specialists and Emergenepdtments to improve access and decrease medieaips
by increasing the proportion of scheduled and eererg services provided by telemedicine.

» Provided training, advice, and counseling to ptaxters and facility health administrators in tkgion to improve
the quality of care delivered.

CORRECTIONAL MEDICAL SERVICES, INC. (now CORIZON) 2 000 —-2001

Regional Medical Director, New York Region, 2000601

Responsible for clinical management of managedaamract with New York State Department of Corimtal Services
to provide utilization management services forribeheast and northern regions of New York Statesapervision of
the 60-bed regional infirmary and hospice.

» Migrated the utilization approval function from oofan anonymous rule-based “black box” to a cdtaklive
evidence-based decision making process betwearettdgor and front-line clinicians.

MERCY INTERNAL MEDICINE, ALBANY, NEW YORK 1999 - 2000

Neighborhood three-physician internal medicine grptactice.
Primary Care Physician, 1999 — 2000 (6 months)
Provided direct primary care to a panel of comnyupdtients during a period of staff shortage.
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ALBANY COUNTY CORRECTIONAL FACILITY, ALBANY, NEW YO RK 1998 — 1999
Acting Facility Medical Director, 1998 — 1999

Directed the medical staff of an 800 bed jail pravided direct patient care following the suddesslof the Medical
Director, pending hiring of a permanent replacem@obrdinated care of jail patients in local haoalsit Provided
consultation to the Superintendent on improvementgperation and staffing of medical unit and nigdrivatization.

VETERANS ADMINISTRATION MEDICAL CENTER, ALBANY, NY 1992 — 1998

Assistant Chief, Medical Service, 1995 — 1998
Chief, Section of General Internal Medicine and Erracy Services, 1992 — 1998

Responsible for operation of the general internadlicine clinics and the Emergency Department.

» Designed and implemented an organizational andigddygant makeover of the general medicine ambuwatare
clinic from an episodic-care driven model with giéaners functioning independently supported byimial nursing
involvement, to a continuity-of-care model withagtated physician/mid-level practitioner/registenedse/licensed
practice nurse/practice manager teams.

* Led the design and opening of a new Emergency Dapat.

* As the VA Section Chief of Albany Medical Colleg&svision of General Internal Medicine, coordinatezhdemic
activities of the Division at the VA, including awgght of, and direct teaching in, ambulatory cand inpatient
internal medicine rotations for medical studergsjdents, and fellows. Incorporated medical resglas part of the
general internal medicine clinics. Awarded $786,0@ferans Administration grant (“PRIME ") over foyears for
development and operation of educational programsiedicine residents and students in allied heatifessions
(management, pharmacy, social work, physician ebees) wishing to study primary care delivery.

ERIE COUNTY HEALTH DEPARTMENT, BUFFALO, NY 1988 — 1990

Director of Sexually Transmitted Diseases (STDyBes, 1989 — 1990

Staff Physician, STD Clinic, 1988 — 1989

Staff Physician, Lackawanna Community Health Cerit888 — 1990

Provided leadership and patient care servicesir#aluation and treatment of STDs. Successfullsgamnized the
county’s STD services which were suffering from mégagement and were under public scrutiny. Prowilifedt
patient care services in primary care clinic foderserved neighborhood.

UNION OCCUPATIONAL HEALTH CENTER, BUFFALO, NY 1988 - 1990

Staff Physician, 1988 — 1990
Provided direct patient care for the evaluatiooafupationally-related health disorders.

VETERANS ADMINISTRATION MEDICAL CENTER, BUFFALO, NY 1985 — 1990
Chief Outpatient Medical Section and Primary Caliai€ 1986 — 1988
VA Section Head, Division of General Internal Mad&, University of Buffalo, 1986 — 1988

» Developed and implemented a major restructurinfp@igeneral medicine ambulatory care clinic to cedu
fragmentation of care by introduction of a contigof-care model with a physician/nurse team apghoa

Medical Director, Anticoagulation Clinic 1986 — 199
Staff Physician, Emergency Department, 1985 — 1986

FACULTY APPOINTMENTS

2020 — present  Faculty Associate, Center for HuRights, University of Washington

2007 — present Affiliate Assistant Professor, Depant of Health Services, School of Public Hedlthjversity of
Washington

1999 — present Clinical Professor, Fellowship ppked Public Health (previously Volunteer FacuRByeventive
Medicine Residency), University at Albany SchooPuaiblic Health

1996 — 2002 Volunteer Faculty, Office of the Deé&Students, University at Albany
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1992 — 2002
1993 - 1997
1990 - 1992
1985 — 1990
1982 — 1985

2016 — present
2016 — present

2016 — 2017
2013 — present
2013 - 2016

2013 — present

2011 - 2012
2007 — present
2004 - 2006
2004

2003 — present

2001 — present
1999 — present

1999

1997 — 1998
1996 — 2002
1996 — 2002
1995 — 1998
1995

1994 — 1998
1993

1993

1988 — 1989
1987 — 1990
1987 — 1989
1987 — 1988
1987

1986 — 1988
1986 — 1988
1979 — 1980

Page 5

Associate Clinical/Associate/AssisRiafessor of Medicine, Albany Medical College
Clinical Associate Faculty, Graduategfam in Nursing, Sage Graduate School
Instructor of Medicine, Indiana Univigrs

Clinical Assistant Professor of Medicidniversity of Buffalo

Clinical Assistant Instructor of Medgi University of Buffalo

OTHER PROFESSIONAL ACTIVITIES

Chair, Education Committee, Acad@nitsortium on Criminal Justice Health
Washington State Institutional ReBeard (“Prisoner Advocate” member)

Mortality Reduction Workgroup, Americhil Association

Conference Planning Committee -iddEMlental Health Track, American Jail Association

“Health in Prisons” course, Bloombergd®! of Public Health, Johns Hopkins Universityéimational
Committee of the Red Cross

Institutional Review Board, Uniitgrsf Washington (“Prisoner Advocate” member),
Education Committee, National Commissin Correctional Health Care
National Advisory Committee, COCB8nimunity—Oriented Correctional Health Services)

Fellow’s Advisory Committee, UniversifiWWashington Robert Wood Johnson Clinical Scholar
Program

External Expert Panel to the Surgeon Genertdi®*“Call to Action on Correctional Health Care”

Faculty Instructor, Critical Appadisf the Literature Course, Family Practice ResigeProgram,
Providence St. Peter Hospital, Olympia, Washington

Chair/Co-Chair, Education Commiteerican College of Correctional Physicians

Critical Appraisal of the Literat@murse, Preventive Medicine Residency Program, Xefk State
Department of Health/University at Albany SchooPafblic Health

Co—Chairperson, Education Subcommittee, Work&ubmission Review Committee, Annual
Meeting, Society of General Internal Medicine

Northeast US Representative, Natiopabéiation of VA Ambulatory Managers

Faculty Mentor, Journal Club, InteiMallicine Residency Program, Albany Medical College
Faculty Advisor and Medical ControQ&ad Volunteer Ambulance Service, University ataklip
Preceptor, MBA Internship, Union Cadleg

Quality Assurance/Patient Satisfaction Subcittee) VA National Curriculum Development
Committee for Implementation of Primary Care Praegj Veterans Administration

Residency Advisory Committee, Preveritiedicine Residency, New York State Department of
Health/School of Public Health, University at Allgan

Chairperson, Dean's Task Force on Primary, @éivany Medical College

Task Group to develop curriculum for ComprehenCare Case Study Course for Years 1 through 4,

Albany Medical College

Teaching Effectiveness Program for Newsestaff, Graduate Medical Dental Education Cdinso
of Buffalo

Human Studies Review Committee, Sobfosllied Health Professions, University of Buffalo

Chairman, Subcommittee on Hospital idameent Issues and Member, Subcommittee on
Teaching of Ad Hoc Committee to Plan Incoming Rests Training Week, Graduate
Medical Dental Education Consortium of Buffalo

Dean's Ad Hoc Committee to Reorganiteotuction to Clinical Medicine" Course
Preceptor, Nurse Practitioner Training Progi@amool of Nursing, University of Buffalo
Course Coordinator, Simulation ModelstiSn of Physical Diagnosis Course, Universitaffalo

Chairman, Service Chiefs' ContinuitCafe Task Force, Veterans Administration Medicaht€r,
Buffalo, New York

Laboratory Teaching Assistant in Grastomy, Université Libre de Bruxelles, Brussels)dgsum
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1973 - 1975 Instructor and Instructor Trainer e§FAid, American National Red Cross

1972 — 1975 Chief of Service or Assistant ChieDpkrations, 5 Quad Volunteer Ambulance Servicey&sity at
Albany.

1972 — 1975 Emergency Medical Technician Instruatat Course Coordinator, New York State Departroént
Health, Bureau of Emergency Medical Services

REVIEWER/EDITOR
2019 — present  Criminal Justice Review (reviewer)
2015 — present PLOS ONE (reviewer)

2015 — present  Founding Editorial Board MemberRadiewer, Journal for Evidence-based Practice ime€tonal
Health, Center for Correctional Health Networksjugnsity of Connecticut

2011 — present  American Journal of Public Heakkiiéwer)

2010 — present  International Advisory Board Mendoedt Reviewer, International Journal of Prison Hreal
2010 — present  Langeloth Foundation (grant revigwer

2001 — present  Reviewer and Editorial Board Men(p@d9 — present), Journal of Correctional HeaktineC
2001 — 2004 Journal of General Internal Medicie@igwer)

1996 Abstract Committee, Health Services Reseauble@nmittee, Annual Meeting, Society of General
Internal Medicine (reviewer)

1990 — 1992 Medical Care (reviewer)

EDUCATION

University at Albany, College of Arts and Sciencéthany; B.S., 1975 (Biology)

University at Albany, School of Education, AlbalyWMST (Albany Math and Science Teachers) Teachec&iion
Program, 1975

Université Libre de Bruxelles, Faculté de MedecBwmjssels, Belgium; Candidature en Sciences Meatcdl980
University at Buffalo, School of Medicine, Buffaly].D., 1982
University at Buffalo Affiliated Hospitals, Buffajdresidency in Internal Medicine, 1985

Regenstrief Institute of Indiana University, andiRird L. Roudebush Veterans Administration Med@ahter; VA/NIH
Fellowship in Primary Care Medicine and Health 8¢ Research, 1992

Indiana University, School of Health, Physical Eatimn, and Recreation, Bloomington; M.P.H., 1992
New York Academy of Medicine, New York; Mini-fellastip Teaching Evidence-Based Medicine, 1999

CERTIFICATION
Provisional Teaching Certification for Biology, Ghistry, Physics, Grades 7-12, New York State Depamt of
Education (expired), 1975
Diplomate, National Board of Medical Examiners, 398
Diplomate, American Board of Internal Medicine, 598
Fellow, American College of Physicians, 1991
License: Washington (#MD00041843, active); New Y@k58327, inactive); Indiana (#01038490, inactive)
“X” Waiver (buprenorphine), Department of HealthHluman Services, 2018

MEMBERSHIPS
2019 — present  Washington Association of Sheriff§ Rolice Chiefs
2005 — 2016 American Correctional Association/Wiagtdn Correctional Association

2004 — 2006 American College of Correctional Ptigsis (Member, Board of Directors, Chair Education
Committee)

2000 — present  American College of Correctionalsiilans
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RECOGNITION
B. Jaye Anno Award for Excellence in CommunicatiNational Commission on Correctional Health Cafd.®
Award of Appreciation, Washington Association oe8ffs and Police Chiefs. 2018
Armond Start Award of Excellence, American Collegeorrectional Physicians. 2010

(First) Annual Preventive Medicine Faculty ExcetterAward, New York State Preventive Medicine Resige
Program, University at Albany School of Public He&llew York State Department of Health. 2010

Excellence in Education Award for excellence imicial teaching, Family Practice Residency Progfarayidence St.
Peter Hospital, Olympia, Washington. 2004

Special Recognition for High Quality Workshop Preagion at Annual Meeting, Society of General Ing¢Viedicine.
1996

Letter of Commendation, House Staff Teaching, Unsitg of Buffalo. 1986

WORKSHOPS, SEMINARS, PRESENTATIONS, INVITED LECTURE S

It's the 2 Century — Time to Bid Farewell to “Sick Call” arf@€hronic Care Clinic”. Annual Conference, National
Commission on Correctional Health Care. Fort Laddkey;, Florida. 2019

HIV and Ethics — Navigating Medical Ethical Dilemsna CorrectionsKeynote Speech, f4Annual HIV Care in the
Correctional Setting. AIDS Education and Trainimgdg?am (AETC) Mountain West, Olympia, Washingtof192

Honing Nursing Skills to Keep Patients Safe in.Jarmange County Jail Special Training Session (iclg San
Bernardino and San Diego Jail Staffs), Theo Lady Qaange, California. 2019

What Would You Do? Navigating Medical Ethical Diteas.Leadership Training Academy, National Commission on
Correctional Health Care. San Diego, Californial20

Preventing Jail Deathslail Death Review and Investigations: Best Prasticaining Program, American Jail
Association, Arlington, Virginia. 2018

How to Investigate Jail Deathdail Death Review and Investigations: Best Prastitraining Program, American Jail
Association, Arlington, Virginia. 2018

Executive Manager Program in Correctional Healhday training for custody/health care teams fjais and prisons
on designing safe and efficient health care syst®agonal Institute for Corrections Training F#gil Aurora, Colorado,
and other venues in Washington State. Periodic2lly4 — present

Medical Ethics in Correctiongriminal Justice 441 — Professionalism and EtHgslies in Criminal Justice. University
of Washington, Tacoma. Recurring seminar. 2012esqmnt

Medical Aspects of Deaths in ICE CustoByiefing for U.S. Senate staffers, Human Rights&daWashington, D.C.
2018

Jails’ Role in Managing the Opioid EpidemRanelist. Washington Association of Sheriffs antice Chiefs Annual
Conference. Spokane, Washington. 2018

Contract Prisons and Contract Health Care: What We KnowBehind Bars: Ethics and Human Rights in U.S. Pgso
Conference. Center for Bioethics — Harvard Med&eitool/Human Rights Program — Harvard Law Schoostén,
Massachusetts. 2017

Health Care Workers in Prison@/Vith Dr. J. Wesley Boyd) Behind Bars: Ethics anghivhn Rights in U.S. Prisons
Conference. Center for Bioethics — Harvard Med&eitool/Human Rights Program — Harvard Law Schooktén,
Massachusetts. 2017

Prisons, Jails and Medical Ethics: Rubber, Meet ®R@&and Rounds. Touro Medical College. New York, Néovk.
2017

Jail Medical Doesn’t Have to Keep You Up at NigiNiational Standards, Risks, and Remedi¢ashington Association
of Counties. SeaTac, Washington. 2017

Prison and Jail Health Care: What do you need tok®Grand Rounds. Providence/St. Peters Medical Cebtgmpia,
Washington. 2017

Prison Health Leadership Conferen@Day workshop. International Corrections andéhs Association/African
Correctional Services Association/Namibian CorgaetiService. Omaruru, Namibia. 2016; 2018
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What Would YOU Do? Navigating Medical Ethical Dileas Spring Conference. National Commission on Coiveet
Health Care. Nashville, Tennessee. 2016

Improving Patient Safetyspring Provider Meeting. Oregon Department ofr€cions. Salem, Oregon 2016

A View from the Inside: The Challenges and OppdatiesiConducting Cardiovascular Research in Jaig &risons.
Workshop on Cardiovascular Diseases in the InmadeReleased Prison Population. The National Heartg, and
Blood Institute. Bethesda, Maryland. 2016

Why it Matters: Advocacy and Policies to SupporalfeCommunities after IncarceratioAt the Nexus of Correctional
Health and Public Health: Policies and Practicsises Panelist. American Public Health Associa#tomual Meeting.
Chicago, lllinois. 2015

Hot Topics in Correctional Health Carresented with Dr. Donald Kern. American Jail Asstien Annual Meeting.
Charlotte, North Carolina. 2015

Turning Sick Call Upside Dowrnnual Conference. National Commission on Correctidiealth Care. Dallas, Texas,
2015.

Diagnostic Maneuvers You May Have Missed in NurSialgool Annual Conference. National Commission on
Correctional Health Care. Dallas, Texas. 2015

The Challenges of Hunger Strikes: What Should We\bhat Shouldn’t We Do2nnual Conference. National
Commission on Correctional Health Care. Dallas,abe015

Practical and Ethical Approaches to Managing Hur8igkes. Annual Practitioners’ Conference. Wasting
Department of Corrections. Tacoma, Washington. 2015

Contracting for Health Services: Should I, anddf kow?American Jail Association Annual Meeting. Dall&exas.
2014

Hunger Strikes: What should the Society of Coreeati Physician’s position be®/ith Allen S, May J, Ritter S.
American College of Correctional Physicians (Folmn&ociety of Correctional Physicians) Annual MegtiNashville,
Tennessee. 2013

Addressing Conflict between Medical and SecurityEthics Perspectivénternational Corrections and Prison
Association Annual Meeting. Colorado Springs, Cattor. 2013

Patient Safety and ‘Right Using’ Nursé&ynote address. Annual Conference. Americangctional Health Services
Association. Philadelphia, Pennsylvania. 2013

Patient Safety: Overuse, underuse, and misuse..ceésifeynote address. Essentials of Correctional Heézédite
conference. Salt Lake City, Utah. 2012

The ethics of providing healthcare to prisonerstAternational Perspectiveslobal Health Seminar Series. Department
of Global Health, University of Washington, Seattiéashington. 2012

Recovery, Not Recidivism: Strategies for HelpinggPe Who are Incarcerate@®anelist. NAMI Annual Meeting, Seattle,
Washington, 2012

Ethics and HIV WorkshogHIV/AIDS Care in the Correctional Setting Confece, Northwest AIDS Education and
Training Center. Salem, Oregon. 2011

Ethics and HIV WorkshogHIV/AIDS Care in the Correctional Setting Confece, Northwest AIDS Education and
Training Center. Spokane, Washington. 2011

Patient Safety: Raising the Bar in Correctional Heaare.With Dr. Sharen Barboza. National Commission on
Correctional Health Care Mid-Year Meeting, NaskilTennessee. 2010

Patient Safety: Raising the Bar in Correctional Heaare.American Correctional Health Services Associatimual
Meeting, Portland, Oregon. 2010

Achieving Quality Care in a Tough Econariational Commission on Correctional Health Caid-Mear Meeting,
Nashville, Tennessee, 2010 (Co-presented with Ricise and Helena Kim, PharmD.)

Involuntary Psychotropic Administration: The Har@@olution With Dr. Bruce Gage. American Correctional Health
Services Association, Annual Meeting, Portland,gore 2010

Evidence Based Decision Making for Non-Clinical @etional AdministratorsAmerican Correctional Association 139
Congress, Nashville, Tennessee. 2009

Death Penalty Debatdanelist. Seattle University School of Law, SeawWashington. 2009
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The Patient Handoff — From Custody to the Commuwigshington Free Clinic Association, Annual Meeti@ympia,
Washington. Lacey, Washington. 2009

Balancing Patient Advocacy with Fiscal Restraintl &atient Litigation National Commission on Correctional Health
Care and American College of Correctional Physgidiedical Directors Boot Camp,” Seattle, Washamgt2009

Staff Managemenhational Commission on Correctional Health Care Angerican College of Correctional Physicians
“Medical Directors Boot Camp,” Seattle, Washingta@09

Management Dilemmas in Corrections: Boots and BotBunks Annual Meeting, American College of Correctional
Physicians, Chicago, Illinois. 2008

Public Health and Correctional Health Car®lasters Program in community—based populationdedumanagement —
Populations at risk, Washington State Universigol&ne, Washington. 2008

Managing the Geriatric PopulatiorPanelist. State Medical Directors’ Meeting, Arnoari Corrections Association,
Alexandria, Virginia. 2007

| Want to do my own Skin Biopsi#sinual Meeting, American College of CorrectioRalysicians, New Orleans,
Louisiana. 2005

Corrections Quick TopicsAnnual Meeting, American College of CorrectioRalysicians. Austin, Texas. 2003

Evidence Based Medicine in Correctional Health Céwenual Meeting, National Commission on CorrectioHahlth
Care. Austin, Texas. 2003

Evidence Based Medicingéxcellence at Work Conference, Empire State AdgmtaAlbany, New York. 2002

Evidence Based Medicine, Outcomes Research, arithHegre OrganizationdNational Clinical Advisory Group,
Integrail, Inc., Albany, New York. 2002

Evidence Based Medicind/ith Dr. LK Hohmann. The Empire State AdvantaganAal Excellence at Work Conference:
Leading and Managing for Organizational Excellerfdbany, New York. 2002

Taking the Mystery out of Evidence Based Medidimeviding Useful Answers for Clinicians and PaterBreakfast
Series, Institute for the Advancement of HealtheQdanagement, School of Business, University atAjh Albany,
New York. 2001

Diagnosis and Management of Male Erectile Dysfumcti A Goal-Oriented ApproacBociety of General Internal
Medicine National Meeting, San Francisco, Califarrii999

Study Design and Critical Appraisal of the LitensuGraduate Medical Education Lecture Series for alisestaff,
Albany Medical College, Albany, New York. 1999

Male Impotence: Its Diagnosis and Treatment inEne of Sildenafil4™ Annual CME Day, Alumni Association of the
Albany—Hudson Valley Physician Assistant Prograriafy, New York. 1998

Models For Measuring Physician ProductiviBanelist. National Association of VA Ambulatory Mayers National
Meeting, Memphis, Tennessee. 1997

Introduction to Male Erectile Dysfunction and thel®of Sildenafil in TreatmenNortheast Regional Meeting Pfizer
Sales Representatives, Manchester Center, Verh@9t.

Male Erectile Dysfunctionlopics in Urology, A Seminar for Primary Healthed&roviders, Bassett Healthcare,
Cooperstown, New York. 1997

Evaluation and Treatment of the Patient with Impote A Practical Primer for General InternistSociety of General
Internal Medicine National Meeting, Washington D1096

Impotence: An Updat®epartment of Medicine Grand Rounds, Albany Med@allege, Albany, New York. 1996

Diabetes for the EMT First—-RespondEive Quad Volunteer Ambulance, University at AlbaAlbany, New York.
1996

Impotence: An Approach for Internistdedicine Grand Rounds, St. Mary's Hospital, Rotdre®lew York. 1994

Male ImpotenceCommon Problems in Primary Care Precourse. Ame@mlege of Physicians National Meeting,
Miami, Florida. 1994

Patient Motivation: A Key to Succe3aberculosis and HIV: A Time for Teamwork. AIDSdgram, Bureau of
Tuberculosis Control — New York State Departmentieélth and Albany Medical College, Albany, New K01994
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Recognizing and Treating ImpotenBepartment of Medicine Grand Rounds, Albany Med@allege, Albany, New
York. 1992

Medical Decision Making: A Primer on Decision ArgfyFaculty Research Seminar, Department of Familytleegc
Indiana University, Indianapolis, Indiana. 1992

Effective Presentation of Public Health DaBureau of Communicable Diseases, Indiana StatedBiiaHealth,
Indianapolis, Indiana. 1991

Impotence: An Approach for Internistdousestaff Conference, Department of Medicine,dndiUniversity,
Indianapolis, Indiana. 1991

Using Electronic Databases to Search the Medictdrhture.NIH/VA Fellows Program, Indiana University,
Indianapolis, Indiana. 1991

Study Designs Used in Epidemiologynbulatory Care Block Rotation. Department of Méaks Indiana University,
Indianapolis, Indiana. 1991

Effective Use of Slides in a Short Scientific Pnéssion. Housestaff Conference, Department of Medicineialmal
University, Indianapolis, Indiana. 1991

Impotence: A Rational and Practical Approach to §nasis and Treatment for the General Interrsgiciety of General
Internal Medicine National Meeting, Washington D1091

Nirvana and Audio—Visual AidgVith Dr. RM Lubitz. Society of General Internal Meithe, Midwest Regional Meeting,
Chicago. 1991

New Perspectives in the Management of Hyperchotéstaia. Medical Staff, West Seneca Developmental Centestw
Seneca, New York. 1989

Effective Use of Audio—Visual Aidsurse Educators, American Diabetes Associatiorsté/a New York Chapter,
Buffalo, New York. 1989

Management of Diabetics in the Custodial Care Bgtiledical Staff, West Seneca Developmental CentestW
Seneca, New York, 1989

Effective Use of Audio—Visuals in Diabetes PeerRatient EducationAmerican Association of Diabetic Educators,
Western New York Chapter, Buffalo, New York. 1989

Pathophysiology, Diagnosis and Care of DiabeMgse Practitioner Training Program, School of ihgsUniversity of
Buffalo, Buffalo, New York. 1989

Techniques of Large Group Presentations to Mediealiences — Use of Audio—VisualdNew Housestaff Training
Program, Graduate Medical Dental Education Consorof Buffalo, Buffalo, New York. 1988

PUBLICATIONS/ABSTRACTS

Borschmann, R, Tibble, H, Spittal, MJ, ... Stern, Mier, KM, Wang, N, Willoughby, M, Zhao, B, andfier, SA.
The Mortality After Release from Incarceration Camnisim (MARIC): Protocolfor a multi-national, inddual
participant data meta-analysift. J of Population Data Science 2019 5(1):6

Binswanger IA, Maruschak LM, Mueller SBtern MF, Kinner SA Principles to Guide National Data Collection on the
Health of Persons in the Criminal Justice SystBablic Health Reports 2019 134(1):34S-45S

Stern M. Hunger Strike: The Inside Medicine Scodjfmerican Jails 2018 32(4):17-21

Grande L Stern M. Providing Medication to Treat Opioid Use Disorder\ivashington State JailStudy conducted for
Washington State Department of Social and Healthi&ess under Contract 1731-18409. 2018.

Stern MF, Newlin N.Epicenter of the Epidemic: Opioids and Jalsnerican Jails 2018 32(2):16-18
Stern MF. A nurse is a nurse is a nurse...NJuest Editorial, American Jails 2018 32(2):4,68

Wang EA, Redmond N, Dennison Himmelfarb CR, PBitibtern M, Chen J, Shero S, lturriaga E, Sorlie P, Diez Roux
AV. Cardiovascular Disease in Incarcerated Populatiofsurnal of the American College of Cardiology 201
69(24):2967-76

Mitchell A, Reichberg T, Randall J, Aziz-Bose Rygigson W Stern M. Criminal Justice Health Digital Curriculum
Poster, Annual Academic and Health Policy Confegemrt Correctional Health, Atlanta, Georgia, Ma2bi 7
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Stern MF. Patient Safety (White Papefpuidelines, Management Tools, White Papers, Nati@ommission on
Correctional Health Caréttp://www.ncchc.org/filebin/Resources/Patient-8a1016.pdf June, 2016

Binswanger IAStern MF, Yamashita TE, Mueller SR, Baggett TP, BlatchfBdClinical risk factors for death after
release from prison in Washington State: a nesésg control studyAddiction 2015 Oct 17

Stern MF. Op-Ed on Lethal Injections. The Guardian 2014 Aug 6

Stern MF. American College of Correctional Physicians Catis €aution Placing Mentally Il in Segregation: An
Important Band-AidGuest Editorial. Journal of Correctional Healdr€2014 Apr; 20(2):92-94

Binswanger |, Blatchford PJ, Mueller S&ern MF. Mortality After Prison Release: Opioid Overdose &ither Causes
of Death, Risk Factors, and Time Trends From 1@92009.Annals of Internal Medicine 2013 Nov; 159(9):592060

Williams B, Stern MF, Mellow J, Safer M, Greifinger RBAging in Correctional Custody: Setting a policy ada for
older prisoner health carédmerican Journal of Public Health 2012 Aug; 102(8)5-1481

Binswanger I, Blatchford PJ, Yamashita Bfern MF. Drug-Related Risk Factors for Death after ReleasenfPrison:
A Nested Case Control Studyral Presentation, University of Massachuséttadnual Academic and Health Policy
Conference on Correctional Healthcare, Boston, Btdussetts, March, 2011

Binswanger I, Blatchford PJ, ForsythSern MF, Kinner SA.Death Related to Infectious Disease in Ex-Prison&rs
International Comparative Stud@ral Presentation, University of Massachuséttédnual Academic and Health Policy
Conference on Correctional Healthcare, Boston, Btdussetts, March, 2011

Binswanger I, Lindsay RStern MF, Blatchford PRisk Factors for All-Cause, Overdose and Early Deatfter Release
from Prison in Washington State Drug and Alcohop®adenceDrug and Alcohol Dependence Aug 1 2011;117(1):1-6

Stern MF, Greifinger RB, Mellow JPatient Safety: Moving the Bar in Prison Health E&tandardsAmerican Journal
of Public Health November 2010;100(11):2103-2110

Strick LB, Saucerman G, Schlatter C, Newsonstern MF. Implementation of Opt-Out HIV testing in the Waghom
State Department of CorrectiariBoster Presentation, National Commission on Cooral Health Care Annual
Meeting, Orlando, Florida, October, 2009

Binswanger IA, Blatchford FStern MF. Risk Factors for Death After Release from PrisBaciety for General Internal
Medicine 32nd Annual Meeting; Miami: Journal of @eal Internal Medicine; April 2009. p. S164-S95

Stern MF. Force Feeding for Hunger Strikes — One More SteprDocs Winter 2009;12(1):2

Binswanger IStern MF, Deyo RA, Heagerty PJ, Cheadle A, EImore JG, Kelkg®. Release from Prison — A High
Risk of Death for Former InmateNew England Journal of Medicine 2007 Jan 11;3p687—165

Stern MF, Hilliard T, Kelm C, Anderson EEpidemiology of Hepatitis C Infection in the Wagjom State Department
of CorrectionsPoster Presentation, CDC/NH#dl hocConference on Management of Hepatitis C in PrisBas
Antonio, Texas, January, 2003

Phelps KRStern M, Slingerland A, Heravi M, Strogatz DS, Haqgie B®tabolic and skeletal effects of low and high
doses of calcium acetate in patients with preteainironic renal failure Am J Nephrol 2002 Sep—Dec;22(5-6):445-54

Goldberg L,Stern MF, Posner DSComparative Epidemiology of Erectile DysfunctioriGay Men Oral Presentation,
International Society for Impotence Research MegtiAmsterdam, The Netherlands, August 1998. Intpbt Res.
1998;10(S3):S41 [also presented as oral abstrasn@Veeting, Society for the Study of Impotences®n,
Massachusetts, October, 1999. Int J Impot Res.;10681):S65]

Stern MF. Erectile Dysfunction in Older MenTopics in Geriatric Rehab 12(4):40-52, 1997. [idished in Geriatric
Patient Education Resource Manual, Supplement.rABgderence Group, Eds. Aspen Publishers, Inc8]199

Stern MF, Wulfert E, Barada J, Mulchahy JJ, Korenman 86 Outcomes—Oriented Approach to the Primary Care
Evaluation and Management of Erectile DysfunctidrClin Outcomes Management 5(2):36-56, 1998

Fihn SD, Callahan CM, Martin D, et al.; for thiational Consortium of Anticoagulation Clinics.* The Risk for and
Severity of Bleeding Complications in Elderly PatieTreated with WarfarirAnn Int Med. 1996;124:970-979

Fihn SD, McDonell M, Martin D, et al.; for th&arfarin Optimized Outpatient Follow—up Study Group.* Risk
Factors for Complications of Chronic AnticoagulatidAnn Int Med. 1993;118:511-520. (*While involvetthe
original proposal development and project executiovas no longer part of the group at the timéhad publication)

Stern MF, Dittus RS, Birkhead G, Huber R, Schwartz J, M@seCost—Effectiveness of Hepatitis B Immunization
Strategies for High Risk Peopl@ral Presentation, Society of General Internatiidiee National Meeting, Washington,
D.C., May 1992. Clin Res 1992
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Fihn SD, McDonell MB, Vermes D, Martin D, Kent DHenikoff JG, and th&/arfarin Outpatient Follow—up Study
Group. Optimal Scheduling of Patients Taking Warfarin. Alfitenter Randomized TriaDral Presentation, Society of
General Internal Medicine National Meeting, Washamng D.C., May 1992. Clin Res 1992

Fihn SD, McDonnell MB, Vermes D, Kent DL, Henikdits, and th&Varfarin Anticoagulation Study Group . Risk
Factors for Complications During Chronic Anticoagtibn. Poster Presentation, Society of General Internalibitee
National Meeting, Seattle, May 1991

Pristach CA, Donoghue GD, Sarkin R, Wargula C, b&Opila D,Stern M, Single G A Multidisciplinary Program to
Improve the Teaching Skills of Incoming Housesfafdd Med. 1991;66(3):172—-174

Stern MF. Diagnosing Chlamydia trachomatis and Neisseria gdmea Infections(letter) J Gen Intern Med.
1991;6:183

Stern MF, Fitzgerald JF, Dittus RS, Tierney WM, Overhage @ifice Visits and Outcomes of Care: Does Frequency
Matter? Poster Presentation, Society of General Intéviaicine Annual Meeting, Seattle, May 1991. ClirsRe
1991;39:610A

Stern MF. Cobalamin Deficiency and Red Blood Cell Volumerikistion Width.(letter) Arch Intern Med.
1990;150:910

Stern M, Steinbach BHypodermic Needle Embolization to the He&l¥. State J Med. 1990;90(7):368—-371

Stern MF, Birkhead G, Huber R, Schwartz J, MorseFBasibility of Hepatitis B Immunization in an STDnie. Oral
Presentation, American Public Health Associatiomédal Meeting, Atlanta, November 1990

EXPERT TESTIMONY
Pajas v. County of Monteregt al. US District Court for the Northern District of Wfaknia, 2019 (trial)
Dockery,et al.v. Hall et al. US District Court for the Southern District of Missippi Northern Division, 2018 (trial)
Benton v. Correct Care Solutiores,al. US District Court for the District of Maryland, 28 (deposition)
Pajas v. County of Monteregt al. US District Court Northern District of Californi2018 (deposition)
Walter v. Correctional Healthcare Companisal US District Court, District of Colorado, 2017 fusition)

Winkler v. Madison County, Kentucket al US District Court, Eastern District of Kentuckygntral Division at
Lexington, 2016 (deposition)

US v. Miami-Dade Countygt al. US District Court, Southern District of Florida,rjmlically 2014 - 2016
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DECLARATION OF DR. JONATHAN LOUIS GOLOB

I, Jonathan Louis Golob, declare as follows:

L

[ am an Assistant Professor at the University of Michigan School of Medicine in Ann
Arbor, Michigan, where I am a specialist in infectious diseases and internal medicine. I
am also a member of the Physicians for Human Rights. At the University of Michigan
School of Medicine, I am a practicing physician and a laboratory-based scientist. My
primary subspecialization is for infections in immunocompromised patients, and my
recent scientific publications focus on how microbes affect immunocompromised people.
I obtained my medical degree and completed my residency at the University of
Washington School of Medicine in Seattle, Washington, and also completed a Fellowship
in Internal Medicine Infectious Disease at the University of Washington. I am actively
involved in the planning and care for patients with COVID-19. Attached as Exhibit A is a
copy of my curriculum vitae.

COVID-19 is an infection caused by a novel zoonotic coronavirus SARS-COV-2 that has
been identified as the cause of a viral outbreak that originated in Wuhan, China in
December 2019. The World Health Organization has declared that COVID-19 is causing
a pandemic. As of April 2, 2020, there are over 800,000 confirmed cases of COVID-19
worldwide. COVID-19 has caused over 45,000 deaths, with exponentially growing
outbreaks occurring at multiple sites worldwide, including within the United States in
regions like New York, New Jersey, Louisiana, Michigan and Illinois.

COVID-19 makes certain populations of people severely ill. People over the age of fifty
are at higher risk, with those over 70 at serious risk. As the Center for Disease Control
and Prevention has advised, certain medical conditions increase the risk of serious
COVID-19 for people of any age. These medical conditions include: those with lung
disease, heart disease, diabetes, or immunocompromised (such as from cancer, HIV,
autoimmune diseases), blood disorders (including sickle cell disease), chronic liver or
kidney disease, inherited metabolic disorders, stroke, developmental delay, or pregnancy.

For all people, even in advanced countries with very effective health care systems such as
the Republic of Korea, the case fatality rate of this infection is about ten fold higher than
that observed from a severe seasonal influenza. In the more vulnerable groups, both the
need for care, including intensive care, and death is much higher than we observe from
influenza infection: In the highest risk populations, the case fatality rate is about 15%.
For high risk patients who do not die from COVID-19, a prolonged recovery is expected
to be required, including the need for extensive rehabilitation for profound
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deconditioning, loss of digits, neurologic damage, and loss of respiratory capacity that
can be expected from such a severe illness.

In most people, the virus causes fever, cough, and shortness of breath. In high-risk
individuals as noted above, this shortness of breath can often be severe. Even in younger
and healthier people, infection of this virus requires supportive care, which includes
supplemental oxygen, positive pressure ventilation, and in extreme cases, extracorporeal
mechanical oxygenation.

The incubation period (between infection and the development of symptoms) for
COVID-19 is typically 5 days, but can vary from as short as two days to an infected
individual never developing symptoms. There is evidence that transmission can occur
before the development of infection and from infected individuals who never develop
symptoms. Thus, only with aggressive testing for SARS-COV-2 can a lack of positive
tests establish a lack of risk for COVID-19.

When a community or institution lacks a comprehensive and rigorous testing regime, a
lack of proven cases of COVID-19 is functionally meaningless for determining if there is
a risk for COVID-19 transmission in a community or institution.

Most people in the higher risk categories will require more advanced support: positive
pressure ventilation, and in extreme cases, extracorporeal mechanical oxygenation. Such
care requires highly specialized equipment in limited supply as well as an entire team of
care providers, including but not limited to 1:1 or 1:2 nurse to patient ratios, respiratory
therapists and intensive care physicians. This level of support can quickly exceed local
health care resources.

COVID-19 can severely damage the lung tissue, requiring an extensive period of
rehabilitation and in some cases a permanent loss of respiratory capacity. The virus also
seems fo target the heart muscle itself, causing a medical condition called mycocarditis,
or inflammation of the heart muscle. Myocarditis can affect the heart muscle and
electrical system, which reduces the heart’s ability to pump, leading to rapid or abnormal
heart rhythms in the short term, and heart failure that limits exercise tolerance and the
ability to work lifelong. There is emerging evidence that the virus can trigger an
over-response by the immune system in infected people, further damaging tissues. This
cytokine release syndrome can result in widespread damage to other organs, including
permanent injury to the kidneys (leading to dialysis dependence) and neurologic injury.
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There is no cure and vaccine for this infection. Unlike influenza, there is no known
effective antiviral medication to prevent or treat infection from COVID-19. Experimental
therapies are being attempted. The only known effective measures to reduce the risk for a
vulnerable person from injury or death from COVID-19 are to prevent individuals from
being infected with the COVID-19 virus. Social distancing, or remaining physically
separated from known or potentially infected individuals, and hygiene, including washing
with soap and water, are the only known effective measures for protecting vulnerable
communities from COVID-19.

Nationally, without effective public health interventions, CDC projections indicate about
200 million people in the United States could be infected over the course of the epidemic,
with as many as 1.5 million deaths in the most severe projections. Effective public health

measures, including social distancing and hygiene for vulnerable populations, could
reduce these numbers.

. In early March, the highest known person-to-person transmission rates for COVID-19

were in a skilled nursing facility in Kirkland, Washington and on afflicted cruise ships in
Japan and off the coast of California. More recently, the highest transmission rates have
been recorded in the Rikers Island jail complex in New York City, which is over seven
times the rate of transmission compared to the spread in New York City. To illustrate, the

number of confirmed cases among inmates soared from one to nearly 200 in the matter of
12 days.

This is consistent with the spread of previous viruses in congregate settings. During the
HINTI influenza (“Swine Flu™) epidemic in 2009, jails and prisons were sites of severe
outbreaks of viral infection. Given the avid spread of COVID-19 in skilled nursing
facilities and cruise ships, it is reasonable to expect COVID-19 will also readily spread in
detention centers such as prisons and jails, particularly when residents cannot engage in
social distancing measures, cannot practice proper hygiene, and cannot isolate themselves
from infected residents or staff. With new individuals and staff coming into the detention
centers who may be asymptomatic or not yet presenting symptoms, the risk of infection
rises even with symptom screening measures.

This information provides many reasons to conclude that vulnerable people, people over
the age of 50 and people of any age with lung disease, heart disease, diabetes, or
immunocompromised (such as from cancer, HIV, autoimmune diseases), blood disorders
(including sickle cell disease), chronic liver or kidney disease, inherited metabolic
disorders, stroke, developmental delay, or pregnancy living in an institutional setting,
such as a prison, or jail, or an immigration detention center, with limited access to
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adequate hygiene facilities, limited ability to physically distance themselves from others,
and exposure to potentially infected individuals from the community are at grave risk of
severe illness and death from COVID-19.

Pursuant to 28 U.S.C. 1746, I declare under penalty of perjury that the foregoing is true and
correct.

Executed this _5_ day in April, 2020 in Ann Arbor, Michigan.

Dr. Jonathan Louis Golob
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DECLARATION OF HADLEY TRUETTNER
STAFF ATTORNEY AT THE PUBLIC DEFENDER SERVICE

1, Hadley Truettner, certify under penalty of perjury that the following statement is true and
correct pursuant to 28 U.S.C. § 1746.

1.

2.

My name is Hadley Truettner. I make these statements based upon my personal
knowledge.

I am a staff attorney in the Mental Health Division at the Public Defender Service for the
District of Columbia (hereinafter “PDS”’) and have served in this role since January of
1995. PDS is a federally funded, independent organization dedicated to representing
indigent adults and children facing the loss of liberty in the District of Columbia. My
principal responsibilities as a staff attorney at PDS are to represent both persons facing
civil commitment and persons committed to the Department of Behavioral Health as a
result of a not guilty by reason of insanity finding.

In the course of my work, I regularly speak to clients who are admitted to locked
psychiatric wards in area hospitals, including Psychiatric Institute of Washington,
United Medical Center, Washington Hospital Center and the Veteran’s Affairs Medical
Center and Saint Elizabeths Hospital (hereinafter “SEH”), their family members, their
guardians, and their treating doctors and treatment teams. Through those conversations, I
learned the following:

During an April 9, 2020 email correspondence with a social worker in an area
hospital, I learned my client’s treatment plan is to be transferred to Saint
Elizabeths Hospital for long term care. Surprised that Saint Elizabeths would be
accepting clients given the COVID-19 outbreak at the hospital, I inquired whether
Saint Elizabeths is really accepting new patients. The social worker responded,
“They are accepting patients.”

In a follow up email to Dr. Philip Candilis, Director of Medical Affairs at Saint
Elizabeths Hospital on the morning of Friday, April 10. I explained that I have a client
in an area hospital whom that hospital intends to transfer to Saint Es. I inquired as
follows:

“The social worker [from the area hospital] indicated that Saint Es is accepting
patients. Can you confirm? Thanks very much.”

Dr. Candilis responded later that morning: “Yes, confirmed.”
On April 13, 2020, I had a conversation with a different social worker at the same area
hospital regarding another client’s long-term plan. The social worker indicated that my

client will be transferred to Saint Elizabeths. I wrote the following question:

“Is Saint Es currently taking folks?”
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The social worker responded, “Yes its [Saint Elizabeths] moving slowly but they
are currently accepting.”

I declare under penalty of perjury under the laws of the United States that the foregoing is true
and correct to the best of my knowledge and belief.

Executed on the 16™ day of April 2020 in Washington, D.C.

*—mo{Leg Truettwner

Hadley Truettner

Staff Attorney

Public Defender Service, MHD
633 Indiana Avenue Ave, NW
Washington DC 20004
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DECLARATION OF ENZO COSTA
PATIENT AT SAINT ELIZABETHS HOSPITAL

1, Enzo Costa, certify under penalty of perjury that the following statement is true and correct.

1.

9.

10.

11

I am thirty-eight years old and a patient at Saint Elizabeth’s Hospital in Unit 1C. I am
diagnosed with schizophrenia, dystonia, schizo-affective disorder, and anti-social
personality disorder. I am indefinitely, involuntarily civilly committed to the District’s
care.

I first became aware of the COVID-19 pandemic from the news and then it was discussed
in the Patient Advisory Committee meetings at St. Es.

My Unit. Unit 1C. currently houses thirteen men who are institutionalized at St. Es for
pre-trial competency evaluations and restoration.

On about April 1. 2020 we were advised to remain in our Unit at all times due to
COVID-19. Patients in my Unit all use the same common spaces, including the dining
hall, laundry room, and lounge. It is impossible for me to maintain six feet of distance
between myself and other patients in my Unit.

Patients in my Unit are going to the dining room in groups of two or three. Even with
these limited numbers, there is not enough space for us to maintain six feet of distance
from other patients during meals.

One patient in my unit is symptomatic for COVID-19. He is self-quarantining in his room
but is still on the Unit.

The staff in my Unit are not all wearing masks and gloves.

[ have been wearing a mask almost all of the time because I am afraid that patient and
other patients in my Unit have COVID-19.

I normally receive group therapy including competency restoration and anger
management. | have not received any group therapy or remote substitute for the past few
weeks.

I also normally receive individual therapy but I haven’t received any individual therapy
or remote substitute in the past few weeks,

None of the patients on my unit have had access to religious ceremonies, even remotely,
for the past few weeks.

12. I have a toothache but there are no dental services being provided right now.



Case 1:19-cv-03185-RDM Document 39-6 Filed 04/18/20 Page 2 of 2

13. To my knowledge. there is no on-site testing for COVID-19 at the hospital. I have not
been tested for COVID-19.

I, Stephanie Maldonado. certify that | have read the foregoing to Mr. Costa and that he affirmed
that the foregoing is true and correct on April 17, 2020.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on April 17, 2020,

Stephani¢ Malddnado
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DECLARATION OF WILLIAM DUNBAR
PATIENT AT SAINT ELIZABETHS HOSPITAL

1, William Dunbar, certify under penalty of perjury that the following statement is true and
correct.

I. T am forty year old and a patient at Saint Elizabeth’s Hospital in Unit 2A. I am diagnosed
with paranoia schizophrenia. I am indefinitely. involuntarily civilly committed to the
District’s care.

2. 1 first became aware of the COVID-19 pandemic from the news and my family.

3. My Unit, Unit 2A, houses up to twenty-seven men who are classified as Not Guilty by
Reason of Insanity.

4. On about Apnl I, 2020 we were advised to remain in our Unit at all times due to
COVID-19.

5. Until Apnl 15, 2020, all of the patients on my Unit were subjected to the following
conditions:

a. Four patients on my Unit tested positive for COVID-19. Two of them were
moved to the quarantine unit on the second floor but two of them remained in my
Unit with the rest of us who were asymptomatic and potentially unexposed
patients. .

b. The COVID-19 positive patients were interacting with us in the common areas
where they watch television or got water. Patients in my Unit all use the same
common spaces, including the dining hall. laundry room, and lounge.

¢. I'had my own room, but there are men on my Unit who shared a room with
another patient.

d. We were given a limited number of masks and were not given instruction on how
to wear it properly. I was only given one mask by St. Es staff.

e. My Unit was short-staffed. I learned from the news that at least one nurse who
works on my unit regularly has been admitted to Howard Hospital’s Intensive
Care Unit with COVID-19.

6. As of April 15, 2020, the St. Es separated the patients in my Unit. Those of is that are not
symptomatic for COVID-19 are now being housed in the gym. We were not tested for
COVID-19 before being moved to the gym.

7. 1 usually receive group therapy. I have not received group therapy or a remote substitute
for the past few weeks.

8. To my knowledge, there is no on-site testing for COVID-19 at the hospital.
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I. Stephanie Maldonado, certify that the foregoing was read to Mr. Dunbar and that he affirmed
that the foregoing is true and correct on April 17, 2020.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on Apnl 17, 2020,

Stephanid Maldonado
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DECLARATION OF VINITA SMITH
PATIENT AT SAINT ELIZABETHS HOSPITAL

1. Vinita Smith, certify under penalty of perjury that the following statement is true and correct.
1. Iam fiftv-seven vears old and a patient at Saint Elizabeths Hospital in Unit 1F. I am
diagnosed with schizo-affective disorder that requires medication and therapy. I am
indefinitely. involuntarily civilly committed to the District’s care.
2. I first became aware of the COVID-19 pandemic from the news.

3. The Hospital created a quarantine Unit on the second floor.

4. My Unit, Unit 1F, houses up to 27 women. I have a single room, but other patients in my
Unit are residing in a room with another patient.

5. On about April 1, 2020 we were advised to remain in our Unit at all times due to
COVID-19. Patients in my Unit all use the same common spaces, including going to the
dining hall in groups of 10, using the same laundry room, and using the same lounge.

6. Itis impossible for me to maintain six feet of distance between myself and other patients
in my Unit.

7. We have access to soap, which runs out frequently.

8. No one on my Unit has been tested for COVID-19 that I know of.

9. No one at Saint Elizabeths has provided me with a mask or instructed me on how to
properly wear a mask.

10. I have only received two session of remote therapy via telemedicine in the last two

weeks.

11. To my knowledge, there is no on-site testing for COVID-19 at the hospital. I have not
been tested for COVID-19.

I. Stephanie Maldonado, certify that the foregoing was read to Ms. Smith and that she affirmed
that the foregoing is true and correct on April 17, 2020.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on April 17, 2020.

/

Stephanic Maldonado
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DECLARATION OF ASHLEY GUZMAN
STAFF ATTORNEY AT THE PUBLIC DEFENDER SERVICE

1, Ashley Guzman, certify under penalty of perjury that the following statement is true and
current pursuant to 28 U.S.C § 1746.

1.

My name is Ashley Guzman. I make these statements based upon my personal
knowledge.

I am a staff attorney in the Mental Health Division at the Public Defender Service for the
District of Columbia and have served in this role since April 2015. PDS is a federally
funded, independent organization dedicated to representing indigent adults and children
facing the loss of liberty in the District of Columbia. My principal responsibilities as a
staff attorney at PDS are to represent both persons facing civil commitment and persons
committed to the Department of Behavioral Health as a result of a not guilty by reason of
insanity finding, and to consult with attorneys in various other divisions of PDS as a
mental health litigation specialist.

In the course of my work, I regularly speak to clients who are committed to Saint
Elizabeths Hospital (hereinafter “Hospital”). Specifically on April 15, 2020, I spoke with
clients at the Hospital and through those conversations, I learned the following:

a.

I learned about conditions on Unit 2TR of the Hospital. I learned that Unit 2TR
was originally designated as the Hospital’s quarantine unit. All patients on the
unit tested positive for COVID-19. There are only seven patient beds on the unit.
However, once COVID-19 spread throughout nearly all of the other units in the
Hospital, at least one COVID-19 positive and symptomatic patient was
transferred to another unit in the Hospital. The receiving unit houses patients who
have not tested positive for COVID-19. Regarding the conditions of Unit 2TR, I
learned that all patients were provided with masks, but no other personal
protective equipment. Patients were given new masks every day. All staff wore
masks and full protective suits. Bottles of hand sanitizer were provided to
patients. The patients were housed in their own rooms with their own bathrooms.
The bathrooms were stocked with hand soap. Staff did the patients’ laundry once
per week. The common areas of Unit 2TR were sanitized daily, but the patients’
bedrooms and bathrooms were not. Patients had to request to have their
bedrooms and bathrooms sanitized. Patients were not provided with any cleaning
materials to clean their own bedrooms and bathrooms. Staff in full personal
protective gear delivered all meals and medications to the patients’ individual
bedrooms. During the day, patients were restricted to their rooms, but were
allowed to go to Unit 2TR’s balcony once per day for up to thirty minutes. Staff
permitted only one patient on the balcony at a time.

I learned about the conditions on Unit 2B of the Hospital. I learned that there are
about 27 patients on the unit. Some of the patients on Unit 2B have tested
positive for COVID-19, but not all. Not all of the patients have masks to wear.
As of April 15, 2020, there were at least four patients without masks on the unit
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due to a mask shortage. Patients are provided new masks only every three days.
All staff on Unit 2B wear masks at all times, but no other personal protective
equipment. Unlike Unit 2TR, the patients are not provided with bottles of hand
sanitizer. There is hand sanitizer behind the nurse’s station, but the patients have
to approach the station to ask for sanitizer. There are a couple of hand sanitizer
dispensers on the unit, but the dispensers are often low on sanitizer. On Unit 2B,
patients have to do their own laundry on specific days. However, the laundry
room remains locked at all times, and often patients miss their days to do their
laundry. The common areas of Unit 2B are sanitized daily, but the patients’
bedrooms are not. The patients are not provided with cleaning material to clean
their own rooms, and must request to have their rooms sanitized. There are at least
three bedrooms with two patients in each room. All meals are served in the unit
cafeteria. There is supposed to be a limit of 10 patients in the cafeteria at a time,
but when there are new staff members on the unit, this rule is not enforced. On the
morning of April 15, 2020, new staff members allowed more than 10 people in
the cafeteria to dine. There is supposed to be a limit of two patients per table, but
on the morning of April 15, 2020, staff allowed at least four patients per table.
Since the COVID-19 outbreak, staff are allowing patients to eat meals in the
common area. In order to receive medication, the patients must approach a
medication window and receive medication from staff. During the day, COVID-
19 positive patients are not allowed to utilize off-the-unit privileges, but they are
allowed to freely walk around the unit and watch television in the common areas.
Patients who are not symptomatic and/or have not tested positive for COVID-19
are permitted to watch television in the common area and share a couch with
COVID-19 positive patients. Staff members are not enforcing social distancing
during the day.

c. Ilearned about the conditions on Unit 2C of the Hospital. I learned that during
the week of April 6, 2020, at least one patient presented with cold-like symptoms,
but that patient was not tested for COVID-19. I learned that none of the patients
on Unit 2C had been tested for COVID-19. The patients are not required to wear
masks. If a patient asks for a mask, and if a mask is available, the staff will
provide the patient with a mask. The patients are not provided with any other
personal protective equipment. All staff members wear masks every day, but
most do not wear any other personal protective gear. Some staff members wear
gowns. Hand sanitizer is only available behind the nurse’s station desk, and
patients have to approach the nursing station to request sanitizer. There are no
hand sanitizer dispensers on Unit 2C. The patients on Unit 2C share bathrooms. |
learned that often at least two days go by before the staff realize that there is no
handsoap in the bathroom. The patients on Unit 2C must do their own laundry or
designated days, and must request that the laundry room be unlocked in order to
do laundry. The common areas of the Unit 2C are sanitized daily, but the
patients’ bedrooms are not. The patients must request to have their bedrooms
sanitized, and are not provided with cleaning material to clean their own
bedrooms. At least three of the bedrooms on Unit 2C have two patients in each
room. Meals are served either in the dining room or in the common area of the



Case 1:19-cv-03185-RDM Document 39-9 Filed 04/18/20 Page 3 of 3

unit. Eight patients are allowed in the dining room at a time, and two patients are
allowed per dining table. When patients dine in the common area, social
distancing is not enforced. Due to the number of patients on the unit, and the size
of the unit, keeping six feet away from other patients is nearly impossible on the
unit. Patients gather on the couches to watch television together. Some patients
are presenting with coughing symptoms, but they are not restricted to their rooms.
Medication is administered at a medication window, and 3-4 people line up at a
time to receive their medication. There are no distancing requirements in the
medication line.

I declare under penalty of perjury under the laws of the United States that the foregoing is true
and correct to the best of my knowledge and belief.

Executed on this 16™ day of April 2020, in Hyattsville, \(/jD W

Asl\ﬂey Guzman Q
Staff Attorney

Public Defender Service for DC
633 Indiana Avenue NW
Washington, DC 20001
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DECLARATION OF WANDA ROSE
PROGRAM DEVELOPER AT THE PUBLIC DEFENDER
SERVICE

I, Wanda Rose, certify under penalty of perjury that the following statement is true and correct
pursuant to 28 U.S.C. § 1746.

1. My name is Wanda Rose. | make these statements based upon my personal knowledge.

2. | have a Masters in Forensic Psychology and | work as a program developer in the Mental
Health Division at the Public Defender Service for the District of Columbia (hereinafter
“PDS”). | have served in this role since September 21, 2003. PDS is a federally funded,
independent organization dedicated to representing indigent adults and children accused of
crimes in the District of Columbia. My principal responsibility as a program developer at
PDS is to assist attorneys in my division with the social work aspects of their cases.

3. As part of my duties as a program developer at PDS, | regularly speak to clients who are
pending civil commitment proceedings and those who are committed at St. Elizabeths
Hospital (“SEH”).

4. On April 15, 2020, I spoke to Client A, at SEH on the ward 1-G.
5. From this conversation | learned the following:

Client A had heard that nine people throughout SEH were COVID-19
positive. Client A had not heard of anyone on their ward being positive, and
was not aware of anyone being in quarantine. All patients are confined to the ward.

Client A indicated that the safety protocols are inconsistently followed.

Masks are available to patients on the ward; however patients have to request them. Some of
the SEH staff are wearing them, some are not. Some patients are wearing them, some are not.
They are not required. Client A said that some people don't like the masks, so they do not
wear them. Patients can get a new mask but they must request one. Client A said some of the
masks are homemade, and they have seen SEH staff making masks out of pajamas.

Some staff are wearing gloves, some are not. Client A said that if a staff is going

to give something (i. e., gloves, mask, medication) to a patient, the staff will put on

gloves to do this. Client A said no staff are wearing gowns of any kind.

Client A indicated that cleaning seemed adequate. Soap and hand sanitizer are available
upon request. Laundry services are available for patients to use during the day. Client A said
the ward is professionally cleaned twice weekly. Patients are given supplies upon request and
are able to clean their own rooms.

Client A indicated that social distancing is inconsistently practiced. Patients are allowed out
of their rooms. Patients are still congregating in the common areas (i. e., the TV room) of the
ward, with inadequate room for social distancing. Medication is still being given out at the
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nurses' station, with patients lining up and limited room to social distance. Client A said they
wait to get their own medication until everyone else has already gotten theirs, so they don't
have to wait in the line. Meals are still in the dining room on the ward. Patients are limited to
two individuals per table, down from the usual four per table. Tables have been moved to six
feet apart.

I declare under penalty of perjury under the laws of the United States that the foregoing is true
and correct to the best of my knowledge and belief.

Executed on the 15th day of April 2020, in North Beach, Maryland.

Wanda Rose

Program Developer

Public Defender Service for DC
633 Indiana Ave. NW
Washington, DC
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DECLARATION OF DANIELLE MASON
FORENSIC PROFESSIONAL COUNSELOR AT THE PUBLIC DEFENDER SERVICE

I, Danielle Mason, certify under penalty of perjury that the following statement is true and
correct pursuant to 28 U.S.C. § 1746.

1.

My name is Danielle Mason. | am a licensed professional counselor in the
District of Columbia. I make these statements based upon my personal
knowledge.

I am a forensic professional counselor in the Mental Health Division at the Public
Defender Service for the District of Columbia (hereinafter “PDS”) and have served in
this role since August 20, 2018. PDS is a federally funded, independent organization
dedicated to representing indigent adults and children facing loss of liberty in the District
of Columbia.

As part of my duties as a forensic professional counselor at PDS, | frequently conduct

visits and maintain regular contact with clients in the custody of St. Elizabeth’s Hospital.

During the pandemic, I have spoken to clients. Through those conversations, | learned the
following:

a. On April 15, 2020, I spoke with Client A at St. Elizabeth’s Hospital, unit 2C. While

masks are available, | learned that patients must ask for one from staff and some
patients do not wear masks. New masks are provided to patients when they ask;
although, never more than once per day. Staff are wearing masks, but | learned that
some of the masks appear to be homemade. Staff on 2C have not been wearing gowns,
or other personal protection equipment, since April 13, 2020. | learned that patients
must ask staff to use hand sanitizer. | learned that the patients of 2C eat meals in the
dining room and day room. All patients eat at the same time. Approximately 10 patients
can eat in the dining room; the remainder eat in the day room. Most patients try to sit
six feet apart, but one of the tables is set up in such a way that causes two patients to
be back-to-back. I learned that patients spend most of their days in their bedrooms
or in the day room. Some patients continue to play Wii video games, watch television
in close quarters and sleep on the couch in the day room. I learned that medications
on 2C continue to be administered from the medication room. Patients line up
shoulder—to-shoulder three times per day to receive their medications.

On April 15, 2020, I spoke with Client B at St. Elizabeth’s Hospital, unit 2A. There
are approximately 27 patients assigned to 2A. 2A patients presumed to be negative
for COVID-19 will moved off the unit and into the gymnasium today. I learned that
patients on 2A are provided with masks, which were described as paper thin and
easily tear. I learned that patients do not have access to hand sanitizer, but there is
soap in the bathroom. Housekeeping wipes down the unit approximately twice daily.
Client B could not recall the last time that patient bedrooms were cleaned by
housekeeping. | learned that patients on 2A eat in the dining room. Approximately
eight patients are allowed to eat at one time and eating times are staggered. | learned
that patients on 2A continue to receive medications from the medication room.
Patients are encouraged to stand six feet apart, but often do not. | learned that patients
with pending COVID-19 test results are not confined to their rooms and their
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movements are not restricted on the unit.

I declare under penalty of perjury under the laws of the United States that the foregoing is true
and correct to the best of my knowledge and belief.

Executed on the 15th day of April 2020, in Washington, D.C.

e =

Danielle Mason

Forensic Professional Counselor
Public Defender Service for DC
633 Indiana Ave. NW
Washington, D.C.
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DECLARATION OF PENELOPE DONKAR
STAFF ATTORNEY AT THE PUBLIC DEFENDER SERVICE

I, Penelope Donkar, certify under penalty of perjury that the following statement is true and
correct pursuant to 28 U.S.C. 8 1746.

1. My name is Penelope Donkar. | make these statements based upon my personal
knowledge.

2. | am a staff attorney in the Mental Health Division (hereinafter “MHD”) at the Public
Defender Service for the District of Columbia (hereinafter “PDS”) and have served in
this role since June 2015. PDS is a federally funded, independent organization dedicated
to representing indigent adults and children facing the loss of liberty in the District of
Columbia. My principal responsibilities as a staff attorney at PDS are to represent both
persons facing civil commitment and persons committed to the Department of Behavioral
Health as a result of a not guilty by reason of insanity finding

3. Inthe course of my work, I regularly speak to clients who are committed to Saint
Elizabeths Hospital (hereinafter “Hospital”), their guardians, and their treating doctors.
Through those conversations, | learned the following:

a. Client A is an individual in care at St. Elizabeths Hospital. On April 11, 2020, |
received a voicemail from Client A indicating that client was being admitted to a
medical hospital with a fever. On Monday April 13, 2020, a physician at
Georgetown Hospital contacted PDS for Client A’s guardian’s contact
information. The physician indicated that the guardian’s contact information was
not sent by St. Elizabeths with Client A. Additionally, St. Elizabeths had not
contacted Client A’s guardian to inform him that Client A was suspected of
having COVID-19, that client had been exposed to COVID-19 on the unit, or that
client was being admitted to a medical hospital with COVID-19. St. Elizabeths
also did not inform me about Client A’s medical status despite a properly
executed HIPAA waiver previously on file.

b. Client B is an individual in care at St. Elizabeths Hospital. Client B is currently
inpatient civilly committed. Client B was tested for COVID-19 last week.
Following that test, the treatment team refused to provide information about
Client B’s COVID status despite a properly executed HIPAA waiver. Client B’s
guardian was not notified of the COVID-19 status of the unit or that Client B was
being tested for COVID-19. Guardian discovered the existence of COVID-19 at
St. Elizabeths after talking with the guardians of other individuals.

c. Client C was a patient on Unit 1B of St. Elizabeths. On Monday, April 6, 2020, 1
learned that my client, Client C, had been sent to George Washington University
Hospital with symptoms of COVID-19 when | attempted to set up a video
conference with him. At that time, he was awaiting COVID-19 test results.
Despite having an executed HIPAA waiver for Client C, the treatment team did
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not give me updates regarding Client C’s status. | did not receive an update about
Client C until I received notice on April 10, 2020 that Client C had died at
GWUH.

4. | have been attempting to track the status and location of MHD’s clients who have tested
positive while at St. Elizabeths. Doing so has been difficult because Hospital staff has
often refused to provide updates or disclose basic information about our clients upon
request, even when there was a properly executed HIPAA waiver. Of the 18 MHD
clients that I have identified as being positive or presumptively positive, it is my
understanding that 11 still remain on various units at the Hospital.

I declare under penalty of perjury under the laws of the United States that the foregoing is true
and correct to the best of my knowledge and belief.

Executed on the 17" day of April 2020 in Washington, D.C.

Penelope Donkar

Staff Attorney

Public Defender Service for DC
633 Indiana Avenue NW
Washington, DC 20001
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