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INTRODUCTION 
 

 Plaintiffs seek a temporary restraining order (TRO) against the District of 

Columbia, Department of Behavioral Health Director Barbara Bazron and Saint 

Elizabeths Hospital CEO Mark Chastang (collectively, the District), requiring that 

specific measures be implemented at Saint Elizabeths Hospital (Saint Elizabeths, or 

the Hospital) in response to the COVID-19 pandemic. In short, the majority of the 

measures plaintiffs seek are already in place. In light of this fact, plaintiffs cannot 

demonstrate irreparable harm absent a TRO, which would not significantly alter 

current operations at the Hospital. In addition, plaintiffs are unlikely to succeed on 

the merits of their claims under the Due Process Clause or the Americans with 

Disabilities Act (ADA), and they have not shown that the balance of the equities and 

the public interest weigh in their favor.  

Throughout this pandemic, Saint Elizabeths has implemented a variety of 

patient-protection protocols amid a fast-moving informational landscape and 

evolving recommendations from public health experts nationwide. Given that the 

Hospital is already implementing the majority of the measures plaintiffs seek, there 

is no preliminary relief appropriate for this Court to grant. Plaintiffs’ motion for a 

TRO should be denied. 

BACKGROUND 
 

I. COVID-19 in the District of Columbia 
 

On March 7, 2020, officials announced the District’s first confirmed case of 

COVID-19, an infectious respiratory illness caused by the novel coronavirus that has 
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spread rapidly across the globe since its first detection in humans in late 2019. See 

Press Release, Gov’t of the District of Columbia, DC Department of Health Confirms 

First Coronavirus Case (March 7, 2020), available at 

https://coronavirus.dc.gov/release/dc-department-health-confirms-first-coronavirus-

case; D.C. Health, COVID-19 FAQs, available at 

https://coronavirus.dc.gov/node/1464356. Although the virus’s sufferers have 

exhibited a range of symptoms or none at all, severe cases have been known to cause 

shortness of breath, pneumonia and even death. Id. The World Health Organization 

(WHO) has declared the spread of COVID-19 a global pandemic. See “WHO Director-

General’s Opening Remarks at the Media Briefing on COVID-19 – 11 March 2020,” 

World Health Organization, March 11, 2020, available at 

https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-

the-media-briefing-on-covid-19---11-march-2020. 

Since early March 2020, U.S. cities and states have ordered the closure of 

schools and non-essential businesses, banned large gatherings and recommended 

that individuals who do not live in the same household abide by now-familiar “social 

distancing” measures where feasible. See, e.g., Jesse McKinley and Michael Gold, 

Ban on Large Gatherings in N.Y. as Coronavirus Cases Rise Sharply, N.Y. Times, 

March 12, 2020, available at 

https://www.nytimes.com/2020/03/12/nyregion/coronavirus-nyc-event-ban.html; 

Dominic Fracassa, SF bans large gatherings as nation moves to confront pandemic, 

San Francisco Chronicle, March 11, 2020, available at 
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https://www.sfchronicle.com/bayarea/article/Mayor-London-Breed-bans-all-large-

gatherings-15123312.php. The District is no exception. On February 28, 2020, more 

than a week before the District recorded its first case of COVID-19, Mayor Muriel 

Bowser issued an order preemptively activating the District’s Emergency Operations 

Center and requiring all District agencies to ensure they had up-to-date plans for 

emergency operations. See Mayor’s Order 2020-035, February 28, 2020, available at 

https://dchealth.dc.gov/sites/default/files/dc/sites/doh/page_content/attachments/202

0-035-District-Government-Preparation-for-the-Coronavirus-COVID-19.pdf.  

While the District prepared in earnest, events unfolded quickly. By March 11, 

2020, Mayor Bowser issued a Declaration of Public Emergency and a Declaration of 

Public Health Emergency based on the WHO declaration of a pandemic, as well as on 

the outbreaks seen in other cities throughout the world. See Mayor’s Order 2020-045, 

March 11, 2020, available at https://mayor.dc.gov/sites/default/files/dc/sites/ 

mayormb/release_content/attachments/MO.DeclarationofPublicEmergency03.11.20.

pdf; Mayor’s Order 2020-046, March 11, 2020, available at 

https://mayor.dc.gov/sites/default/files/dc/sites/mayormb/release_content/attachment

s/MO.DeclarationofPublicHealthEmergency03.11.20.pdf. Both Declarations have 

since been extended through at least May 15, 2020, and the District remains under a 

stay-at-home order. See Mayor’s Order 2020-063, April 15, 2020, available at 

https://coronavirus.dc.gov/sites/default/files/dc/sites/coronavirus/publication/attachm

ents/MayorsOrder2020.063.pdf. 

Despite federal, state and local government efforts across the country, COVID-
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19 has continued to spread rapidly, generating immense demand for protective face 

masks, gloves, hand sanitizer and other products used to limit transmission of 

pathogens; a shortage of all these items has resulted. See United States Conference 

of Mayors, “Shortages of COVID-19 Emergency Equipment in U.S. Cities: A Survey 

of the Nation’s Mayors,” March 27, 2020, available at 

https://www.usmayors.org/issues/covid-19/equipment-survey/ (noting, for example, 

that 91.5% of cities surveyed do not have an adequate supply of face masks for their 

first responders). This case arises in the context of an unprecedented response to an 

unprecedented situation. 

II. COVID-19 Response at Saint Elizabeths Hospital 
 

Saint Elizabeths Hospital, overseen by the District of Columbia Department of 

Behavioral Health (DBH), is the District’s only public psychiatric facility for 

individuals with serious and persistent mental illness requiring intensive inpatient 

care to support their recovery. Declaration of Philip Candilis (Candilis Decl.), Ex. 1 

¶ 2. The Hospital is licensed to house 292 patients in 12 different units, with an 

average daily patient census of approximately 275. Declaration of Rich Gontang 

(Gontang Decl.) Ex. 2 ¶ 6. Each unit at the Hospital generally houses no more than 

27 patients, and has bedrooms, common living areas, bathrooms and showering 

facilities, and dining areas. Id. 

Assigned to each unit is a designated treatment team consisting of a variety of 

professionals devoted to the care of each patient in that unit. Gontang Decl. ¶ 11. 

Each treatment team consists of a clinical administrator that is responsible for 
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coordinating all care, a psychiatrist responsible for psychiatric treatment and 

medication, a social worker responsible for discharge planning, and a registered 

nurse responsible for daily nursing care. Id. Each unit also has a general medical 

officer or nurse practitioner to assist with medical issues, and a psychologist. Id. 

Other specialists such as neurologists are available throughout the Hospital as 

needed. Id.  

Saint Elizabeths generally admits three categories of patients:  (1) pre-trial 

patients; (2) post-trial patients adjudicated not guilty by reason of insanity (NGBRI) 

in criminal court proceedings; and (3) civilly committed patients admitted through 

the civil commitment process. Candilis Decl. ¶ 6. Since Mayor Bowser declared a 

District-wide public health emergency on March 11, 2020, the population at Saint 

Elizabeths has been significantly reduced; the population stands at 226 patients as 

of April 20, 2020, down from 277 on February 1, 2020. Declaration of Martha Pontes 

(Pontes Decl.), Ex. 3, ¶ 4. This reduction has been the result of both reduced 

admissions and increased patient discharges to the community. See Candilis Decl. ¶ 

7; Gontang Decl. ¶ 7.   

Saint Elizabeths is unique among healthcare facilities in that it is foremost a 

psychiatric treatment facility but also houses pre-trial defendants and shares 

similarities with long-term nursing facilities. Gontang Decl. ¶ 5. COVID-19 has thus 

presented the Hospital with unique challenges. Hospital officials have been 

continuously evaluating Saint Elizabeths’s policies and practices, and as the Centers 

for Disease Control and Prevention (CDC) and the District of Columbia Department 
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of Health (DOH) have issued new guidance related to the pandemic, the Hospital’s 

policies and practices have evolved to comply. See DBH Administrative Issuance 

#2020-001, Ex. 3 (effective date January 29, 2020, and updated no fewer than five 

times to provide additional guidance on managing the COVID-19 epidemic). For 

example, in just this past week, the CDC issued new guidance on the recommended 

standards of care for patients in healthcare settings and long term care facilities, 

including new recommendations on face coverings and visitor screenings.1 Then, on 

April 14, 2020, DOH issued similar guidance recommending for the first time that 

face masks be worn by everyone—patients, visitors and personnel—in facilities such 

as Saint Elizabeths. See District of Columbia Department of Health, Letter to Long 

Term Care Facilities Administrators (April 14, 2020), available at 

https://dchealth.dc.gov/sites/default/files/dc/sites/doh/publication/attachments/DC_H

ealth_COVID-19_LTCF_Coverings_and_Masks_2020.04.14.pdf (April 14 DOH 

Letter). The following day, Mayor Bowser issued Order 2020-063 mandating that 

specific precautions be taken at Saint Elizabeths to protect the health of patients and 

staff. See Mayor’s Order 2020-063, April 15, 2020, available at 

 
1  See Centers for Disease Control and Prevention, Interim Infection Prevention 
and Control Recommendations for Patients with Suspected or Confirmed 
Coronavirus Disease 2019 (COVID-19) in Healthcare Settings (April 13, 2020), 
available at https://www.cdc.gov/coronavirus/2019-ncov/hcp/infection-control-
recommendations.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcorona
virus%2F2019-ncov%2Finfection-control%2Fcontrol-recommendations.html (CDC 
Healthcare Settings Recommendations); Centers for Disease Control and Prevention, 
Preparing for COVID-19: Long-term Care Facilities, Nursing Homes, available at 
https://www.cdc.gov/coronavirus/2019-ncov/hcp/long-term-care.html (Preparing for 
COVID-19). 
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https://coronavirus.dc.gov/release/mayor-bowser-extends-public-health-emergency-

stay-home-order-and-closure-non-essential. The Hospital has worked expeditiously to 

ensure its policies and procedures conform to these new best practices and meet the 

Hospital’s obligation to provide patient care in the least restrictive setting possible.2 

Current practices and policies at Saint Elizabeths include the following.  

A. New Patient Admissions 

Saint Elizabeths provides critical services to some of the District’s most 

vulnerable residents, and the need for these services has not stopped during the 

current public health emergency. Gontang Decl. ¶ 5. The Hospital has implemented 

thorough procedures to allow for the continued admissions of limited new patients 

during the pandemic, while also protecting the patients already in its care.  

 Saint Elizabeths limits admissions to court-ordered pre-trial individuals and 

only those referred through the civil commitment process for whom (1) admission to 

the Hospital is medically necessary, and (2) no less restrictive treatment option is 

available. See Candilis Decl. ¶ 5. Since March 11, 2020, the Hospital admissions have 

been lower than the Hospital’s pre-COVID-19 average. Id. ¶ 7.   

 
2  On April 17, 2020, physicians from the CDC and DOH visited the Hospital and 
toured several different units to see the COVID-19 response measures. The CDC was 
complimentary of the Hospital’s efforts and stated no negative findings. Tu Decl. ¶ 
___. The physicians offered the following verbal recommendations for continued 
improvement in operations:  (1) prioritizing usage of PPE; (2) optional usage of head 
and shoe coverings; (3) minimizing staff rotation among units whenever possible; (4) 
minimizing groups of staff eating in the breakroom; (5) continuing to provide training 
on correct usage of PPE; and (6) encouraging staff to make on-the-spot corrections 
when staff are not using PPE appropriately. Id. ¶¶ 9-10. 
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Before arriving at Saint Elizabeths, most patients admitted through the civil 

commitment process will have first received treatment at other area hospitals from 

which they are being transferred. Candilis Decl. ¶ 8. At the time of transfer, the 

patient will generally have been monitored in acute hospital care for over two weeks, 

which allows Saint Elizabeths to fully assess the need for admission and that the 

patient was properly screened for COVID-19 and is not exhibiting any symptoms. Id. 

¶¶ 8-9. Further, after arriving at the Hospital but before being placed on a unit, each 

patient is screened again for COVID-19 by Hospital staff. Id. ¶ 9. 

Pre-trial patients also receive careful screening. Because pre-trial patients 

often arrive directly from the community and not from another healthcare provider, 

Saint Elizabeths is now requesting that the court order the District of Columbia 

Department of Corrections (DOC) to test pretrial patients for COVID-19 prior to their 

arrival at the Hospital. Declaration of Martha Pontes (Pontes Decl.) Ex. 4 ¶ 15. The 

results of their test will then dictate which unit they are placed into as described 

below.3 

B. Screening and Testing for COVID-19 

Saint Elizabeth adheres to all CDC and DOH guidance on how to screen 

patients and staff for COVID-19.4 On March 30, 2020, the Hospital implemented 

 
3  Since March 23, 2020, only one pretrial defendant has been ordered to the 
Hospital for a competency evaluation. Id. ¶ 7. That patient has been tested for 
COVID-19 by DOC and will be housed accordingly pending the results of the test. Id.  
¶ ___. 
 
4  See CDC Healthcare Settings Recommendations; Preparing for COVID-19. 
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DOH’s Administrative Issuance 2020-001 requiring that every individual entering 

the Hospital—staff, contractors and visitors—be screened before admission.5 

Declaration of Yi-Ling Elaine Tu (Tu Decl.) Ex. 5 ¶ 13; DOH Admin. Issuance 2020-

001. Current screening includes a temperature check using a no-touch infrared 

thermometer and, beginning April 20, 2020, a questionnaire to determine whether 

the individual is at risk of having COVID-19. See Tu Decl. Ex. 5 ¶ 14.  Any individual 

whose temperature reading exceeds 100 degrees Fahrenheit or whose answers 

suggest they may have COVID-19 is denied entry into the Hospital. Id. 

Pursuant to CDC and DOH recommendations, all Saint Elizabeths patients 

receive a daily screen for COVID-19 symptoms, which includes a check of the patient’s 

vital signs. Pontes Decl. ¶ 14. Patients are evaluated for testing pursuant to CDC and 

DOH guidelines, which do not recommend general testing of asymptomatic patients. 

Id.. Any patient exhibiting COVID-19 symptoms that meet the guidelines for testing 

is screened, provided a mask if needed, transferred to a “person under investigation” 

(PUI) unit and tested. Id. Using test sample collection kits on-site, Hospital staff 

collect a swab from the patient and send the sample to the District of Columbia 

Department of Forensic Services laboratory for testing. Id. Results are returned 

within 24 to 48 hours. Id.  The patient remains in the PUI unit while awaiting test 

results. 

 
5  As of April 15, 2020, visitors allowed into the Hospital are generally limited to 
attorneys and interpreters. See Mayor’s Order 2020-063, April 15, 2020, available at 
https://coronavirus.dc.gov/sites/default/files/dc/sites/coronavirus/publication/attachm
ents/MayorsOrder2020.063.pdf. 

Case 1:19-cv-03185-RDM   Document 42   Filed 04/21/20   Page 14 of 45



 

10 
 

C. Isolation and Cohorting 

In response to the pandemic, Saint Elizabeths has implemented “cohorting” 

practices—housing COVID-positive patients together in units isolated from other 

patients—as recommended by the CDC. Tu Decl. ¶ 7; see also CDC Healthcare 

Settings Recommendations. On top of the patient units previously in operation, on 

April 15, 2020, the Hospital converted an auxiliary programming wing called the 

Therapeutic Learning Center (TLC) into an additional housing unit to facilitate the 

cohorting process. Gontang Decl. ¶ 7. Currently, the hospital has two dedicated 

isolation units housing only patients who have tested positive for COVID-19. Tu Decl. 

¶ 7. In addition, the Hospital has one PUI unit where patients awaiting test results 

are housed. Id. Nursing and medical staff assigned to the isolation units minimize 

contact with patients and staff members throughout the rest of the Hospital. Id.  As 

of today, the remaining nine units do not house any patients that have tested COVID-

positive, are awaiting test results, or are suspected of COVID based on their 

symptoms. Id.  

D. Patient Protections 

1. Social Distancing 

Because COVID-19 is believed to spread mainly from person to person, the 

CDC recommends that everyone practice social distancing. See Centers for Disease 

Control and Prevention, Social Distancing, Quarantine and Isolation, 

https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/social-distancing 
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.html. To promote social distancing and reduce contact between patients, the Hospital 

has suspended group therapies and other communal activities which previously took 

place in the TLC, and, as explained above, converted the TLC into an auxiliary 

housing unit. Gontang Decl. ¶ 17. Meal practices have been modified to reduce the 

number of patients present in the dining hall at any given time, including staggering 

meals and allowing patients to eat meals in their rooms. Pontes Decl. ¶ 9. 

All staff have been trained to practice and enforce social distancing, and staff 

do as much as they can to ensure patients practice distancing safely. Id. For example, 

when receiving medication at their unit’s medication window, each patient is 

instructed to approach the window one at a time to ensure patient privacy and, now, 

to maintain social distancing. Id. ¶ 10. If another patient approaches, staff will 

redirect the patient and remind them to maintain safe spacing. Id. While the physical 

space in the various units is more than sufficient for patients to practice social 

distancing, patient response to the social distancing guidance from staff has been 

mixed, and it can be difficult to enforce without impinging on patient autonomy. Id.   

2. Face Masks  

On April 14, 2020, DOH issued new guidance recommending all patients be 

provided with a facemask when possible. See April 14 DOH Letter. As plaintiffs note, 

all patients currently have access to facemasks. Pontes Decl. ¶ 13; Guzman Decl. [33-

9] ¶ 3. The Hospital has a sufficient inventory of surgical masks and receives regular 

replenishments, which are then made available to patients who request them. Pontes 

Decl. ¶ 13; Declaration of Renee Bivins (Bivins Decl.) Ex. 6 ¶ 8. In addition, the 
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Hospital’s Department of Recreation has made and distributed cloth masks for 

patients that can be washed and reused. Pontes Decl. ¶ 13. Staff members all wear 

different levels of face protection depending on the unit in which they are providing 

care and according to CDC guidelines and recommendations. Id. ¶ 11. At minimum, 

as of April 21, 2020, each staff member wears a face mask and a face shield. Id. 

3. Hand Hygiene 

All patients have access to soap and sinks in the bathrooms to wash their 

hands as needed.6 Bivins Decl. ¶ 8. Housekeeping checks the bathrooms daily to 

ensure that there is an adequate supply of soap and paper towels. Id. Patients can 

also ask for soap at nurses’ stations in their units. Id. In addition, hand sanitizer is 

available on all units, though on certain units, patients are required to ask nursing 

staff to dispense the sanitizer for them.7 Id. 

4. Additional Cleaning Measures 

All parts of Saint Elizabeths, including patient rooms and bathrooms, are 

cleaned by professional cleaning staff throughout each day between 6:00 a.m. and 

11:30 p.m. Bivins Decl. ¶¶ 5- 6. The Hospital has also hired an additional ten cleaning 

contractors to increase the frequency of cleaning. Id. ¶ 6. In addition to regular 

housekeeping practices, cleaning staff now focus on cleaning and sanitizing “high 

touch areas” such as rails and doorknobs. Id.  

E. Provision of Psychiatric and Medical Treatment 

 
6  Plaintiffs’ own evidence confirms this. See Rose Decl. [39-10] ¶ 5. 
 
7  Plaintiffs’ evidence confirms this, too. Guzman Decl. ¶ 3 ; Rose Decl. ¶ 5. 
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Patients receive a variety of treatment while they reside at Saint Elizabeths, 

much of which remains unchanged during the COVID-19 health emergency. While 

group therapies have been suspended based on CDC social distancing guidance, 

patients at the hospital continue to receive the psychiatric treatment, medicine and 

other services they received prior to the health emergency. Gontang Decl. ¶ 11. Each 

patient has a treatment team on the unit where they reside that consists of a clinical 

administrator that is responsible for coordinating all care, a psychiatrist responsible 

for psychiatric treatment and medication, a social worker responsible for discharge 

planning, and a registered nurse responsible for daily nursing care. Id. In addition, 

each unit has a general medical officer or nurse practitioner to assist with medical 

issues, and a psychologist. Id. Patients continue to receive appropriate and 

individualized psychiatric treatment, including medications, psychological support, 

nursing and social work services, as well as other specialty services they require. Id. 

There has also been a documented reduction in the incidents of aggressive behavior 

by patients in the last month. See Gontang Decl. ¶ 14 (below average instances of 

“unusual incidents of physical assault” and “unusual incidents of aggressive 

behavior” in last 30 days). 

Although most group therapies and activities have been suspended during the 

pandemic, Hospital staff are working to expand their telemedicine capabilities to 

facilitate continuity of care for patients with outside providers and are monitoring 

patients to ensure these changes do not negatively affect each patient’s psychological 

stability. Id. ¶ 12. Currently, the Hospital has provided each unit with a computer 
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and access to WebEx teleconferencing software that patients can use for teletherapy 

and telemedicine with outside practitioners. Id. On April 17, 2020, the Hospital 

received 14 new WebEx enabled devices to expand its telemedicine capabilities. Id. ¶ 

13. 

F. Individualized Patient Assessments  

Saint Elizabeths regularly conducts individualized assessments of all patients, 

“identifying potential for treatment in the least restrictive environment.” Gontang 

Decl. ¶ 7. This is the core function of the Hospital’s Department of Social Work at all 

times, including during the current COVID-19 pandemic. Id. The Hospital has 

completed individual assessments of each patient during the COVID-19 health 

emergency, assessing both their fitness for discharge and whether Saint Elizabeths 

remains the least restrictive setting for their continued care. See id. ¶¶ 7-10.  

In response to a recent motion filed in Superior Court, Saint Elizabeths 

completed individual evaluations of all pre-trial patients charged with misdemeanors 

and made recommendations to the court. Id. ¶ 7; see also D.C. Code § 24-531.06. As 

of April 17, 2020, the court has ordered the discharge of 14 patients as a result. See 

Id. Saint Elizabeths has also completed individual assessments for post-trial 

patients. Id. ¶ 8. The Hospital, however, is required by statute to consider public 

safety and the risk of dangerousness and recidivism when evaluating post-trial 

patients for community release, and the Hospital cannot release any post-trial patient 

without Superior Court approval. Id.; see D.C. Code § 24-501(e). Finally, the Hospital 

has completed individualized assessments for all civilly committed patients. See 
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Gontang Decl. ¶ 9. While some individuals were found eligible to receive treatment 

in the community, barriers such as the unavailability of safe and stable housing stand 

in the way of discharge for many. Id. ¶ 10. For example, most patients are not able to 

live independently immediately upon discharge, and admissions to group homes or 

nursing homes are severely curtailed because of COVID-19. Id. DBH generally 

recommends against discharge into homeless shelters, which may not have the 

necessary support services for successful community transition. Id. Successful 

community discharge instead typically involves close coordination with a community-

based mental health services provider called a Core Services Agency (CSA). Id. But 

because CSAs cannot always provide services to a patient without stable housing, the 

lack of stable housing presents a barrier discharge. Id.  

Discharge into the community is even more difficult during the pandemic 

because the threat of COVID-19 exists everywhere. Gontang Decl. ¶ 10. For example, 

group homes pose the risk of exposure among asymptomatic roommates, guardians 

and others that are free to travel in and out of the home. Id.  A vulnerable patient 

that does not have the mental capacity to adhere to social distancing, cough etiquette, 

hand washing and other COVID-19 precautions in the community may be safer in an 

environment with ready access to mental health, medical and nursing care. Id. Saint 

Elizabeths nonetheless continues to evaluate patients for the possibility of 

community transition.  

G. Staffing 
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Throughout the pandemic, the Hospital has maintained adequate staffing to 

ensure patients receive adequate care and treatment. Pontes Decl. ¶ 4. The nursing 

department maintains a staffing matrix to ensure the proper number of nurses, 

nurses assistants and behavioral health technicians are present in each unit based 

on the patient census on any given day. Id. ¶ 6. The Hospital has 760 staff, 83 of 

which are currently out because they are COVID-positive or symptomatic. Id. ¶ 4. To 

assist while staff members are unavailable, the Hospital has brought in 31 additional 

nursing staff, and increased the number of contract medical personnel at the 

Hospital. Id. ¶ 7. All contract medical personnel participate in a three-day orientation 

and onboarding process to ensure they are familiar with the platforms and procedures 

of the Hospital. Id.   

H. Personal Protective Equipment 

The Hospital has adequate personal protective equipment (PPE) to comply 

with CDC guidelines and recommendations, Pontes Decl. ¶ 11, and receives deliveries 

of PPE several times per week. Id. ¶ 12. In accordance with CDC and DOH guidance, 

staff are required to wear facemasks at all times when they are present on patient 

units. Id. ¶ 11. As of April 20, 2020, staff also don face shields whenever they interact 

with patients on general units.  For PUI units, staff utilize gown, N95 mask, goggles, 

gloves and shoe covers Id.. On isolation units, a respirator or “PAPR mask” is 

required. Id. The Hospital has conducted WebEx trainings with all staff on 

appropriate PPE levels and how to don and doff each type of PPE safely according to 

CDC guidelines, and has issued written guidance. Id.  
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III. Plaintiffs’ Allegations and Procedural History 
 

Plaintiffs’ operative complaint only contains allegations pertaining to a 

temporary water outage that occurred at Saint Elizabeths in the fall of 2019. See 

Compl. [1] ¶¶ 1-4. Plaintiffs filed this putative class action on October 23, 2019, 

asserting two counts:  a substantive due process claim under 42 U.S.C. § 1983 and a 

disability discrimination claim under the ADA, 42 U.S.C. § 12131, et seq. Id. ¶¶ 97-

110. Plaintiffs sought declaratory and injunctive relief. See id. ¶¶ 111-17. The 

Hospital began restoring normal water usage the same day the Complaint was filed, 

and on December 16, 2019, the District moved to dismiss the case as moot. See Mot. 

to Dismiss [21]. In response to the motion to dismiss, plaintiffs moved for 

jurisdictional discovery on December 20, 2019, see Pls.’ Mot. for Jurisdictional 

Discovery [23], and the District opposed on January 3, 2020, see District’s Opp’n to 

Mot. for Jurisdictional Discovery [27]. After oral argument on January 22, 2020, the 

Court granted plaintiffs’ requests in part and plaintiffs served discovery requests on 

January 29, 2020. The District provided responses on February 28, 2020. Plaintiffs’ 

response to the District’s motion to dismiss is due 14 days after the District produces 

the requested documents. 

Then, on April 16, 2020, plaintiffs moved for an emergency hearing and leave 

to file an amended complaint, alleging that the District has not been taking proper 

measures at Saint Elizabeths to mitigate the risks of COVID-19 to patients. See Pl.’s 
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Mot. For Emergency Hearing [36]; Proposed Am. Compl. [36-1] ¶¶ 37-122.8 The 

Proposed Amended Complaint includes new factual allegations related to the current 

COVID-19 global pandemic and the District’s response. See Proposed Am. Compl. 

¶¶ 37-122. On April 16, the Court granted plaintiffs’ request for an emergency 

hearing and the Parties appeared telephonically on April 17, 2020. The Court set an 

expedited briefing schedule for plaintiffs’ motion for leave to file an amended 

complaint, and plaintiffs’ request for emergency relief. Pursuant to that schedule, 

plaintiffs filed a motion for a temporary restraining order on April 18, 2020, and the 

District opposed by 4:00 p.m. on April 21, 2020. Any reply is due by 12:00 p.m. on 

April 22, 2020. A hearing is scheduled for 3:30 p.m. on April 23, 2020. 

LEGAL STANDARD 
 

A temporary restraining order “is ‘an extraordinary remedy that may only be 

awarded upon a clear showing that the plaintiff is entitled to such relief.’” Sherley v. 

Sebelius, 644 F.3d 388, 393 (D.C. Cir. 2011) (quoting Winter v. Nat. Res. Def. Council, 

Inc., 555 U.S. 7, 22 (2008)). “The same standards apply for both temporary restraining 

orders and preliminary injunctions.” Experience Works, Inc. v. Chao, 267 F. Supp. 2d 

93, 96 (D.D.C. 2003). 

A plaintiff seeking a TRO must establish that:  (1) “he is likely to succeed on 

the merits”; (2) “he is likely to suffer irreparable harm in the absence of preliminary 

relief”; (3) “the balance of equities tips in his favor”; and (4) “an injunction is in the 

 
8  The District has opposed plaintiffs’ motion for leave to amend their Complaint. 
See District’s Opp’n to Pls.’ Mot. for Leave to Amend [40]. In addressing plaintiffs’ 
new allegations and proposed claims below, the District does not waive the arguments 
made in that opposition. 
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public interest.” Sherley, 644 F.3d at 392. Because injunctive relief is an 

extraordinary remedy, a plaintiff seeking such relief must prove all four prongs of the 

standard before relief can be granted. In re Navy Chaplaincy, 738 F.3d 425, 428 (D.C. 

Cir. 2013); Winter, 555 U.S. at 22. The plaintiff bears the burden of doing so. Davis 

v. Pension Benefit Guar. Corp., 571 F.3d 1288, 1292 (D.C. Cir. 2009). 

“The usual role of a preliminary injunction is to preserve the status quo pending 

the outcome of litigation.” Cobell v. Norton, 455 F.3d 301, 314 (D.C. Cir. 2006) (quoting 

Dist. 50, United Mine Workers of Am. v. Int’l Union, United Mine Workers of Am., 412 

F.2d 165, 168 (D.C. Cir. 1969)); see also Chaplaincy of Full Gospel Churches v. 

England, 454 F.3d 290, 297 (D.C. Cir. 2006) (CFGC) (same).  

ARGUMENT 
 
I. Plaintiffs Fail To Show They Will Suffer Irreparable Harm. 
 

A TRO is fundamentally about establishing the need for immediate relief. For 

that reason, the “failure to demonstrate irreparable harm is grounds for refusing to 

issue a [TRO], even if the other three factors … merit such relief.” Nat’l Mining Ass’n 

v. Jackson, 768 F. Supp. 2d 34, 50 (D.D.C. 2011) (citation and internal quotation 

marks omitted); see also CFGC, 454 F.3d at 297 (observing that there is “a high 

standard for irreparable injury”). “[P]roving irreparable injury is a considerable 

burden, requiring proof that the movant’s injury is certain, great and actual—not 

theoretical—and imminent, creating a clear and present need for extraordinary 

equitable relief to prevent harm.” Power Mobility Coal. v. Leavitt, 404 F. Supp. 2d 

190, 204 (D.D.C. 2005) (citations and internal quotation marks omitted). If a party 

fails to make a sufficient showing of irreparable injury, a court may deny a motion 
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for preliminary relief without considering the other factors. CityFed Fin. Corp. v. 

Office of Thrift Supervision, 58 F.3d 738, 747 (D.C. Cir. 1995).  

The specific relief plaintiffs have requested makes clear that they will not 

suffer irreparable harm absent a TRO. The primary reason is straightforward:  Saint 

Elizabeths is already taking the overwhelming majority of the measures plaintiffs 

request. Treatment teams already monitor patients individually for potential new 

issues and needed changes to their treatment plans, see Pls.’ Proposed Order ¶¶ 2, 9; 

Gontang Decl. ¶ 11, and have been evaluating patients for the possibility of 

community placement, recommending individuals for release where appropriate, see 

Pls.’ Proposed Order ¶¶ ; Gontang Decl. ¶¶ 7-9. Medical staff already monitor patients 

for symptoms of COVID-19 and conduct tests according to CDC and DOH guidelines, 

isolate and quarantine individuals appropriately, and provide necessary PPE for 

symptomatic individuals. See Pls.’ Proposed Order ¶ 5; Tu Decl. ¶ 7, 11; Pontes Decl. 

¶ 5. All patients already have consistent access to soap, hand sanitizer, and running 

water, and regular cleaning and disinfecting services are provided daily—and 

sometimes hourly—throughout the facility. See Pls.’ Proposed Order ¶ 6; Bivins Decl. 

¶¶ 8. Patients are already appropriately housed in isolation units, PUI units, and 

general housing units based on the likelihood of whether they have contracted the 

virus. See Pls.’ Proposed Order ¶ 7; Pontes Decl. ¶ 14. And staff already educate 

patients on COVID-19 symptoms and prevention measures through individual 

handouts, one-on-one conversations, coordination with the Patient Advocates Group 

and the Patient Advisory Counsel, and previously through community meetings. See 
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Pls.’ Proposed Order ¶ 8; Tu Decl. ¶ 5.  

Two requests for relief remain:  an order directing Saint Elizabeths to cease 

new patient admissions and another directing Saint Elizabeths to provide the Court 

with daily reports reflecting its ongoing compliance with specified measures and 

updated information about the patient population. See Pls.’ Proposed Order ¶¶ 1, 10. 

As to the first of these, even assuming the District could prevent the Superior Court 

from referring new patients (which it cannot), new patient arrivals are already well 

below normal, and the new-patient screening procedures currently in place ensure 

the separation of positive and suspected COVID-19 cases from the general patient 

population. See Pls.’ Proposed Order ¶ 1; Pontes Decl. ¶ 15; Candilis Decl. ¶¶ 7-9. 

Plaintiffs have sufficient space to engage in social distancing at all times and will not 

be housed in a situation that exposes them to an unreasonable risk of contracting the 

virus. Pontes Decl. ¶¶ 9-10. As to the second, and based on the evidence presented, 

plaintiffs will suffer no harm if the Court does not order Saint Elizabeths to issue 

reports on what it is already doing.  

No harm will come to plaintiffs, let alone irreparable harm that is certain and 

imminent, if the Court denies their request for a TRO and Saint Elizabeths continues 

to carry out the measures it has put in place. This alone suffices to deny plaintiffs’ 

request for a TRO. See Nat’l Mining Ass’n, 768 F. Supp. 2d at 50.9 

 
9  On April 20, 2020, Mayor Bowser also announced she had appointed a team of 
“health and operational experts from” the District government to “review, scrutinize, 
and, when appropriate, recommend changes to the policies and practices in place at 
… Saint Elizabeths.” See Government of the District of Columbia, Coronavirus 
(COVID-19) Situational Update Monday, April 20, 2020, at 6, available at 
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II. Plaintiffs Cannot Show a Likelihood of Success on the Merits. 
 

Demonstrating a likelihood of success on the merits is a free-standing 

requirement, Sherley, 644 F.3d at 393, and the failure to meet the burden on this 

prong “is alone sufficient to defeat” a motion for emergency injunctive relief, Smith v. 

Henderson, 944 F. Supp. 2d 89, 96 (D.D.C. 2013). The Court need not conclude that 

plaintiffs will definitely lose on the merits, only that they have not met the demanding 

burden of showing a clear entitlement to immediate, extraordinary relief. Sweis v. 

U.S. Foreign Claims Settlement Comm’n, 950 F. Supp. 2d 44, 48 (D.D.C. 2013). To 

overcome this burden, it must be shown not merely that success is a “possibility” but 

that it is “likely.” Winter, 555 U.S. at 20-22. Plaintiffs raise two claims for relief in 

their Complaint but ultimately fail to show a likelihood of success on the merits for 

either one. 

A. Plaintiffs’ Due Process Claim Is Not Likely To Succeed.  

The record and plaintiffs’ own framing of the law show they are unlikely to 

succeed on their due process claim. See Proposed Am. Compl. ¶¶ 218-24. The 

Constitution prohibits the government from depriving people of life, liberty or 

property without due process of law. U.S. Const., amend. V.10 This includes the 

guarantee of “substantive” due process, or the protection from “unjustified intrusions 

on personal security.” Ingraham v. Wright, 430 U.S. 651, 673 (1977). Although such 

 
https://coronavirus.dc.gov/sites/default/files/dc/sites/coronavirus/release_content/att
achments/Situational%20Update%20Presentation_new-04202020.pdf. Plaintiffs’ 
request for ongoing reporting is especially unnecessary in light of this announcement. 
 
10  The Due Process Clause of the Fifth Amendment applies to the District. See 
Bolling v. Sharpe, 34 U.S. 497, 498 (1954).  
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conduct “usually takes the form of affirmative state action,” the failure to act by 

government officials can also implicate the due process clause in some circumstances. 

Estate of Phillips v. District of Columbia, 455 F.3d 397, 403 (D.C. Cir. 2006).  

A well-established line of authority analyzes due process in circumstances such 

as these. In Youngberg v. Romeo, 457 U.S. 307 (1982), the Supreme Court recognized 

that the Due Process Clause imposes on the government a “duty to provide certain 

services and care” to “a person [who] is institutionalized—and wholly dependent on 

the State.” Id. at 317. These include duties “to provide adequate food, shelter, 

clothing, and medical care,” and “reasonable safety for all residents and personnel 

within the institution.” Id. at 324. Plaintiffs’ charge here falls under the rubric of 

Youngberg, to the extent they allege inadequate care.11 But their challenge cannot 

succeed for two reasons. 

First, although plaintiffs identify isolated components of care that have been 

modified or interrupted during the COVID-19 pandemic, plaintiffs do not (and 

cannot) show that they are being denied “adequate” care or “reasonable safety.” See 

Youngberg, 457 U.S. at 324. The record supports that Saint Elizabeths is providing 

residents with adequate accommodations, medical and psychiatric care, and the 

 
11  Plaintiffs incorrectly attempt to frame this case under the legal standards 
applicable to cases involving affirmative actions by state officials. See Pls.’ Mem. at 
18-19 (citing Kingsley v. Hendrickson, 135 S. Ct. 2466, 2475 (2015)). The key case 
they cite, Kingsley, addresses “the appropriate standard for a pretrial detainee’s 
excessive force claim” under the Due Process Clause. See id. at 2473. Plaintiffs here, 
however, do not allege excessive force, nor do they raise claims based on any 
affirmative acts taken by government officials. They instead allege inadequate care 
during their involuntary commitment to a District-run psychiatric facility—in other 
words, a claim based on the failure to act. 
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items they need to protect themselves from COVID-19 according to current public 

health guidelines. The Hospital has taken broad precautions related to the virus, such 

as making face masks readily available to all patients and separating residents into 

dedicated units based on the likelihood of whether they have contracted the virus. 

See Pontes Decl. ¶¶ 13-14; Tu Decl. ¶¶ 7-8. Treatment teams continue to provide 

patients with individualized care, including psychiatric and medical care. Gontang 

Decl. ¶ 11. Although some therapy services have been paused based on CDC guidance 

to minimize in-person gatherings, id., hospital staff have set up computers and 

tablets for patients to take part in virtual individualized therapy sessions with 

outside providers, id. ¶¶ 12-13.12 Plaintiffs cannot show that they are being subjected 

to inadequate care, an unreasonable risk to their health and safety, or a deficiency of 

any other rights to which they are entitled under the Constitution. 

Second, even if there were a deficiency in their care, plaintiffs are incorrect 

that this alone would establish a violation of their due process rights. The Fifth 

Amendment does not establish a negligence regime by which any pre-trial detainee 

can show a due process violation when any actions taken against that individual “are 

objectively unreasonable.” See Pls.’ Mem. at 18-19. In numerous cases (including 

Kingsley, the key authority on which plaintiffs rely), the Supreme Court has 

emphasized just the opposite:  that constitutional due process violations require more 

than mere negligence by government actors. See Kingsley, 135 S. Ct. at 2472 

 
12  Plaintiff Smith, for example, states that she has had “remote therapy via 
telemedicine” once a week for the last two weeks. See Smith Decl. [39-8] ¶ 10. 
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(“[L]iability for negligently inflected harm is categorically beneath the threshold of 

constitutional due process” (Court’s emphasis)); Davidson v. Cannon, 474 U.S. 344, 

347 (1986) (“[T]he Due Process Clause of the Fourteenth Amendment is not 

implicated by the lack of due care of an official causing unintended injury to life, 

liberty or property.”); DeShaney v. Winnebago Cnty. Dep’t of Soc. Servs., 489 U.S. 

189, 202 (1989) (Fourteenth Amendment Due Process Clause “does not transform 

every tort committed by a state actor into a constitutional violation”).13  

When, as here, a plaintiff alleges a deprivation arising from the failure to act, 

authority is split on how to establish a due process violation. Under one line of 

authority, applicable to plaintiffs in the government’s custody generally, a plaintiff 

must first establish that officials exhibited “deliberate indifference.” See Farmer v. 

Brennan, 511 U.S. 825 (1994). Under the other, applicable specifically to 

involuntarily committed medical or psychiatric patients, a plaintiff must show that 

the professionals entrusted with care made a decision that was “such a substantial 

 
13  Were excessive force at issue here, the Court in Kingsley held that an official 
may be held liable under the Due Process Clause only where “the use of force [was] 
deliberate—i.e., purposeful or knowing.” 135 S. Ct. at 2472. The official’s affirmative, 
physical action must have been carried out deliberately, but the official need not have 
intended the force itself be excessive as long as the level of force was “objectively 
unreasonable.” Id. at 2473. At most, Kingsley stands for the proposition that 
excessive force can rise to a due process violation even absent any intent to inflict 
punishment. That, however, is not at issue here because plaintiffs allege neither an 
affirmative action nor that anyone intended to (or did) punish them.  

Plaintiffs also cite a Second Circuit case, Darnell v. Pineiro, 849 F.3d 17 (2d 
Cir. 2017). Leaving aside whether a plaintiff can establish a likelihood of success on 
the merits by pointing to an out-of-circuit legal standard, Darnell nevertheless still 
requires a showing that the official in question either “acted intentionally” or 
“recklessly failed to act with reasonable care.” Id. Either one would require a plaintiff 
to show more than negligence. 
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departure from accepted professional judgment, practice, or standards as to 

demonstrate that the person responsible actually did not base the decision on such 

judgment.” Youngberg, 457 U.S. at 323. See Jordan v. District of Columbia, 161 F. 

Supp. 3d 45, 57 (D.D.C. 2016) (collecting cases showing split across circuits on which 

standard to apply). Although the D.C. Circuit has not resolved which one applies in 

each scenario, see Harvey v. District of Columbia, 798 F.3d 1042, 1051-52 (D.C. Cir. 

2015), courts have generally applied the professional judgment standard to cases of 

civilly committed psychiatric patients. See, e.g., Jordan, 161 F. Supp. 3d at 58. 

Plaintiffs, however, cannot establish a due process violation under either standard. 

1. The District Has Not Exhibited Deliberate Indifference.  

Of the two possible standards, deliberate indifference presents a higher bar for 

plaintiffs to clear. See Jordan, 161 F. Supp. 3d at 57. Deliberate indifference occurs 

where an official has “subjective knowledge of the plaintiff’s serious medical need and 

recklessly disregards the excessive risk to the plaintiff’s health or safety from that 

risk.” Harvey, 798 F.3d at 1052 (alterations adopted) (internal quotation marks 

omitted) (quoting Baker v. District of Columbia, 326 F.3d 1302, 1306 (D.C. Cir. 2003)). 

Deliberate indifference cannot be established by pointing to facts only known with 

the benefit of hindsight; the key inquiry is whether the officials in question 

disregarded excessive risk to the plaintiffs “at the time the decisions were made.” 

Kaucher v. Cnty. of Bucks, 455 F.3d 418, 428 (3d Cir. 2006); see also id. (finding no 

deliberate indifference toward risk of MRSA outbreak in jail where facts showed that 

“[w]hen defendants recognized an increased number of MRSA infections, they took 
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various remedial and preventative measures, including isolating and treating 

infected inmates and distributing information to staff and inmates”). 

The record demonstrates that the District has not recklessly disregarded any 

risk to the plaintiffs amid the pandemic. Saint Elizabeths began taking thorough 

precautions against COVID-19 as early as January 29, 2020, when the Hospital 

disseminated its first administrative issuance notifying staff of COVID-19. See 

January 29, 2020 Admin. Issuance4. The Hospital has since implemented “cohorting,” 

establishing separate wards for those who have tested positive, those exhibiting 

symptoms without yet testing positive, and all others. Tu Decl. ¶ 7; Pontes Decl. ¶ 14. 

Outside visitors have been significantly curtailed, and all remaining visitors, as well 

as all staff and contractors, get screened by having their temperature taken and 

filling out a questionnaire, both of which must meet specified standards before entry 

into the facility. Tu Decl. ¶ 14. Saint Elizabeths has hired extra cleaning contractors 

and has lined up extra nursing staff to ensure adequate staffing levels. Bivins Decl. 

¶ 6; Pontes Decl. ¶7. Residents have access to a steady supply of soap that is checked 

daily so they can take proper handwashing precautions. Bivins Decl. ¶ 8; Rose Decl. 

[39-10] ¶ 5. As plaintiffs themselves describe, residents have access to hand sanitizer 

upon request. See Guzman Decl. ¶ 3; Rose Decl. ¶ 5. Residents and staff have 

consistent access to appropriate PPE—which plaintiffs themselves confirm. See 

Guzman Decl. ¶ 3a (patients in quarantine unit “were given new masks every day,” 

and “[a]ll staff wore masks and full protective suits”); Id. ¶ 3c (in non-quarantine unit 

“[i]f a patient asks for a mask, and if a mask is available, the staff will provide the 
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patient with a mask,” “[a]ll staff members wear masks every day,” and “[s]ome staff 

members wear gowns”). Residents and staff receive education on precautions such as 

handwashing and social distancing. Tu Decl. ¶¶ 4-5. And staff ensure residents have 

ample space available to practice social distancing, even though some residents may 

choose not to heed this guidance. Pontes Decl. ¶ 10.  

Although Saint Elizabeths has suspended group therapy and other 

programming normally conducted in communal spaces, it has done so based on CDC 

recommendations that healthcare facilities minimize opportunities for communal 

gathering—not out of any kind of disregard for patients’ needs. See Gontang Decl.¶ 

18. The hospital has taken measures to ensure patients can continue meeting 

virtually with therapy providers. Gontang Decl ¶¶  12-13. Saint Elizabeths continues 

to admit new patients—as required by court orders—with proper screening measures 

in place. Pontes Decl. ¶ 15; Candilis Decl. ¶¶ 8-9. With a current patient population 

of 226, and a rate of new admissions far lower than usual, hospital officials have 

concluded it is still safe to accept new patients who require psychiatric care and might 

otherwise have nowhere to receive the care they need. Gontang Decl. ¶ 5.  

Saint Elizabeths has undertaken all of these measures precisely because of the 

serious risks posed by COVID-19. The District does not dispute that the pandemic is 

a serious matter. Plaintiffs’ argument instead depends on factual assertions that are 

simply not correct. Saint Elizabeths is not “housing symptomatic and COVID-19 

positive individuals together with asymptomatic individuals,” has not “failed to 

isolate and quarantine individuals with the virus or suspected of having the virus,” 
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and is not “failing to provide basic sanitation appropriate to the situation—in this 

case, ample soap and hand sanitizer, increased cleaning and disinfection of areas.” 

Pls.’ Mem. at 20. It is no surprise that plaintiffs provide no citations for these 

assertions. They are inaccurate and, as described above, contradicted by many of 

plaintiffs’ own proffered facts. Their lone citation for the general assertion that the 

District has disregarded the risks posed by COVID-19 is to the declaration of someone 

who claims no personal knowledge of conditions in the Hospital and who has formed 

her opinion based only on the allegations in plaintiffs’ Proposed Amended Complaint 

and declarations that are themselves not based on personal knowledge. See Pls.’ 

Mem. at 24 (citing Jones Decl. ¶ 16). Plaintiffs simply cannot show deliberate 

indifference in light of the numerous measures the District has taken. See Kaucher, 

455 F.3d at 428. 

Several cases plaintiffs point to as examples of deliberate indifference present 

circumstances not present here. In Feliciano v. Gonzales, 13 F. Supp. 2d 151 (D.P.R. 

1998), for instance, the court indeed found deliberate indifference toward the 

unmitigated spread of various diseases in Puerto Rico prisons—but did so based on a 

finding that “[t]he prison system in Puerto Rico … lacks isolation facilities,” id. at 

174, and based on an absence of equipment necessary to conduct screening for certain 

illnesses, such as X-ray machines needed to screen for tuberculosis, id. at 179. 

Similarly, in Joy v. Healthcare C.M.S., 534 F. Supp. 2d 482 (D. Del. 2008), the court 

observed that the prison medical contractor “[did] not have a policy in place to 

examine inmates [for disease] before placing them into general population.” Id. at 
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485. As described above, however, Saint Elizabeths screens new patients and ensures 

that COVID-19 testing occurs consistent with CDC guidelines. See Pontes Decl. ¶ 14-

15. Other cases plaintiffs point to simply state—correctly—that deliberate 

indifference is the requisite standard for assessing an alleged due process violation 

and can be established by certain factual showings. See Shimon v. Dep’t of Corr. 

Servs. for the State of New York, Civil Action No. 93-3144, 1996 WL 15688, at *3 

(S.D.N.Y. 1996) (due process liability possible “[i]f plaintiff can prove that [official] 

had notice of a tuberculosis ‘epidemic’ and failed, with deliberate indifference, to take 

appropriate actions to prevent or address the problem”); Joy, 534 F. Supp. 2d at 485 

(liability possible upon showing that prison officials were “acting with deliberate 

indifference” when exposing prisoners to substantial risk of harm). Although true, 

that is not applicable given the facts here. 

Plaintiffs cannot show deliberate indifference by the District and fall well short 

of showing a likelihood of success on the merits. 

2. No Action by the District Has Departed from Accepted Professional 
Judgment, Practice or Standards. 

 
Plaintiffs cannot make out a due process claim even under the lower of the two 

standards, the professional judgment standard. Under this rubric, in cases involving 

those involuntarily committed to the state’s care, due process “only requires that the 

courts make certain that professional judgment in fact was exercised” by appropriate 

staff, without mandating that any specific judgment should have been made. 

Youngberg, 457 U.S. at 321. “[E]vidence establishing mere departures from the 

applicable standard of care is insufficient to show a constitutional violation.” Patten 
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v. Nichols, 274 F.3d 829, 845 (4th Cir. 2001). Rather, “decisions made by the 

appropriate professional are entitled a presumption of correctness unless it is 

established that the person responsible did not base the decision on accepted 

professional judgment.” Terrance v. Northville Regional Psychiatric Hosp., 286 F.3d 

834, 849 (6th Cir. 2002) (citing Youngberg, 457 U.S. at 323); see also Cameron v. 

Tomes, 990 F.2d 14, 20 (1st Cir. 1993) (“Nothing in the Constitution mechanically 

gives controlling weight to one set of professional judgments.”). This deference to 

facility administrators is derived from the requirement that courts must “balance[] 

the plaintiff’s liberty interests against any relevant state interests, including fiscal 

constraints and administrative burdens.” LaShawn A. v. Dixon, 762 F. Supp. 959, 994 

(D.D.C. 1991) (citing Youngberg, 457 U.S. at 321); see also P.C. v. McLaughlin, 913 

F.2d 1033, 1043 (2d Cir. 1990) (no substantive due process violation in institutional 

placement of mentally disabled individual with violent history where state’s “decision 

was prompted by the total lack of any viable alternative, and compelled by the 

necessity to provide him with food, shelter, clothing and medical care”). 

Plaintiffs focus on the risk COVID-19 poses in general, see Pls.’ Mem. at 22-

23, but do not specify any particular decisions they believe fall below Youngberg’s 

threshold. To establish a substantive due process violation, plaintiffs must show that 

a “decision by [a] professional is such a substantial departure from accepted 

professional judgment, practice, or standards as to demonstrate that the person 

responsible actually did not base the decision on such a judgment.” Youngberg, 457 

U.S. at 323 (emphasis added). They have not done so, and the record shows that the 
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various procedures and protocols Saint Elizabeths officials have implemented in light 

of the pandemic have in fact been based on sound professional judgments, balancing 

the need to provide appropriate care with the need to protect patients from the risks 

of COVID-19. See LaShawn, 762 F. Supp. at 994; McLaughlin, 913 F.2d at 1043.  

Plaintiffs cannot point to any decisions that were not based on a professional 

judgment. As described above, Saint Elizabeths has made the decisions it has made—

some of them difficult—based on the need to balance competing considerations 

relevant to providing appropriate patient care. Even under this lower standard, 

plaintiffs cannot succeed on the merits of their substantive due process claim. 

B. Plaintiffs Are Not Likely To Succeed on Their ADA Claim. 

Plaintiffs also cannot show a likelihood of success on their ADA claim. See 

Proposed Am. Compl. ¶¶ 225-31 (citing 42 U.S.C. § 12131). Title II of the ADA 

provides that “no qualified individual with a disability shall, by reason of such 

disability, be excluded from participation in or be denied the benefits of the services, 

programs, or activities of a public entity, or be subjected to discrimination by any 

such entity.” 42 U.S.C. § 12132.  

A plaintiff must generally make a showing of three elements to succeed in 

claiming that a public entity violated the ADA:  “(1) that the plaintiff is a qualified 

individual with a disability; (2) that the public entity denied him the benefits of or 

prohibited him from participating in the entity’s services, programs or activities; and 

(3) that denial or prohibition was ‘by reason of’ his disability.” Jackson v. District of 

Columbia, 826 F. Supp. 2d 109, 125-26 (D.D.C. 2011) (quoting 42 U.S.C. § 12132). An 
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ADA claim generally takes one of three forms:  disparate treatment, disparate impact, 

or failure to make a reasonable accommodation. Seth v. District of Columbia, Civil 

Action No. 18-1034 (BAH), 2018 WL 4682023, at *10 (D.D.C. Sept. 28, 2018). A fourth 

category, known as “unjustified isolation,” emerged after the Supreme Court’s 

decision in Olmstead v. Zimring, 527 U.S. 581 (1999). Under this theory, the ADA 

calls for institutionalized individuals to be placed in community settings “when (1) 

the State’s treatment professionals have determined that community placement is 

appropriate, (2) the transfer from institutional care to a less restrictive setting is not 

opposed by the affected individual, and (3) the placement can be reasonably 

accommodated, taking into account the resources available to the State and the needs 

of others with mental disabilities.” Brown v. District of Columbia, 928 F.3d 1070, 

1077 (D.C. Cir. 2019) (quoting Olmstead, 527 U.S. at 587). Plaintiffs, however, cannot 

show a likelihood of success on the merits of their ADA claim. 

1. Plaintiffs Have Not Raised a Cognizable Theory of ADA 
Discrimination. 

 
Plaintiffs contend that during the COVID-19 outbreak, the District failed “to 

reasonably modify its system to reduce the segregation of Plaintiffs with disabilities 

from their communities of non-disabled peers during emergencies that threaten the 

physical and mental health and safety of Plaintiffs and undermine the clinical 

justification for such confinement.” Proposed Am. Compl. ¶ 228; Pls.’ Mem. at 25. This 

appears to allege an ADA claim under the theory of unjustified isolation. See Brown, 

928 F.3d at 1077. But the facts on the ground do not support that theory. During the 

COVID-19 pandemic, Saint Elizabeths has been continually assessing patients and 
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considered, among other things, which patients might be appropriately placed into 

community settings. Gontang Decl. ¶¶ 13-16. In fact, a number of patients have been 

discharged into the community since the pandemic began. Id. ¶ 13. 

Plaintiffs highlight only one consideration, some confirmed cases of COVID-19 

among the Saint Elizabeths patient population, in concluding that “continued 

segregation and institutionalization of plaintiffs is not reasonable.” Pls.’ Mem. at 25. 

But that is not the legal standard. Community placement is appropriate only where 

“the State’s treatment professionals have determined that community placement is 

appropriate,” “the transfer from institutional care to a less restrictive setting is not 

opposed by the affected individual,” and “the placement can be reasonably 

accommodated, taking into account the resources available to the State and the needs 

of others with mental disabilities.” Brown, 928 F.3d at 1077. Plaintiffs’ assertion that 

COVID-19 renders their continued hospitalization unreasonable ignores this 

standard, within which are embedded numerous appropriate considerations about 

whether community placement will in fact be in any given patient’s best interest. As 

the record demonstrates, Saint Elizabeths has evaluated and continues to evaluate 

patients for appropriate transfers to community-based placements, Gontang Decl. ¶¶ 

7-9, despite ongoing limitations such as a shortage of available spots in nursing 

homes for elderly patients and the low availability of in-person community care, id. ¶ 

16. Plaintiffs have no basis for asserting an unjustified isolation theory of ADA 

discrimination and cannot succeed on the merits of their claim. 
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Plaintiffs’ motion does not raise the second ADA theory stated in their 

Proposed Amended Complaint, which alleges that the District has “discriminated 

against class members by repeatedly utilizing methods of administration that deprive 

Plaintiffs of equal access to the benefits of the mental health services provided by 

Defendants that other individuals in the community are receiving.” Proposed Am. 

Compl. ¶ 229. That theory, however, would fare no better.  

Although couched as attacks on the Hospital’s “methods of administration,” 

these measures amount to challenges to the adequacy of services provided—

grievances that are not cognizable under the ADA. The ADA does not “impose[] on 

the States a standard of care for whatever medical services they render,” nor does it 

“require[] States to provide a certain level of benefits to individuals with disabilities.” 

Olmstead, 527 U.S. at 603 n.14. All the ADA requires is that states “adhere to the 

ADA’s nondiscrimination requirement with regard to the services they in fact 

provide.” Id.  

In any case, plaintiffs’ own proffered evidence alleges that even during the 

pandemic, plaintiffs have continued receiving many services, such as individual 

therapy, albeit in modified form. See Smith Decl. [39-8] ¶ 10 (Plaintiff Smith receiving 

teletherapy once a week). In-person services, especially those involving group 

gatherings, have of course been modified or suspended to facilitate social distancing. 

See Gontang Decl. ¶ 11. But communal gatherings, including group meetings, have 

been curtailed throughout the broader community—a fact true for disabled and non-

disabled people alike. See, e.g., Julia Pinney, “As 12-Step Meetings Halt In Person 
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Due to the Coronavirus, Recovery Goes Online,” Street Sense Media (April 16, 2020), 

available at https://www.streetsensemedia.org/article/12-step-meetings-coronavirus-

recovery-online/#.Xp0DZZkpBPY (Alcoholics Anonymous groups no longer meeting 

in person in the District because of pandemic). Plaintiffs cannot succeed on an ADA 

claim challenging the adequacy of services where they cannot show actual 

discrimination. See Doe v. Pfrommer, 148 F.3d 73, 84 (2d Cir. 1998) (rejecting ADA 

claim where plaintiff’s challenge to state-run vocational education program for the 

disabled challenged “not illegal discrimination against the disabled, but the 

substance of the services provided to him through [the program]”); Buchanan v. 

Maine, 469 F.3d 158, 175 (1st Cir. 2006) (individual shot by police could not sue state 

under ADA despite years of state-sponsored mental health treatment where “claim 

was not about discriminatory denial of services, but rather about the adequacy of 

treatment”). This is not a cognizable ADA claim and cannot succeed on the merits. 

2. Even if Their Claims Are Otherwise Cognizable, Plaintiffs Have Not 
Shown a Deprivation “By Reason Of” Their Disabilities. 

 
An ADA plaintiff must show “sufficient facts to establish that the complained-

of discrimination was due to his disability.” Seth, 2018 WL 4682023, at *11 (internal 

quotation marks omitted) (quoting Howell v. Gray, 843 F. Supp. 2d 49, 59 (D.D.C. 

2012)). It is a plaintiff’s burden to allege “that the disability actually played a role in 

the decision making process and had a determinative influence on the outcome.” Id. 

(internal quotation marks omitted). Simply put, the plaintiff must “show that the 

complained-of discrimination was based on, or based solely on, [the plaintiff’s] 

disability.” Id.  
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Regardless of the services Saint Elizabeths has had to modify during the 

pandemic, plaintiffs cannot show that the District deprived them of anything “by 

reason of” their disabilities. Plaintiffs’ own allegations make clear that all relevant 

actions taken by Saint Elizabeths were implemented as reasonable responses to an 

emergency situation. Plaintiffs have not shown any other plausible reason for the 

measures imposed. Nothing in the record or even alleged in the Proposed Amended 

Complaint suggests that the District took the actions it did because of plaintiffs’ 

disabilities.  

C. Plaintiffs Have Not Argued They Are Likely To Succeed on Their Claims 
Based on Any Facts About the Fall 2019 Water Outage. 

 
As noted above, the legal claims laid out in plaintiffs’ Proposed Amended 

Complaint allege actions from two separate events:  the COVID-19 pandemic, and a 

temporary water outage that occurred in the Fall of 2019. See Proposed Am. Compl. 

In their motion for a TRO, however, plaintiffs argue they are likely to succeed on the 

merits only based on the events of the pandemic. See generally Pls.’ Mem. They do 

not include any arguments or factual proffers about the water outage. Without raising 

any arguments about these events, plaintiffs cannot show they are likely to succeed 

on the merits based on any facts relating to the water outage.  

III. The Balance of Equities and Public Interest Counsel Against the Preliminary 
Relief at Issue. 

 
Even if plaintiffs could show a likelihood of success on the merits and that 

irreparable harm would result without a TRO, they must additionally show both that 

“the balance of equities tips in their favor,” and that “an injunction is in the public 
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interest.” Sherley, 644 F.3d at 392; In re Navy Chaplaincy, 738 F.3d at 428 (plaintiffs 

cannot use strong showing on some factors to make up for weak showing on others). 

These two factors “merge when the Government is the opposing party” and are thus 

analyzed together. Guedes v. Bureau of Alcohol, Tobacco, Firearms & Explosives, 920 

F.3d 1, 10 (D.C. Cir. 2019) (citation and internal quotation marks omitted). “[W]here 

the Court has a less intrusive means” of ensuring legal compliance, “the public 

interest would weigh towards choosing such options, especially where … the plaintiffs 

seek a mandatory (‘do this’) rather than prohibitory (‘don’t do this’) injunction.” 

Garnett v. Zeilinger, 313 F. Supp. 3d 147, 160 (D.D.C. 2018). 

 Because Saint Elizabeths is already doing most of what plaintiffs seek from a 

TRO, the only question is whether the balance of the equities and the public interest 

favor the remaining two items:  ceasing all admissions of new patients, and providing 

the Court and plaintiffs’ counsel “with daily reports to ensure that the measures laid 

out in the Court’s order are being followed.” Pls.’ Proposed Order ¶¶ 1, 10. As 

discussed above, the screening and isolation measures the Hospital has imposed 

adequately mitigate the risks of continuing new admission, especially at their slow 

pace. Candilis Decl. ¶¶ 7-9; Pontes Decl. ¶ 15. In any case, ceasing admissions—

assuming Saint Elizabeths could do this—would not be in the public interest. The 

Hospital already limits admissions to court-ordered pretrial defendants and only 

those civil commitments that are medically necessary and where no less restrictive 

treatment option is available. Candilis Decl. ¶ 5. Courts commit individuals to Saint 

Elizabeths to receive care they likely could not receive anywhere other than a public 
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hospital dedicated to the intensive care of those with psychological disabilities. See 

Gontang Decl. ¶ 5. Denying these individuals admission would force them either to 

stay at home—for those who have homes—without any care, or to be placed into 

another kind of facility such as an acute care hospital. As plaintiffs themselves 

observe, hospitals and other healthcare facilities face a crisis of capacity trying to 

treat an influx of COVID-19 patients. See Pls.’ Mem. at 10. In addition, those who 

would otherwise be placed into Saint Elizabeths pre-trial might instead be put in jail 

where the resources do not exist to provide the same level of psychiatric care Saint 

Elizabeths provides. Neither of these alternatives would be in the public interest and 

weigh decidedly against an order halting all new patient admissions. 

 The same is true for the detailed reporting requirement plaintiffs propose. 

There is a well-established public interest in permitting the government to carry out 

its authorized functions where doing otherwise would needlessly upend its 

operations. See Benisek v. Lamone, 138 S. Ct. 1942, 1945 (2018) (finding lower court 

could have reasonably concluded that ordering redrawing of electoral district map 

would have contravened public interest where “injunction might have worked a 

needlessly chaotic and disruptive effect upon the electoral process” (citation and 

internal quotation marks omitted)); Garnett, 313 F. Supp. 3d at 160 (public interest 

“would disfavor the Court’s interference” in legal process of administering food stamp 

benefits “in light of [federal agency’s] expertise and role” in carrying it out). This is 

especially true for a public hospital attempting to adjust its patient care to fluid public 

health guidance amid an ongoing pandemic. In addition to being unnecessary, 
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imposing onerous reporting requirements would require Saint Elizabeths to divert 

significant resources away from patient care and ensuring the general functioning of 

the hospital.  

The balance of the equities and the public interest weigh in the District’s favor 

and counsel against granting a TRO. 

CONCLUSION 
 
 For the foregoing reasons, the Court should deny plaintiffs’ motion for a 

temporary restraining order. 

Dated:  April 21, 2020.  Respectfully submitted,  
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 UNITED STATES DISTRICT COURT 

 FOR THE DISTRICT OF COLUMBIA 

 

  

ENZO COSTA, et al.,  

 
 

   Plaintiffs,  

  

v.     Civil Action No. 19-3185 (RDM) 

  

BARBARA BAZRON, et al.,  

  

   Defendants.  

  

 

DECLARATION OF PHILIP CANDILIS, MD 

 

I, Philip Candilis, MD, declare and state as follows: 

1. I am over the age of eighteen (18) years, competent to testify to the 

matters contained in this declaration, and testify based on my personal knowledge 

acquired in the course of my official duties. 

2. I am the Director of Medical Affairs for Saint Elizabeths Hospital, the 

District of Columbia’s only public psychiatric facility for individuals with serious and 

persistent mental illness requiring intensive inpatient care to support their recovery. 

Saint Elizabeths is overseen by the District of Columbia Department of Behavioral 

Health (DBH). 

3. I have worked at Saint Elizabeths Hospital since 2014.  As a life-long 

public sector physician, I have served in a variety of roles, including Director of the 

Forensic Psychiatry Fellowship here at Saint Elizabeths, the program providing 

advanced training for physicians in psychiatry and the law. I assumed the role of 

Director of Medical Affairs in late October 2017. I am Professor of Psychiatry at 
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George Washington University School of Medicine, Clinical Professor of Psychiatry 

at Howard University College of Medicine, and Adjunct Professor of Psychiatry at the 

Uniformed Services University of Health Sciences. I also serve as President of the 

Washington Psychiatric Society. I am board-certified in both general and forensic 

psychiatry, have practiced psychiatry for over 25 years, and have had my work 

published extensively in a number of academic journals and texts.    

4. As Director of Medical Affairs at Saint Elizabeths, I oversee medical and 

psychiatric care and am familiar with the Hospital’s daily operations, including 

measures that protect patients and staff from COVID-19.   

5. Saint Elizabeths Hospital’s policy generally limits admissions to court-

ordered pre-trial individuals and only those referred through the civil commitment 

process for whom (1) admission to the Hospital is medically necessary, and (2) no less 

restrictive treatment option is available. The Hospital rigorously screens all new 

patients to prevent the introduction of a positive COVID-19 patient from outside the 

hospital.   

6. Patients admitted to Saint Elizabeths fall into three categories:  pre-

trial patients, post-trial patients deemed not guilty by reason of insanity (NGBRI), 

and civilly committed patients. Pre-trial and post-trial patients are often referred to 

as “forensic patients” because they are admitted by order of the D.C. Superior Court 

through criminal justice matters. Civilly committed patients are individuals 

hospitalized under D.C. Code § 21-501, et seq. upon being deemed a danger to 

themselves or others as a result of mental illness. The Hospital’s current screening 
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procedures for new admission vary depending on the category of patient being 

admitted because each presents different risks for COVID-19 exposure.  

7. Since March 11, 2020, the Hospital has admitted three (3) civilly 

committed patients, compared to an average 6-7 patients per month pre-COVID-19.  

8. The civil admission process includes robust screening measures. Civil 

patients are rarely admitted directly from the community. Rather, a civilly committed 

patient will normally receive treatment first at a local emergency room or the 

Department of Behavioral Health Comprehensive Psychiatric Emergency Program 

(CPEP) for one or two days and then transfer to a local area hospital for continued 

acute psychiatric treatment. After 14 days that include medical monitoring and 

treatment, the hospital treating the patient may request a transfer to Saint 

Elizabeths Hospital. This occurs only in rare cases as most patients can be discharged 

directly back into the community. 

9. Since the COVID-19 pandemic began, I have been personally involved 

in the screening of civil admissions to ensure that patients have been properly 

screened at the local hospital, are asymptotic for COVID-19 and not experiencing 

respiratory symptoms. I make this assessment by speaking with the patient’s 

treating physician. If the patient is symptomatic, the Hospital will decline the 

referral. In addition, before any patient is admitted, a Saint Elizabeths general 

medical officer or nurse practitioner conducts a thorough assessment to screen for 

any possible COVID-19 symptoms. The Hospital will follow this protocol for all 

subsequent requests for civil admissions from acute care hospitals during COVID-19.      
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I declare under the penalty of perjury that the foregoing is true and correct to 

the best of my knowledge, information, and belief. 

 

____April 21, 2020_______                    

DATED Philip J. Candilis, MD, DFAPA  

Director of Medical Affairs 

Professor of Psychiatry, George Washington 

University School of Medicine 

President, Washington Psychiatric Society 
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 UNITED STATES DISTRICT COURT 

 FOR THE DISTRICT OF COLUMBIA 

 

  

ENZO COSTA, et al.,  

 
 

   Plaintiffs,  

  

v.   Civil Action No. 19-3185 (RDM) 

  

BARBARA BAZRON, et al.,  

  

   Defendants.  

  

 

DECLARATION OF RICHARD GONTANG, PH.D 

 

I, Richard Gontang, Ph.D, declare and state as follows: 

1. I am over the age of eighteen (18) years, competent to testify to the 

matters contained in this declaration, and testify based on my personal knowledge 

acquired in the course of my official duties. 

2. I am the Chief Clinical Officer for Saint Elizabeths Hospital (Saint 

Elizabeths), the District of Columbia’s only public psychiatric facility for individuals 

with serious and persistent mental illness requiring intensive inpatient care to 

support their recovery. Saint Elizabeths is overseen by the District of Columbia 

Department of Behavioral Health (DBH). 

3. I have worked at Saint Elizabeths Hospital since March 2008. I have 

served in a variety of roles at Saint Elizabeths, including Director of Psychology 

Training and Director of Psychology. I assumed the role of Chief Clinical Officer in 

April of 2016.   
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4. As the Chief Clinical Officer, I am in charge of the non-medical and non-

nursing clinical disciplines at Saint Elizabeths, including psychology, social work, 

rehabilitation services, clinical administrators, volunteer services, and the 

Therapeutic Learning Centers. Through my position, I am aware of Saint Elizabeths 

Hospital operations on a daily basis to protect patients and staff from COVID-19.  

5. Saint Elizabeths is unique among healthcare facilities in that it is 

foremost a psychiatric treatment facility but also houses pre- and post-trial patients 

and shares similarities with long-term care nursing facilities. The Hospital provides 

critical services to some of the District’s most vulnerable residents, and the need for 

these services has not stopped during the current public health emergency. The 

Hospital has implemented thorough screening procedures to allow for the continued 

admission of a limited number of new patients during the pandemic, while also 

protecting the patients already in its care.  

6. Saint Elizabeths Hospital has the capacity to house 292 patients. Pre-

COVID-19, the Hospital’s population census averaged 275 patients. On February 1, 

2020, the Hospital census was 277. Since the COVID-19 outbreak, the Hospital has 

substantially reduced its census. As of April 21, 2020, the Hospital census is 221. 

Each unit at the Hospital generally houses no more than 27 patients, and has 

bedrooms, common living areas, bathrooms and showering facilities, and dining 

areas. 

7.  For patients currently in Saint Elizabeths’ care, the Hospital has 

always maintained an individualized assessment on all patients to identify potential 
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for treatment in the least restrictive environment. This is a core function of the 

Hospital’s Department of Social Work. During the COVID-19 pandemic, the Hospital 

has individually assessed each patient to determine whether the patient can be safely 

discharged from the Hospital. The Hospital’s authority to discharge patients depends 

upon their category. Pre-trial and post-trial patients are referred by the D.C. Superior 

Court amid ongoing criminal proceedings. In response to a motion filed in Superior 

Court, Saint Elizabeths completed individual evaluations of all pretrial forensic 

patients charged with misdemeanors and made recommendations to the court. Since 

March 1, 2020, the D.C. Superior Court has ordered 39 pretrial patients released from 

the Hospital. The D.C. Superior Court ordered 5 patients discharged on April 15, 

2020, and 9 on April 17, 2020, and continues to hear individual motions from pre-

trial patients for release.  

8. Saint Elizabeths has also completed individual assessments for post-

trial patients, individuals who were found Not Guilty By Reason of Insanity (NGBRI) 

and committed to the Hospital by court order. By law, the Hospital is required to 

consider public safety and the risk of dangerousness and recidivism in evaluating 

NGBRI patients for community release. The Hospital has evaluated all NGBRI 

patients for discharge, including the named plaintiffs in this case. 

9. Civilly committed patients are those hospitalized after being deemed a 

danger to themselves or others as a result of mental illness. We have completed 

individualized assessments for all civilly committed patients.  
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10. A patient’s ability to safely live in the community remains a long-

standing challenge to discharging. Many of our patients do not have secure housing 

available to them. Options such as homeless shelters lack adequate services and 

supports for our patients and may lead to a return to inpatient setting. Successful 

community discharge generally requires close coordination with a community-based 

mental health provider called a Core Services Agency, or CSA. CSAs typically provide 

in-home services, but this is difficult to provide if the discharged patient lacks safe 

and stable housing. An additional concern is that the threat of COVID-19 is prevalent 

in the community as well. For example, a patient residing in a group home risks 

exposure to asymptomatic roommates, guardians, and others that are free to travel 

in and out of the home creating risk of exposure. A vulnerable patient that does not 

have the mental capacity to adhere to social distancing, cough etiquette, hand 

washing, and other COVID-19 precautions in the community may not be any safer 

when compared to the Hospital, with ready access to mental health, medical and 

nursing care.   

11. Some of our mental health treatment has been modified because of the 

pandemic. All group therapy has been suspended because of CDC guidance on 

minimizing group interactions. However, group therapy is just one method of 

delivering one aspect of mental health treatment in the Hospital. Every patient has 

a treatment team that consists of a clinical administrator that is responsible for 

coordinating all care, a psychiatrist responsible for psychiatric treatment and 

medications, a social worker responsible for discharge planning, and a registered 
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nurse responsible for daily nursing care. In addition, each unit has a general medical 

officer or nurse practitioner for medical issues and a psychologist for psychological 

services. Individual patients may also have other individual needs, such as 

rehabilitation, interpreter services (both in-person and remote), neurology, and 

access to external medical care. The Hospital has a neurology department with an 

on-site neurologist who provides services to patients that require that level of care. 

While groups are temporarily suspended, all patients continue to receive appropriate 

and individualized psychiatric treatment, including medications, medical, nursing, 

and social work services, and any other specialty services that they require.    

12. The Hospital has provided WebEx accounts for staff to conduct 

individual telehealth consultations with patients for those that require individual 

one-to-one therapy. Each patient unit has a shared computer, cleaned and sanitized 

regularly, that is dedicated to this purpose. Saint Elizabeths Hospital is monitoring 

patients to ensure this change does not negatively affect patients’ psychological 

stability.  

13. In the last 30 days, the Hospital has used its telehealth technology to 

conduct treatment planning meetings, individual therapy, discharge planning 

meetings, legal visits and court appearances for Mental Observation and Mental 

Health Commission hearings. To increase its telehealth capacity, on April 17, 2020, 

the Hospital received 14 more devices that will be used for telehealth. 

14. In the last 30 days, there has been a documented reduction in aggressive 

and assaultive behavior among patients at Saint Elizabeths. Prior to COVID-19, the 
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hospital averaged 43 unusual incidents of physical assault and 69 unusual incidents 

of aggressive behavior by patients. Since mid-March, the Hospital reported 24 

unusual incidents involving physical assault and 63 unusual incidents of aggressive 

behavior.    

I declare under the penalty of perjury that the foregoing is true and correct to 

the best of my knowledge, information, and belief. 

 

________________________        ____________________________________  

DATED      RICHARD GONTANG, PH.D 

4/21/2020
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