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CONCISE STATEMENT OF ISSUES PRESENTED

1. Should this Court deny Plaintiffs’ request for a preliminary injunction
where Plaintiffs have failed to satisfy the factors required to grant
such extraordinary relief?

1X
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INTRODUCTION

These are unprecedent times. Michigan, like the rest of the world, is at war.
But not with an enemy it knows. Not with an enemy it can see. Michigan is at war
with an invisible foe. A foe so stealthy that it took us by surprise and, as the battle
rages on, continues to surprise us with its pervasiveness and reach. A foe so wily
that we do not know who has been exposed to it, who 1s doing the exposing, and how
we will ultimately arm ourselves against its pernicious attacks. A foe so deadly that
it has taken the lives of thousands of Michiganders and sickened tens of thousands
more 1n mere months. While our foe has no face, it has a name: SARS-CoV-2, or
COVID-19.

This public health battle has presented many challenges, and our key leaders
have risen to meet them. The Governor, through her broad authority under the
Emergency Powers of the Governor Act, declared a statewide emergency and issued
reasonable executive orders consistent with that authority. Most notably, she has
ensured that Michiganders employ the best, if not only, available weapon in this
deadly fight: social distancing. The Governor’s swift, decisive action has saved, and
1s saving, countless lives. And the Attorney General is working to enforce these
important orders, exercising her constitutional role as the State’s chief law
enforcement officer.

Yet, on the heels of these victories, Plaintiffs ask this Court to preliminarily

enjoin enforcement of the Governor’s Executive Order 2020-17 and Executive Order
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2020-921—neither of which remain in effect today. As a threshold matter, because
the challenged Executive Orders are no longer effective, Plaintiffs’ request is moot.
But even looking past the mootness question, Plaintiffs are not entitled to
relief. In support of the requested preliminary injunction, Plaintiffs present a litany
of arguments, including that the Governor lacked the authority to issue Executive
Order 2020-17 and Executive Order 2020-92, that the orders are unconstitutionally
vague, that the orders are violative of procedural and substantive due process
guarantees and the dormant Commerce Clause, and that Plaintiffs will suffer
irreparable harm as a result of the orders. But, fatally, Plaintiffs fail to
demonstrate either a strong likelihood of success on the merits of their claims or
irreparable harm. The balance of harms also weighs in the Attorney General’s
favor. The Governor had, and continues to have, the authority to issue Executive
Orders under the Emergency Powers of the Governor Act, and Executive Orders
2020-17 and 2020-92 were constitutionally and statutorily valid. And throughout
this war with COVID-19, the Attorney General has properly overseen enforcement

of those valid orders in her role as Michigan’s chief law enforcement officer.

1 While the complaint references Executive Order 2020-77, Executive Order 2020-92
rescinded and replaced that order. Therefore, the Attorney General will focus on
Executive Order 2020-92 in the remainder of this brief.
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STATEMENT OF FACTS

Sources of Michigan gubernatorial authority during an emergency.

As a general rule, “[e]mergencies do not create power or authority in a
governor, as the executive, but they may afford occasions for the exercise of powers
already existing.” 38 Am. Jur. 2d, Governor, § 4. The Michigan Constitution does
not mention any gubernatorial emergency powers. Therefore, although the
Governor has inherent constitutional authority to protect the health and welfare of
the People of Michigan, her authority during an emergency largely stems from one
of two statutes: either the Emergency Powers of the Governor Act, Mich. Comp.
Laws § 10.31 et seq. (EPGA), or the Emergency Management Act, Mich. Comp.

Laws § 30.401 et seq. (EMA).2

The Legislature enacts the EPGA.

In 1945 in the midst of World War II, the Michigan Legislature enacted the
EPGA, which authorizes “the governor to proclaim a state of emergency, and to

prescribe the powers and duties of the governor with respect thereto. 73 1945 P.A.

302; see also Mich. Comp. Laws § 10.31.

2 The Governor may also work with the Michigan Department of Health and
Human Services to implement provisions of the Public Health Code. See Mich.
Comp. Laws § 333.1101 et seq.

3 Since its promulgation, the EPGA has not been substantively amended. See 2006
P.A. 546 (containing minor, facial amendments).
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The Legislature enacts the EMA.

Later, in 1976, the Legislature enacted the EMA, which, among other things,
1s designed to “provide for planning, mitigation, response, and recovery from
natural and human-made disaster within and outside this state.” 1976 P.A. 390.
The EMA delegates the responsibility of “coping with dangers to this state or the
people of this state presented by a disaster or emergency” to the Governor. Mich.
Comp. Laws § 30.403(1). The EMA specifically references and recognizes the
Governor’s broad powers under the EPGA and provides that the Governor may

exercise those powers “independent of” the EMA. Mich. Comp. Laws § 30.417(d).

The world is hit with a pandemic: COVID-19.

The coronavirus disease 2019 (COVID-19) is a severe acute respiratory
1llness caused by SARS-CoV-2—a highly contagious virus that has quickly spread
across the globe, killing tens of thousands and infecting millions more. The virus is
thought to spread mainly through close, person-to-person contact* via “respiratory
droplets,”® and experts say that coming within six feet of an infected person puts

one at a high risk of contracting the disease.® That is, when a person 1s within six

“Center for Disease Control, How COVID-19 Spreads, available at
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-
spreads.html.

> World Health Organization, Modes of transmission of virus causing COVID-19,
available at https://www.who.int/news-room/commentaries/detail/modes-
oftransmission-of-virus-causing-covid-19-implications-for-ipc-
precautionrecommendations.

¢ Centers for Disease Control, Social Distancing, Quarantine, and Isolation,
available at https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-
sick/socialdistancing.html.


https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-spreads.html
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-spreads.html
https://www.who.int/news-room/commentaries/detail/modes-oftransmission-of-virus-causing-covid-19-implications-for-ipc-
https://www.who.int/news-room/commentaries/detail/modes-oftransmission-of-virus-causing-covid-19-implications-for-ipc-
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feet of an infected person, infected respiratory droplets can land in or around the
healthy person’s mouth, nose, or eyes, and can even be inhaled into the lungs, thus
infecting that person with the virus.” Moreover, some people experience only mild
symptoms of infection,® and could spread the disease before they even realize they
are infected. And, perhaps most troubling, some of those infected with COVID-19

are asymptomatic, yet still spread the virus.?

Social distancing is currently the only solution.

The virus that causes COVID-19 is similar to other coronaviruses (a large
family of viruses that cause respiratory illnesses), but the strain is “novel,” i.e.,
never-before-seen in humans.1© Accordingly, there is no approved vaccine or
treatment. Since there is no way to prevent or treat COVID-19, the CDC has
indicated, “[t]he best way to prevent illness is to avoid being exposed.”!! Therefore,

experts recommend that the public engage in “social distancing,” that is, the

7 Center for Disease Control, How COVID-19 Spreads, available at
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-
spreads.html.

8 World Health Organization, @ & A, What are the Symptoms of Covid-19?,
available at https://www.who.int/emergencies/diseases/novel-coronavirus-
2019/question-and-answers-hub/q-a-detail/q-a-coronaviruses

9 Center for Disease Control, How COVID-19 Spreads, available at
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-
spreads.html.

10 CDC, Coronavirus Disease 2019 Basics, available at
https://www.cdc.gov/coronavirus/2019-ncov/faq.html#Coronavirus-Disease-2019-
Basics.

11 CDC, How to Protect Yourself and Others, available at
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/prevention.html


https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-spreads.html
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https://www.who.int/emergencies/diseases/novel-coronavirus-2019/question-and-answers-hub/q-a-detail/q-a-coronaviruses
https://www.who.int/emergencies/diseases/novel-coronavirus-2019/question-and-answers-hub/q-a-detail/q-a-coronaviruses
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-spreads.html
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-spreads.html
https://www.cdc.gov/coronavirus/2019-ncov/faq.html#Coronavirus-Disease-2019-Basics
https://www.cdc.gov/coronavirus/2019-ncov/faq.html#Coronavirus-Disease-2019-Basics
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practice of avoiding public spaces and limiting movement. A main objective of social
distancing is “flattening the curve,” i.e., reducing the speed at which COVID-19
spreads. Without a flattening of the curve, the disease will spread too quickly,
overwhelm our healthcare system, and wipe out our already scarce healthcare
resources—including staff, medical equipment, and personal protective equipment.
As a result of these expert recommendations, jurisdictions across the globe
have imposed sweeping measures to stem the viral tide that has overwhelmed
healthcare systems worldwide. In the United States alone, all 50 states and the
District of Columbia have had emergency orders in place to fight the war against

COVID-19.

Michigan’s Governor responds to COVID-19.

Since Michigan has been among the states hardest hit by COVID-19, the
Governor has instituted aggressive measures in an effort to address Michigan’s
staggering statistics and protect the health and safety of Michigan residents.
Despite these aggressive efforts, COVID-19 remains present and pervasive in
Michigan: As of May 21, 2020, at least 53,510 have been confirmed infected and
5,129 have died—all in just over two months.!2

The Governor’s containment efforts have included issuing various executive

orders!? aimed at curbing the spread of COVID-19 as well as protecting

12 Michigan.gov, Coronavirus, available at: https://www.michigan.gov/coronavirus/
(last accessed May 22, 2020 at 9:00 AM).

13 An executive order is a directive handed down from the executive branch of
government—in this case, the Governor—generally without input from the


https://www.michigan.gov/coronavirus/
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Michiganders from the economic, social, and other ramifications of the crisis. In her
first executive order related to COVID-19, issued on March 10, 2020, the Governor
declared a state of emergency under both the EMA and the EPGA. EO 2020-4. The
March 10, 2020 declaration was rescinded and replaced by an expanded declaration
of emergency and disaster under both the EMA and the EPGA on April 1, 2020. EO
2020-33.

In the interim, on March 20, 2020, the Governor 1ssued Executive Order
2020-17, which was rescinded on May 21, 2020, and replaced by Executive Order
2020-96. EO 2020-17; EO 2020-96. Executive Order 2020-17 required the
temporary postponement of all non-essential medical and dental procedures. EO
2020-17. Another order—Executive Order 2020-21, i.e., Michigan’s “Stay Home,
Stay Safe” Order—issued on March 23, 2020, and later replaced by other orders
with varying degrees of restrictiveness (including Executive Order 2020-77,
Executive Order 2020-92, and, most recently, Executive Order 2020-96), imposed
temporary restrictions on activities that are not necessary to sustain or protect life.
See EO 2020-21; EO 2020-42; EO 2020-59; EO 2020-70; EO 2020-77; EO 2020-92;

EO 2020-96.

legislative or judicial branches. See U.S. Const. art. V, § 2; Soap & Detergent Ass’n
v. Natural Resources Comm, 330 N.W.2d 346 (Mich. 1982).
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The Governor requests extensions of the state of emergency under the
EMA.

The state of emergency that the Governor declared on March 10, 2020, under
the EMA was set to expire on April 7, 2020, so the Governor requested a 70-day
extension from the Legislature. In response to this request, the Legislature
extended the declaration under the EMA for 23 days, or until April 30, 2020.14

The Governor subsequently requested a second extension under the EMA,
but on April 30, 2020—the date the legislatively-extended state of emergency was
set to expire—the Legislature declined. Therefore, the Governor, after terminating
the existing state of emergency under the EMA, see EO 2020-66, issued an executive
order declaring a new 28-day state of emergency under that Act. EO 2020-68. Via a
separate order, the Governor extended the previously declared state of emergency
under the EPGA to May 28, 2020. EO 2020-67. In each order, the Governor
explicitly stated that all executive orders that rested on the previously declared
states of emergency now rested on Executive Order 2020-67 and Executive Order

2020-68. See EO 2020-67; EO 2020-68.

Plaintiffs file suit.

On May 12, 2020, Plaintiffs filed the instant action, and, on May 18, 2020,

filed a motion for preliminary injunction.

14 See Senate Concurrent Resolution 2020-24,
http://www .legislature.mi.gov/(S(id4mutkghmrbux0OojtcObrlc))/mileg.aspx.
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ARGUMENT

I. This Court should deny Plaintiffs’ request for a preliminary
injunction because the well-established factors all weigh in the
Attorney General’s favor.

A preliminary injunction is an extraordinary remedy “designed to preserve
the relative positions of the parties until a trial on the merits can be held.” Tenn.
Scrap Recyclers Ass’n v. Bredesen, 556 F.3d 442, 447 (6th Cir. 2009). “When
deciding whether to issue a preliminary injunction, the district court considers the
following four factors: (1) whether the movant has a ‘strong’ likelihood of success on
the merits; (2) whether the movant would otherwise suffer irreparable injury; (3)
whether issuance of a preliminary injunction would cause substantial harm to
others; and (4) whether the public interest would be served by issuance of a
preliminary injunction.” Leary v. Daeschner, 228 F.3d 729, 736 (6th Cir. 2000). No
one factor 1s dispositive; rather, the court must balance all four factors. In re De
Lorean Motor Co., 755 F.2d 1223, 1229 (6th Cir. 1985). The burden of persuasion is
on the party seeking the injunctive relief. Stenberg v. Cheker Oil Co., 573 F.2d 921,
925 (6th Cir. 1978). Here, no factor is met; therefore, this Court should not issue a

preliminary injunction.

A. Plaintiffs’ request for preliminary injunctive relief is moot.

As a threshold matter, because the Governor has rescinded and replaced the
Executive Orders at issue in this case with a new, less restrictive Executive Order
that does not contain the restrictions that Plaintiffs now challenge, Plaintiffs’

claims are moot.



Case 1:20-cv-00414-PLM-PJG ECF No. 15 filed 05/22/20 PagelD.462 Page 21 of 50

Mootness is a question of jurisdiction, which “derives from the requirement of
Article III of the [United States] Constitution under which the exercise of judicial
power depends upon the existence of a case or controversy.” North Carolina v. Rice,
404 U.S. 244, 246 (1971) (quotations omitted). “Simply stated, a case is moot when
the issues presented are no longer ‘live’ or the parties lack a legally cognizable
interest in the outcome.” Powell v. McCormack, 395 U.S. 486, 496 (1969).

Here, on May 21, 2020, the Governor issued a new Executive Order—
Executive Order 2020-96—which rescinds Executive Order 2020-17 and Executive
Order 2020-92 and imposes significantly lessened restrictions as compared to its
predecessors. (See Ex. 1, EO 2020-96.) Most notably, Executive Order 2020-96 does
not impose any of the restrictions of Executive Order 2020-17 and Executive Order
2020-92 that Plaintiffs claim are invalid. Accordingly, the provider Plaintiffs may
resume non-essential medical and dental procedures beginning May 29, 2020, at
11:59 pm. (Id. at § 19.) Similarly, Mr. Gulick may schedule and undergo his knee
replacement surgery. (Id. at §§ 8(a)(6), 19.)

And, while there is an exception to the mootness rule for situations that are
“capable of repetition, yet evading review,” e.g., Globe Newspaper Co. v. Superior
Court for Norfolk Cty., 457 U.S. 596, 603 (1982), under the current circumstances,
there are no facts suggesting that the conduct is capable of repetition—i.e., that the
restrictions of Executive Orders 2020-17 and Executive Order 2020-92 will be re-
enacted. Moreover, any claim at this point that circumstances could change would

be mere speculation, and therefore not ripe. See Nat’l Rifle Ass’n of Am. v. Magauw,

10
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132 F.3d 272, 284 (6th Cir. 1997) (“Ripeness becomes an issue when a case is
anchored in future events that may not occur as anticipated, or at all.”).

Ultimately, given the enactment of Executive Order 2020-96, Plaintiffs are no
longer constrained by the restrictions of Executive Order 2020-17 and Executive

Order 2020-92 that they claim are invalid. As such, Plaintiffs’ claims are moot.

B. Even if Plaintiffs’ request is not moot, Plaintiffs have not
shown a strong likelihood of success on the merits of any of
their claims.

The Sixth Circuit has long held that, in determining whether to grant an
injunction, the movant must show a “strong likelihood of success on the merits.”
See e.g. Ohio Republican Party v. Brunner, 543 F.3d 357, 361 (6th Cir. 2008).

Plaintiffs have not done so here.

1. Executive Order 2020-17 and Executive Order 2020-92
were lawfully issued, remain valid under the EPGA, and
were reasonable, and the Attorney General had the
authority to oversee their enforcement (Counts I & II).

Plaintiffs allege that Executive Order 2020-17 and Executive Order 2020-92
were unenforceable because the Governor lacked authority under either the EPGA
or the EMA to issue or renew them after April 30, 2020. (R. 1, Compl., 49 84-91,
PagelD.22-23; R. 10, Br. Supp. PI, PagelD.255-265.) On the merits, this Court
should decline to exercise supplemental jurisdiction over this claim, or
alternatively, decline to issue declaratory relief as to the validity of the EPGA or the
EMA, as the well-established Grand Trunk factors counsel against such relief. In

any event, because the Michigan Court of Claims recently ruled on these issues, the

11
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Attorney General, in carrying out her role as chief law enforcement officer, will
follow that court’s opinion unless a higher court overturns it. Finally, Executive
Order 2020-17 and Executive Order 2020-92 were reasonable and a valid exercise of

authority under the EPGA.

a. This Court should exercise its discretion to decline
either to exercise supplemental jurisdiction or to
issue declaratory relief on the authority issue.

Plaintiffs first challenge the EPGA on its face, claiming it is open-ended and
permits unbridled lawmaking by the Governor, with no temporal, durational,
substantive, or legislative checks in violation of the nondelegation doctrine and the
separation-of-powers clause of the Michigan Constitution. (R. 1, Compl. 9 106,
PagelD.26; R. 10, Br. Supp. PI, PagelD.262-65.) Although not framed as such in
the Complaint, this is a state-law claim over which the Court should decline to
exercise supplemental jurisdiction.

Under 28 U.S.C. § 1367(c), the court can use its discretion to decline to
exercise supplemental jurisdiction over a claim in several circumstances: “(1) the
claim raises a novel or complex issue of State law, (2) the claim substantially
predominates over the claim or claims over which the district court has original
jurisdiction, (3) the district court has dismissed all claims over which it has original
jurisdiction, or (4) in exceptional circumstances, there are other compelling reasons
for declining jurisdiction.” Although it is a matter of discretion, “that power need
not be exercised in every case in which it is found to exist.” United Mine Workers of

Am. v. Gibbs, 383 U.S. 715, 726 (1966). The purpose of joining claims in federal

12



Case 1:20-cv-00414-PLM-PJG ECF No. 15 filed 05/22/20 PagelD.465 Page 24 of 50

court is “judicial economy, convenience and fairness to litigants.” Id. Absent those
criteria, “a federal court should hesitate to exercise jurisdiction over state claims,
even though bound to apply state law to them.” Id. (citing Erie R. Co. v. Tompkins,
304 U.S. 64 (1938)). “Needless decisions of state law should be avoided both as a
matter of comity and to promote justice between the parties.” Gibbs, 383 U.S. at
726.

When one of the statutory factors applies, the court should decline to exercise
supplemental jurisdiction over the state claims. In Doe v. Sundquist, 106 F.3d 702,
704 (6th Cir. 1997), the plaintiffs sought a preliminary injunction to block the
enforcement of a new state statute addressing the disclosure of adoption records.
The complaint alleged both state and federal constitutional violations. The court
declined to exercise supplemental jurisdiction since the issue was one of “peculiar
relevance to the primary police functions of the state.” Id. at 707. The court
determined that the state had an interest in “having the first opportunity to
construe its own constitution and laws” and thus the court declined to exercise
supplemental jurisdiction over the state law claim and dismissed the claims that
relied on federal law.

Here, too, Michigan should have the first opportunity to construe its own
laws. Two state-court judges have recently opined on the EPGA and EMA in the
preliminary injunction context, (Mich. United for Liberty v. Whitmer, Michigan
Court of Claims Docket No. 20-000061-MZ; Martinko v. Whitmer, Michigan Court of

Claims Docket No. 20-000062-MM); and a third just did so on the merits, (Mich.

13
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House and Senate v. Whitmer, Michigan Court of Claims Docket No. 20-000079-MZ,
attached as Ex. 2).

Even if this Court exercises supplemental jurisdiction over this claim, it
should decline to issue the requested declaratory relief on the constitutionality of
state statutes at issue. It is well-settled that the decision to exercise jurisdiction
over a declaratory judgment action rests in the sound discretion of the court. Wilton
v. Seven Falls Co., 515 U.S. 277, 286—-288 (1995); Scottsdale Ins. Co v. Flowers, 513
F.3d 546, 544 (6th Cir. 2008). The Act provides that “[i]n a case of actual
controversy within its jurisdiction . . ., any court of the United States . . . may
declare the rights and other legal relations of any interested party seeking such
declaration.” 28 U.S.C. § 2201; Public Service Comm’n of Utah v. Wycoff, 344 U.S.
237 (1952).

The Sixth Circuit considers the following factors in determining whether it is
appropriate for a district court to issue a declaratory ruling: (1) whether the
declaratory action would settle the controversy; (2) whether the declaratory action
would serve a useful purpose in clarifying the legal relations in issue; (3) whether
the declaratory remedy is being used merely for the purpose of “procedural fencing”
or “to provide an arena for a race for res judicata;”’ (4) whether the use of a
declaratory action would increase friction between our federal and state courts and
1mproperly encroach upon state jurisdiction; and, (5) whether there is an alternative
remedy which is better or more effective. Grand Trunk W. R. Co. v. Consol. Rail

Corp., 746 F.2d 323, 326 (6th Cir. 1984) (citing 6A Moore’s Federal Practice §

14
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57.08[2] at 57-37 (1983)); see also Muhammad v. Paruk, 553 F. Supp 2d 893 (E.D.
Mich. 2008) (dismissing an action after weighing these factors).

Here, factors three, four, and five counsel against a grant of declaratory relief
on this issue. When they filed this action, Plaintiffs understood that this issue had
already been raised in at least three separate state-court cases. It was a race to see
if this Court would opine on this issue before the state courts. And, again, given
that this issue has already been decided by the Michigan Court of Claims and will
undoubtedly work its way through the Michigan appellate courts, a federal court
declaration would increase friction between state and federal courts. Also, the state
courts are the appropriate courts to decide the issue of the validity of state laws.
Letting the issue play itself out in Michigan courts is a more effective remedy than

federal-court intervention.

b. A state court has already issued a final order
answering the question of the Governor’s authority
under both the EPGA and the EMA, and the
Attorney General will abide by that opinion in
exercising her enforcement duties.

If the Court chooses to address these issues, it is unnecessary for the
Attorney General to brief them. The Michigan Court of Claims recently issued a
final order that addressed these very issues. That court held that: (1) the EPGA 1s
not an illegal delegation of authority to the Governor and therefore not a violation of
the separation of powers doctrine, (Ex. 2, Mich. House & Senate Op. at 17); (2) the
EPGA and EMA can be read together and “the fact that both statues apply to

statewide emergencies [does not] mean that one act renders the other nugatory,”

15
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(id. at 14); (3) the Governor’s action in declaring a new state of emergency under the
EMA, via Executive Order 2020-68, was “ultra vires,” (id. at 19); but (4) the EPGA
and the EMA function independently, citing Mich. Comp. Laws § 30.417(d), (id. at
14-15). This is current Michigan law, and, as the State’s top lawyer and chief law
enforcement officer, the Attorney General intends to abide by it unless it is

overturned.

C. The challenged executive orders were reasonable
under the EPGA.

Finally, Plaintiffs allege that the Governor has applied any authority granted
to her under the EPGA arbitrarily, unreasonably and in violation of the Separation
of Powers Clause and has failed to comport with the terms of the Act. (R. 1, Compl.,
9 107, PagelD.26; R. 10, Br. Supp. PI, PagelD.266.) But that is inaccurate as to the
challenged orders.

Executive Order 2020-17 temporarily restricted non-essential medical
procedures, with the goal of mitigating the spread of COVID-19, protecting public
health, providing essential protections, and ensuring the availability of healthcare
resources—including staffing, medical equipment, and personal protective
equipment. Executive Order 2020-92 temporarily suspended certain activities that
were not necessary to sustain or protect life, and prohibited a person or entity from
operating a business or conducting operations “that require[ed] workers to leave

their homes or places of residence except to the extent that those workers [we]re

16
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necessary to sustain or protect life, [or] to conduct minimum basic operations.” EO
2020-92 § 5.

To be a valid exercise of the authority granted under the EPGA, Executive
Order 2020-17 and Executive Order 2020-92 must have been “reasonable orders”
that the Governor “consider[ed] necessary to protect life and property or to bring the
emergency situation within the affected area under control.” Mich. Comp. Laws
§ 10.31(2). In promulgating each of these executive orders, the Governor specifically
stated that she considered the restrictions imposed by those orders to be
“reasonable and necessary” to mitigate the spread of COVID-19 and protect the
public health across the State of Michigan. See, e.g., EO 2020-17 (R. 1, Compl., Ex.
4, PagelD.69); EO 2020-92 (R. 10, Ex. 18, PagelD.422.) She was correct in her
assessment.

No one would dispute that these orders placed restrictions on liberties that
would, in a “normal” context, be unreasonable. But these are not normal times.
And while the Constitution does not disappear in the face of a public health crisis,
neither is the Bill of Rights a “suicide pact.” See Terminiello v. City of Chicago, 337
U.S. 1, 37 (1949) (Jackson, J., dissenting). Instead, it is well-settled that, in times
of public health crises, a state may restrict the rights of individuals in order to
secure the safety of the community:

Upon the principle of self-defense, of paramount necessity, a

community has the right to protect itself against an epidemic of
disease which threatens the safety of its members.

Jacobson v. Commonuwealth of Massachusetts, 197 U.S. 11, 27 (1905).

17
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To that end, “[t]he possession and enjoyment of all rights are subject to such
reasonable conditions as may be deemed by the governing authority of the country
essential to the safety, health, peace, good order, and morals of the community.” Id.
at 26. Such conditions are unreasonable only if they have “no real or substantial
relation to those objects [of securing public health and safety], or [are], beyond all
question, a plain, palpable invasion of rights secured by the fundamental law.” Id.
at 31.

COVID-19 has created a public health crisis of unprecedented gravity in our
lifetime. Responding to, having the resources to respond to, and stemming the
spread of, COVID-19 are paramount to all our well-being. And it is widely accepted
that, in the absence of any vaccine, the most effective—if not only—way to combat
this highly infectious virus and flatten the curve so our healthcare system and its
resources are not overwhelmed, is through social distancing.

In promulgating Executive Order 2020-17 and Executive Order 2020-92,
which placed restrictions on certain activities to conserve medical resources and
limit social interactions, the Governor had done just that. Michigan was able to
flatten its curve, dropping from third in the nation in terms of the number of
COVID-19 cases, to seventh in the nation on May 22, 2020.1> The absence of the
restrictions imposed in both of the challenged executive orders would have opened

gateways for the virus to reach every family and social network in every part of the

15 CNN, Tracking Covid-19 cases in the US, available at:
https://www.cnn.com/interactive/2020/health/coronavirus-us-maps-and-cases/ (last
accessed May 22, 2020 at 9:15 AM).
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State, leading to a significant spike in the number of cases and an overburdening of
our healthcare system. And the absence of the restrictions imposed in Executive
Order 2020-17 specifically would have led to shortages of medical supplies and
equipment necessary to fight this virus—resources that were (and are) already in
short supply.

Accordingly, Executive Order 2020-17 and Executive Order 2020-92 bore a
real and substantial relationship to securing the public health and safety. Given
the challenging circumstances presented by COVID-19, the Governor validly
exercised the powers delegated in the EPGA to issue reasonable executive orders
aimed at mitigating its spread and ensuring the health and safety of the People of
Michigan. Therefore, the Executive Orders were reasonable, valid, and enforceable
under the EPGA.

In sum, Plaintiffs have not demonstrated a likelihood of success on the merits

of their claims related to the EPGA.

2. Executive Order 2020-17 was not vague (Count III).

Plaintiffs allege that Executive Order 2020-17 did not give any person of
ordinary intelligence a reasonable opportunity to know what is prohibited and to be
able to act accordingly. (R. 1, Compl., § 116, PagelD.28; R. 10, Br. Supp. PI,
PagelD.266—69.) They claim that the assessment of which medical treatments are
essential was largely left to the discretion of healthcare providers, but that there

were no standards or metrics by which healthcare providers could ensure that their
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decisions did not expose them to criminal liability. (Id.) This argument is
unavailing.

As an initial matter, the United States Supreme Court has suggested that
federal courts should not opine on whether a state statute is vague until the highest
state court has had an opportunity to give the statute a narrowing or clarifying
construction. See Steffel v. Thompson, 415 U.S. 452, 469 (1974). The Michigan
Supreme Court has not yet had that opportunity with respect to the challenged
executive orders. In any event, the Executive Order 2020-17 was not vague.

A law is void for vagueness if its prohibitive terms are not clearly defined
such that a person of ordinary intelligence can readily identify the applicable
standard for inclusion and exclusion. United Food & Commercial Workers Union,
Local 1099 v. Sw. Ohio Reg’l Transit Auth., 163 F.3d 341, 358-59 (6th Cir. 1998)
(citing Grayned v. City of Rockford, 408 U.S. 104, 108 (1972)). Significantly, “the
degree of vagueness that the Constitution tolerates—as well as the relative
importance of fair notice and fair enforcement—depends in part on the nature of the
enactment.” United Food & Commercial Workers Union, 163 F.3d at 498. The
United States Supreme Court has also explained that “the regulated enterprise may
have the ability to clarify the meaning of the regulation by its own inquiry.” Village
of Hoffman Estates v Flipside, Hoffman Estates, Inc., 455 U.S. 489, 498 (1982). To
succeed, Plaintiffs must demonstrate that the law is impermissibly vague in all of

its applications. They have not made that showing.
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Executive Order 2020-17 gave a medical provider fair notice of what was
prohibited and thus was not vague in the context of the COVID-19 pandemic. The
Order specifically defined a “non-essential procedure” as one that was “not
necessary to address a medical emergency or to preserve the health and safety of a
patient, as determined by a licensed medical provider.” EO 2020-17. The Governor
gave discretion to medical providers to determine a what was non-essential and
what constituted a medical emergency for each individual patient because providers
were best suited to determine what was medically necessary. Medicine is a
regulated profession, and doctors have extensive training in determining a what
constitutes medical emergency and what steps are necessary to preserve a patient’s
health. The medical Hippocratic Oath is similarly undefined, yet medical
professionals understand what “help the sick” and “abstain from all intentional
wrong-doing and harm” mean in any situation.

Further, the Order enumerated procedures that must have been postponed,
including joint replacement, bariatric surgery, and cosmetic surgery (except for
emergency or trauma-related surgery where postponing would significantly impact
the health or safety of the patient). It also indicated procedures that should have
been excluded from postponement, such as surgeries related to advanced
cardiovascular disease that would prolong life, oncological testing and treatment,
pregnancy-related visits, labor and delivery, organ transplants, and procedures
related to dialysis. Finally, the order detailed the procedures that must have been

excluded from postponement, including emergency or trauma-related procedures,
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where delaying would significantly impact the health and welfare of the patient. In
this way, the Order gave medical personnel examples on a continuum from those
that must have been postponed to those that must not have been postponed, leaving
the professional to determine where each patient was uniquely situated. Thus, the
term “non-essential” procedure was limited by illustrative examples so there was
not unfettered discretion, yet still allowed a degree of latitude for doctors in
determining what this meant for each patient.

Finally, the postponement of non-essential procedures should be viewed in
the context of what was the stated purpose of Executive Order 2020-17: “To
mitigate the spread of COVID-19, protect the public health, provide essential
protections to vulnerable Michiganders, and ensure the availability of health care
resources.” EO 2020-17. This purpose, combined with the examples of non-essential
procedures, provided an objective framework for determining the definition of the
term “non-essential procedures,” much like the preamble and school context the
court considered in Grayned v. City of Rockford, 408 U.S. 104 (1972). In Grayned,
the plaintiff had alleged that an anti-noise ordinance was unconstitutionally vague
as it prohibited noise that “disturb[ed] or tend[ed] to disturb” school sessions. Id. at
108. Even though enforcing the statute required some degree of police judgment,
the Court determined that it was not unconstitutionally vague, especially when
considering the ordinance’s preamble and the school context in which the statute
was written. Id. at 110-11. Likewise, here, the purpose of the executive order gave

both medical personnel and those enforcing the order guidance and parameters.
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The Governor recognized that medical providers were intimately aware of
their patients’ health and what was needed to thrive, and rightly gave them the
necessary discretion rather than mandating a one-size-fits-all approach and an
inflexible definition of non-essential procedures that would rob those providers of
that discretion. As such, Executive Order 2020-17 was not unconstitutionally
vague, and Plaintiffs have failed to demonstrate a likelihood of success on their

void-for-vagueness claim.

3. The challenged Executive Orders did not violate
procedural or substantive due process.

Plaintiffs’ claims also fail under both procedural and substantive due process.
a. Procedural due process (Count IV).

Plaintiffs allege that Executive Order 2020-17 provides no procedure or
process through which to challenge the determination that certain medical
treatments—such as bariatric surgery or joint replacement—are non-essential. (R.
1, Compl., § 132, PagelD.32.) They argue that Executive Order 2020-92 provides no
process through which to challenge a business’s designation as non-critical
infrastructure, does not outline the criteria that would serve as a reasonable guide
to such a determination, and provides no pre-deprivation or post-deprivation
process. (Id. at 9 131, PagelD.31.) Plaintiffs’ arguments fall short.

In attempting to combat a public health emergency, “[a]ll constitutional
rights may be reasonably restricted.” In re Abbott, 954 F.3d 772, 786 (5th Cir. 2020)

(citing Jacobson, 197 U.S. at 11); see also Compagnie Francaise de Navigation a
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Vapeur v. La. State Bd. of Health, 186 U.S. 380, 393 (1902) (upholding state
quarantine of passengers on boat even when all were healthy). Indeed, “a
community has the right to protect itself against an epidemic of disease which
threatens the safety of its members.” Jacobson, 197 U.S. at 27. And the health and
safety of the public is a “paramount governmental interest which justifies summary
administrative action.” Hodel v. Virginia Surface Min. & Reclamation Ass’n, Inc.,
452 U.S. 264, 300 (1981).

Relevant here, procedural due process is “not a technical conception with a
fixed content unrelated to time, place and circumstance.” Gilbert v. Homar, 520
U.S. 924, 930 (1997) (quoting Cafeteria & Restaurant Workers v. McElroy, 367 U.S.
886, 895 (1961)). Rather, it is a flexible standard in which the court analyzes
government and private interests. Morrissey v. Brewer, 408 U.S. 471, 481 (1972).
Government interests include the administrative burden the additional procedural
requirements would impose on the state. Matthews v. Eldridge, 424 U.S. 319, 332
(1976). Other considerations include the length of time involved and the finality of
the deprivation. Logan v. Zimmerman Brush Co., 455 U.S. 422, 434 (1982).

In this case, the pandemic sets the stage for any process due to the citizens of
the state of Michigan. COVID-19 hit Michigan quickly and furiously and did not
allow for extended deliberation on how to best preserve individual liberties. In
addressing this emergency, the Governor was expeditious and crafted a series of

Executive Orders aimed at advancing the State’s interest in saving lives.
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Specifically, the purpose of all of the Executive Orders is “[t]Jo mitigate the
spread of COVID-19, protect the public health, provide essential protections to
vulnerable Michiganders, and ensure the availability of health care resources.”
E.g., EO 2020-92. And the effect of the Stay Home, Stay Safe orders is to mitigate
the spread of the deadly virus and to save lives.

The challenged Executive Orders and the restriction on Plaintiffs were
temporary. The Orders were in force until they were no longer necessary. There
was no permanent taking and the Executive Orders did not result in an erroneous
deprivation of liberty.

The Executive Orders were also narrowly tailored. They detailed who
constituted critical infrastructure workers who could leave their homes for narrow
purposes in order to keep the economy running. With each subsequent Executive
Order that she enacts, the Governor evaluates the science, the number of cases, and
the availability of medical supplies and medical professionals, in order to determine
how much to relax the restrictions to continue saving lives while allowing for more
businesses to open.

Under these circumstances, it would be unworkable for the State to provide
an individual hearing for every citizen who wanted to challenge either their
particular designation as critical infrastructure workers or a particular operation as
non-essential.

Plaintiffs’ private interests pale in comparison. Mr. Gulick experienced a

temporary delay in surgery that was not essential to his survival. If it had been
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necessary, his doctor could have completed the surgery in accordance with the
medical oath he took to do all that is necessary to save a life. Indeed, Executive
Order 2020-17 did not prevent surgery if it was medically necessary. In fact, the
Executive Order provided an exception “for emergency or trauma-related surgery
where postponement would significantly impact the health, safety, and welfare of
the patient.” EO 2020-17. Further, all Plaintiffs’ financial loss from the restriction
does not compare to the thousands of people who could have lost their lives but for
the Governor’s swift action. The Executive Orders were necessary and a proper
attempt to contain the virus.

On balance, the Governor’s stated purpose in implementing the Executive
Orders and the very real possibility of the loss of more lives far outweighs the
Plaintiffs’ procedural-due-process concerns. The inconvenience to Plaintiffs in
postponing a non-essential surgery and loss of income are temporary losses. Had
the Governor not acted swiftly in enacting the Executive Orders and keeping
everyone in their homes, the results could be far reaching to society and include an
immeasurable number of fatalities. As such, Plaintiffs have not demonstrated a

likelihood of success on their procedural due process claim.

b. Substantive due process (Count V).

Plaintiffs allege that Executive Orders 2020-17 and 2020-92 violated the
right to intrastate travel and the right to practice one’s chosen profession. (R. 1,
Compl., § 136, PagelD.32.) They assert that strict scrutiny applies. (Id. at 4 138,

PagelD.32-33.) In their application of strict scrutiny, Plaintiffs argue that: (1) once
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the curve has been flattened, the protection of public health in the face of a global
pandemic is not compelling state interest, and (2) the government has made no
attempt to narrowly tailor Executive Order 2020-17 or Executive Order 2020-92 to
serve that interest. (Id. at § 139, PagelD.33.) Plaintiffs are mistaken.

The hallmark of substantive due process is to protect an individual against
“arbitrary action of government.” Wolff v. McDonnell, 418 U.S. 539, 558 (1974)
(citing Dent v. West Virginia, 129 U.S. 114 (1889)) (emphasis added). The threshold
question is “whether the behavior of the governmental officer is so egregious, so
outrageous, that it may fairly be said to shock the contemporary conscience.”
County of Sacramento v. Lewis, 523 U.S. 833, 847 n.8 (1998). When a statute is
enacted to protect the public safety, review is only available if it “has no real or
substantial relation to those objects, or is, beyond all question, a plain, palpable
invasion of rights secured by the fundamental law.” Jacobson, 197 U.S. at 31.

In engaging in a substantive due process analysis, the court determines
whether there is a fundamental liberty at stake, and if so, the government can
infringe on that liberty if there is a “compelling state interest” that is “narrowly
tailored.” Washington v. Glucksberg, 521 U.S. 702, 721 (1997). The U.S. Supreme
Court, however, has been “reluctant to expand the concept of substantive due
process.” Collins v. Harker Heights, 503 U.S. 115, 125 (1992).

While the Supreme Court has recognized interstate travel as a fundamental
right, Saenz v. Roe, 526 U.S. 489, 498 (1999), it has not yet determined whether the

Constitution protects a limited right of intrastate travel, Johnson v. Cincinnati, 310
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F.3d 484, 496-97 (6th Cir. 2002). The Sixth Circuit is one of a few circuits that
have acknowledged a right to intrastate travel as fundamental. Id. at 498.

But even when there are personal liberties violated, a government’s
quarantine or restricting one’s movement can be constitutionally reasonable in a
public health context. See Hickox v. Christie, 205 F. Supp. 3d 579 (D.N.dJ. 2016);
Siegel v. Shinnick, 219 F. Supp. 789 (E.D.N.Y. 1963); Jacobson, 197 U.S. at 11. For
example, in Hickox v. Christie, 205 F. Supp. 3d 579, 592 (D.N.J. 2016), a case
Plaintiffs’ cite in their brief, a health care worker was quarantined by the
government after returning from Africa where the Ebola virus was prevalent. The
court determined that the authorities’ response in holding her was reasonable. Id.
at 592-94. It noted the seriousness of the disease and the fact that there was no
vaccine or medicine at the time to prevent or cure it. Id. The court suggested that
“given the important public interests at stake, the cases give the authorities a great
deal of leeway to detain persons who may turn out not to have been sick at all.” Id.
at 593; see also Siegel, 219 F. Supp. at 790-91 (holding that an order requiring
quarantining for the length of the smallpox incubation was justified).

Here, as in Hickox, there are compelling government interests at stake:
controlling the pandemic and saving lives.

Plaintiffs argue that there was no compelling government interest since the
curve of the pandemic had flattened. But that argument ignores science and
medical knowledge. It has been widely publicized that, even if the curve flattens

temporarily, the public is not out of danger since the virus has not been eradicated.
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COVID-19 is extremely contagious, and even though social distancing helped flatten
the curve, the virus will be ever-present unless and until the medical profession
finds a cure or a vaccine. Thus, the government’s interest is both compelling and
continuous.

The Executive Orders were narrowly tailored to carry out that compelling
interest in at least three ways. First, they were narrowly tailored to prevent the
spread of COVID-19. Executive Order 2020-92 separated the various industries
based on the essential nature of the workers. While the Governor adopted the
federal CISA guidelines regarding critical infrastructure workers, her failure to
adopt subsequent iterations of the guidelines is of no merit. There is no requirement
to do so, and, in fact, it is less confusing for the public to have one iteration of the
definition of critical infrastructure workers than to have that definition change over
time. As time went on, the Governor issued subsequent Executive Orders that
loosened restrictions and carefully determined the categories of workers that were
less likely to come into close contact.

Second, Executive Order 2020-17 was narrowly tailored to preserve precious
medical resources that have been in short supply since the COVID crisis began.

Third, the Executive Orders provided the least restrictive way to control the
spread of the virus while attempting to keep the economy afloat. The most
restrictive method would have been to maintain a complete economic shutdown.
Instead, the challenged Executive Orders provide for some level of autonomy under

some circumstances, depending on whether the individuals were critical
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infrastructure workers and essential to the economy. And notably, with each
subsequent Executive Order, the Governor released some restrictions, allowing for
more autonomy for community members. Under these difficult circumstances, the
Governor’s orders were necessary, tailored narrowly, and responded to “a terrible
context [where] the consequences of mistaken indulgence can be irretrievably
tragic.” Siegel, 219 F. Supp. at 791.789.

In sum, Plaintiffs have failed to establish a likelihood of success on the merits

of their substantive due process claim.

4. The challenged Executive Orders did not violate the
dormant Commerce Clause.

Lastly, Plaintiffs argue that Executive Order 2020-17 and Executive Order
2020-92 violated the dormant Commerce Clause. (R. 10, PagelD.272-73.) Not so.

Under the Commerce Clause of the United States Constitution, Congress is
granted the power “[t]o regulate Commerce with foreign Nations, and among the
several States.” U.S. Const. art. I, § 8, cl. 3. While the Clause is framed as an
affirmative grant of power to Congress, it has also “long been recognized as a self-
executing limitation on the power of the States to enact laws imposing substantial
burdens on such commerce.” S-Cent. Timber Dev., Inc. v. Wunnicke, 467 U.S. 82, 87
(1984). This “dormant” form of the Commerce Clause “limits the power of states ‘to
erect barriers against interstate trade.”” Int’l Dairy Foods Ass’n v. Boggs, 622 F.3d

628, 644 (2010) (citing Lewis v. BT Inv. Managers, Inc., 447 U.S. 27, 35 (1980)).
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In evaluating a dormant Commerce Clause challenge to a state law, courts
engage in a two-step inquiry. Id. First, a court must determine whether “a state
statute directly regulates or discriminates against interstate commerce, or
[whether] its effect is to favor in-state economic interests over out-of-state
interests.” Brown-Forman Distillers Corp. v. N.Y. State Liquor Auth., 476 U.S. 573,
579 (1986). If so, the statute is “generally struck down . . . without further inquiry.”
Id. If not, that is, if the “statute has only indirect effects on interstate commerce
and regulates evenhandedly,” id., a court must apply the balancing test enumerated
in Pike v. Bruce Church, Inc., 397 U.S. 137 (1970). Int’l Dairy Foods Ass’n, 622 F.3d
at 644. Under this balancing test, a court must uphold “a state regulation unless
the burden it imposes upon interstate commerce is ‘clearly excessive in relation to
the putative local benefits.”” Id. (citing Pike, 397 U.S. at 142). The party
challenging the statute bears the burden of proving that the burdens placed on
Iinterstate commerce outweigh the benefits that accrue to intrastate commerce. E.
Kentucky Res. v. Fiscal Court of Magoffin Cty., Ky., 127 F.3d 532, 545 (6th Cir.
1997).

Here, the first prong of the dormant Commerce Clause analysis is not at
issue: Plaintiffs make no claim that the challenged executive orders directly
regulated or discriminated against interstate commerce or had the effect of favoring

In-state economic interests over out-of-state interests.1® Rather, the thrust of

16 In fact, Plaintiffs seemingly admit that the executive orders had only “an
incidental effect on interstate commerce.” (R. 10, Br. Supp. PI, PagelD.272.)
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Plaintiffs’ argument under the dormant Commerce Clause is directed at the second
prong; specifically, that the burdens imposed by the challenged Executive Orders
outweighed their public-health benefit. (R. 1, Compl., 19 149-150, PagelD.35; R.
10, PagelD.272-73.) But Plaintiffs fail to make any such showing, and therefore
are unlikely to succeed on the merits of this claim.

To be sure, the economic burden that Plaintiffs faced under the challenged
Executive Orders was significant. But, in relation to the putative local benefits of
those orders—which were far greater than Plaintiffs would have this Court believe,
and which were not illusory as Plaintiffs claim!”—that burden was not clearly
excessive. In fact, the balance tips sharply in favor of the benefits that accrued from
the challenged Executive Orders.

As demonstrated in Sections I.B.1.c. and 1.B.3. above, the challenged
Executive Orders were highly effective in achieving their stated public-health goals.
Both orders slowed the spread of COVID-19 across the State of Michigan, resulting
in a flattening of the curve. Additionally, Executive Order 2020-17 preserved
healthcare resources, including highly-sought-after personal protective equipment,
to allow Michigan’s healthcare system to stand ready to treat an influx of cases.

Moreover, while Plaintiffs argue that less burdensome means were available
to available to achieve the same ends, “[i]t is no part of the function of a court” to

decide which measures are “likely to be the most effective for the protection of the

17 Plaintiffs assert that it is for the State to show that its “claimed local benefits” are
not illusory. (R. 10, PagelD.273.) However, this improperly attempts to shift the
burden of proof to Defendants.
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public against disease.” Jacobson, 197 U.S. at, 30. Indeed, the Supreme Court has
long recognized that the enactment of measures designed to protect the public
health, including measures aimed at the prevention of the spread of disease such as
those at issue here, rests at the heart of a State’s police power. Id. at 24-25. And,
particularly relevant here, over a century ago, the Supreme Court recognized that,
“until Congress has exercised its power on the subject, . . . state quarantine laws
and state laws for the purpose of preventing, eradicating or controlling the spread of
contagious or infectious diseases, are not repugnant to the Constitution of the
United States, although their operation affects interstate or foreign commerce. . ..”
Compagnie Francaise de Navigation a Vapeur, 186 U.S. at 387 (1902).18 Thus,
under established Supreme Court law, the Commerce Clause is not implicated by
state laws aimed at controlling the spread of disease.

In sum, because Plaintiffs have failed to demonstrate that the burdens of the
challenged executive orders were clearly excessive in relation to their public-health

benefit, Plaintiffs have failed to demonstrate a likelihood of success on the merits of

their dormant Commerce Clause claim.

18 While this case was decided prior to current dormant commerce clause
jurisprudence, it remains good law and has been cited with favor in recent cases
related to the COVID-19 crisis from other jurisdictions. See In re Abbott, 954 F.3d
772, 78384 (5th Cir. 2020); Wisc. Legislature v. Palm, _ N.W.2d __, No.
2020AP765-0A, 2020 WL 2465677, at *43 (Wisc. May 13, 2020).
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C. Plaintiffs have not shown they will suffer irreparable harm
absent an injunction.

In considering whether to issue an injunction, courts must consider whether
the plaintiff will suffer irreparable injury without the injunction. Certified
Restoration Dry Cleaning Network v. Tenke Corp., 511 F.3d 535, 550 (6th Cir. 2007).
“T'o demonstrate irreparable harm, the plaintiffs must show that . . . they will suffer
actual and imminent harm rather than harm that is speculative or
unsubstantiated.” Abney v. Amgen, Inc., 443 F.3d 540, 552 (6th Cir. 2006). That is,
a plaintiff seeking preliminary injunctive relief must do more than show that
irreparable harm is merely possible; they must “demonstrate that it is likely in the
absence of an injunction.” NDSL, Inc. v. Patnoude, 914 F. Supp. 2d 885, 899 (W.D.
Mich. 2012) (citing Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 22 (2008)
(emphasis in original). And harm is not irreparable if it can be fully compensated
by monetary damages. Qverstreet v. Lexington—Fayette Urban County Gouv’t, 305
F.3d 566, 578 (6th Cir. 2002).

As an initial matter, because the challenged Executive Orders are no longer
in force, Plaintiffs will suffer no harm absent an injunction—Ilet alone imminent and
irreparable harm. That is, the provider Plaintiffs may now begin conducting
medical procedures previously deemed non-essential. And Mr. Gulick can schedule
and undergo his knee replacement surgery.

Regardless, the injuries that Plaintiffs claim to have suffered are not
irreparable. The provider Plaintiffs have not demonstrated that economic harm is

likely—only that it is possible. Nor have they shown that their alleged harm cannot
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be fully compensated by monetary damages. For example, they have not
demonstrated that their business will be threatened by insolvency, as opposed to
merely taking a temporary financial hit, which losses would be calculable. And, as
was true with the plaintiffs in Michigan Bell Telephone Co. v. Engler, 257 F.3d 587,
599 (6th Cir 2001), where the court recognized that the telephone company could
recoup its losses by raising rates, provider Plaintiffs can recoup their financial
losses now that the restrictions imposed by Executive Order 2020-17 and Executive
Order 2020-92 are eased. There is no reason to believe that patients who were
previously postponed will not now reschedule their procedures.

The provider Plaintiffs also claim loss of goodwill as an irreparable harm. Id.
While loss of customer goodwill can be irreparable harm, Basicomputer Corp. v.
Scott, 973 F.2d 507, 512 (6th Cir. 1992) (internal citation omitted), here it is
unlikely that Michigan citizens—most of whom are well aware of the various
executive orders—will have any ill will toward businesses that were required to
comply with executive orders and that did everything possible to keep Michiganders
safe during the COVID-19 crisis. And there is no reason to believe, as the provider
Plaintiffs speculate (R. 10, Br, Supp. PI, PagelD.274), that future customers will be
deterred from using their services, since they were not singled out in the prohibition
against non-essential medical procedures. All similar businesses faced the same
restrictions under the challenged executive orders. Even those individuals who

were unhappy with Executive Order 2020-17 and Executive Order 2020-92 are

35



Case 1:20-cv-00414-PLM-PJG ECF No. 15 filed 05/22/20 PagelD.488 Page 47 of 50

likely to blame the Governor, not the businesses who were compelled to comply with
her orders.

As to Mr. Gulick, he claims he could not have his scheduled knee
replacement, could not receive follow up care for his previous knee replacement, 1s
In “excruciating pain,” is unable to “get prescription pain medication until he can be
seen on June 11, and has had to reduce his work hours by 80%.” (R. 10, Br. Supp.
PI, PagelD.245.) The challenged orders did not prohibit his licensed medical
providers from taking action to “address [his] medical emergency or to preserv|e]
[his] health and safety.” (R. 1, Compl., Ex. 4, EO 2020-17 § 1, PagelD.69.) And his
reduced hours can be compensated by money damages.

Finally, as outlined above, contrary to their assertions, Plaintiffs cannot
demonstrate a substantial likelihood of success on their claims that their
constitutional rights will imminently be violated. (R. 10, Br. Supp. PI, PagelD.274.)

This factor therefore weighs against a preliminary injunction.

D. The balance of harms weighs in the Attorney General’s favor,
and an injunction is contrary to the public interest.

The remaining factors, “harm to the opposing party and weighing the public
interest, merge when the Government is the opposing party.” Nken v. Holder, 556
U.S. 418, 435 (2009).

Here, while there will be no irreparable harm to Plaintiffs absent an
injunction, the issuance of an injunction would irreparably harm the State and its

citizens. The Governor took the bold action she took in Executive Order 2020-17
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and Executive Order 2020-92 order to save lives in Michigan. And it is working.
The number of COVID-19 cases and deaths have continued to drop dramatically.
An injunction at this time threatens to undue that success. From the perspective of
Attorney General Nessel as the State’s chief law enforcement officer, an injunction

would prohibit her from enforcing these important restrictions.
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CONCLUSION AND RELIEF REQUESTED

For the reasons stated above, Defendant Attorney General Dana respectfully
requests that this Honorable Court deny Plaintiffs ‘request for a preliminary
injunction enjoining enforcement of the Governor’s Executive Order 2020-17 and
Executive Order 2020-92.

Respectfully submitted,

Dana Nessel
Attorney General

/s/ Ann M. Sherman

Ann M. Sherman (P67762)

Deputy Solicitor General

Rebecca Berels (P81977)

Assistant Attorney General
Attorneys for Defendant Attorney
General Dana Nessel

Michigan Dep’t of Attorney General
P.O. Box 30212, Lansing, MI 48909
(517) 335-7628
ShermanA@michigan.gov
BerelsR1@michigan.gov

Dated: May 22, 2020

Certificate of Service

I hereby certify that on May 22, 2020, I electronically filed this Defendant
Attorney General Dana Nessel’s Response to Plaintiffs’ Motion for Preliminary
Injunction with the Clerk of the Court using the ECF system which will send

notification of such filing.

/s/ Ann M. Sherman

Ann M. Sherman (P67762)
Deputy Solicitor General
Rebecca Berels (P81977)
Assistant Attorney General
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STATE OF MICHIGAN
GRETCHEN WHITMER OFFICE OF THE GOVERNOR GARLIN GILCHRIST Il

GOVERNOR LANSING LT. GOVERNOR

EXECUTIVE ORDER
No. 2020-96

Temporary requirement to suspend certain activities that
are not necessary to sustain or protect life

Rescission of Executive Orders 2020-17, 2020-34, and 2020-92

The novel coronavirus (COVID-19) is a respiratory disease that can result in serious illness
or death. It is caused by a new strain of coronavirus not previously identified in humans
and easily spread from person to person. There is currently no approved vaccine or antiviral
treatment for this disease.

On March 10, 2020, the Department of Health and Human Services identified the first two
presumptive-positive cases of COVID-19 in Michigan. On that same day, I issued Executive
Order 2020-4. This order declared a state of emergency across the state of Michigan under
section 1 of article 5 of the Michigan Constitution of 1963, the Emergency Management Act,
1976 PA 390, as amended, MCL 30.401 et seq., and the Emergency Powers of the Governor
Act of 1945, 1945 PA 302, as amended, MCL 10.31 et seq.

Since then, the virus spread across Michigan, bringing deaths in the thousands, confirmed
cases in the tens of thousands, and deep disruption to this state’s economy, homes, and
educational, civie, social, and religious institutions. On April 1, 2020, in response to the
widespread and severe health, economic, and social harms posed by the COVID-19
pandemic, I issued Executive Order 2020-33. This order expanded on Executive Order
2020-4 and declared both a state of emergency and a state of disaster across the State of
Michigan under section 1 of article 5 of the Michigan Constitution of 1963, the Emergency
Management Act, and the Emergency Powers of the Governor Act of 1945. And on April 30,
2020, finding that COVID-19 had created emergency and disaster conditions across the
State of Michigan, I issued Executive Order 2020-67 to continue the emergency declaration
under the Emergency Powers of the Governor Act, as well as Executive Order 2020-68 to
issue new emergency and disaster declarations under the Emergency Management Act.

The Emergency Management Act vests the governor with broad powers and duties to
“cop[e] with dangers to this state or the people of this state presented by a disaster or
emergency,” which the governor may implement through “executive orders, proclamations,
and directives having the force and effect of law.” MCL 30.403(1)-(2). Similarly, the
Emergency Powers of the Governor Act of 1945 provides that, after declaring a state of
emergency, “the governor may promulgate reasonable orders, rules, and regulations as he
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or she considers necessary to protect life and property or to bring the emergency situation
within the affected area under control.” MCL 10.31(1).

To suppress the spread of COVID-19, to prevent the state’s health care system from being
overwhelmed, to allow time for the production of critical test kits, ventilators, and personal
protective equipment, to establish the public health infrastructure necessary to contain the
spread of infection, and to avoid needless deaths, it is reasonable and necessary to direct
residents to remain at home or in their place of residence to the maximum extent feasible.
To that end, on March 23, 2020, I issued Executive Order 2020-21, ordering all people in
Michigan to stay home and stay safe. In Executive Orders 2020-42, 2020-59, 2020-70, 2020-
77, and 2020-92, I extended that initial order, modifying its scope as needed and
appropriate to match the ever-changing circumstances presented by this pandemic.

The measures put in place by these executive orders have been effective: the number of new
confirmed cases each day has started to drop. Although the virus remains aggressive and
persistent—on May 20, 2020, Michigan reported 53,009 confirmed cases and 5,060 deaths—
the strain on our health care system has begun to relent, even as our testing capacity has
increased. We can now start the process of gradually resuming in-person work and
activities that were temporarily suspended under my prior orders. In so doing, however, we
must move with care, patience, and vigilance, recognizing the grave harm that this virus
continues to inflict on our state and how quickly our progress in suppressing it can be
undone.

With this order, I find it reasonable and necessary to reaffirm the measures set forth in
Executive Order 2020-92, while also allowing gatherings of no more than ten people
statewide, effective immediately, and permitting retailers and motor vehicle dealerships to
see customers by appointment, beginning on May 26, 2020. In addition, because our health-
care capacity has improved with respect to personal protective equipment, available beds,
personnel, ventilators, and necessary supplies, I find it reasonable to rescind Executive
Orders 2020-17 and 2020-34, which required health-care and veterinary facilities to
implement plans to postpone some medical and dental procedures. Those rescissions will
take effect on May 29.

Acting under the Michigan Constitution of 1963 and Michigan law, I order the following:

1. This order must be construed broadly to prohibit in-person work that is not
necessary to sustain or protect life.

2. For purposes of this order, Michigan comprises eight separate regions:

(a) Region 1 includes the following counties: Monroe, Washtenaw, Livingston,
Genesee, Lapeer, Saint Clair, Oakland, Macomb, and Wayne.

(b) Region 2 includes the following counties: Mason, Lake, Osceola, Clare, Oceana,
Newaygo, Mecosta, Isabella, Muskegon, Montcalm, Ottawa, Kent, and Ionia.

(¢) Region 3 includes the following counties: Allegan, Barry, Van Buren, Kalamazoo,
Calhoun, Berrien, Cass, Saint Joseph, and Branch.
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(d) Region 4 includes the following counties: Oscoda, Alcona, Ogemaw, losco,
Gladwin, Arenac, Midland, Bay, Saginaw, Tuscola, Sanilac, and Huron.

(e) Region 5 includes the following counties: Gratiot, Clinton, Shiawassee, Eaton,
and Ingham.

(f) Region 6 includes the following counties: Manistee, Wexford, Missaukee,
Roscommon, Benzie, Grand Traverse, Kalkaska, Crawford, Leelanau, Antrim,
Otsego, Montmorency, Alpena, Charlevoix, Cheboygan, Presque Isle, and
Emmet.

(2) Region 7 includes the following counties: Hillsdale, Lenawee, and Jackson.

(h) Region 8 includes the following counties: Gogebic, Ontonagon, Houghton,
Keweenaw, Iron, Baraga, Dickinson, Marquette, Menominee, Delta, Alger,
Schoolcraft, Luce, Mackinac, and Chippewa.

3. Subject to the exceptions in section 8 of this order, all individuals currently living
within the State of Michigan are ordered to stay at home or at their place of
residence. Subject to the same exceptions, all public and private gatherings of any
number of people occurring among persons not part of a single household are
prohibited.

4. All individuals who leave their home or place of residence must adhere to social
distancing measures recommended by the Centers for Disease Control and
Prevention (“CDC”), including remaining at least six feet from people from outside
the individual’s household to the extent feasible under the circumstances.

5. No person or entity shall operate a business or conduct operations that require
workers to leave their homes or places of residence except to the extent that those
workers are necessary to sustain or protect life, to conduct minimum basic
operations, or to perform a resumed activity within the meaning of this order.

(a) For purposes of this order, workers who are necessary to sustain or protect life
are defined as “critical infrastructure workers,” as described in sections 9 and 10
of this order.

(b) For purposes of this order, workers who are necessary to conduct minimum basic
operations are those whose in-person presence is strictly necessary to allow the
business or operation to maintain the value of inventory and equipment, care for
animals, ensure security, process transactions (including payroll and employee
benefits), or facilitate the ability of other workers to work remotely.

Businesses and operations must determine which of their workers are necessary
to conduct minimum basic operations and inform such workers of that
designation. Businesses and operations must make such designations in writing,
whether by electronic message, public website, or other appropriate means.
Workers need not carry copies of their designations when they leave the home or
place of residence for work.
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Any in-person work necessary to conduct minimum basic operations must be
performed consistently with the social distancing practices and other mitigation
measures described in Executive Order 2020-97 and any orders that may follow
from it.

(¢) Workers who perform resumed activities are defined in section 11 of this order.

6. Businesses and operations that employ critical infrastructure workers or workers
who perform resumed activities may continue in-person operations, subject to the
following conditions:

(a) Consistent with sections 9, 10, and 11 of this order, businesses and operations
must determine which of their workers are critical infrastructure workers or
workers who perform resumed activities and inform such workers of that
designation. Businesses and operations must make such designations in writing,
whether by electronic message, public website, or other appropriate means.
Workers need not carry copies of their designations when they leave the home or
place of residence for work. Businesses and operations need not designate:

(1) Workers in health care and public health.

(2) Workers who perform necessary government activities, as described in
section 7 of this order.

(3) Workers and volunteers described in section 10(d) of this order.

(b) In-person activities that are not necessary to sustain or protect life or to perform
a resumed activity must be suspended.

(c) Businesses and operations maintaining in-person activities must adopt social
distancing practices and other mitigation measures to protect workers and
patrons, as described in Executive Order 2020-97 and any orders that may follow
from it.

(d) Any business or operation that employs workers who perform resumed activities
under section 11(a) of this order, but that does not sell necessary supplies, may
sell any goods through remote sales via delivery or at the curbside. Such a
business or operation, however, must otherwise remain closed to the public.

7. All in-person government activities at whatever level (state, county, or local) are
suspended unless:

(a) They are performed by critical infrastructure workers, including workers in law
enforcement, public safety, and first responders, as defined in sections 9 and 10
of this order.

(b) They are performed by workers who are permitted to resume work under section
11 of this order.
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(¢) They are necessary to support the activities of workers described in sections 9,
10, and 11 of this order, or to enable transactions that support businesses or
operations that employ such workers.

(d) They involve public transit, trash pick-up and disposal (including recycling and
composting), the management and oversight of elections, and the maintenance of
safe and sanitary public parks so as to allow for outdoor activity permitted under
this order.

(e) For purposes of this order, necessary government activities include minimum
basic operations, as described in 5(b) of this order. Workers performing such
activities need not be designated.

(f) Any in-person government activities must be performed consistently with the
social distancing practices and other mitigation measures to protect workers and
patrons described in Executive Order 2020-97 and any orders that may follow
from it.

8. Exceptions.
(a) Individuals may leave their home or place of residence, and travel as necessary:

(1) To engage in outdoor recreational activity, consistent with remaining at least
six feet from people from outside the individual’s household. Outdoor
recreational activity includes walking, hiking, running, cycling, boating,
golfing, or other similar activity, as well as any comparable activity for those
with limited mobility.

(2) To perform their jobs as critical infrastructure workers after being so
designated by their employers. (Critical infrastructure workers who need not
be designated under section 6(a) of this order may leave their home for work
without being designated.)

(3) To conduct minimum basic operations, as described in section 5(b) of this
order, after being designated to perform such work by their employers.

(4) To perform resumed activities, as described in section 11 of this order, after
being designated to perform such work by their employers.

(5) To perform necessary government activities, as described in section 7 of this
order.

(6) To perform tasks that are necessary to their health and safety, or to the
health and safety of their family or household members (including pets).
Individuals may, for example, leave the home or place of residence to secure
medication or to seek medical or dental care for themselves or a household or
family member.
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(7) To obtain necessary services or supplies for themselves, their family or
household members, their pets, and their motor vehicles.

(A) Individuals must secure such services or supplies via delivery to the
maximum extent possible. As needed, however, individuals may leave the
home or place of residence to purchase groceries, take-out food, gasoline,
needed medical supplies, and any other products necessary to maintain
the safety, sanitation, and basic operation of their residences or motor
vehicles.

(B) Individuals may also leave the home to pick up or return a motor vehicle
as permitted under section 10(i) of this order, or to go to a motor vehicle
dealership showroom by appointment, as permitted under section 11(p) of
this order.

(C) Individuals may leave the home to have a bicycle repaired or maintained.

(D) Individuals should limit, to the maximum extent that is safe and feasible,
the number of household members who leave the home for any errands.

(8) To pick up non-necessary supplies at the curbside from a store that must
otherwise remain closed to the public.

(9) To care for a family member or a family member’s pet in another household.

(10) To care for minors, dependents, the elderly, persons with disabilities, or other
vulnerable persons.

(11) To visit an individual under the care of a health care facility, residential care
facility, or congregate care facility, to the extent otherwise permitted.

(12) To visit a child in out-of-home care, or to facilitate a visit between a parent
and a child in out-of-home care, when there is agreement between the child
placing agency, the parent, and the caregiver about a safe visitation plan, or
when, failing such agreement, the individual secures an exception from the
executive director of the Children’s Services Agency.

(13) To attend legal proceedings or hearings for essential or emergency purposes
as ordered by a court.

(14) To work or volunteer for businesses or operations (including both religious
and secular nonprofit organizations) that provide food, shelter, and other
necessities of life for economically disadvantaged or otherwise needy
individuals, individuals who need assistance as a result of this emergency,
and people with disabilities.

(15) To attend a funeral, provided that no more than 10 people are in attendance.
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(16) To attend a meeting of an addiction recovery mutual aid society, provided that
no more than 10 people are in attendance.

(17) To view a real-estate listing by appointment, as permitted under section 11(g)
of this order.

(18) To participate in training, credentialing, or licensing activities permitted
under section 11(1) of this order.

(19) For individuals in Regions 6 or 8, to go to a restaurant or a retail store.

(20) To go to a retail store by appointment, as permitted under section 11(q) of this
order.

(21) To attend a social gathering of no more than 10 people.
(b) Individuals may also travel:
(1) To return to a home or place of residence from outside this state.
(2) To leave this state for a home or residence elsewhere.
(3) Between two residences in this state, including moving to a new residence.

(4) As required by law enforcement or a court order, including the transportation
of children pursuant to a custody agreement.

(c) All other travel is prohibited, including all travel to vacation rentals.

9. For purposes of this order, critical infrastructure workers are those workers
described by the Director of the U.S. Cybersecurity and Infrastructure Security
Agency in his guidance of March 19, 2020 on the COVID-19 response (available
here). This order does not adopt any subsequent guidance document released by this

same agency.

Consistent with the March 19, 2020 guidance document, critical infrastructure
workers include some workers in each of the following sectors:

(a) Health care and public health.

(b) Law enforcement, public safety, and first responders.
(¢) Food and agriculture.

(d) Energy.

(e) Water and wastewater.

(f) Transportation and logistics.


https://www.cisa.gov/sites/default/files/publications/CISA-Guidance-on-Essential-Critical-Infrastructure-Workers-1-20-508c.pdf
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(g) Public works.
(h) Communications and information technology, including news media.
(1) Other community-based government operations and essential functions.
() Critical manufacturing.
(k) Hazardous materials.
() Financial services.
(m)Chemical supply chains and safety.
(n) Defense industrial base.
10. For purposes of this order, critical infrastructure workers also include:

(a) Child care workers (including workers at disaster relief child care centers), but
only to the extent necessary to serve the children or dependents of critical
infrastructure workers, workers who conduct minimum basic operations,
workers who perform necessary government activities, or workers who perform
resumed activities. This category includes individuals (whether licensed or not)
who have arranged to care for the children or dependents of such workers.

(b) Workers at suppliers, distribution centers, or service providers, as described
below.

(1) Any suppliers, distribution centers, or service providers whose continued
operation is necessary to enable, support, or facilitate another business’s or
operation’s critical infrastructure work may designate their workers as
critical infrastructure workers, provided that only those workers whose in-
person presence is necessary to enable, support, or facilitate such work may
be so designated.

(2) Any suppliers, distribution centers, or service providers whose continued
operation is necessary to enable, support, or facilitate the necessary work of
suppliers, distribution centers, or service providers described in sub-provision
(1) of this subsection may designate their workers as critical infrastructure
workers provided that only those workers whose in-person presence is
necessary to enable, support, or facilitate such work may be so designated.

(3) Consistent with the scope of work permitted under sub-provision (2) of this
subsection, any suppliers, distribution centers, or service providers further
down the supply chain whose continued operation is necessary to enable,
support, or facilitate the necessary work of other suppliers, distribution
centers, or service providers may likewise designate their workers as critical
infrastructure workers, provided that only those workers whose in-person

8
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11.

presence is necessary to enable, support, or facilitate such work may be so
designated.

(4) Suppliers, distribution centers, and service providers that abuse their
designation authority under this subsection shall be subject to sanctions to
the fullest extent of the law.

(¢) Workers in the insurance industry, but only to the extent that their work cannot
be done by telephone or remotely.

(d) Workers and volunteers for businesses or operations (including both religious
and secular nonprofit organizations) that provide food, shelter, and other
necessities of life for economically disadvantaged or otherwise needy individuals,
individuals who need assistance as a result of this emergency, and people with
disabilities.

(e) Workers who perform critical labor union functions, including those who
administer health and welfare funds and those who monitor the well-being and
safety of union members who are critical infrastructure workers, provided that
any administration or monitoring should be done by telephone or remotely where
possible.

(f) Workers at retail stores who sell groceries, medical supplies, and products
necessary to maintain the safety, sanitation, and basic operation of residences or
motor vehicles, including convenience stores, pet supply stores, auto supplies and
repair stores, hardware and home maintenance stores, and home appliance
retailers.

(g) Workers at laundromats, coin laundries, and dry cleaners.

(h) Workers at hotels and motels, provided that the hotels or motels do not offer
additional in-house amenities such as gyms, pools, spas, dining, entertainment
facilities, meeting rooms, or like facilities.

(1) Workers at motor vehicle dealerships who are necessary to facilitate remote and
electronic sales or leases, or to deliver motor vehicles to customers, provided that

showrooms remain closed to in-person traffic until May 26, 2020 at 12:01 am.

For purposes of this order, workers who perform resumed activities are defined as
follows:

(a) Workers who process or fulfill remote orders for goods for delivery or curbside
pick-up.

(b) Workers who perform bicycle maintenance or repair.

(¢) Workers for garden stores, nurseries, and lawn care, pest control, and
landscaping operations.
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(d) Workers for moving or storage operations.

(e) Workers who perform work that is traditionally and primarily performed
outdoors, including but not limited to forestry workers, outdoor power equipment
technicians, parking enforcement workers, and outdoor workers at places of
outdoor recreation not otherwise closed under Executive Order 2020-69 or any
order that may follow from it.

(f) Workers in the construction industry, including workers in the building trades
(plumbers, electricians, HVAC technicians, and similar workers).

(g) Workers in the real-estate industry, including agents, appraisers, brokers,
inspectors, surveyors, and registers of deeds, provided that:

(1) Any showings, inspections, appraisals, photography or videography, or final
walk-throughs must be performed by appointment and must be limited to no
more than four people on the premises at any one time. No in-person open
houses are permitted.

(2) Private showings may only be arranged for owner-occupied homes, vacant
homes, vacant land, commercial property, and industrial property.

(h) Workers necessary to the manufacture of goods that support workplace
modification to forestall the spread of COVID-19 infections.

(1) Workers necessary to train, credential, and license first responders (e.g., police
officers, fire fighters, paramedics) and health-care workers, including certified
nursing assistants, provided that as much instruction as possible is provided
remotely.

() Workers necessary to perform manufacturing activities. Manufacturing work
may not commence under this subsection until the facility at which the work will
be performed has been prepared to follow the workplace safeguards described in
section 4 of Executive Order 2020-97 and any orders that may follow from it.

(k) Workers necessary to conduct research activities in a laboratory setting.

(I) For Regions 6 and 8, beginning at 12:01 am on May 22, 2020, workers necessary
to perform retail activities. For purposes of this order, retail activities are
defined:

(1) As the selling of goods and the rendering of services incidental to the sale of
the goods (e.g., any packaging and processing to allow for or facilitate the sale
and delivery of the goods).

(2) To exclude those places of public accommodation that are closed under
Executive Order 2020-69 and any orders that may follow from it.

(m)For Regions 6 and 8, beginning at 12:01 am on May 22, 2020, workers who work
10
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in an office setting, but only to the extent that such work is not capable of being
performed remotely.

(n) For Regions 6 and 8, beginning at 12:01 am on May 22, 2020, workers in
restaurants or bars, subject to the capacity constraints and workplace standards
described in Executive Order 2020-97. Nothing in this subsection should be
taken to abridge or otherwise modify the existing power of a local government to
impose further restrictions on restaurants or bars. For restaurants and bars
subject to this subsection, this subsection supersedes the limitations placed on
those restaurants and bars by Executive Order 2020-69 and any order that may
follow from it.

(o) Workers necessary to prepare a workplace to follow the workplace standards
described in Executive Order 2020-97 and to otherwise ready the workplace for
reopening.

(p) Beginning at 12:01 am on May 26, 2020, workers at motor vehicle dealerships,
provided that showrooms are open only by appointment.

(q) Beginning at 12:01 am on May 26, 2020, workers necessary to perform retail
activities by appointment, provided that the store is limited to 10 customers at
any one time. For purposes of this order, retail activities are defined:

(1) As the selling of goods and the rendering of services incidental to the sale of
the goods (e.g., any packaging and processing to allow for or facilitate the sale
and delivery of the goods).

(2) To exclude those places of public accommodation that are closed under
Executive Order 2020-69 and any orders that may follow from it.

(r) Consistent with section 10(b) of this order, workers at suppliers, distribution
centers, or service providers whose in-person presence is necessary to enable,
support, or facilitate another business’s or operation’s resumed activities,
including workers at suppliers, distribution centers, or service providers along
the supply chain whose in-person presence is necessary to enable, support, or
facilitate the necessary work of another supplier, distribution center, or service
provider in enabling, supporting, or facilitating another business’s or operation’s
resumed activities. Suppliers, distribution centers, and service providers that
abuse their designation authority under this subsection shall be subject to
sanctions to the fullest extent of the law.

12. Any store that is open for in-store sales under section 10(f), section 11(c), or section
11(q) of this executive order:

(a) May continue to sell goods other than necessary supplies if the sale of such goods
is in the ordinary course of business.

(b) Must consider establishing curbside pick-up to reduce in-store traffic and
mitigate outdoor lines.

11
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13. No one shall rent a short-term vacation property except as necessary to assist in
housing a health care professional aiding in the response to the COVID-19 pandemic
or a volunteer who is aiding the same.

14. Michigan state parks remain open for day use, subject to any reductions in services
and specific closures that, in the judgment of the director of the Department of
Natural Resources, are necessary to minimize large gatherings and to prevent the
spread of COVID-19.

15. Rules governing face coverings.

(a) Except as provided in subsection (b) of this section, any individual able to
medically tolerate a face covering must wear a covering over his or her nose and
mouth—such as a homemade mask, scarf, bandana, or handkerchief—when in
any enclosed public space.

(b) An individual may be required to temporarily remove a face covering upon
entering an enclosed public space for identification purposes. An individual may
also remove a face covering while seated at a restaurant or bar.

(c) All businesses and operations whose workers perform in-person work must, at a
minimum, provide non-medical grade face coverings to their workers.

(d) Supplies of N95 masks and surgical masks should generally be reserved, for now,
for health care professionals, first responders (e.g., police officers, fire fighters,
paramedics), and other critical workers who interact with the public.

(e) The protections against discrimination in the Elliott-Larsen Civil Rights Act,
1976 PA 453, as amended, MCL 37.2101 et seq., and any other protections
against discrimination in Michigan law, apply in full force to individuals who
wear a face covering under this order.

16. Except as otherwise expressly stated in this order, nothing in this order should be
taken to supersede another executive order or directive that is in effect, except to the
extent this order imposes more stringent limitations on in-person work, activities,
and interactions. Consistent with prior guidance, neither a place of religious worship
nor its owner is subject to penalty under section 22 of this order for allowing
religious worship at such place. No individual is subject to penalty under section 22
of this order for engaging in or traveling to engage in religious worship at a place of
religious worship, or for violating section 15(a) of this order.

17. Nothing in this order should be taken to interfere with or infringe on the powers of
the legislative and judicial branches to perform their constitutional duties or
exercise their authority. Similarly, nothing in this order shall be taken to abridge
protections guaranteed by the state or federal constitution under these emergency
circumstances.

18. This order takes effect immediately, unless otherwise specified in this order, and

12
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19.

20.

21.

22.

continues through May 28, 2020 at 11:59 pm.

Executive Order 2020-17, which imposed temporary requirements regarding the
postponement of non-essential medical and dental procedures, is rescinded as of May
28, 2020 at 11:59 pm. Executive Order 2020-34, which imposed temporary
requirements regarding the postponement of veterinary services, is rescinded as of
May 28, 2020 at 11:59 pm. Outpatient health-care facilities, including veterinary
offices, are subject to the workplace safety rules described in Executive Order 2020-
97.

Executive Orders 2020-92 is rescinded. All references to that order in other
executive orders, agency rules, letters of understanding, or other legal authorities
shall be taken to refer to this order.

I will evaluate the continuing need for this order prior to its expiration. In
determining whether to maintain, intensify, or relax its restrictions, I will consider,
among other things, (1) data on COVID-19 infections and the disease’s rate of
spread; (2) whether sufficient medical personnel, hospital beds, and ventilators exist
to meet anticipated medical need; (3) the availability of personal protective
equipment for the health care workforce; (4) the state’s capacity to test for COVID-
19 cases and isolate infected people; and (5) economic conditions in the state.

Consistent with MCL 10.33 and MCL 30.405(3), a willful violation of this order is a
misdemeanor.

Given under my hand and the Great Seal of the State of Michigan.

Date:

Time:

May 21 2020
GRETCHEN WHITMER
9:49 am GOVERNOR

By the Governor:

SECRETARY OF STATE

13
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MIDWEST INSTITUTE OF HEALTH, PLLC, d/b/a

GRAND HEALTH PARTNERS, WELLSTON

MEDICAL CENTER, PLLC, PRIMARY HEALTH No. 1:20-cv-414
SERVICES, PC, AND JEFFERY GULICK,

Plaintiffs, HON. PAUL L. MALONEY

v

GRETCHEN WHITMER, in her official capacity as
Governor of the State of Michigan, DANA NESSEL,
in her official capacity as Attorney General of the
State of Michigan, and ROBERT GORDON, in his
official capacity as Director of the Michigan
Department of Health and Human Services,

MAG. PHILLIP J. GREEN

Defendants.

EXHIBIT 2 OF

DEFENDANT ATTORNEY GENERAL DANA NESSEL’S RESPONSE TO
PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION

2. Michigan House and Senate v. Whitmer, Court of Claims No. 20-79-MZ,
Opinion and Order
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STATE OF MICHIGAN
COURT OF CLAIMS

MICHIGAN HOUSE OF REPRESENTATIVES,

and MICHIGAN SENATE, OPINION AND ORDER
Plaintiffs,

v Case No. 20-000079-MZ

GOVERNOR GRETCHEN WHITMER, Hon. Cynthia Diane Stephens
Defendant. /

This matter arises out of Executive Orders issued by Governor Gretchen Whitmer in
response to the COVID-19 pandemic. Neither the parties to this case nor any of the amici deny
the emergent and widespread impact of Covid-19 on the citizenry of this state. Neither do they
ask this court at this time to address the policy questions surrounding the scope and extent of
contents of the approximately 90 orders issued by the Governor since the initial declaration of
emergency on March 10, 2020 in Executive Order No. 2020-4. The Michigan House of
Representatives and the Michigan Senate (Legislature) in their institutional capacities challenge
the validity of Executive Orders 2020-67 and 2020-68, which were issued on April 30, 2020. They
have asked this court to declare those Orders and all that rest upon them to be invalid and without
authority as written. The orders cited two statutes, 1976 PA 390, otherwise known as the
Emergency Management Act (EMA); and 1945 PA 302, otherwise known as the Emergency
Powers of Governor Act (EPGA). In addition, the orders cite Const 1963, art 1, § 5, which

generally vests the executive power of the state in the Governor. This court finds that:
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1. The issue of compliance with the verification language of MCL 600.6431 is abandoned.

2. The Michigan House of Representative and Michigan Senate have standing to pursue this
case.

3. Executive Order 2020-67 is a valid exercise of authority under the EPGA and plaintiffs
have not established any reason to invalidate any executive orders resting on EO 2020-67.

4. The EPGA is constitutionally valid.

5. Executive Order No. 2020-68 exceeded the authority of the Governor under the EMA.

I. BACKGROUND

The Court will dispense with a lengthy recitation of the pertinent facts and history and will
instead jump to the Governor’s declaration of a state of emergency® as well as a state of disaster?
under the EMA and the EPGA on April 1, 2020, in response to the COVID-19 pandemic.
Executive Order No. 2020-33. Both chambers of the Legislature adopted Senate Joint Resolution
No. 24 which approved “an extension of the state of emergency and state of disaster declared by
Governor Whitmer in Executive Order 2020-4 and Executive Order 2020-33 through April 30,
2020. ...” The Senate Concurrent Resolution cited the 28-day legislative extension referenced in

MCL 30.403 of the EMA.

! The EPGA does not define the term “state of emergency.” However, the EMA defines the term
as follows: “an executive order or proclamation that activates the emergency response and
recovery aspects of the state, local, and interjurisdictional emergency operations plans applicable
to the counties or municipalities affected.” MCL 30.402(q).

2 While the EPGA does not use, let alone define, the term “state of disaster,” the EMA defines the
term as “an executive order or proclamation that activates the disaster response and recovery
aspects of the state, local, and interjurisdictional emergency operations plans applicable to the
counties or municipalities affected.” MCL 30.402(p).
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The public record affirms that the governor asked the legislative leadership to extend the
state of disaster and emergency on April 27, 2020. The Legislature demurred and instead passed
SB 858, a bill without immediate effect, which addressed some the subject matter of several of the
COVID-19-related Executive Orders, but did not extend the state of emergency or disaster or the

stay-at-home order. The Governor vetoed SB 858.

On April 30, 2020, the Governor issued Executive Order 2020-66 which terminated the
state of emergency and disaster that had previously been declared under Executive Order 2020-
33. The order opined that “the threat and danger posed to Michigan by the COVID-19 pandemic
has by no means passed, and the disaster and emergency conditions it has created still very much
exist.” Executive Order No. 2020-66 (emphasis added). However, EO 2020-66 acknowledged
that 28 days “have lapsed since [the Governor] declared states of emergency and disaster under
the Emergency Management Act in Executive Order 2020-33.” 1d. The order declared there was

a “clear and ongoing danger to the state .. ..” (Emphasis added).

On the same day, and only one minute later, the Governor issued two additional executive
orders. First, she issued Executive Order No. 2020-67, which cited the EPGA. [In addition, the
order contained a cursory citation to art 5, § 1.] EO 2020-67 noted the Governor’s authority under
the EPGA to declare a state of emergency during “‘times of great public crisis . . . or similar public
emergency within the state. .. .”” Id. quoting MCL 10.31(1). The order noted that such declaration
does not have a fixed expiration date. Id. Then, and as a result of the ongoing COVID-19
pandemic, EO 2020-67 declared that a “state of emergency remains declared across the State of
Michigan” under the EPGA. The order stated that “[a]ll previous orders that rested on Executive

Order 2020-33 now rest on this order.” Id. The order was to take immediate effect. Id.
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In addition to declaring that a state of emergency “remained” under the EPGA, the
Governor simultaneously issued Executive Order No. 2020-68; this order declared a state of
emergency and a state of disaster under the EMA. [In addition, like all previous orders, the order
contained a vague citation to art 5, 8 1 as well.] Hence, EO 2020-68 essentially reiterated the very
same states of emergency and disaster that the Governor had, approximately one minute earlier,
declared terminated. The order declared that the states of emergency and disaster extended through
May 28, 2020 at 11:59 p.m., and that all orders that had previously relied on the prior states of

emergency and disaster declaration in EO 2020-33 now rest on this order, i.e., EO 2020-68.

The House of Representative and the Senate subsequently filed this case asking for an
expedited hearing and a declaration that EO 2020-67 and EO 2020-68, and any other Executive

Orders deriving their authority from the same, were null and void.

COMPLIANCE WITH MCL 600.6431

The Governor noted in her reply brief that the complaint, as originally filed in this court
did not meet the verification requirement of MCL 600.6431(2)(d). At oral argument the Governor
acknowledged that the verification requirements were not met when the complaint was originally
filed; however, a subsequent filing was notarized in accordance with the statute. The Governor
also acknowledged that the failure to sign the verified pleading before a person authorized to
administer oaths was not necessary for invoking this Court’s jurisdiction. Finally, the Governor
agreed that she was not seeking dismissal of the action based on plaintiffs’ initial lack of
compliance. For those reasons this Court will consider the issue moot and decline any analysis of

the arguments predicated on MCL 600.6431.

STANDING
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The issue of standing is central to this case as it is with all litigation. Courts exist to manage
actual controversies between parties to whom those controversies matter. The Legislature has
cited MCR 2.605 in support of its standing to pursue this declaratory action. The Legislature
asserts that it has a need for guidance from this Court in order to determine how it will proceed to
protect what it articulates as its special institutional rights and responsibilities. The Governor
challenges whether the Legislature has standing to bring this suit. The Governor argues that the
institution of the Legislature has no more interest in the outcome of this suit than any member of
the public. She further claims that the Legislature does not need the guidance of the Court to
determine how to carry out its constitutional duties. It is the opinion of this Court that the

Legislature has standing to pursue its claims before this Court.

Both parties cite the seminal case on the issue of standing, Lansing Schs Ed Ass’n v Lansing
Bd of Ed, 487 Mich 349; 792 NW2d 686 (2010). In that case, the Supreme Court refined the
concept of standing under the Michigan Constitution. In doing so, the Court rejected the federal
standing analysis and articulated an analytical framework rooted the Michigan Constitution. The
Lansing Schs Ed Ass’n Court looked to whether a cause of action was authorized by the
Legislature. Where the Legislature did not confer a right to a specific cause of action, a plaintiff
must have “a special injury or right, or substantial interest, that will be detrimentally affected in a

manner different than the citizenry at large . . ..” Id. at 372.

The Governor relies heavily on the recent case of League of Women Voters of Mich v
Secretary of State,  Mich App __;  NW2d __ (2020) (Docket Nos. 350938; 351073), which
is itself now on appeal to the Michigan Supreme Court. That case, similar to the instant case, was
brought under the aegis of MCR 2.605 and asked the court to declare that an Attorney General

Opinion’s interpretation of a statute was invalid. The Court of Appeals majority in League of
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Women Voters examined the issue through the lens of MCR 2.605 and found that in that case the
institution of the Legislature had no standing: “Given the definition of ‘actual controversy’ for the
purposes of MCR 2.605, we are not convinced that the Legislature has demonstrated standing to
pursue a declaratory action here. No declaratory judgement is necessary to guide the Legislature’s

future conduct in order to preserve its legal rights.” 1d., slip op at p. 7.

League of Women Voters was the first examination of the issue of institutional standing in
Michigan. For that reason, the court focused on the logic of the Supreme Court’s decision in
Dodak v State Admin Bd, 441 Mich 547; 495 NW2d 539 (1993), which analyzed a standing issue
in relation to individual legislators. Dodak, like this case, presented a conflict between the
executive and legislative branches of state government. That Court, like this one, is mindful that
in such instances the issue of legislative standing requires a litigant to overcome “a heavy burden
because, courts are reluctant to hear disputes that may interfere with the separation of powers
between the branches of government.” League of Women Voters, __ Mich App at __, slip op at p.
8 (citation and quotation marks omitted; cleaned up). There must be a “personal and legally
cognizable interest peculiar” to the legislative body, rather than a “generalized grievance that the
law is not being followed.” Id. (citations and quotation marks omitted). In Dodak four legislators
pressed a case concerning what they asserted was an abrogation of their individual rights as
members of the appropriations committees when the State Administrative Board was allowed to
redistribute funds allocated by the Legislature between departments of state government.
Ultimately the Supreme Court found that the chair of the appropriation committee did in fact have
a peculiar and special right and a potential for a personal injury sufficient to acquire standing. In
Dodak, 441 Mich at 557, the Supreme Court cited with approval federal authorities holding that

an individual legislator “*only has standing if he alleges a diminution of congressional influence
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which amounts to a complete nullification of his vote, with no recourse in the legislative process.’
Dodak, 441 Mich at 557, quoting Chiles v Thornburgh, 865 F3d 1197, 1207 (CA 11, 1989). In
League of Women Voters the institution claimed its right was to have a constitutionally correct
interpretation of certain legislation. The League of Women Voters Court found that indeed every
citizen had such a right and the Legislature once it enacted a statute had no special relationship to
it. League of Women Voters, _ Mich App at __, slip op at p. 8. The case did not, remarked the

Court, concern the validity of any particular legislative member’s vote. Id.

While it is a close question, this Court finds that the issue presented in this case is whether
the Governor’s issuance of EO 2020-67 and/or EO 2020-68 had the effect of nullifying the
Legislature’s decision to decline to extend the states of emergency/disaster. The United States
Court of Appeals for the Sixth Circuit recently found that a legislative body under certain
circumstances does have standing. See Tennessee General Assembly v United States Dep’t of
State, 931 F3d 499 (CA 6, 2019). The logic of their analysis is persuasive and compatible with
both Dodak and League of Women Voters. In Tennessee General Assembly, the Sixth Circuit
surveyed two cases from the Supreme Court of the United States to illustrate when a legislative
body, or portion thereof, may have standing. Id. at 508, citing Coleman v Miller, 307 US 433; 59
S Ct972; 83 L 3d 1385 (1939); and Ariz State Legislature v Ariz Independent Redistricting Comm,
__US ;135S Ct 2652; 192 L Ed 704 (2015). Surveying Coleman and its progeny, the Sixth
Circuit explained that, “legislators whose votes would have been sufficient to defeat (or enact) a
specific legislative Act have standing to sue if that legislative action goes into effect (or does not
go into effect), on the ground that their votes have been completely nullified.” Tennessee General
Assembly, 931 F3d at 509 (citation and quotation marks omitted). The Sixth Circuit further noted

that Arizona State Legislature Court also conferred standing under article 111 to a legislature. In
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that case, the legislature claimed that the power to redistrict accrued to them under the Arizona
constitution. The challenged action in that case was “more similar to the ‘nullification’ injury in
Coleman.” Tennessee General Assembly, 931 F3d at 510, citing Arizona State Legislature, _ US
at _ ;135S Ct at 2665. To that end, the proposal at issue would have completely nullified any
legislative vote, and there was “a sufficiently concrete injury to the Legislature’s interest in
redistricting . . . that the Legislature had Article 11l standing.” 1d., citing Arizona State Legislature,

__USat_ ;135S Ct 2665-2666.

The injury claimed in this case is that EO 2020-67 and EO 2020-68 nullified the decision
of the Legislature to not extend the state of emergency or disaster. The Legislature claims this
right is exclusively theirs as an institution under the EMA and this state’s Constitution.
Understanding that Lansing Schs Ed Ass’n specifically departed from the Article 111 analysis of its
predecessor cases, the nullification argument is nevertheless not incompatible with the Lansing
Schs Ed Ass’n focus on “special injury.” This type of injury sounds similar in the nature of the
right that was taken from the one plaintiff who had standing in Dodak, 441 Mich at 559-560, i.e.,
the member of the House Appropriations Committee who lost his right to approve or disapprove

transfers following the Governor’s actions.

In this respect the instant matter is distinguishable from League of Women’s Voters,
Mich App at __, slip op at 9, where the Court of Appeals remarked that “the validity of any
particular legislative member’s vote is not at issue[.]” Plaintiffs have at least a credible argument
that they are not merely seeking to have this Court resolve a lost political battle, nor are plaintiffs
only generally alleging that the law is not being followed. Cf. id. at 8. Rather, they are alleging
that the Governor eschewed the Legislature’s role under the EMA and nullified an act of the

legislative body as a whole. This is an injury that is unique to the Legislature and it shows a
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substantial interest that was (allegedly) detrimentally affected in a manner different than the

citizenry at large. Cf. id. at 7 (discussing standing, generally).

As a final argument on standing, the Governor contends that the Legislature does not need
declaratory relief to guide its future actions. She and at least one amicus brief note that the
Legislature has in fact moved toward amending the EPGA. At oral argument the Legislature was
almost invited to amend either the EMA or EPGA. However, while the legislative body is well
aware of its power to enact, amend, and repeal statutes, this Court believes that guidance as to the
issues presented in this case will avoid a multiplicity of litigation. The parties here have pled facts

of an adverse interest which necessitate the sharpening of the issues raised.

ANALYSIS OF AUTHORITIES CITED IN THE CHALLENGED EXECUTIVE ORDERS

The Executive Orders at issue cite three sources of authority: the EMA, the EPGA, and
Const 1963, art 5, 8 1. The Court will examine each to determine whether the Governor

possessed authority to issue the challenged orders.

ARTICLE 5 OF THE MICHIGAN CONSTITUTION

The challenged orders in this case all contain a brief citation to art 5, 8 1. This section of
the Michigan Constitution vests “executive power” in the Governor. See Const 1963, art 5, § 1.
The Governor invokes this power in claiming authority to issue the challenged Executive Orders.
The Legislature has argued that Governor errs in relying on her art 5, 8 1 “executive power” to
issue orders in response to the pandemic. This court agrees that “Executive power” is merely the
“authority exercised by that department of government which is charged with the administration

or execution of the laws.” People v Salsbury, 134 Mich 537, 545; 96 NW 936 (1903). In fact, the
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Governor has not claimed in her briefing or at oral argument that she had the authority to enact EO
2020-67 or EO 2020-68 absent an enabling statute. Through two distinct acts, stated in plain and
certain terms, the Legislature has granted the Governor broad but focused authority to respond to
emergencies that affect the State and its people. The Governor’s challenged actions—declaring
states of disaster and emergency during a worldwide public health crisis—are required by the very
statutes the Legislature drafted. Thus, the focus of this opinion, is on those two distinct acts, the

EMA and EPGA.

THE EPGA AUTHORIZED EO 2020-67 AND SUBSEQUENT ORDERS RELIANT
THEREON

The Court will first turn its attention to the EPGA and to plaintiffs’ arguments that the
EPGA did not permit the Governor to issue a statewide emergency declaration in EO 2020-67 or
any subsequent orders reliant on EO 2020-67. Plaintiffs advance two arguments in support of their
position: (1) first, they contend that the EPGA, unlike the EMA, does not grant authority for a
statewide declaration of emergency, but instead only confers upon the Governor the authority to
issue a local or regional state of emergency; (2) second, plaintiffs argue that if the EPGA does
grant authority for a statewide state of emergency, the delegation of legislative authority
accomplished by the act is unconstitutional. The Court rejects both of plaintiffs’ contentions

regarding the EPGA and concludes that EO 2020-67, and any orders relying thereon, remain valid.

Turning first to the scope of the EPGA, the Court notes that the statute bestows broad
authority on the Governor to declare a state of emergency and to take necessary action in
connection with that declaration. See MCL 10.31(1). Under the EPGA, the Governor “may
promulgate reasonable orders, rules, and regulations as he or she considers necessary to protect

life and property or to bring the emergency situation within the affected area under control.” Id.
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The Legislature stated that its intent in enacting MCL 10.32 was to “to invest the governor with
sufficiently broad power of action in the exercise of the police power of the state to provide
adequate control over persons and conditions during such periods of impending or actual public
crisis or disaster.” Section 2 of the EPGA continues, declaring that the provisions of the EPGA

“shall be broadly construed to effectuate this purpose.” Id.

Reading the EPGA as a whole, as this Court must do, see McCahan v Brennan, 492 Mich
730, 738-739; 822 NW2d 747 (2012), the Court rejects plaintiffs’ attempt to limit the scope of the
EPGA to local or regional emergencies only. Informing this decision is the statement of legislative
intent in MCL 10.32, which declares that the EPGA was intended to confer “sufficiently broad
power” on the Governor in order to enable her to respond to public disaster or crisis. It would be
inconsistent with this intent to find that “sufficiently broad power” to respond to matters of great
public crisis is constrained by contrived geographic limitations, as plaintiffs suggest. The Court
also notes that this “sufficiently broad” power granted by the Legislature references “the police
power of the state[.]” MCL 10.32. In general, the police power of the state refers to the state’s
inherent power to “enact regulations to promote the public health, safety, and welfare” of the
citizenry at large. See Blue Cross & Blue Shield of Mich v Milliken, 422 Mich 1, 73; 367 NwW2d
1 (1985). It cannot be overlooked that the police power of the state, which undeniably pertains to
the state as a whole, see, e.g., Western Mich Univ Bd of Control v State, 455 Mich 531, 536; 565
NW2d 828 (1997), was given to a state official, the Governor, who possesses the executive power
of the entire state. See Const 1963, art 5, 8 1. Plaintiffs’ attempts to read localized restrictions on

broad, statewide authority given to this state’s highest executive official are unconvincing.

The Act has a much broader application than plaintiffs suggest. The Act repeatedly uses

terms such as “great public crisis,” “public emergency,” “public crisis,” “public disaster,” and
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“public safety” when referring to the types of events that can give rise to an emergency declaration.
See MCL 10.31(1); MCL 10.32. These are not terms that suggest local or regional-only authority.
See Black’s Law Dictionary (11th ed) (defining public safety). See also Merriam-Webster Online
Dictionary, <https://www.merriam-webster.com/dictionary/public> (accessed May 11, 2020)
(defining “public” to mean “of, relating to, or affecting all the people of the whole area of a nation
or state”) (emphasis added). Taking these broad terms and imposing limits on them as plaintiffs
suggest would run contrary to MCL 10.32’s directive to broadly construe the authority granted to
the Governor under the EPGA. See Robinson v Lansing, 486 Mich 1, 15; 782 Nw2d 171 (2010)
(explaining that it is “well established that to discern the Legislature’s intent, statutory provisions
are not to be read in isolation; rather, context matters, and thus statutory provisions are to be read
as a whole.”). And in this context, it is apparent the EPGA employs broad terminology that
empowers the Governor to act for the best interests of all the citizens of this state, not just the
citizens of a particular county or region. It would take a particularly strained reading of the plain
text of the EPGA to conclude that a grant of authority to deal with a public crisis that affects all
the people of this state would somehow be constrained to a certain locality. Moreover, adopting
plaintiffs’ view would require the insertion into the EPGA of artificial barriers on the Governor’s
authority to act which are not apparent from the text’s plain language. To that end, even plaintiffs
would surely not quibble that the broad authority bestowed on the Governor under the act would
permit her to respond to an emergency situation that affected one county, or perhaps even multiple
counties. Under plaintiffs’ view, if that emergency became too large and it affected the entire
state, the Governor would have to pick and choose which citizens could be assisted by the powers
granted by the EPGA because, according to plaintiffs, rendering emergency assistance to the

state’s entire citizenry is not an option under the EPGA. While plaintiffs generally contend there
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are localized or regionalized limitations on the Governor’s authority under the EPGA, they do not
explain how to demarcate the precise geographic limitations on the Governor’s authority under the

EPGA—and this is for good reason: there are no such limitations.

In arguing for a contrary interpretation of the scope of the Governor’s authority under the
EPGA, plaintiffs selectively rely on parts of the statute and ignore the contextual whole. For
instance, they focus on the notion that a city or county official may apply for an emergency
declaration in order to support their assertion that the EPGA only applies to local or regional
emergency declarations. In doing so, plaintiffs ignore that the same sentence permitting local
officials to apply for an emergency declaration also authorizes two state officials—one of whom
is the Governor herself—to apply for or make an emergency declaration. See MCL 10.31(1).
Equally unpersuasive is plaintiffs’ fixation on the word “within” as it appears in MCL 10.31(1).
Plaintiffs note that MCL 10.31(1) permits the Governor to declare a state of emergency in response
to “great public crisis, disaster, rioting, catastrophe, or similar public emergency within the state”
(emphasis added). According to plaintiffs, the use of the word “within” means that an emergency
can only be declared at a particular location within the state, and precludes the state of emergency
from being declared for the entire state. However, a common understanding of the word “within,”
including the same definition plaintiffs cite, demonstrates the flaw in plaintiffs’ position. The
word “within” is generally used “as a function word to indicate enclosure or containment.”
Merriam-Webster’s Online Dictionary, <https://www.merriam-webster.com/dictionary/within>
(accessed May 20, 2020). For instance, it can refer to “the scope or sphere of” something, such as
referring to that which is “within the jurisdiction of the state.” Id. In other words, the term “within”
refers to the jurisdictional bounds of the state. The authority to declare an emergency “within” the

state is, quite simply, the authority to declare an emergency across the entire state.
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Plaintiffs next argue that, when the EPGA is read together with the EMA, it is apparent
that the EPGA is not meant to address matters of statewide concern. In general, both the EPGA
and the EMA grant the Governor power to act during times of emergency. “Statutory provisions
that relate to the same subject are in pari materia and should be construed harmoniously to avoid
conflict.” Kazor v Dep’t of Licensing & Regulatory Affairs, 327 Mich App 420, 427; 934 Nw2d
54 (2019). “The object of the in pari materia rule is to give effect to the legislative intent expressed
in harmonious statutes. If statutes lend themselves to a construction that avoids conflict, that
construction should control.” In re AGD, 327 Mich App 332, 344; 933 NW2d 751 (2019) (citation

and quotation marks omitted).

Here, when the EMA and the EPGA are read together, it is apparent that there is no conflict
between the two acts even though they address similar subjects. While plaintiffs are correct in
their assertion that the EMA contains more sophisticated management tools, that does not mean
that the EPGA is limited to local and regional emergencies only. Nor does the fact that both statues
apply to statewide emergencies mean that one act renders the other nugatory. Instead, the Court
can harmonize the two statutes, see In re AGD, 327 Mich App at 344, by recognizing that while
both statutes permit the Governor to declare an emergency, the EMA equips the Governor with
more sophisticated tools and options at her disposal. The use of these enhanced features comes at
some cost, however, because the EMA is subject to the 28-day time limit contained in MCL
30.405(3)-(4), whereas an emergency declaration under the less sophisticated EPGA has no end
date. Finally, plaintiffs’ contentions regarding a conflict between the EMA and the EPGA are
belied by MCL 30.417. That section of the EMA expressly states that nothing in the EMA was
intended to “Limit, modify, or abridge the authority of the governor to proclaim a state of

emergency pursuant to Act No. 302 of the Public Acts of 1945, being sections 10.31 to 10.33 of
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the Michigan Compiled Laws....” MCL 30.417(d). In other words, the EMA explicitly
recognizes the EPGA and it recognizes that the Governor possesses similar, but different, authority

under the EPGA than she does under the EMA.

Plaintiffs” final attempt to assert that the EPGA was intended as a local or regional act is
to point to what they describe as the history of the EPGA. In general, the legislative history of an
act and the historical context of a statute can be considered by a court in ascertaining legislative
intent; however, these sources are generally considered to have little persuasive value. See, e.g.,
In re AGD, 327 Mich App 342 (generally rejecting legislative history as “a feeble indicator of
legislative intent and . . . therefore a generally unpersuasive tool of statutory construction™)
(citation and quotation marks omitted). Here, the history cited by plaintiffs is particularly
unpersuasive because, having reviewed the same, the Court concludes that it does not even address
or suggest the local limit plaintiffs attempt to impose on the EPGA. Nor have plaintiffs directed
the Court’s attention to a particular piece of history that expressly supports their claim; they instead
rely on mere generalities and anecdotal commentary. Finally, the EPGA presents no ambiguity

requiring explanation through extrinsic historical commentary.

In an alternative argument, plaintiffs argue that, assuming the Governor’s ability to act
under the EPGA gives her statewide authority, the executive orders issued pursuant to the EPGA
are nevertheless invalid. According to plaintiffs, the Governor’s exercise of lawmaking authority

under the orders runs afoul of separation of powers principles.

Plaintiffs” constitutional challenge to the EPGA fares no better than their attempt to limit
the Act’s scope. This Court must, when weighing this constitutional challenge to the EPGA,

remain mindful that a statute must be presumed constitutional, “unless its constitutionality is
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readily apparent.” Mayor of Detroit v Arms Tech, Inc, 258 Mich App 48, 59; 669 NW2d 845
(2003) (citation and quotation marks omitted). Indeed, “[t]he power to declare a law
unconstitutional should be exercised with extreme caution and never where serious doubt exists
with regard to the conflict.” Council of Orgs & Others for Ed About Parochiaid, Inc v Governor,

455 Mich 557, 570; 566 NW2d 208 (1997).

Const 1963, art 3, § 2 declares that “[t]he powers of government are divided into three
branches: legislative, executive and judicial.” The Constitution dictates that “[n]Jo person
exercising powers of one branch shall exercise powers properly belonging to another branch except
as expressly provided in this constitution.” Id. The issue in this case concerns what plaintiffs have
alleged is an unconstitutional delegation of legislative power to the Governor. While the
Legislature cannot delegate its legislative power to the executive branch of government, the
prohibition against delegation does not prevent the Legislature “from obtaining the assistance of
the coordinate branches.” Taylor v Smithkline Beecham Corp, 468 Mich 1, 8; 658 Nw2d 127
(2003) (citation and quotation marks omitted). As explained by our Supreme Court, “[c]hallenges
of unconstitutional delegation of legislative power are generally framed in terms of the adequacy
of the standards fashioned by the Legislature to channel the agency’s or individual’s exercise of

the delegated power.” Blue Cross & Blue Shield v Milliken, 422 Mich 1, 51; 367 NW2d 1 (1985).

In general, the Supreme Court has recognized three “guiding principles” to be applied in

non-delegation cases:

First, the act in question must be read as a whole; the provision in question should
not be isolated but must be construed with reference to the entire act. Second, the
standard should be as reasonably precise as the subject matter requires or permits.
The preciseness of the standard will vary with the complexity and/or the degree to
which subject regulated will require constantly changing regulation. The various
and varying detail associated with managing the natural resources has led to
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recognition by the courts that it is impractical for the Legislature to provide specific
regulations and that this function must be performed by the designated
administrative officials. Third, if possible the statute must be construed in such a
way as to render it valid, not invalid, as conferring administrative, not legislative
power and as vesting discretionary, not arbitrary, authority. [State Conservation
Dep’t v Seaman, 396 Mich 299, 309; 240 NW2d 206 (1976) (internal citations and
quotation marks omitted).]

Any discussion of plaintiffs’ non-delegation issue must acknowledge that the policy goals
and the complexity of issues presented under the EPGA do not concern ordinary, everyday issues.
Rather, as the title of the act and its various provisions reflect, the EPGA is only invoked in times
of emergency and of “great public crisis,” and when “public safety is imperiled[.]” MCL 10.31(1).
Hence, while the Governor’s powers are not expanded by crisis, the standard by which this Court
must view the standards ascribed to the delegation at issue must be informed by the complexities
inherent in an emergency situation. Blue Cross & Blue Shield, 422 Mich at 51; State Conservation

Dep’t, 396 Mich at 3009.

With that backdrop, and when viewing the EPGA in its entirety, the Court concludes that
the Act contains sufficient standards and that it is not an unconstitutional delegation of legislative
authority. At the outset, MCL 10.31(1) provides parameters for when an emergency declaration
can be made in the first instance. The power to declare an emergency only arises during “times of
great public crisis, disaster, rioting, catastrophe, or similar public emergency within the state, or
reasonable apprehension of immediate danger of a public emergency of that kind, when public
safety is imperiled . .. .” Id. In addition, the statute provides a process for other officials, aside
from the Governor, to request or aid in assessing whether an emergency should be declared. See
id. (allowing input from “the mayor of a city, sheriff of a county, or the commissioner of the
Michigan state police”). Therefore, the EPGA places parameters and limitations on the Governor’s

power to declare a state of emergency in the first instance, which weighs against plaintiffs’
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position. Cf. Blue Cross & Blue Shield, 422 Mich at 52-53 (finding an unconstitutional delegation
of legislative authority where there were no guidelines provided to direct the pertinent official’s

response and where the power of the official was “completely open-ended.”).

Furthermore, the EPGA provides standards on what a Governor can, and cannot, do after
making an emergency declaration. As for what she can do, the Governor may “promulgate
reasonable orders, rules, and regulations as he or she considers necessary to protect life and
property or to bring the emergency situation within the affected area under control.” MCL
10.31(1) (emphasis added). The Legislature’s use of the terms “reasonable” and “necessary” are
not trivial expressions that can be cast aside as easily as plaintiffs would have the Court do. Rather
than being mere abstract concepts that fail to provide a meaningful standard, the terms
“reasonable” and “necessary” have historically proven to provide standards that are more than
amenable to judicial review. See, e.g., MCL 500.3107(1)(a) (describing, in the context of personal
injury protection insurance, “allowable expenses” that consist of “reasonable” charges incurred for
“reasonably necessary products, services and accommodations . . ..”). Thus, the Court rejects any
contention that these terms are too ambiguous to provide meaningful standards. See Klammer v
Dep’t of Transp, 141 Mich App 253, 262; 367 NW2d 78 (1985) (concluding that a delegation of
authority which permitted an administrative body to continue to employ an individual for such a
period of time as was “necessary” provided a sufficient standard, under the circumstances). See
also Blank v Dept’ of Corrections, 462 Mich 103, 126; 611 NW2d 530 (2000) (opinion by Kelly,
J.) (finding a constitutionally permissible delegation of authority, in part, based on the enabling
legislation constrained rulemaking authority to only those matters that were “necessary for the
proper administration of this act.”). Finally, in addition to the above standards, the EPGA goes on

to expressly list examples of that which a Governor can and cannot do under the EPGA. See MCL
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10.31(1) (providing a non-exhaustive, affirmative list of subjects on which an order may be
issued); MCL 10.31(3) (containing an express prohibition on orders affecting lawfully possessed
firearms). Accordingly, the EPGA contains some restrictions on the Governor’s authority and it

provides standards for the exercise of authority under the Act.®

In sum, the Court concludes that plaintiffs’ challenges to the Governor’s authority to
declare a state of emergency under the EPGA and to issue Executive Orders in response to a
statewide emergency situation under the EPGA are meritless. Thus, and for the avoidance of
doubt, while the Court concludes that the Governor’s actions under the EMA were unwarranted—
see discussion below—the Court concludes that plaintiffs have failed to establish a reason to

invalidate Executive Orders that rely on the EPGA.

EXECUTIVE ORDER 2020-68 WAS NOT AUTHORIZED BY THE EMA

Turning next to the Governor’s orders issued pursuant to the EMA, the Court again notes
that the legitimacy of the initial declaration of emergency and disaster, Executive Order No. 2020-
04, is unchallenged in this case. The extension of that declaration under EO 2020-33 is likewise
agreed to be a legitimate exercise of gubernatorial power. This court is not asked to review the
scope of myriad emergency measures authorized under either declaration. The laser focus of this
case is the legitimacy of EO 2020-68, which re-declared a state of emergency and state of disaster
under the EMA only one minute after EO 2020-66 cancelled the same. The Legislature contends

that the issuance of EO 2020-68 was ultra vires, and this Court agrees.

% The Court notes that Judge Kelly reached a similar conclusion, albeit in the context of denying a
motion for preliminary injunction, in the case of Mich United for Liberty v Whitmer, Docket No.
20-000061-MZ.
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The EMA allows circumvention of the traditional legislative process only under
extraordinary circumstances and for a finite period of time. Enacted in 1976, the EMA grants the
Governor sweeping powers to cope with “dangers to this state or the people of this state presented
by a disaster or emergency.” MCL 30.403(1). These powers include the authority to issue
executive orders and directives that have the force and effect of law. MCL 30.403(2). The
Governor may also, by executive order, “Suspend a regulatory statute, order, or rule prescribing
the procedures for conduct of state business, when strict compliance with the statute, order, or rule
would prevent, hinder, or delay necessary action in coping with the disaster or emergency.” MCL
30.405(1)(a). Additionally, the Governor may issue orders regarding the utilization of resources;
may transfer functions of state government; may seize private property—with the payment of
“appropriate compensation”—evacuate certain areas; control ingress and egress; and take “all
other actions which are which are necessary and appropriate under the circumstances.” See, e.g.,

MCL 30.405(1)(b)-(j). This power is indeed awesome.

The question presented is whether the Governor could legally, by way of Executive Order
2020-68, declare the exact states of emergency and disaster that she had, only one minute before,
terminated. The Legislature answer with an emphatic, “No,” and the Governor offers an equally

emphatic, “Yes.”

As with most contracts, the Legislature asserts that time is of the essence in the limits of
the extraordinary power afforded the executive under the EMA. The Act is replete with references

to timing. MCL 30.403 provides as follows:

The state of disaster shall continue until the governor finds that the threat or danger
has passed, the disaster has been dealt with to the extent that disaster conditions no
longer exist, or until the declared state of disaster has been in effect for 28 days.
After 28 days, the governor shall issue an executive order or proclamation
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declaring the state of disaster terminated, unless a request by the governor for an
extension of the state of disaster for a specific number of days is approved by
resolution of both houses of the legislature. An executive order or proclamation
issued pursuant to this subsection shall indicate the nature of the disaster, the area
or areas threatened, the conditions causing the disaster, and the conditions
permitting the termination of the state of disaster. [MCL 30.403(3) (emphasis
added).]

Later the act addresses the duration of a “state of emergency,” and its extension under MCL

30.403(4):
The state of emergency shall continue until the governor finds that the threat or
danger has passed, the emergency has been dealt with to the extent that emergency
conditions no longer exist, or until the declared state of emergency has been in
effect for 28 days. After 28 days, the governor shall issue an executive order or
proclamation declaring the state of emergency terminated, unless a request by the
governor for an extension of the state of emergency for a specific number of days
is approved by resolution of both houses of the legislature. An executive order or
proclamation issued pursuant to this subsection shall indicate the nature of the
emergency, the area or areas threatened, the conditions causing the emergency, and

the conditions permitting the termination of the state of emergency. [Emphasis
added.]

The limitation of 28 days is repeated multiple times. A state of emergency or disaster, once
declared, terminates no later than 28 days after being initially declared. The Governor can
determine that the emergent conditions have been resolved earlier than 28 days. Alternatively, the
Governor may ask the Legislature to extend the emergency powers for a period of up to 28 days
from the issuance of the extension. Nothing in Act precludes legislative extension for multiple
additional 28-day periods. In this case the Governor stated in EO 2020-66 that she expressly
terminated the previously issued states of emergency and disaster—not because the disaster or
emergency condition ceased to exist—but because a period of 28 days had expired. In fact, EO
2020-66, the order that terminated the states of disaster and emergency under the EMA, expressly
acknowledged that the emergency and/or disaster had not subsided and still remained In this

respect, EO 2020-66 complied with MCL 30.403(3) and (4)’s directives that the Governor “shall,”
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after 28 days, “issue an executive order or proclamation declaring” that the state of emergency

and/or disaster terminated.

However, the Governor argues that she may continue to exercise emergency powers under
the EMA without legislative authorization in this case. She argues that she has a duty and the
authority to do so because the Legislature failed to grant her the requested extension despite the

fact that the emergent conditions continued to exist.

Neither party to this case denies that the COVID-19 emergency was abated as of April 30.
No serious argument has been offered that had the Governor not issued EO 2020-68 that all of the
emergency measures authorized by EO-33 would have terminated with the signing of EO 2020-
66 on April 30 even if had the governor not vetoed SB 858, which purported to embody several of
the expiring Executive Orders and which would not have been effective until 90 days later because
the Legislature did not give that bill immediate effect. The Governor asserts she had a duty to act
to address the void. She argues that MCL 30.403(3) and (4) compelled her, upon the termination
of the states of emergency and disaster accomplished by way of time, to declare anew both states
of emergency and disaster within minutes. The Governor makes this argument by emphasizing
language in MCL 30.403(3) and (4) stating that, if the Governor finds that a disaster or emergency
occurs, then she “shall” issue orders declaring states of emergency or disaster. Thus, argues the
Governor, when the 28-day emergency and disaster declarations ended, but the disaster and
emergency conditions remained, the Governor was compelled, irrespective of legislative approval,

to re-declare states of emergency and disaster.

The EMA does not prohibit a governor from declaring multiple emergencies or disasters

during a term of office or even more than on disaster at the same time. Indeed, the collapse of the
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dam at the Tittabawassee River sparked the issuance of a separate state of emergency and disaster
during of this lawsuit. Clearly the collapse of the dam and the subsequent flooding was a new and
different circumstance from the COVID-19 pandemic. Returning to the instant case, it could also
be argued that the very fact that the Legislature had neither authorized the extension of the
emergency powers of the Governor under the EMA nor put in place measures to address the
emergent situation was itself a new emergency justifying gubernatorial action. However, the
“new” circumstance was occasioned not by a mutation of the disease into something such as
“COVID-20,” a precipitous spike in infection, or any other factor, except the Legislature’s failure

to grant an extension.

Thus, while the Governor emphasizes the directive that she “shall” declares states of
emergency and disaster, the Court concludes that the Governor takes these directives out of context
and renders meaningless the legislative extension set forth in MCL 30.403(3) and (4). The
Governor’s position ignores the other crucial “shall” in the statute. “After 28 days, the governor
shall issue an executive order or proclamation declaring the state of” disaster or emergency
terminated, “unless a request by the governor for an extension of the state of” disaster or
emergency “for a specific number of days is approved by resolution of both houses of the
legislature.” See MCL 30.403(3) (as to disasters); MCL 30.403(4) (as to emergencies). The
language employed here is mandatory: The Governor ““shall’” terminate the state of emergency or
disaster unless the Legislature grants a request to extend it. See Smitter v Thornapple Twp., 494
Mich 121, 136; 833 NW2d 785 (2013) (explaining that the term “shall” denotes a mandatory
directive). Stated otherwise, at the end of 28 days, the EMA contemplates only two outcomes: (1)
the state of emergency and/or disaster is terminated by order of the Governor; or (2) the state of

emergency/disaster continues with legislative approval. The only qualifier on the “shall terminate”
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language is an affirmative grant of an extension from the Legislature. There is no third option for
the Governor to continue the state of emergency and/or disaster on her own, absent legislative
approval. Nor does the statute permit the Governor to simply extend the same state of disaster
and/or emergency that was otherwise due to expire. To adopt the Governor’s interpretation of the
statute would render nugatory the express 28-day limit and it would require the Court to ignore the
plain statutory language. Whatever the merits of that might be as a matter of policy, that position
conflicts with the plain statutory language. The Governor’s attempt to read MCL 30.403(2) as
providing an additional, independent source of authority to issue sweeping orders would
essentially render meaningless MCL 30.405(1)’s directive that such orders only issue upon an
emergency declaration. It would also read into MCL 30.403(2) broad authority not expressed in
the subsection’s plain language. See Robinson, 486 Mich at 21 (explaining that, when it interprets
a statute, a reviewing court must “avoid a construction that would render part of the statute
surplusage or nugatory”) (citation and quotation marks omitted). See also United States Fidelity
& Guarantee Co v Mich Catastrophic Claims Ass’n, 484 Mich 1, 13; 795 NW2d 101 (2009) (“As
far as possible, effect should be given to every phrase, clause, and word in the statute.”). The
Court is not free to “pick and choose what parts of a statute to enforce,” see Sau-Tuk Indus, Inc v
Allegan Co, 316 Mich App 122, 143; 892 NW2d 33 (2016), yet that is precisely what the
Governor’s position has asked the Court to do. The language of MCL 30.403(3) and (4) requiring

legislative approval of an emergency or disaster declaration should not so easily be cast aside.

Finally, and contrary to the Governor’s argument, the 28-day limit in the EMA does not
amount to an impermissible legislative veto. See Blank v Dept’ of Corrections, 462 Mich 103,
113-114; 611 Nw2d 530 (2000) (opinion by KELLY, J.) (declaring that, once the Legislature

delegates authority, it does not have the right to retain veto authority over the actions of the
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executive). The Governor’s characterization of the 28-day limit as a legislative veto is not
accurate. The 28-day limit is not legislative oversight or a “veto” of the Governor’s emergency
declaration; rather, it is a standard imposed on the authority so delegated. That is, the Governor is
afforded with broad authority under the EMA to make rules and to issue orders; however, that
authority is subject to a time limit imposed by the Legislature. The Legislature has not “vetoed”
or negated any action by the executive branch by imposing a temporal limit on the Governor’s
authority; instead, it limited the amount of time the Governor can act independently of the

Legislature in response to a particular emergent matter.
CONCLUSION

IT IS HEREBY ORDERED that the relief requested in plaintiffs’ motion for immediate
declaratory judgment is DENIED. While the Governor’s action of re-declaring the same
emergency violated the provisions of the EMA, plaintiffs’ challenges to the EPGA and the

Governor’s authority to issue Executive Orders thereunder are meritless.

This order resolves the last pending claim and closes the case.

Dated: May 21, 2020 é—(’i \%“A' %"-———*’

th|a Diane Sr,tephens Judge
Court of Claims
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