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TInRe UNITED STATES"SUPREME'COURT
1 CASE NO.
MICHAEL A.YOUNG N

v - . 14-843k

NED LAMONT ET.AL. APRIL 29,2020

' RuLé al& &w\mc@mﬂ @tL et icaion page Yo
MO’I.‘IO\T FOR"EVIERGENCY”RUIIE 36" DECLARATION TO ENLARGEMENT ON

PERSONAL RECOGNIZANCF PENDING"FINALITY"

"NOW! . .Comes petitioner already w:Lth"GOOD"forgomg"CAUSE“expllmtly“SHOWN“ an"MOVES"this

" HONORABLE''Cour t"' SUPREME CHIEF"Justice 'JOHN ROBERTS"under”RULE 36.3(a), (b)for 36.4

"EMERGENCY"'declaration to J_mmedlate"ENLARGE\(tE\TI‘”on"PERSONAL RECOGNIZANCE"pendlng"MY"
N\,,A\ﬂaw \‘\

NEINALITY"in above"ENTITLED"matter...In further Suppovt thereof as follows. .o

i
“NCTprevigiona REQTRED his MARASTLVER 'Mckafed appended” QFu;R§ oo Coorte BELOLY
oL \?w@ FoLb here NoAS-13a) ; 13-843bFor S Covel e Appe 5 Y [APPENNIX ABCE D, QAR

\),m‘m et Cou Courd (BPPENDIX T, K 1. Ve Staies HIGW \,w‘r“\'s EP%NDD( m)ﬂj t
I. "CORRUPT"'STATE COURT"REVIEW

_ ERReR OF FRCTUAL LAWY
1. "YES!..As I"DENY"the”RIGH’I‘"to remainSTLENT the  PROPER" standard of"LEGAL"remew here
exceeds way'"BEYOND"the constitutional"LIMITATIONS"of"OBSTRUCTIONIST"Oliver" MISCONDUCTED"
Planko"MISAPPLICATION!. SEE"trial court 11-13-14 transcript 3:16-cv-1720(AWT)[Doc.20]"FOUND"
at®1¥2. ."YESY. . In egregious"NON"compliance"THIS CASE"is much"MORE"consistant with state court
"SUPREME AUTHORITY'"confirmation set forth by State v.LaFleur 307 Conn.115...In that it"FATLS"
to conform tb"MUIREEAENTS"of”FEDERAL"constitutional"LAW','in light of"CHIEF"Justice"CHASE T.
ROGERS"'supervisory alignment"HOLDING'"with"THIS"courts"CHIEF"Justice"ROBERT A.KATZMANN''panel
"LAW OF CASE"in U.S.v.Dhinsa 243 F.3d 635...Consistant with"OTHER"circutt decisions"FOUND"in
U.S.v.Vasques-Chan 978 F.2d 546:U.S.v.Spinney 65 F.3d 231:and U.S.v.Dinkane 17 F.3d 1192...
"YES!..Making"PROPER"subject of the'VACATURE"approch that"MUST"provide iimmediate .relief
"RIGHTS NOW"with"NO"further"ACTUAL INJURY"!!! |

_ ERROR. OF"'FACT"'RENDERING . JUDGMENT"'VOID. - - o vt e s s e

II. "CORRUPT'STATE COURT JURY SELECTTON

2. As"YOU"know I have been" DENTED"access to"ALL"meaningful jury selection transcripts,audio
recordings,and''MY RIGHTS"to'ANY"disclosure as"NECESSARY"for"PROPER"preparation and .
presentation of'My"motion challenging this"ILLEGAL'selection procedure"ALL"in"VIOLATION"of
28 U;Sﬁ! §1867(£)..VS0!..Just recently mid-January 2017 over 3 years latter I"FINALLY"obtained
"ONLY”LD&I'I‘ED”transcrlbed access to[T:8~14-13/8+15-13]1"SEE"3:16~ cv—1720(AWT)[Doc 201"AGATIN" .
at¥®1}2...Also worth"NOTING"..Simultaneous with"MY"2-23-17 state court"ILLEGAL"jury selection
challenge an"OBS'IRUCTIONIST"Olivle"DISCARDED"filing 3:16~-cv-1720(AWT) [Doc. 21 Jat®1" SEE"
[EXHIBIT 7].. .,Here"A_L_L_" (AWT) pleding"DENTALS"with"PREMATURE"case"DISMISSALS "were'ALL" entered
upon the docket in a 2-23-17 after hours"PARTY...3:16-cv-1720(AWT) [DoC. 14144, 3516-cv=1744 (AWT)

and_3:16—CV~1798(AWT)[Doc;13]!!!
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3. Anyway,where upon'MY"intelligently"ILAZER FOCUSED"review I've"NOTICED"in addition to"ALL
gther countless mistated alterations documented throughout the'ENTIRE"transcribed process,
Y"DECEITFULLY"here are"Two''days''MANIPULATED" into""ONE"day with the existance of intentional
"TANIPERB\IG'.."[Y:B-—15-—‘13] ...Clearly convincingly resulting in"SEVERE"prejudicial'DEFECTS"during
the appeal and throughout"ALL"post-conviction: procedures. . 'ANY.YUP!. .Along with"OLIVERS"
"UN"FAIR'"ness of available settlement >procedw:e~ have and"STHIL"are in"FACT"in"THIS"unethical
"VIOLATION"of the due process clause of the 14th amendment see Layne v.Gunter 559 F.2d 850:
Morales v.Roque v.P.R.558 F.2d 606:Burrel v.Swartz 558 F.supp.91:U.S.v.Pratt 645 F.2d 89:
Rheuark v.Shaw 628 F.2d 297:and Parker v.Texas 464 F.2d 572 11! |

4. "NOW..!YOU"see upon"MORE"of"MY"COMPETENTLY" consistant"LAZER FOCUSED"intelligence that
"THIS"Rockville G.A.19 jury selection proceés”VIOIATED"MY"statutory and constitutional
"RIGHTS' ."ANY. . That"DECEITFULLY"executed"CORRUPT"plan here specifically''MANIPULATED'the
"PROPER"requirements of Jury Selection and Service 28 U.S.C.§1861-1869"ACT. . YES!. .Also
resulting in disproportionate"TMPROPER"underrepresentation of''PROPER"county sections in
"VIOLATION"of"MY RIGHTS"under"EQUAL'Protection Clause of the 5th amendment see U.S.v.Jackson
46 F.3d 322.."SHOWN"here in such egregious"NON"compliance with federalMANDATE"of'RANDOM'
"'SELECTIONS"in this"MISCONDUCTED"venire drawn in"MISUSE"and"ABUSE"of"PROPER"delegated clerk
"DUTIES"as set forth by 28 U.S.C.§1866(f)...see U.S.v.Kennedy 548 F.2d 604:Berry v.Cooper at
577 F.2d 322...Through of course''DELIBERATE"systematic"EXCLUSION"in this"PROVEN"Rockville
G.A.19"TLLEGA "Jury selection process..'YUP!.'SO'..Also see Duren v.Missouri 439 U.S.357:
U.S.v.Rioux 97 F.3d 648:U.S.v.Gometz 730 F.2d 475:and Davis v.Warden 867 F.2d 1003.."VET!..In
contrast with U.S.v."YOUNG"618 F.2d 281. .'.'_’_SQ_'.','.'Consistantly"@_E_"for'i_gA_I_J_:._"sustained”Rﬂ__E_;_QE_g'”as
implicated in"YOUNG"at 12688 8,9"RIGHTS NOW"with"NO"further"ACTUAL “INJURY"! ! !

5. "BUTV..Even"MORE"so...Excluded panel members from sevice for invidious reasons with use
of"TACTICAL"unethical""FORCED"judicial (Mullarkey J)"MANUVERS"[T:8-15-13pg23]. . YET another

'W'Of 28 U.5.C,§1862,with a"FACT''verified unconstitutional demonstration also. i ... ..

"VIOLATION"of 28 U.S.C.§1863.. .Ob\{iously,'.'AI_L"systematic"EXCLUSIONS"clearly"El\IABIES"meeting
the"BURDEN"of already"SHOWN"substantial"FAILURE"to"COMPLY"with"REQUIREMENTS"of the"ACT;'of

.course"MY''requirement set forth by; 28 U.8.C.§1867(a).."ANY..I .also contend while"IMPROPERLY"

L= vy

being"DENIED" further"ENTITLED" transcribing with"REFUSED"audio recordings and"RIGHT''to access
discovery"ONLY'"hampers"ANY" further"ABILITY} another" IMPROPER ' curtailment of'"MY RIGHTS..YYA!..
"NOW!'. . Demonstrated by"My"jury selection"EXCERT"obtained 6-6-17)INCOMPLETE"of course"ONLY"
just recently 3-3-17"IMPROPERLY''transcribed wim"w"tellmg(mll&key)"CIRCUS COURT ACTIONY
[T:8-9-13pg1-29].. AN, .Revealing"MORE"pre-arrainged"CORRUPT" verified"STAGE SETTING'for"YESY.
another"TRUE" intentional"SERTOUS" structural"ERROR"in"DECEITY [ T: 8-9-13pg29-36 1.4 YUPLL,Obviocusly

[rnome—."

meeting the extraordinary"CRITERIA"in"THIS HABEAS APPEAL"that is"NEEDED"for being"GRANTED'MY"
immediate relief"RIGHTS NOW'with"NO"further"SUFFERING"of"ACTUAL INJURY"!!!

2
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III. “"CORRUPT"STATE COURT'SECRET WATER SIGNAL"/"SECRET CODES"

6. “MORE'IMPORTANTLY'..Consistant with new'"LAW OF CASE"uncovered in State v."RANDOLPH'at

. 2011 Conn. Super”I.EXIS"']ZS"ZDTH'WL 522092 here"CRDED\TAL"KWAK"(KKs)"CORRUPT"judicial”SECREI‘” '

"WA’IER"undlsputable”SIGNAL"J_s”SET UP"in"THIS CASE"at[T:8-26-13pg162])"SEE"3: 16~cv-1720 (AWT)
[Doc.12]f'FOUND”at"{1_, LWYAY. . Through the states"KNOWN”by”AIL”[L:Lne 9-10] use of"UNCORRECTED"
solicited"PERIJURY"followed by''PRE-STAGED"Professor"MALPRACTICE with"NO 'FURTHER"direct nor
"ANY"redirect examination.[T:8-26-13pg163-180]...Also Professor confimed“fﬂ&ND”signals at
[Line 25-271,."BN"..That"CORROBORATION"is depicted by" SMART"aleck'SECRET CODE"in"MISSING"
‘witness"FORUM"!!! [T:8-28-13pg141]"SEE"3:16-cv-1720(AWT) [Doc. 12]1"FOUND"at*2#311!

7. Then"WE HAVE"the"NON!disclosed"HAND/HEAD"nod ‘prosecutorial"SECRET CODE'(KWAK)judicially

" "MISCONDUCTED"through"SECRET WATER SIGNAL"for'SECOND"( g)”TmE"aﬁ[8—28413pg141 1"'SEE"SAME"

3:16~-cv-1 720(AWI‘)[Doc 12]”FOUND"at#2#'3 .With of course the Professors overruled"'HEAD"nod
"'SECRET CODE"objection [pg.92],together with"HIS"[pg.1]"RESPONSE"to( (KWAK) "SECRET"'inuendo in
"LIE"o £"DECEIT"are CORRUPT" intentional"ACTS"manipulating the"ACCURATE'record, an''STAGE SETTING"
for"END OF DAY'"set up'CARPENTFR SCAM"!!![T:8-28-13pg198-201]11!

- 8. "sol. .After"MO "uncorrected"m\IOWN”Detectlve Carpenter”PERJURY"regafdmg Why she don't

- want to be here today' [T:8-29~ 13pg9 101"SEE"3:16~cv-1 720 (AWT) [Doc, 121" FOUND"\at#44%5,, another

[,

v

o

AN, UYAl. Undlsputably”MUST"promd e''My!immediate. relief "RIGHTS, NOW with"NO" further"

"MISCONDUCTED" (KWAKY invoked" SECRET CODE"j esture"ENDED" Professor"MALPRACTICE" cross examination,
"'CORROBORATED'by"HIS"apology to everYone"_Ij‘Q_U_N_g“here on [pg.39)..Then undergoing anxiety''PANIC"
o}f"CARPEN*IER"prganized"mOWN"'solicited"PERJURY"her"SECRET SIGNAL'"of"RETREAT"is immediately
"MET"'with"THIRD" (3) (KWAK)"MISCONDUC‘]?ED"judicial"SECRET WATER SIGNAL)ending prosecutorial
questioning again J.nvokjng"NO”ProFessor Pattis"REDIRECT.'[T:8-29- 13pg42]. JINOWY . . This direct
prosecutorlal"IQ\IOWN"Trooper”BARROWS"sollc1ted"PERJURY "organlzed"Tﬂ\’IELY"endmg is"BEYOND"
"absolute certainty"STAGED SETTING"corroborating'CRIMINAL"KWAK" (KKs )"FOURTH"(4)”SECRET WATER'"
"SIGNAL"for"BARROWS"relayed confirmation"BACK"in affirmative"SECRET CODE[T:8-29-13py88-91 ]q,,

" SUFFERTNG"Of"ACTUAL INJURY" ||}

9:-.,%1_}}3@" .Corroboration of"MORE!Rockville GA 19"'SECRET SIGNAL"use in Tolland County
""CODE''of ongoing Corporate"CORRUPTION"ls"PROVEN"by"SFERRAZZA"Court with constitutional
verification.[EXHIBIT 1].."YES". .With''MOORE"a"BLATANT"inapplicable''SUA SPONTE" judicial
"GORRUPT"'doctrine in"SFERRAZZA"deliberate"BY PASS'proceduralRULE OF EVILYyes\HIS"spoken
"CODE"is an indisputable'CREATION'to"CLEARLY" thwart"JUSTICE"for"'ALLY..see Barlow v.Comm.
of Corr.166 Conn.App.408(quoting)150 Conn.App.781 at[EXHIBIT 2,3]!!!




(N

Case 3:20-cv-00534-JBA Document 132-3 Filed 07/07/20 Page 5 of 52

10.""NOW' . . Even''MOORE"out Lined"'SFERRAZZA" Habeas"'RULE OF EVIL"deliberate'BY PASS'|contrary
to"ALL"articulated"FACTS" that''IS"incapatible with constitutional"'RULE OF LAW|yes,recently
"PROMOTED''by Connecticut''SUPREME''Court opinion.2019 Comn.LEXIS 158;2019 WL 2494788."FOUND"
here at[EXHIBIT 4]!!!

11."SPECIAL NOTE"..This''PATTERN'"'is''SAME''verified"'REITERATIONin"MIMIC"with'MY" already
demonstrated constitutional "PROOF' corroborating' MERITS  of ""CRIMINAL' judicial"MISCONDUCT by
"DISHONOR"'of''SAMUAL SFERRAZZA'\.'AN'..Consistant with'"DISHONORABLE'‘recent(2019)"BEDROCK"
GA 19"ACTIONS"of"JOHN M.NEWSOM''along''SEVERAL''others as''FOUND'in''BOTH MY''civil"R.I.C.0"

18 U.5.C.81961-67"CAUSE OF ACITONS!.UYES! Pending in this U.S'SUPREME'Court at NO.19-8284!

Wherefore with''RESPONDENTS"'stated position. in''EXERSIZE"of''FIFTH' amendment"SILENCE,.YAY.,
UnderﬁMX COMPETENTLY"artlculated compliant"'SHOWING''petitioner explicitly request the
constitutional"AUTHORITY"of"SUPREME"Court"gﬂlEE"Justide"JOHN ROBERTS''under''GREAT HONORABLE''
28 U.S.C.§ 2601 to''TAKE'"expeditious''CORRECTIVE ACTION'and''GRANT''this'"EMERGENCY''declaration,
then"ORDER MY''immediate"ENLARGEMENT''on''PERSONAL RECOGNIZANCE!''pending'™MY FINALITY'"in above
"ENTITLED"forgoing"REALM"of jurisdictional'SUBJECT MATTER''}}

EXPLICITLY SUBMITTED "y

BY: ’mw Faduol Tonocence!
MICHAEL A.YOUNG

The"SOLE FORCES'of"TOP SECRET SPECIAL"intelligence eliminating"ALL"forum of ‘malicious"LAW"I

DECLARATION UNDER 18 U.S.C.§1621/28 U.S.C.§1746
I,Michael A.Young declare in''TRUTH"affidavit process,certified under penalty of''PERJURY"
that the information in this application is"TRUE'and"ACCURATE!'to the"BEST"of'M{''’knowledge
an intelligence which''CAN ONLY''be"'REBUTED''by''SAME''in'‘RESPONSE''thereto.Filed under''SUPREME"
Court"RULE 29.2"procedure for the benefit of"TIMELY''filing...The undersigned further

declares that'"HE'is the petitioner in this"ACIION'"and"HIS'forgoing application was mailed
Aﬁ

first-class postage prepaid on AprllzﬁﬁQOZO placed in the institutions''LEGAL'mail system
e’ neHEl Moy 20,3030 1
Executed at Cheshire CI. Cheshlre CT.on Apr113C?QOZO Ay
“AGATY mm7a®, 203014 BY:, "%/ Fﬁc‘\’u&‘ﬂm&n&am

MICHAEL A.YOUNG

FURTHER DECLARATION UNDER 18 U.S.C.§1621/28 U.S.C.§1746
I,Michael A.Young further"DECLARE"this"SUPREME”Court"RULE’21"motion is further certified
as''COMPETENT"'compliant application under"RULE.22"for"ENTITLEMENT''as set forth by"QUR''U.S.
"'SUPREME''Court"RULE 36.3 (2) , (byand 36.4 applicable"RELIEF" 1!

By" 0, F Cha\fwmoc@nce“
MICHA A.YOUNG
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Hlemoraniu

OFFICE OF
THE CHIEF STATE’S ATTORNEY
'~ 300 CORPORATE PLACE

ROCKY HILL, CONNECTICUT 06067
PHONE (860) 268-5800  FAX (860) 258-5858

_IP.'MMM
,\

m

TO:  Michael|Gailor |
Executive Assistant State’s Attorney

FROM: Michael Sullivan |

Chief In%

pector

DATE: 02/02/20;17

SUBJECT: Allegatlolus I\/Iade by Court Reporter Lori Guegel

At your direction [ inftiated an nlvestlgatlon into the alle gations made by Court Reporter

Lori Guegel.

On 01/06/2017 (1300

1

hours) I 1§1et with Guegel at the Tolland County Courthouse. I had

previously spoken to Guegel by'telephone and explained my inquiry to her. She indicated she

had spoken to her superv

1sor and Would meet with me. Guegel presented as very reluctant to

spealc with me. It was clear that she felt her job was in jeopardy, We spoke for at least ten

minutes before she agree

Guegel stated she was

d to spealc with me about the allegatioris she initiated.

the court reporter on the matter of Daaiel Diaz v. Warden

(12/07/2016.) She believed the tual last four days. Guegel repozted the first three days were

uneventful.

Guegel stated that on 1[L'he fourth’ day SASA Mary Rose Palmsse was testifying. Guegel
explained that her positicn in the courtroom faces the galiery. The witness and the judge are

behind her. Guegel state

she can see the gallery but cannot see the witness or the judge.

Guegel stated there was dne male in the gallery, believed to be sitting in the second row,
behind Daniel Diaz. Guegel stated she later learned from Defense Attorney Stephanie Evans
that this male was Jerry C hrostowski.

Guegel stated that Pal

Inese was fcestifying for approximately cue hour. Guegel stated that

approximately six (6) times she observed hand signals bging made by Chrostowski to

Palmese. Guegel stated t
Palmese a question. Palr
Chrostowski. Each time

1at on each of these occasjons the defense attorney would ask
) ~ . : .
ese would start to answer and receive a hand signal from

the judge would interrupt or let her finish and then state the answer

!
4
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"SASA Jo Anne Sulik wo

- did not see the Judge cut

ﬁﬂemnranhu

that Palmese meant to an

Guegel was asked to ¢
hand near the neck and (&

Guegel stated that the
Guegel stated the defensg
prior trial.

Guegel stated, “that’s'when it fully hit me.”

OFFICE OF
THE CHIEF STATE’S ATTORNEY
- 300 CORPORATE PLACE

ROCKY HILL, CONNECTICUT 06067
PHONE (860) 258-5800 FAX (860) 258-5858

m

swer. Guegel stated that on each of these occasions Chrostowski and
uld cover their faces and laugh.

xplain the hand signals. Guegel described one as a motion of the
1e other as a motion of the hand by the side of the head.

next wittess to testify was a “cop” (Attomney Frank Canace.)
> attomey} starting to ask questions about hand signals being used in a
Guegel stated she then realized that

Chrostowski had been si gnahng Palmese

Guegel stated that it appear ed to her that the Judge, Palmese, and Chrostowski were
working in a comdmateq fashion. She believes that the Judge was interrupting Pahnese and

then answering the quest

Guegel stated that duri

1ons for hel

ing a breék she ran into the defense attorney on the elevator. Guegel

advised the defense attorney what she had observed.

Guegel stated if she looked at the transcript she would be able to point out the parts of the

testimony where the sigr

aling took place. Guegel stated she was not allowed to type the

transcript and directed me to her supervisor, Sharon Rosato. Guegel agreed to meet at a later
time to review the transdript when it was obtained by me.

I met with Sharon Ro

Temporary Assistant
stated she was the Clerk
‘Warden.

sato i1mnéd'1ately after Guegel and ordered the transcript.

Clerk (TAC) Mary Clark was intewiev':/ed on 01/06/2017. Clark
in the courtroom on 12/07/2016 in the case of Daniel Diaz v.

Clark stated that she sits to the right of the Judge and in fronﬁ of the Petitioner. The

witness sits to the left of

the Judge. Clark stated she cannot see the witness from her position.

Clark stated she did see one male in the gallery (Chrostowski) sitting behind the Petitioner.
Clark stated she did not see Chrostowski making hand signals to the witness. Clark stated she

i
off the witness or suggest answers to the witness.

|
Clark stated she was laware of.the general allegations in this case as a result of hearing
from others in the courthouse.

P‘age 2of4
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| OFFICE OF
‘K THE CHIEF STATE'S ATTORNEY
! 300 CORPORATE PLACE

ROCKY HILL, CONNECTICUT 06067
PHONE (860) 258-5800 FAX (860) 258-5858

On 01/06/2017 T interviewed Judicial Marshal Rick Barile. Barile was one the marshal’s
assigned to the case of Daniel Diaz v. Warden on 12/07/2016. Barile stated he did see one
male in the gallery behind the Petitjoner. Barile did not see any hand signals being made by
this male. Barile stated the J udge did nothing otit of the ordinary during the trial.

Barile stated that Pam}ese was an authoritative figure and didn’t need any directions during
her testimony. It was clear to Barile that Palmese didn’t like bemg questioned and was used

to being the one asking th

e quest101 S.

Michael Pio (Lead Marshal) 1dent1fled Pat Coomey as the second marshal assigned to the

Daniel Diaz v. Warden ¢
Coomey stated he had no

urtroom on 12/07/2016. 1 interviewed Coomey on 01/06/2017.
recollection of being in the courtroom. Coomey stated that if

nothing out of the ordinary happergd then each day blends together and he couldn’t
dlffelenUate 12/07/2016 flom any cther day. '

On 02/01/2017 T met with Guegel at the Tolland County Courthouse a second time.

Guegel was given a copy
the transcript where she 2

of the transcript from 12/07/2016 and asked to point out the areas of
lleges signals were involved. Guegel agreed to do so and asked if

she could read and absorb the transcript first and meet with me another date. I asked Guegel

to read the transcript and
s0.

Guegel was asked to ¢
convicted. Guegel stated

makes nq%ations where certain things happened. She agreed to do

xplain her statement to Judge Bright that Diaz had been wrongfully
that she formed this “opinion” during Canace’s testimony. Canace

testified that he was also |a police officer and did not advise Diaz of this fact. This formed the

basis of Guegel’s “opinic

I also advised Guegel
to hand signals in a prior

)

L.

that in reviewing the transcript it was apparent that Evan’s reference
trial was a trial not related to Diaz. Guegel stated she did not know

what trial Evan’s was referring to.' The testimony just made her realize what was happening

in Diaz’s trial.

On 02/02/2017 Ireceived a teldohone call from Guegel. Guegel stated she was “not

comfortable with spealdl!;g to [me} again.”

Guegel stated that hey supervisor advised her

today that she (supervisoir) would be docking Guegel’s pay for the time she spent speaking to
me on 02/01/2017. Guegel stated she knows that her allegations have put her on people’s

<
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stated she would not meet
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OFFICE OF
THE CHIEF STATE'S ATTORNEY
300 CORPORATE PLACE

RCCKY HILL, CONNECTICUT 06067
PHOINE (860) 258-5800 FAX (860) 258-5858

-
L)’ay beingf docked Guegel feels that hex job is in jeopardy. Guegel
ith me again and will be retirning the transcript to me.

t
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408 JUNE, 2016 166 Conn. App. 408.

Barlow v. Commissioner of Correction

[ 1

__CONNEGTICUT LAW a86.3-20-cv-003345JBa Documen
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166 Conn. App. 408 JUNE, 2016

= Barow v. Commissioner of Correction

This court concluded as a matter of law that M rendered ineffective
assistance in having failed to advise the petitioner adequately corcerning
the trial court’s plea offer. This court also determined that because M
had rendered ineffective assistance, it did not need to consider whether
N had rendered deficient performance in failing to pursue a claim of
ineffective assistance against M. This comrt's remand oxder, inter aliz,
directed the habeas court to conduct further proceedings on the issue
of whether the petitioner had been prejudiced by M's deficient perfor-
mance. Thereaffer, on remand, the proceedings were presided over by

the same judge who presided over the initial habeas proceedings and

ALISON BARLOW ». COMMISSIONER
OF CORRECTION
(AC 37417)

Beach, Keller and West, Js.
Syllabus

The pekitioner, who had been convicted of various erimes, claimed that
his trial counsel, M, and his appellate counsel, N, rendered ineffective
assistance. The habeas court rendered judgment dismissing the claim
against M and- denying the claim against N. The petitioner thereafter
appealed to this court, which reversed the habeas court’s judgment in
part and remanded the case to the habeas court for further proceedings,

NE e
,

issued the judgment that was reversed in part. The habeas court first
conducted 2 hearing concerning this court’s remand order. The peti-
tioner argoed that the remand order required a new evidentiary hearing
and that the matter should be decided by a different judge. The respon-
detsh Somudissivaes o Correction argued that the remand order was in
the nature of an articulation request and didnotrequire anew evidentiary
hearing, but only a decision as to the issue of prejudice on the basis of
the evidence already in the record. The courtruled that the respondent's
interpretation was morelogical and that the remand order did not require
anew evidentiary heating, but meraly necessitated firthér proceedings.
Thereafter, the court denied the petitioner's motion for recusal in which
he argued that the court was preciuded by statute (§ 61-183c) and rule
of practice (§ 1-22 [a]) from retrying the case on remand. The court
thereafter denied the petition for a writ of habeas corpus. The court
then granted the petition for certification to appeal, and the petitioner
appealed to this court. He claimed, inter alia, that the habeas court
improperly denied his motion for recusal and his request for an eviden-
tiary hearing. Held: »

1."The habeas court improperly denied the petitioner's motion for recnsal
because § 61-183c necessitated that a different judge preside over the’
proceedings on remand, as that statute applied to the habeas judge here

~ who tzied the case without a jury and whose judgment later was reversed
by this court; accordingly, because the respondent could not demon-
strate that the habeas judge's failure to recuse himself was harmless

. error, the habeas court's judgment was reversed and the ¢ase was
remanded so that a different habeas judge counld &y the issue of whether
the petitioner was prejudiced by M's deficient performance.

2. This court determined that its previous remand order did not preclude
an evidentiary hearing or Iimit the habeas court to a consideration of
only the evidence that had been admitted in the prior habeas proceeding,
as it was not appropriate for the habeas court to construe the remand
‘order as being in the natare of an articulation request, and there were
no findings as to the issue of prejudice for the couwrt to explain becanse
it did not make findings as to prejudice in its prior opinion; inoreover,
if this court had determined that it was appropriate for the habeas court
to make a finding with réspect to prejudice on the basis of the evidence

-5
=4
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in the record, it would not have ordered further proceedings for that

* purpose, but would have instructed the habeas court to articulate with
regpect to that limited factual issue that had been litigated by the parties
at the first habeas irial
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formance.! We agree with the first and second claims
raised by the petitioner, reverse the judgment of the
habeas court, and remand the case for further proceed-
ings consistent with this opinion. :

The following facts and procedural history are rele-
vant to this appeal. In 1998, following a jury trial, the
petitioner was convicted of attempt to commit murder

—_— ] brought-to-the-Superior-Court-in-the judicial-district-of

Tolland and tried fo the court, Sferrazza, J.; judgment
dismissing the first count of the petition and denying
the second count of the petition, from which the peti-

-~ toneiy on the granting of certification;appeaied to this

court; thereafter, this court reversed in part the judg-
ment of the habeas court and remanded the case for
further proceedings; subsequently, the court, Sfer-
razza, J., denied the petitioner's motion for recusal;
thereafter, the court, Sferrazza, J., denied the petition
and rendered judgment, thereon, and the petitioner, on
the granting of certification, appealed to this court.
' Reversed; further proceedings.

Naomi T. Fetterman, with whom was Aagron J.
Romano, for the appellant (petmoner)

Mztchell S. Brody, senior assistant state’s attorney,

with whom, on the brief, were Maureen Plait, state’s
attorney, and Fuva B, Lenczewski, supervisory assistant
state’s attorney, for the appellee (respondent).

Opinion

EKELLER, J. Following a grant of certification to
appeal, the petitioner, Alison Barlow, appeals from the
judgment of the habeas court denying his amended
petition for a writ of habeas corpus. The’ petitioner
claims that the court improperly (1) denied his motion
for recusal, (2) denied his request for a new evidentiary
hearing, and (3) concluded that he failed to demonstrate
prejudice as a result of his trial counsel’s deficient per-

53a-b4a, conspiracy to commit murder in violation of
General Statutes §§ 53a-48 (2) and 53a-54a, two counts
of assault in the first degree in violation of General
“Etatutes§ 53855 (2) (1) and aleration of & firearm
identification number in violation of General Statutes
§ 29-36. The petitioner was sentenced to a total effective
term of thirty-five years imprisonment. Following a
direct appeal brought by the petitioner, this court
affirmed the judgment of conviction. Siate v. Barlow,
70 Conn. App. 232, 797 A.2d 605, cert. denied, 261 Conn.
929, 806 A.2d 1067 (2002).

Following his conviction, the petitioner brought sev-
eral petitions for a writ of habeas corpus. At issue in
the present appeal is an amended petition that the peti-

in-viclation-of-General Statutes §§ 53249 (2) (2) and

tioner filed on Jamiary 17, 2002—his third petition for

a writ of habeas corpus—in which he alleged in count
one that his'trial counsel, Attorney Sheridan L. Moore,

rendered ineffective assistance in connection with a
pleabargain offer® and in connection with the represen-

! Because our resolution of the petitioner's first claim is dispesitive of
the appeal, we need not address his third claim. We will address his second
claim becanse the issue involved therein is lﬂcely to arise during the proceed-

ings on remand.

£ Specifically, the petitioner alleged: "“Txial counsel's representation with
regard to the plea bargain offer was ineffective in the following ways:
“a. counsel failed to advise the petitioner that the offer was 2 one-lime
offer and if not accepted immediately it wonld be withdrawn;
rb .counsel failed 1o explain the court's position regarding the offer;

“c. counsel failed to explain that the court-would not accept a counteroffer -

from the petitioner;

“d. counsel failed to return to the lockup and advise the petitioner that
the court rejected his counteroffer so that the petitioner would have an
opportunity to accept the court's offer;
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tation that she afforded the petitioner during the trial
generally.? In count two, the petitioner alleged that his
prior habeas counsel, Attorney Christopher Neary, ren-
dered ineffective assistance by failing to pursue a claim
that Moore had rendered ineffective representation dur-
ing his criminal trial.

Following a hearing, the habeas-court-Sferrazza, 95—

T dismissed the amended petition with respect to the
claim of ineffective representation by Moore set forth
in count one. With respect to this count, the court, sua v
_sponte, invoked the doctine oi-deliberste-bypass and™ 7 7
stated, in relevant part: “This, the petitioner’s third

“e. counsel failed to provide a meaningful explanation of the plea offer .
extended by the court;

s counsel failed to adyise the petitioner as [to] the benefits of accepting
the court's offer;

“g counsel failed to recommend the petitioner accept a beneficial offer;

5. counsel failed to request {that] the court continue the case to give the
petitioner an opportunity to consider the offer and/or discuss the offer with
farmnily before the court withdrew the offer; .

4. counsel failed to discuss the strength of the state's case and evidence
before the plea offer was withdrawn;

. counsel failed to advise the petitioner of the mandatory minimums,
maximum sentences of each separate offense and the effect of consecu-
tive sentences;

“I counsel failed to ensure {fhat] the petitioner had an opportunity to
aceept the court’s offer after he was fully advised of all implications, legal
and otherwise.”. :

3 The petitioner alleged: “Trial counsel's repregentation with regard to
trial was ineffective in the following ways:

“a. counsel failed to visit the petitioner in jail to discuss the state’s evi- -
dence, the strength of the state’s case, the defenses which could bepresented
and evidence which could be presented in defense of the case;

*h, counsel failed to keep fthe] petitioner informed as to the status of
the case; : .

%o counsel fafled to communicate with [the] petitioner either in writing
or by telephone; . .

8. counsel failed to advise the petitioner of the specific elements of each
crime charged and the maximum and minimum penalties which could be
imposed if convicted; . :

“g. counsel failed to meet with potential witnesses prior to trial;

“f, counsel failed to request [that] the physical evidence be examined by
the state forensics laboratory; ’

“g counsel failed to develop any theory of defense for trial;

*n. counsel failed to file 2 motion in limine to prevent testimony about
statements allegedly made by the petitioner to police officers;

% . coungel failed to do any investigation prior to trial”
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habeas action in which he has asserted claims of ineffec-
tiveness against Moore, is a blafant example of the
procedural evils that the deliberate bypass rule was
created to thwart.” The court denied the petition with
respect to the claim of ineffective representation by

relevant part, failing to pursue a claim of ineffective
representation against Moore, the court made several
findings with raspect o the nature of Muore's represen-
tation of the petitioner with respect to the plea offer.
In relevent part, the court stated: “The court has found
that Moore fully apprised the petitioner as to the terms
of the plea offer, including iis temporary nature, the
strengths and weaknesses of the prosecution and
defense cases, and the possible outcomes after trial,

“Moore, at the time of the petitioner’s criminal case,
had seventeen years of experience handling serious
criminal matters as a special public defender and five
and one-half years as a public defender for the Water-
bury judicial district. This experience entailed
defending clients charged with murder and trying such
cases to verdict. No expert witness testified eritically
of Moore's representation of the petitioner. To the con-
trary, Attorney Neary averred that he examined Moore’s
performance for the petitioner’s defense and found no
basis for such an ineffective assistance claim .againss
her.

“The cowrt determines that the petitioner has failed
to prove that Moore was deficient in any of the ways
alleged surrounding the petitioner's rejection of the nine
year plea offer. As a result, the petitioner has also failed
to meet his burden of establishing that [prior habeas
counsel had] rendered ineffective assistance by with-
drawing the claims against Moore through amended
petitions.” (Citations omitted.)

N

T
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The pétitioner appealed to this court from the judg-
ment of the habeas court. With respect to the petition-
er's claim that the habeas court improperly dismissed
his claim thai Moore had rendered ineffective assis-
tance with respect to the trial court’s plea offer, this
court ruled that; in the absence of any claim by the
respondent, the Commissioner of Correction, that the

TTT781, 785-88, 93 A.84 165 (2014). After Teviewinig tie T T T U |
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whether Neary's performance was deficient for failing

. to pursue the issue of Moore's performance.” Id., 783

n.l

In the rescript of our opinion, this court set forth the

following order: “The judgment is reversed in part and

the case is remanded for further proceedings on the
issue of whether the petitioner was prejudiced by coun-

docirine of déliberate bypass #pplied inthe present™
case, the habeas court erroneously had relied on that
doctrine in dismissing that aspect of the petition. Bar-
low v. Commissioner of Correction, 150 Conn. App.

findings of the habeas court and the evidence in the
record, which included Moore'’s testimony during the
habeas trial, this court disagreed with the habeas court’s
assessment of Moore's representation, This court, refer-
Ting to Moore's undisputed testimony at the habeas frial,
concluded as a matter of law that Moore’s performance
with respect to the plea offer was deficient “because
she did not give the petitioner her professional advice
and assistance concerning, and her evaluation of, the
court’s plea, offer.” Id., 802.

Although we resolved the issue of deficient perfor-
mance in the petitioner’s favor, this court rejected the
petitioner’s argument that, on the basis of the record,
we could presume that he was prejudiced, under the
applicable standard of prejudice, as a result of Moore’s
deficient performance concerning the plea offer. Id.
This court agreed with the respondent that the habeas
court 'was in the best position fo determine an unre-
solved issue integral to whether the petitioner was prej-
udiced by Moore’s deficient performance, specifically,
“whether it is reasanably likely that the petitioner would
have accepted the offer had he received adequate advice
from Moore.” Id., 804. In light of our resolntion of the
claim concerning Moore, this court concluded that it
did not need to consider, on its merits, “the issue of

sel's deficient performance. In the event that the habeas
court finds that the petitioner has established prejudices,
and no timely appeal is taken from that decision, the

jrdgment iz reversed and fthe case is remanded with

direction to grant the petition for a writ of habeas cor-
pus. In the event that the habeas court finds that.the

- petitioner has failed to demonstrate prejudice, and no

timely appeal is faken from that decision, the judgment
is reversed only as to form and the court is ordered to
render judgment denying rather than dismissing the
petition as it relates to the claim that Moore provided
ineffective assistance of counsel.” Id,, 804-805,

Judge Sferrazza, who had presided over the habeas
proceedings and, as discussed previously in this opin-
ion, had issued the prior judgment that was the subject
of this court’s prior decision in the habeas matter, pre-
sided over the proceedings on remand. The record
reflects that on August b, 2014, at a hearing following the
issuance of this court’s remand oxdey, Judge Sferrazza
asked the parties to express their positions with respect
to several issues, including whether this court’s remand
order required the court to hold an evidentiary hearing
or whether the order required the court to make the
required finding with respect to prejudice on the basis of
the evidence in the record. Additionally, Judge Sferrazza
raised the issue of whether, following this court's rever-
sal of his prior judgment, he was presumptively disquali-
fied from continuing with the case.

The peﬁtioner argued that this cowrt’s remand order

required a new evidentiary hearing and argued that the

44
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matter should be heard and decided by a different judge.
The petitioner’s attorney stated that the petitioner
would not waive his right to have the matter heard by a
different judge. The respondent argued that this court’s
remand order did not require a new evidentiary hearing,
but merely a decision to be made on the basis of the
evidence already in the record. Further, the respondent

———argued—that, because Jidge Sferrazza 2 had not yet

decided the specific factual issue set forth in this court’s
remand order, it was proper for him to hear and decide
the matter. Thereafter, on August 11, 2014, Judge Sfer.

" razza issued a memorandum of decision in which he

 concluded that this court’s remand order did not require

2 new evidentiary hearing, In relevant part, the court
stated: “The court and the parties have found this
remand order somewhat perplexing. The respondent
asserts that the Appellate Court’s order is in the nature
of an articulation order concerning the prejudice deter-

mination. Under this view, this court would simply .

review the evidence adduced at the habeas hearing and
render a decision resolving the prejudice question.

_ “The petitioner, on the other hand, argues that the
App ellate Court intended that anew evidentiary hearing
take place at which the parﬂes ‘could introduce evidence
not previously presented. He also cgntends that General
Statutes § 51-183c would necessitate that a different
habeas judge preside over the new evidentiary hearing.”
The court went on to conclude that the respondent’s
interpretation of the order was more logical. Among

" the reasons it set forth for its interpretation of this

court’s remand order, the court observed that the order
did not explicitly mandate a new hearing, but merely
necessitated further proceedings. Accordingly, with
respect to the prejudice isste before the court, it
directed the parties to submit ‘supplemental briefs
“based on the evidence previously admitted . z
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On Aungust 15, 2014, the petitioner filed a motion for
review of Judge Sferrazza’s decision with this court.
The respondent opposed the motion. This court dis-
missed the motion on the ground that the issues raised
therein were not subject to interlocutory revievw.*

for recusal in which he brought into focus some of
the arguments he had raised at the previous hearing
concerning this court’s remand order.® Relying on § 51-
188¢5-and- Practive BEUE T 1-22 (a), the petltloner
argued that, following this court’s reversal of the prior
Jjudgment, Judge Sfexrazza was prohibited from refrying
the case on remand. Additionally, relying oh rule 2.11
(a)® of the Code of Judicial Conduct, the petitioner
argued that recusal was warranied because Judge Sfer-
razza's impartiality during the proceedings on remand
might reasonably be questioned. The petitioner, first

. noting that, in his prior decision, Judge Sferrazza, sua

sponte, had applied the docirine of deliberate bypass
in the respondent’s favor and, in the context of rejecting

4 Ag a result, this court's 1uling on the motion for review did not assistin

resolving the issues raised by Judge Sferrazza concerning the remand order.

® Attached to the motion was an affidavit from the petitioner's counsel,
Aaron J. Romano, in which he averred in relevant part that the motion was
made in good faith and in furtherance of the petitioner’s constitutional rights,

® General Statates § 51-183c, entitled, “Same judge not to preside at new
trial,” provides: “No judge of any court who tried a case witheut a jury in
which a new trial is granted, or in which the judgment is reversed by the
Supreme Court, may again try the case. No judge of any court who presided
over any jury frial, either in a civil or criminal case, in which a new trial is
granted, may again preside at the txial of the case,”

" Practice Book § 1-22 (a) provides in relevant part: “A judicial authority
shall, upon motion of either party or upon its own motion, be disqualified
from acting in a matter if such judicial authority is disqualified from acting
therein pursuant to Rule 2.11 of the Code of Judicial Conduct or because
the judicial aunthority previously tried the same matter and a new trial was
granted therein or because the judgment was reversed on appesl . . .*

 Rule 2.11 (a) of the Code of Judicial Conduct provides in relevant part:

“A judge shall disqualify himself or herself in any prcceedmg In which the

- judge's nnpartlahty might reasonably be questioned .

On.September-24;- 2014, the petitioner filed a motion

o
N
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the petitioner's claim against habeas counsel, had
rejected the petitioner’s argument that Moore had per-
formed deficiently in connection with the plea
agreement, argued: “Tt is difficult to conceive that the
trial court will be able to render a finding that [the

petitioner] was prejudiced by conduct that, on the same

record, the trial court did not find to be deficient, and

® | @
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a previously undecided matter. . . . [Rleversal of a
Judge’s decision on one, limited issue in a case does
not disqualify the judge from further participation with
respect to other aspects of the case despite having the
salutary experience of being overmmed by a higher
tribunal.”

After the court rled on the motion for recusal, both

preserve the appearance of impartiality and [the peti-

tioner's] constitutional rights to a fair trial, this court

should recuse itself.”

T his memorandum of decision denying the petition-
er’s motion for recusal, Judge Sferrazza stated in rele-
vant part: “The court discexns no cogent reason for
recusal, . . . [Tlhis court has construed the remand
order to compel the court to issue findings and rulings
pertinent to the prejudice component of [Strickland v.
Washingion, 466 U.S. 668, 637, 104 S. Ct. 20562, 80 L.
Ed. 2d 674 (1984)] without the taking of additional evi-
dence. It would be impossible for a different judge to
fulfill that mandate. This would fly in the teeth of the
Appellate Court’s remand order.

“More importantly, the mere fact that a trial court
has ruled against a party on one aspect of a case and
that ruling was reversed on appeal fails to implicate
General Statutes § 51-183c. The Appellate Court did not
order a new trial, nor did it reverse this court as to the
prejudice prong of Strickland.” (Emphasis In origimal.)
The court, relying on Taft v. Wheelabrafor Puinam,

 Inc., 255 Conn. 916, 763 A.2d 1044 (2000), and Statev.

Santzago, 245 Conn. 301, 715 A.2d 1 (1998), concluded
that recusal was not required by the Code of Judicial
Conduct. The court stated in relevant part: “The present .
case, on remand, involves no new evidence. Although
it is not an articulation order, which compels a trial
court to explain the conclusion it reached previously,
the remand order is in the nature of an articulation of

et PR L TS e s e SBa P b R

the petitioner and the respondent filed briefs with
respect to the issue set forth in this court's remand
order. The respondent objected to any attempt by the

petitioner o rely o matters thal-were-vubside ol £ae -

evidence that had been admltted at the petitioner’s
habeas frial ‘

In his written memorandum of decision of November
17, 2014, which is the subject of this appeal, Judge
Sferrazza stated: “Because the remand order [of the
Appellate Court] lacks clarity in some respects, a con-
troversy had arisen as to whethet the Appellate Court
intended to require an entirely new habeas trial, before
a different habeas judge, limited to adjudicating the
prejudice issue, or simply was refurning the matter to
this court to make findings and draw conclusions as to
prejudice utilizing the prejudice test . . . based on the
evidence previously admitted. This court resolved that
conundrum . . . holding that thé Appellate Court
meant for this court to supplement its original decision
by determining those factual issues as to prejudice,
which were previously unaddressed [in its prior
decision].”

In its memorandum of decision, the cowrt set forth
several findings concerning Moore that it had set forth
in its prior memorandum of decision addressing the
merits of the petition for a writ of habeas corpus.
Althoudh itis unnecessary for"us to set forth these

set forth a genera]ly positive assessment of Moore’s
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performance with respect to the plea offer. The habeas
court found that Moore advised the petitioner of the
status of the plea offer made by the trial court, “thor-
oughly reviewed” the evidence and possible witnesses,
discussed matters related to the plea negotiations, and
cautioned the petitioner that “a jury might find the
prosecution’s case persuasive despite his denials of par-

. ficipafioninthe drive-by-shooting™at issue in-the-case.—
The petitioner, who received a sentence of thirty-five
years of incarceration, attempted to demonstrate that,
with proper counsel! from Moore, it is reasonably likely

o —=that he-would heve accepted-aplea offer thatwowd ™ ™
zggeﬁiuérﬁilﬁz ;zzz.fgﬁece:&ezinz%%gimgﬁ in’ his desire .to go to .mial,. unless the plea offer was
time did the petitioner express any interest in accepting reduced to. SIL years unpnson’mem_t, one WOUlC.] have
a plea disposition which entafled more than six years expected hlm to request Moore’s opinion as fo his best
incarceration. At the habeas trial, the petitioner averred , course of action or know the reason why she declined
that, had Moore recommended that he/agree to.the plea ;  to afford him the benefit of that opinion.” On the basis
offer as being in his best interest, he would have readily , of its findings, the court denied the amended petition
changed his plea and accepted the sentence indicated, for a writ of habeas corpus. This appeal followed.
namely, fourteen years, execution suspended after the

determination, the cowrt found that the petmoner had

believed that his codefendants planned on retracting

. ‘ their statements implicating him in the crimes, the peti-
toner had consented to Neary ornitting allegations of
ineffective assistance of counsel claims against Moore
in the context of prior habeas matters, and that the

- petitiener-had-“ackmowledged that Tie iever inquired
of Moore as to what he should do, nor about her lack
of recommendation [with respect to the plea offer].”
After observing that the petitioner had a lengthy crimi-

e e e+ A - o = ==y “history ahd 4 TATdliarty with the criminal court
) system, the court stated: “If the petitioner was frresolute

service of nine years.” After observing that this conrt 1

had determined that Moore had performed deficiently = First, we address the petitioner’s claim that the court

for failing to provide the petitioner with professional . improperly denied his motion for recusal. We agfee

advice and assistance, including her evaluation of the with the petitioner’s claim.

plea offer, the habeas court observed that the petitioner ' :

had not presented any expert evidence to support that . . Before this court, the petitioner reiterates the argu-

determination. The court also observed that Neary had _ ments that he raised before Judge Sferrazza, as set forth

testified that Moore had “handled the petltloners crimi- - - previously in this opinion. Thus, the petitioner relies

nal matter properly . ” on the undisputed procedural history of this case as
The court went on to conclude that the petitioner : zvilll as § 511;183(3, Pracmce'B.ook § 1-22 (=), and rule

failed to establish by.a prepondeﬁéche of the evidence 211 (a) of the Code of Judicial Conduct.

that there was a reasonable likelthood that he would

The issue of whether § 51-183¢ required Judge Sfer-
razza’s recusal in the present case is an issue of statu-
tory interpretation over which we exercise plenary

’ review. See, e.g., State v. Smith, 317 Conn. 338, 346, 118
Q_ . ‘ A.3d 49 (2015). “The process of statutory interpretation

have accepted the proposed mspgflmon and given up
his right to a jury trial had Mooye advised him that
accepting the offer was in his bést interest. Among
the findings made by the cowt with respect to this

e e ey
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involves the defermination of the meaning of the statu-
tory language as applied to the facts of the case, includ-
ing the question of whether the language does so apply.
. . . In seeking to determine [the] meaning [of a stat-
ute], General Statutes § 1-2z directs us first to consider
the text of the statute itself and its relationship to other
statutes, If, affer examining such text and considering
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“[Section] 51-183c, by its plain terms, applies . . .
to judges.” State v. AFSCME, Council 4, Local 1565,
249 Conn. 474, 480, 732 A.2d 762 (1999). “The statute
explicitly prohibits a judge who tries a case that is
thereafter reversed to try the case on remand. There is
no reasonable manner in which the language of the
statute can be interpreted to yield a different result.”

unambiguous and does not yield absurd or unworkable
results, extratextual evidence of the meaning of the
statute shall not be considered.c]. . . When a statute is

- 7iot plain 4nid unambiguous; wealso ook for interpre=

tive guidance to the legislative history and circum-

stances surrounding ifs enactment, to the legislative

policy it was designed to implement, and to its relation-
ship to existing legislation and Fommon Taw principles
governing the same general sdstjec"‘t)'matter .. .. The
testto determine ambiguity is whether the statute, when
read in context, is susceptible to ore than one reason-
able interpretation.” (Internal quotation marks omit-
ted.) Efstathiadis v. Holder; 317 Conn. 482, 486-87, 119
A.3d 522 (2015). '

The mandate of § 51-183c, a'subj__e_ct of prior judicial
interpretation, is plain and tnambiguouns. I pfovides in
relevant part: “No judge of any court who tried a case
without a jury . . . in which the judgment is reversed
General Statutes § 51-183¢. Our rules of practice give
effect to this statatory right by providing in felevant

. part: “A judicial authority shall, upon motion of either

party or upon its own motion, be disqualified from act-
ing in a matter if such judicial authority is disqualified
from acting therein . . . because the judicial authority

previously tried the same matter and . . . the judg-
ment was reversed on appeal. . . .” Practice Book § 1-
22 (a).

“of adversarial proceeditigs. .

Gagnev: Vaccoro; 133 CormApp 431,437, 35 A.3d380
(2012), rev’d on other grounds, 311 Conn. 649, 80 A.3d
186 (2014). “Furthermore, we have narrowly construed
§ 51-183c to apply solely to irials and not to all types

not apply to pretrial or short calendar proceedings.”
(Citation omitted; internal quotation marks omitted.)
Board of Education v. East Haven Education Assn.,
66 Conn. App. 202, 216, 784 A.2d 958 (2001) (declining
to extend § 51-183c to arbifration process); see also
Lafayetie Bank & Trust Co. v. Seentkuti, 27 Conn. App.

15,19, 603 A.2d 1215 (1991) (“{slection 51-183c unam-

biguously applies exclusively to “irials,’ as distinguished
from pretrial or short calendar matters™), cert. denied,
222 Conn. 901, 606 A.2d 1327 (1992).

Consistent with the arguments advanced by the
respondent, Judge Sferrazza reasoned that recusal was
not warranted because, in his prior decision, he had
not made any findings concerning prejudice and, thus,
this court had not reversed his prior judgment on the
basis of such findings. Judge Sferrazza also reasoned
that recusal was not warranted because he viewed this
court’s reversal as relating to only one aspect of his
decision. Likewise, the respondent urges us to conclude
that § 51-183c does not apply because this court's
rescript expressly stated that the habeas court’s judg-

~ment was “reversed in part . . . . Barlow v. Commis-

sioner of Correction, supra, 150 Conn. App. 804.

Neither the court nor the respbndent has advanced
any authority in support of their narrow interpretation

. Bectioi 51183 des”

"
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~of § 51-183¢, and we are unaware of any such authority.
The statute broadly applies to judges who have tried
cases without a jury in which their judgment later is
“reversed.” The statute does not restrict its application
to cases in which issues to be considered on remand
are identical to those that already had been decided by
the trial judge. The reversal in the present case followed

a trial, and pertained to the same general claim that S I

——————yyas before the Court during the proceedmgs on remand,
namely, whether, under the proper standard, his trial
counsel’s deficient performance prejudiced the peti—

tioner, thereby depriving him of his right to.a fair frial ..~ oo oo

T “Thé Tiabeas court’s prior Judgment dismissed the pem-
tioner’s petition with respect to the claim that Moore
had rendered ineffective assistance and denied his
claim that prior habeas counsel had rendered ineffec-
tive assistance. It appears that this court reversed the
judgment ¢n pari, rather than in its entirety, because
it was able to dispose of the appeal without reaching
the merits of all of the claims set forth therein, including
the claim challenging that portion of the habeas court’s
judgment in which it denied the petition. Specifically,
this court explained that, in light of ifs resolution of
the petitioner’s claim that the habeas court Jmproperly
had dismissed the petition with respect to his claim
concerning Moore’s representation as to the plea offer,
it did not heed to, consider the claim that the habeas
court improperly had denied the petition with respect
to his claim that prior habeas counsel had rendered
ineffective assistance. Barlow v. Commissioner of Cor-

© rection, supra, 150 Conn. App. 783 n.1.

Judge Sfetrazza tried the petitioner’s habeas case and
rendered a judgment that, in part, was reversed by this
court. Although this court did not specify in its remand
order that a different judge should hear the case on
remand, the requirement imposed by § 51-183c nonethe-
less applied to the proceedings on remand. This court, o @
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in either its prior decision or remand order, did not
include any language that suggested that Judge Sfer-
razza should hear the case on remand, the purpose of
which was not to determine whether error occurred,
but to correct error. Cf. State v. Douglas, 10 Conn. App.
103, 119, 522 A.2d 302 (1987); see also State v. Gonzalez,
186 Conn. 426, 436 1.7, 441 A.2d 8 852 _(19_82) Itis of no—————
thatthe remand order requxred considergtion of anissue
in the case that Judge Sferrazza had yet to resolve on its
merits or that the prior judgment had not heantevensad —~ -~~~
with respectto Judge Sferrazza’s resolution of that umre-
solved issue of Tact. In order for the petitioner to prevail
on the issue of prejudice, the habeas court, on remand,
would have to substitute the decision of the Appellate
Court in place of its own prior decision, and to change
not only the reasoning or basis of its prior decision,
but the decision itself, which held that trial counsel’s
conduct was not deficlent. See Staie v. Lafferty, 191
Conn. 73, 76, 463 A.2d 238 (1983) (on remand trial court
must proceed in conformity with views expressed in
reviewing court’s opinion).

Because we conclude that recusal was warranted
under § 51-183c and Practice Book § 1-22 (a), we need
not address the petitioner's alternative argument that
recusal was warranted under rule 2,11 (a) of the Code
of Judicial Conduct. Rule 2.11 (a) of the Code of Judicial
Conduct provides in relevant part that “[a] judge shall
disqualify-himself or herself in any proceeding in which
the judge's impartiality might reascnably be ques-
tioned . »

Although we need not resolve the petitioner’s alterna-
tive argument that the couwrt did not properly consider
the application of rule 2.11 (a) in the present case,
we observe that, from an early stage in the remand
proceedings, Judge Sferrazza expressed his uncertainty

.. 'with respect to this court’s remand order, including the .
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issue of whether it was proper for him to hear the case
on remand. He afforded the parties an ample opportu-
nity to address the issue of his presumptive disqualifica-

tion under § 51-183c. Judge Sferrazza’s decision reflects

that becanse he concluded, albeit erroneously, that his
parficipation in the proceedings on remand was
required by this court’'s remand order,’ he logically
rejected-the petitioner’s-argument that his participation

®
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The respondent is unable to demonstrate that Judge
Sferrazza’s failure to recuse himself from the case on
remand was harmless error. We conclude that the
proper remedy is to reverse the judgment denying the
petition for a writ of habeas corpus and to remand the
case to the habeas court, so that the issue set forth in
this court's prior remand order may be tried by

in the proceedings on remand gave rise to a Teasonable
question concerning his impartiality.

® The record reflects that Judge Sferrazza also hased his decision, in part, '
"5 TS TElET that Whiy S6iits remand order preécluded himifrom considering

additional evidence. As we discuss in part II of this opinion, we diszgree
with this construction of the order.

T resolving the recusal issue, Judge Sferrazza relied on Taft v, Wheels-
brator Puinam, Inc., supra, 266 Conn. 916, and. Steile v. Santiago, supra,
245 Conn. 34041 1n.26. Having reviewed these authorities, we conclude that
neither of them governs the outcome of the recnsal issue before us. In Taft,
our Supreme Court did not set forth any analysis, let alone a holding, related
to the issue of 2 trial court's involvernent in a case on remand following a
reversal of its judgment by a reviewing court. It does not appear that such
issue was raised or -considered in Tafi. In Sentiago, our Supreme Court
reversed the judgment of a trial court with yespect to its decision not to
conduct a2 more extensive inguiry into a postverdict allegation of juror
misconduct, and remanded the case for farther proceedings. State v, Santi-
ago, supra, 340. On the basis of certain findings by the trial court, the
defendantraised a concern with respect to the conrt’s impartiality on remand
and claimed that 2 different trial judge should handle the case on remand.
4., 34041 n.25. Onr Supreme Court stated that the findings at issue *“[did]
notrender the court biased and [were not a} bar to conducting the necessary
Further inguiry on remand.” Id,, 341 n.26. In its brief discussion of this issue,
the court did not refer to § 51-183c or Practice Book § 1-22 (a). We observe

hat the court did not remand the case for a new trial on the merits of the

case, butfor further proceedings related to an allegation of juror misconduct,
As opposed Yo a new trial, such 2 proceeding is more like 2 sentencing

" hearing, a hearing related to pretrial matters, or 2 short calendar hearing—

proceedings to which § 51-183c does not apply. See, e.g., State v. Miranda,
260 Conn. 93, 131, 794 A.2d 506 (§51-183c does not apply to sentencing
hearings), cert. denied, 537 U.S. 902, 123 8. Gk 224, 154 L. Ed. 2d 176 (2002);
Board of Education v.-East Haven Education Assn., supra, 66 Conn. App.
216 (§ 51~183c doesnot apply to pretrial hearings or short calendarhearings).
In Yight of the particular circronstances of that case and the issues that
would come before the cowrt on remang, it determined prospectively that
the trial judge's participation in the case on remand would not give rise to

another judge. :

I

A

._..Aslthough we have concluded in part I of thiz opinion

that the judgment must be reversed and we remand the
case to the habeas court, we shall address the petition-
er’s. claim. that the habeas court improperly denied his
request for anew evidentiary hearing because that issue
is likely to arise during the proceeding on remand. See
State v. Tabone, 292 Conn. 417, 431, 973 A.24 74 (2009)
(addressing issue likely to arise on remand). We agree
with the petitioner. '

* As we have explained previously in this opinion, this

. court’s remand order stated in relevant part: “The judg-

ment is reversed in part and the case is remanded for
Jurther proceedings on the issue of whether the peti-
tioner was prejudiced by counsel’s deficient perfor-
mance.” (Emphasis added.) Barlow v, Commissioner of
Correction, supra, 160 Conn. App. 804. Judge Sferrazza
invited the parties to address the issue of whether he
should hold a hearing on remand. When the parties first
appeared before the court to discuss the nature of the
proceedings on remand, the petitioner represented that
he wished to present additional evidence to the court,
even specifying the nature of some of the additional

an appearance of impartiality or bias, Its determination in this regard was
dispositive of the issue of the propriety of the trial court's participation in the
case onremand, This court, however, did notmake a similar determinationin
its decision in the petitioner's prior habeas appeal.

cc
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evidence he intended to present.! In declining this “Determining the scope of a remand is a matter of
request, the court appears to have been persuaded by law because it requires the trial court to undertake a
the fact that the remand order did not explicitly man- legal interpretation of the higher court’s mandate in
date a new hearing. Agreeing with the respondent’s light of that court’s analysis. . . . Because a mandate
interpretation of the remand order, the cowrt viewed defines the trial court's authority to proceed with the
its role as being in the nature of providing an articula- case on remand, determining the scope of a remand is
tion.- Thus, the court ordered the parties to brief the akin o determining subject -matter-jurisdiction-——-7"" "~
prejudice issue solely on the basis of the evidence pre- —————|=""""""7 7 We have long held that because [a] determination

—————-yipusly submitted 16 the court. ' regarding a trial court’s subject matter jurisdiction is a

1 The petitioner-argued that he had been assigned new counsel who question of IZ'W! our review is plena.ty. e

determined there was additional, available evidence bearing on the prejudice .
inguiry that had not been Dre,?ente‘l at the fixst haheas iz Both ab-the - o=

s S “Wéﬂ"esta‘bﬁ"shed'pﬁiﬁféigs _g;.ov‘_em.,.:aw .- ~e‘r ,pl:éc;,eed-

e e = p T B Tater Subridssions to the court, the petitioner explained that ings after a remand by this court. In carrying out a
he intended to present new evidence that included, but was not limited _ mandate of this court, the frial court is imited to the
to, transcripts from his eriminal trial, expert testimony pertaining to frial specific direction of the mandate as interpreted in light

counsel’s plea advice, the arrest warrani for the petitioner, the mittimuses .. . s . s ..
reflecting the sentences raceived by the petitioner's two codefendants, testi- of the opindon . . . . This is the guiding principle that

mony from the petitioner’s two codefendants, and the witness list from the _ the frial court must.observe. . . . The.irial court should
petitioner’s criminal trial. The petitioner attached some of this additional examine the mandate and the opinion of the reviewing
evidence fo his posttrial brief but, following an objection by the tespondent, court and procéed in conformity with the views
the court declined t ider such raatexials, ; N .
& court decined 10 COonsicer uci ma expressed therein. . . . These principles apply to crim-

Among the arguments advanced in his postirial brief, the petitioner argued . e . ,
that such evidence was relevant to proving that, if Moore had counseled inal as well as to civil proceedings. . . . The trial court

the petitioner adequately, he would have had accurate and relevant informa- ‘ cannot adjudicate rights and duties not within the scope
tion that would have affected his decision with respect to the plea. This ’ of the remand. . . . It is the duty of the trial court
information, the petiloner argued, should have included an accurate assess- . et .

ment of the strength of the state’s case, Additionally, the petitioner argued on yemand fo cormp Iy . Cﬂ_y with ?‘he mandate of _the .
that Moore failed to explain the error of the petitioner's belief that the state’s app ?Ha‘te court accor dmg to Its true intent and meanmg.
case would be significantly weakened if his two coconspirators decided not No Judgment other than that directed or permitted by
to stand behind their writtan statements to the police, which implicated ' the reviewing cowrt may be rendered, even though it
themselyes and the petitioner in the shootings, or if they decided not to . may be one that the app ellate court mlght have

testify against him at his trial The petitioner argued that competent advice
would have conveyed that, even if the coconspirators did not testify, it was
possible for the state to introduce their statements implicating the petitioner
under § 86 (4) of the Comnecticut Code of Evidence as dual inculpatory

directed.

“We have also cautioned, however, that our remand

" statements, made against the penal interests of the two codefendants and orders should not be construed so narrowly as to pro-
the petitioner. In the event that the two codefendants testified contrary to hibit a frial court from considering matters relevant to
their incriminatory statements made to the police, the petitioner argued, it ] . the issues upon which further procee dmgs are or dere d

‘was possible for the state to introduce the statements of the coconspirators
nnder the doctrine of State v. Whelan, 200 Conn, 743, 763, 513 A.2d 86, cert.
denied, 479 U.S. 894, 107 S. Ct. £97, 93 L. Ed. 2d 598 (1986), which is codified defense, Moore did not file a notice of alibi and, in any event, was bl

in § &5 (1) of the Connecticut Code of Evidence, or § 6-10 of the Connecticut to present the testimony of witness that could hax;e provsi,dedsu::h a deufi:see

thde of Ewder}ce. The P?t:lﬁonﬂ also argued. that, insofar as there was " Moreover, the petitioner intended to demonstrate that Moore failed to assess
evidence that his plea decision was based on his belief that he had an alibi the “severe punishment” that he could expect following a conviction.

that may not have been envisioned at the time of the

"
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remand. . . . So long as these matiers are not extrane-
ous to the issues and purposes of the remand, they
may be brought into the remand hearing.” (Citations
ormitted; emphasis in original; internal quotation marks
omitted.) State v. Brundage, 320 Conn. 740, 747-48,

A3d (2016); accord Higgins v. Karp, 243 Conn.
495, 502-503, 706 A.2d 1 (1998); Halpern v. Board of

“Eduication, 231 Conm 308, 313, 649 A2d 534 (1994)

®
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basis of a decision . . . to clarify the legal basis of 5

raling . . . or to ask the trial [court] fo rule on an
overlooked matter.” (Internal quotation marks omit-
ted.) Dickinson v. Mullaney, 284 Conn. 678, 680, 937
A.2d 667 (2007). None of these circumstances existed
in the present case, in which, because of this court’s
resolution of the petitioner’s appeal, it became neces-

The narrow issue presented in the present claim is
whether the habeas court properly construed the

- pemnand - onder such thal i was akin.to_a request for

articulation, and therefore did not permit the presenta-
tion of additional admissible evidence relevant to the
issue submitted to the habeas court for its resolution.
The remand order required “further proceedings,” thus
using a broad phrase that does not preclude an eviden-
tiary hearing. Nothing in the remainder of the remand
order, as interpreted in light of the opinion, limited the
habeas court 1o consider only the evidence that had
been admitted in the context of the prior proceeding.

Moreover, it was not appropriate for the court to
construe the order as being in the nature of an articula-
tion request. As the court did not make findings with
respect to prejudice in its prior opinion, there were no
relevant findings for the court to explain. If this court
had determined that it was appropriate for the habeas
court merely to make a finding with respect to the issue
of prejudice on the basis of the evidence in the record,
it would not have ordered “further proceedings,” for

_ that purpose, but merely would have instructed the
court to srticulate with respect to that limited factual
issue that had been litigated by the parties at the first
habeas trial. Fuarther, if is not reasonable to construe
the remnand order as a request for articulation because,
in the context of an articulation, the court is vmable to
alter any of its original findings. An articulation request
is appropriate if “the trial comrt has failed to state the

sary Torthecourt-toresclve-the-factual-issue-related:
to prejudice. “It is well established that a trial court
may not alter its initial findings by way of a further
articulation . . . . [Aln articulation is not an opportu-

ity Tor A el court to substitute 2 new-decision for]

to change the reasoning or basis of a prior decision -

. . . .V (Citations omitted; internal quotation marks
omitted.) Sesin v. Sosin, 300 Comm. 205, 240, 14 A.34
307 (2011). :

Typically, the next step in our analysis would be to
consider whether the court’s failure to afford the parties
an opportunity to present evidence was harmful; Hig-
gins v. Karp, supra, 243 Conn. b06; we need not reach
that issue, as it relates to a proper remedy in light of
our resolution of the issue in part I of this opinion, which
leads us to remand the case for further proceedings.
We have addressed the present claim to clarify, for
purposes of those further proceedings, that this court’s
prior remand order did not preclude an evidentiary
hearing. Because the present case will be remanded to
a different habeas court judge for further proceedings
related to the issue of prejudice wnder Sirickiand, we
anticipate that ahearing will be conducted during which
the petitioner will be afforded an opportunity to present
evidence with respect to the issue of prejudice.

The judgment is reversed and the case is remanded
tothe habeas court for ahearing before a different judge
for the purpose of determining the issue of prejudice in
accordance with this opinion.

.. In this opinion the other judges concurred.
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Branford, 58 Conn. App. 702, 710, 755 A.2d 317 (2000).

ke application of the exception to an identifiable glass
of Xictims has been exclusively reserved for s¢hool-
childken attending public schools during school/iours.
See Grydy v. Somers, 294 Conn. 324, 352-53, 9834 A.2d
684 (2009). Outside of the public school context, the
only Conrxcticut case we have identified fvherein a
specific plaltiff has been held potentially to be an
identifiable p&rson for purposes of tfe exception
involved a discigte group of men invoj}ed in a brawl
in a bar parking Mot. See Sestito v. Gyoton, 178 Conn.
520, 522-23, 423 ANd 165 (1979);® gee also Grady v.
Somers, supra, 353 ({iscussing regtrictive application
of exception).

150 Conn. App. 769

In the present case, any, nurgber of potential victims
could have come into contgft with the dog following
Petras’ issuance of the restryint order. The exception
cannot be construed so hroadly as to apply to any per-
son stepping foot onto Witham’s pyoperty while the dog
was present. See Cotjo v. Board oREducation, supra,
294 Conn. 279 (“[i]f/the plaintiff was\identifiable as a
potential victim of a specific imminent harm, then so
was every partitipant and supervisor ¥ the Latino
Youth progrard who used the bathroom”).

We are likewise persuaded that the injurieX suffered
by the plgntiff do not qualify as imminent harky under
the excéption. “For [a] harm to be deemed imiginent,
the pglential for harm must be sufficiently immediate.”
1d., 2776. Here, Petras issued the restraint order on June
21/ 2007, and the dog bite incident occurred nearly thxee

ears later, on June 15, 2010. The type of attack ths

#re"Current three-pronged identifiable per-
son-imminent harrm g adapted and its holding is limnited to 1ts
facts, which e-alleg

o0 gerl:on v. Clinton, supra, 311 Conn. 240.

Zzz.g'
- b
il
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( aused the injuries suffered by the plamtlff “could hav

is opinion the other judges concurred.

ALISON BARLOW ». COMMISSIONER
OF CORRECTION
(AC 34925)

Beach, Bear and Sheldon, Js.*

Syllabus

The petitioner filed a third petition for a writ of habeas corpus, claiming,
inter alia, that his trial counsel, M, had provided ineffective assistance.
The habeas court rendered judgment dismissing in part and denying
in part the habeas petition, and, thereafter, granted the petition for
certification to appeal, and the petitioner appealed to this court. He
claimed, inter alia, that the habeas court improperly applied the doctrine
of deliberate bypass to his claim that M’s assistance was ineffective
with respect to a plea offer of the trial court, which was not accepted
by the petitioner. Held:

1. The habeas court improperly raised the doctrine of deliberate bypass
sua sponte, and, therefore, erred in dismissing the petitioner's claim
concerning M on that basis, the respondent Commissioner of Correction
not having claimed that the petitioner had procedurally defaulted or
that the doctrine of deliberate bypass was applicable.

2. This court concluded that M rendered deficient performance to the peti-
tioner by failing to advise him adequately concerning the trial court’s
plea offer, as M had an obligation to provide advice and assistance to
the petitioner regarding the plea offer, which she failed to do; M festified
that it was her practice never to recommend to a criminal defense client
to accept or to reject a plea offer so as to avoid later claims of a coerced

* The listing of judges reflects their seniority status on this court as of
the date of oral argoment.
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plea, that she presented the court’s plea offer to the petitioner without
giving him any advice on that offer, and that she did not give the peti-
tioner a professional assessment of the court’s offer of nine years to
serve in the context of the facts underlying the charges against him and
his potential total sentence exposure of eighty-five years incarceration.

3. The petitioner could not prevail on his claim that although the habeas
court made no findings concerning prejudice, this court should presume
prejudice on the basis of the record and order that the petition for a
writ of habeas corpus be granted and that the court be ordered to give
the petitioner the opportunity to plead guilty under the plea agreement
he previously was offered by the trial court; because the habeas court
was in the best position to determine whether it was reasonably likely
that the petitioner would have accepted the court’s offer had he received
adequate advice from M, the case was remanded for further findings
on the issue of whether the petitioner was prejudiced by M’s defi-
cient performance.

Argued February 6—officially released June 10, 2014
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, Sferrazza, J.; judgment
dismissing the first count of the petition and denying
the second count of the petition, from which the peti-
tioner, on the granting of certification, appealed to this
court. Reversed in part; further proceedings.

Naomi T. Fetterman, assigned counsel, with whom,
on the brief, was Aaron J. Romano, for the appellant
(petitioner).

Mitchell S. Brody, senior assistant state’s attorney,
with whom, on the brief, were Maureen Plait, state’s
attorney, and Eva B. Lenczewski, supervisory assistant
state’s attorney, for the appellee (respondent).

Opinion

BEAR, J. The petitioner, Alison Barlow, appeals from
the judgment of the habeas court dismissing in part and
denying in part his third petition for a writ of habeas
corpus. On appeal, the petitioner claims: (1) the court
erred in denying his claim that counsel for his second

|
1
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habeas appeal, Christopher M. Neary, provided ineffec-
tive assistance by withdrawing the petitioner’s claims
of ineffective assistance of counsel concerning the peti-
tioner’s criminal trial attorney, Sheridan L. Moore; (2)
the court erred in dismissing his claim that Moore had
provided ineffective assistance by improperly conclud-
ing that the doctrine of deliberate bypass applied to bar
that claim; (3) Moore rendered deficient performance
during the petitioner’s criminal proceedings by failing
to advise the petitioner adequately regarding the court’s
plea offer; and (4) although the habeas court made
no findings concerning prejudice, we should presume
prejudice on the basis of the record and order that the
petition for a writ of habeas corpus be granted and
that the court be ordered to give the petitioner the
opportunity to plead guilty under the plea agreement
he previously was offered by the trial court. We agree
with the petitioner’s second and third claims, and, on
this basis, conclude that it is unnecessary to consider
his first claim. We do not agree with his fourth claim,
however, and thus conclude that the case must be
remanded to the habeas court for further findings on
the issue of prejudice.! Accordingly, the judgment is
reversed in part, and the case is remanded to the
habeas court.

The record reveals the following relevant facts and
procedural history. The petitioner had been charged
with several serious crimes, including attempt to com-
mit murder and conspiracy to commit murder. He was
offered a “one time” plea deal by the court that included
a sentence of nine years to serve. The petitioner instead
wanted a deal that would require him to serve only six

! Because we conclude that the court improperly, sua sponte, raised the
issue of deliberate bypass and that the petitioner proved in the habeas court
that Moore's performance was deficient concerning the plea offer, we also
conclude that we need not consider the issue of whether Neary’s perfor-
mance was deficient for failing to pursue the issue of Moore's performance.

(L0
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years incarceration. The court informed him that the
deal it offered was good for one day only, after which
his case would be placed on the trial list. The petitioner
did not accept the court’s offer at that time. The offer,
however, ultimately remained in effect for approxi-
mately one year before it was withdrawn. The petitioner
was tried by a jury and found guilty of the charges. He
was given a total effective sentence of thirty-five years
incarceration.? His conviction was upheld on appeal.
See State v. Barlow, 70 Conn. App. 232, 797 A.2d 605,
cert. denied, 261 Conn. 929, 806 A.2d 1067 (2002).

In his first habeas petition, the petitioner, initially
acting in a self-represented capacity, alleged that his
trial counsel, Moore, was ineffective, inter alia, in failing
to counsel him fully regarding the time limitation on the
availability of the trial court’s plea offer. His appointed
counsel, Peter Tsimbidaros, then amended the first
habeas petition and withdrew the ineffective assistance
claim concerning Moore. The first habeas petition was
not successful.

The petitioner, again initially acting in a self-repre-
sented capacity, filed a second habeas petition alleging
that Moore had been ineffective, and that Tsimbidaros
had been ineffective by withdrawing the claim concern-
ing Moore from the first habeas petition. Appointed
counsel, Neary, then filed an amended petition, with-
drawing those claims. This second habeas petition was
denied, and the habeas court, thereafter, denied the
petition for certification to appeal. We dismissed the
petitioner’s appeal from that judgment after concluding
that the court did not abuse its discretion in denying

% The petitioner was convicted of attempt to commit murder in violation
of General Statutes §§ 53249 (a) (2) and 53a-54a, conspiracy to commit
rurder in violation of General Statutes §§ 53a-48 (a) and 53a-54a, two counts
of assault in the first degree in violation of General Statutes § 53a-59 (a)
(1), and alteration of 2 firearra identification number in violation of General
Statutes § 29-36.

H
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the petition for certification to appeal. See Bariow v.
Commissioner of Correction, 131 Conn. App. 90, 26
A.3d 123, cert. denied, 302 Conn. 937, 28 A.3d 989 (2011).

The present appeal concerns the petitioner’s third
habeas petition. In it, he alleges that Moore was ineffec-
tive, and that Neary was ineffective in amending the
second habeas. petition to withdraw his ineffective
assistance claims concerning Tsimbidaros and Moore.
The habeas court determined that the petitioner’s first
claim, which was based on the alleged ineffective assis-
tance of Moore, had been deliberately bypassed, and,
therefore, the court dismissed the first count of the
petition. As to the second count, the court determined
that the petitioner failed to prove that Neary had been
ineffective by withdrawing the claims concerning Tsim-
bidaros and Moore. In considering the claim concerning
Neary, however, the court necessarily examined
whether there was merit to the petitioner’s claim that
Moore had been ineffective. The court specifically
found that “Moore fully apprised the petitioner as to
the terms of the plea offer, including its temporary
nature, the strengths and weaknesses of the prosecu-
tion and defense cases, and the possible outcomes after
trial.” It also found that “Neary averred that he exam-
ined-Moore’s performance for the petitioner’s defense
and found no basis for such an ineffective assistance
claim [concerning] her.” The court concluded that the
petitioner had failed to prove that “Moore was deficient
in any of the ways alleged . . . [or] that Attorney Neary
or Attorney Tsimbidaros rendered ineffective assis-
tance by withdrawing the claims [concerning] Moore
. .. .7 Accordingly, the court denied the petition as to
the second count. The court granted certification to
appeal, and this appeal followed.

1

We first consider the petitioner’s claim that the court
improperly applied the doctrine of deliberate bypass to
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his claim that Moore’s assistance was ineffective with
respect to the court’s plea offer. He argues that the
doctrine of deliberate bypass does not apply to ineffec-
tive assistance of counsel claims in habeas proceedings,
but that it applies only to claims that should have been
raised on direct appeal but were deliberately bypassed.
He further argues that the respondent, the Commis-
sioner of Correction, never raised this claim before the
habeas court and that our case law has established that
the deliberate bypass doctrine automatically becomes
inapplicable when a claim of ineffective assistance of
counsel is raised. The respondent argues that the doc-
trine applies in this instance because the petitioner
knowingly and voluntarily declined to pursue his claim
concerning Moore by permitting Neary to withdraw that
claim.? The respondent also argued during appellate
oral argument that, although it neither raised nor argued
the doctrine of deliberate bypass before the habeas
court, the court was within its authority to raise the
doctrine sua sponte. We need not decide whether the
doctrine could apply in this instance because we con-
clude that the court improperly raised the doctrine
sua sponte.t

Practice Book § 23-30 (b) provides, in relevant part,
that the respondent’s return “shall allege any facts in
support of any claim of procedural default, abuse of
the writ, or any other claim that the petitioner is not
entitled to relief.” (Emphasis added.) In Fine v. Com-
massioner of Correction, 147 Conn. App. 136, 141, 81

3 We note that the petitioner argues in his reply brief that he did not
knowingly and voluntarily decline to pursue this claim and that this is
demonstrated by Neary's testimony that he specifically told the petitioner
that such claims could be raised in a later habeas proceeding.

* We offer no opinion on the status of the doctrine of deliberate bypass
in habeas proceedings alleging ineffective assistance of counsel, but we
note that our Supreme Court has most recently discussed that issue in
Crawford v. Commassioner of Correction, 294 Conn. 165, 180-90, 982 A 2d
620 (2009).
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A.3d 1209 (2013), we recently explained that the doc-
trine of deliberate bypass “historically has arisen in the
context of habeas petitions involving claims procedur-
ally defaulted at trial and on appeal. See Crawford v.
Commissioner of Correction, 294 Conn. 165, 186, 982
A.2d 620 (2009) (observing that since Jackson v. Com-
miassioner of Correction, 227 Conn. 124, 132, 629 A.2d
413 [1993], our Supreme Court ‘consistently and broadly
has applied the cause and prejudice standard to trial
level and appellate level procedural defaults in habeas
corpus petitions’).”

“If the respondent claims that the petitioner should
have raised the issue [previously] . . . the claim [of
procedural default] must be raised in the return or it
will mot be considered at the [habeas] hearing.”
(Emphasis added.) W. Horton & K. Xnox, 1 Connecticut
Practice Series: Connecticut Superior Court Civil Rules
(2013-2014 Ed.) Rule 23-30, official comments, p. 1031.
“[TThe plain language of Practice Book §23-30 (b)
requires the [respondent] to plead procedural default
in [the] return or [the respondent] will relinquish the
right to assert the defense thereafter. . . . [IIn Con-
necticut, although the petitioner has the burden of prov-
ing cause and prejudice . . . that burden does not arise
until after the respondent raises the claim of procedural
default in [the] return. . . . Because the respondent
did not plead procedural default as an affirmative
defense . . . the court could not find that the peti-
tioner was procedurally defaulted . . . .” (Citation
omitted; internal quotation marks omitted.) Ankerman
v. Commissioner of Correction, 104 Conn. App. 649,
6564-65, 935 A.2d 208 (2007), cert. denied, 285 Conn.
916, 943 A.2d 474 (2008); see Milner v. Commissioner
of Correction, 63 Conn. App. 726, 733, 779 A.2d 156
(2001) (supporting and applying position of federal
habeas commentators that “petitioners generally need
not raise waiver and procedural default matter in their

PEN
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initial pleading and briefs, because the burden fo raise
and prove those defenses is on the [respondent]” [inter-
nal quotation marks omitted]).?

In the present case, the respondent did not claim in
the return that the petitioner had procedurally defaulted
(or that the doctrine of deliberate bypass was applica-
ble). Accordingly, we conclude that the court improp-
erly raised the doctrine of deliberate bypass sua sponte
and, therefore, that it erred in dismissing the petitioner’s
claim concerning Moore on this basis.®

i

We next consider the petitioner’s claim that Moore
rendered ineffective assistance of counsel during the
petitioner’s criminal proceedings. The petitioner argues
in relevant part that Moore’'s “decision not to advise
[the petitioner], or any of her clients, with respect to
plea offers was motivated by her desire to avoid habeas
and grievance actions in which clients could claim that
they were coerced into pleading guilty. . . . This blan-
ket strategy was in no way formulated to benefit [the
petitioner], and, to the contrary, her self-imposed pro-
tective mechanism put [het] interests in conflict with
those of [the petitioner], who, as a defendant exercising
his right to counsel under the sixth amendment to the
United States constitution . expects to be coun-
seled . . . .” (Citation omitted.) The respondent con-
tends that Moore adequately advised the petitioner and

5 Reasonable prior written notice of and the opportunity to be heard
concerning a claim or defense are fundamental aspects of procedural due
process. See, e.g., Connolly v. Connolly, 191 Conn. 468, 475, 464 A.2d 837
(1983) (“{tlhe purpose of requiring written motions is not only the orderly
administration of justice; see Malone v. Steinberg, 138 Conn. 718, 721, 89
A.2d 213 [1952]; but the fundamental requirement of due process of law.
Winick v. Winick, {153 Conn. 294, 299, 216 A.2d 185 (1965)]").

& Although the court dismissed the petition as it related to the ineffective
assistance claim concerning Moore, it nonetheless examined whether Moore
was ineffective when it reviewed the petitioner’s claims concerning former
habeas counsel, which alleged that they were ineffective for failing to pursue
ineffective assistance claims concerning Moore.
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that she was not required to tell him whether to take
the plea. The respondent further argues that, although
Vazquez v. Commissioner of Correction, 123 Conn.
App. 424, 437-38, 1 A.3d 1242 (2010), cert. denied, 302
Conmn. 901, 23 A.3d 1241 (2011), holds that specific rec-
ommendations may be required in certain situations,
in the current case, where Moore represented the peti-
tioner in 1997-98—long before Vazquez was decided—
her competency should be measured against the bench-
mark of competence at that time and not “under current
standards.”” We agree with the petitioner that Moore

"The respondent’s contention that in Vazquez we announced a new stan-
dard for counsel during plea negotiations has no merit. A similar argument
was made before the United States Court of Appealis for the Second Circuit
in Roccisano v. Menifee, 293 F.3d 51, 59 (2d Cir. 2002), when the petitioner
in that case argued that he could not have raised his claim that counsel did
not adequately advise him previously because the court had not yet decided
Boria v. Keane, 99 F.3d 492 (2d Cir. 1996), cert. denied, 521 U.S. 1118, 117
S. Ct. 2508, 138 L. Ed. 2d 1012 (1997). Specifically, the court explained:
“Roccisano’s contention that he could not assert his present claim until he
learned of our decision in Boria is meritless, however, for the principle
applied in Boria, i.e., that the right to effective assistance of counsel encom-
passes the accused’s right to be informed by his attorney as to the relative
merits of pleading guilty and proceeding to trial, was hardly novel, having
been articulated clearly by the Supreme Court nearly a half-century earlier,
see Von Moltke v. Gillies, 332 U.S. 708, 721, 68 S. Ct. 316, 92 L. Ed. 309
(1948) (Ipjrior to frial an accused is entitled to rely upon his counsel to
make an independent examination of the facts, circumstances, pleadings
and laws involved and then to offer his informed opinion as to what plea
should be entered).

“In Boria, we applied this principle in holding that an attorney had ren-
dered constitutionally deficient assistance to the defendant by failing to
discuss with him the advisability of accepting or rejecting a proffered plea
bargain that would have resulted in a prison term of one-to-three years,
where the attorney felt it would be suicidal to go to trial and the defendan,
after going to trial, received a sentence of [twenty] years to life. See [Boria
v. Keane, supra, 99 F.3d 494-95]. We noted that although our own Court
had not previously been calied upon to articulate the rule that an accused
is entitled to receive such advice, our holding was based principally on the
standards for claims of ineffective assistance of counsel set out more than
a decade earlier in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052,
80 L. Ed. 2d 674 (1984), and on well established principles set forth in
American Bar Association (ABA) guidelines: While the Second Circuit may
not have spoken, the Strickland Court has indicated how the question should
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rendered deficient performance to the petitioner con-
cerning the plea offer. -

We begin with the applicable standard of appellate
review and the law governing ineffective assistance of
counsel claims. “The habeas court is afforded broad
discretion in making its factual findings, and those find-
ings will not be disturbed unless they are clearly errone-
ous. . . . The application of the habeas court’s factual
findings to the pertinent legal standard, however, pre-
sents a mixed question of law and fact, which is subject

be resolved. Just before starting its discussion of the merits, it observed
that it had granted certiorari to consider the standards by which to judge
a contention that the Constitution requires that a criminal judgment be
overturned because of the actual ineffective assistance of counsel. {Id.] 684

. . Later it pointed to [p]revailing norms of practice as reflected in
American Bar Association standards as guides to determining what is reason-
able. 1d. [688] . . . .

“The American Bar Association’s standard on the precise question before
us is simply stated in its Model Code of Professional Responsibility, Ethical
Consideration 7-7 (1992): A defense lawyer in a criminal case has the duty
to advise his client fully on whether a particular plea to a charge appears
to be desirable. . . . Boria [v. Keane, supra, 99 F.3d] 496 . . . .

“Further, as recognized in Boria, the principle articulated by the Supreme
Court in Von Moltke in 1948 had been reiterated decades prior to Boria by
other circuit courts of appeals in Walker v. Caldwell, 476 F.2d 213, 224 (5th
Cir. 1973), and Jones v. Cunningham, 313 F.2d 347, 363 (4th Cir.), cert.
denied, 375 U.S. 832, 84 S. Ct. 42, 11 L. Ed. 2d 63 (1963), and by the district
court in which Roccisano was eonvicted and filed his 1991 and 1995 Motions,
see Boria [v. Keane, supra, 99 F.3d] 497 (liln United States v. Villar, 416
F. Supp. 887, 889 [S.D.N.Y. 1976], Judge Motley . . . made the following
observation about effective assistance of counsel: Effective assistance of
counsel includes counsel’s informed opinion as to what pleas should be
entered).

“In sum, the principle that defense counsel in a criminal case must advise
his client of the merits of the government’s case, of what plea counsel
recommends, and of the likely results of a trial, was established long before
Roccisano was even prosecuted. Roccisano plainly was aware of the factual
basis for his present claim, knowing what counsel’s advice to him had been.
The fact that Boria had not yet been decided gave him no excuse for not
raising his present claim at least as early as his first [motion pursuant to
28 U.S5.C. § 2255].” (Citations omitted; emphasis altered; internal quotation
marks omitted.) Roccisano v. Menifee, supra, 293 F.3d 59-60.
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to plenary review. . . . Sastrom v. Mullaney, 286
Conn. 655, 661, 945 A.2d 442 (2008).

“A finding of fact will not be disturbed unless it is
clearly erroneous in view of the evidence and pleadings
in the whole record . . . . As we have noted pre-
viously, however, when a question of fact is essential
to the outcome of a particular legal determination that
implicates a defendant’s constitutional rights, and the
credibility of witnesses is not the primary issue, our
customary deference to the trial court’s factual findings
is tempered by a scrupulous examination of the record
to ascertain that the trial court’s factual findings are
supported by substantial evidence. . . . [Wlhere the
legal conclusions of the court are challenged, [our
review is plenary, and] we must determine whether
they are legally and logically correct and whether they
find support in the facts set out in the memorandum
of decision . . . . State v. Mullins, 288 Conn. 345, 362—
63, 952 A.2d 784 (2008).” (Internal quotation marks
omitted.) State v. DeMarco, 311 Conn. 510, 519-20, 88
A.3d 491 (2014); id., 520 (if credible witness’ “own testi-
mony as to what occurred is internally consistent and
uncontested by the defendant but, in fact, undercuts
the trial court’s ruling in favor of the state, a reviewing
court would be remiss in failing to consider it”).

8 We find the language of State v. DeMarco, supra, 311 Conn. 520, to be
instructive: “[1}f, upon examination of the testimonial record, the reviewing
court discovers but one version of the relevant events upon which both the
state and the defendant agree, and such agreement exists both at trial and
on appeal, the reviewing court may rely on that version of events in evaluating
the propriety of the trial court’s determinations and determining whether
the trial court’s factual findings are supported by substantial evidence. In
a case where the trial court has concluded that the police action at issue
was justified and the undisputed version of events reflected in the franscript
was adduced by the state through testimony of the police officers, a
reviewing court's reliance on that version of events is particularly appro-
priate. If the officers’ own testimony as to what occurred is internally consis-
tent and uncontested by the defendant but, in fact, undercuts the trial court’s
ruling in favor of the state, a reviewing court would be remiss in failing to
consider it.”

Our Supreme Court in DeMarco was careful to insert a footnote stressing
that the finder of fact is free to credit parts of a witness’ testimony and to
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“A criminal defendant is constitutionally entitled to
adequate and effective assistance of counsel at all criti-
cal stages of criminal proceedings. . . . This right
arises under the sixth and fourteenth amendments to
the United States constitution and article first, § 8, of
the Connecticut constitution. . . . It is axiomatic that
the right to counsel is the right to the effective assis-
tance of counsel.” (Citations omitted; internal quotation
marks omitted.) Mozell v. Commissioner of Correction,
291 Conn. 62, 77, 967 A.2d 41 (2009). The United States
Supreme Court, long before its recent decisions in Mis-
sourt v. Frye, 566 U.S. 134, 132 S. Ct. 1399, 182 L. Ed.
2d 379 (2012), and Lafler v. Cooper, 566 U.S. 156, 132
S. Ct. 1376, 182 L. Ed. 2d 398 (2012), recognized that
the two part test articulated in Strickland v. Washing-
ton, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984),
applies to ineffective assistance of counsel claims aris-
ing out of the plea negotiation stage. Hill v. Lockhart,
474 U.S. 52, 57, 106 S. Ct. 366, 88 L. Ed. 2d 203 (1985);
see also Missouri v. Frye, supra, 140 (“Hill established
that claims of ineffective assistance of counsel in the
plea bargain context are governed by the two-part test
set forth in Strickland™).

“Ninety-seven percent of federal convictions and
ninety-four percent of state convictions are the result
of guilty pleas. . . . The reality is that plea bargains
have become so central to the administration of the
criminal justice systemn that defense counsel have

reject other parts. See id., 520 n.4. That specific limitation leads us to believe
that the broad review approved in DeMarco is to be used sparingly and only
where the overall thrust of a witness’ testimony, relied upon by both parties,
is clear and unequivocal. .

We believe that Moore's testimony in the present case falls into that
narrow category. Her testimony, which we have carefully reviewed, was
clear and unequivocal. It was relied on by both sides, and credited by all
parties and by the habeas court. We conclude, then, that the circumstances
of the present case fit within the narrow exception recognized in DeMarco,
and that we may rely on facts apparent from Moore’s testimony, even though
not expressly found by the habeas court.
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responsibilities in the plea bargain process, responsibil-
ities that must be met to render the adequate assistance
of counsel that the Sixth Amendment requires in the
criminal process at critical stages. Because ours is for
the most part a system of pleas, not a system of trials

. it is insufficient simply to point to the guarantee
of a fair trial as a backstop that inoculates any errors
in the pretrial process. To a large extent . . . horse
trading [between prosecutor and defense counsel]
determines who goes to jail and for how long. That is
what plea bargaining is. It is not some adjunct to the
criminal justice system; it is the criminal justice system.
. . . In today’s criminal justice system, therefore, the
negotiation of a plea bargain, rather than the unfolding
of a trial, is almost always the critical point for a
defendant.

“To note the prevalence of plea bargaining is not to
criticize it. The potential to conserve valuable prosecu-
torial resources and for defendants to admit their
crimes and receive more favorable terms at sentencing
means that a plea agreement can benefit both parties.
In order that these benefits can be realized, however,
criminal defendants require effective counsel during
plea negotiations. Anything less . . . might deny a
defendant effective representation by counsel at the
only stage when legal aid and advice would help him.”
(Citations omitted; internal quotation marks omitted.)
Missouri v. Frye, supra, 132 S. Ct. 1407-1408; see also
Gonzalez v. Commissioner of Correction, 308 Conn.
463, 478-79, 68 A.3d 624, cert. denied sub nom. Dzure-
nda v. Gonzalez, U.sS. , 134 S. Ct. 639, 187 L.
Ed. 2d 445 (2013).

Under the two part Strickland test, a petitioner
asserting a claim of ineffective assistance of counsel
must demonstrate both deficient performance and prej-
udice. Ledbetter v. Commissioner of Correction, 275
Conn. 451, 460, 880 A.2d 160 (2005), cert. denied sub
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nom. Ledbetter v. Lantz, 546 U.S. 1187, 126 S. Ct. 1368,
164 L. Ed. 2d 77 (2006). The petitioner will meet-his
burden by establishing that counsel’s performance “fell
below an objective standard of reasonableness”; Strick-
land v. Washington, supra, 466 U.S. 688; and that “there
is areasonable probability that, but for counsel’s unpro-
fessional errors, the result of the proceeding would
have been different.” Id., 694. Where, as here, a peti-
tioner rejects a plea offer, he must establish that “but for
the ineffective advice of counsel there is a reasonable
probability that the plea offer would have been pre-
sented to the court (i.e., that the defendant would have
accepted the plea and the prosecution would not have
withdrawn it in light of intervening circumstances), that
the court would have accepted its terms, and that the
conviction or sentence, or both, under the offer’s terms
would have been less severe than under the judgment
and sentence that in fact were imposed.” Lafler v. Coo-
per, supra, 566 U.S. 164; see also Missouri v. Frye,
supra, 566 U.S. 147.

When considering whether Moore’s performance was
deficient for failing to advise and assist the petitioner
concerning the court’s plea offer, the habeas court
explained: “Moore acknowledged that it was her prac-
tice never to recommend to a criminal defense client
to accept or reject a plea offer. She abstained from
doing so to avoid later claims of a coerced plea. In
particular, she made no recommendation to the peti-
tioner as to whether to accept or reject the nine year
offer. The question arises as to whether a practice
eschewing such a recommendation comports with
effective representation. '

“There is no per se requirement obligating defense
counsel to make such a recommendation. Edwards v.
Commissioner of Correction, 87 Conn. App. 517, 524~
25, [865 A.2d 1231} (2005); Vazquez v. Commissioner
of Correction, [supra, 123 Conn. App. 437-40]; Purdy v.
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United States, 208 F.3d 41, 48 (2d Cir. 2000). ‘Counsel’s
conclusion as to how best to advise a client in order
to avoid, on the one hand, failing to give advice and,
on the other, coercing a plea enjoys a wide range of
reasonableness . . . ." Vazquez v. Commissioner of
Correction, supra, 438. The need for recommendation
depends on ‘countless’ factors, such as ‘the defendant’s
chances of prevailing at trial, the likely disparity in
sentencing after a full trial as compared to a guilty
plea . . . whether [the] defendant has maintained his
innocence, and the defendant’s comprehension of the
various factors that will inform [the] plea decision.” Id.

“The court has found that Moore fully apprised the
petitioner as to the terms of the plea offer, including
its temporary nature, the strengths and weaknesses of
the prosecution and defense cases, and the possible
outcomes after trial. . . . [The court] also explained
to the petitioner this information. The proof of the peti-
tioner’s guilt hinged on the believability of a coconspira-
tor and circumstantial proof linking a weapon to the
petitioner, that is, conviction was not a foregone con-
clusion.

“The cases which have found defense counsel want-
ing for failure to recommend acceptance of a plea offer
have typically involved hopeless cases where going to
trial was ‘suicidal’ and where the disparity between the
plea offer and the potential sentence after trial was
enormous. See., e.g., Boria v. Keane, 99 F.3d 492 (2d
Cir. 1996) [cert. denied, 521 U.S. 1118, 117 S. Ct. 2508,
138 L. Ed. 2d 1012 (1997)]. The circumstances of the
present case differ markedly from such a scenario.”

The petitioner argues that the habeas court erred in
rendering its decision because Moore testified during
the habeas trial that she presented the court’s plea offer
to him without giving him any advice on that offer,

L
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which, he argues, is constitutionally deficient perfor-
mance that reduces counsel’s role “to that of a mere
messenger . . . .” He further explains that the role of
an attorney is to give advice and counsel to a client,
especially in a criminal matter, and, in the present case,
Moore specifically testified that she refrained from giv-
ing any such advice, which the habeas court acknowl-
edged in its memorandum of decision. He further argues
that Moore’s testimony that she refrained from giving
him any advice about the plea offer in order to protect
herself demonstrated a clear conflict of interest in viola-
tion of rule 1.7 of the Rules of Professional Conduct®
and rendered her assistance deficient and ineffective.?
Although we agree with the habeas court that Moore
had no obligation in this case specifically to tell the
petitioner whether to take the court’s plea offer, we
conclude that she had an obligation to provide advice

®Rule 1.7 (2) of the Rules of Professional Conduct provides in relevant
part: “[A] lawyer shall not represent a client if the representation involves
a concurrent conflict of interest. A concurrent conflict of interest exists if:
(1) the representation of one client will be directly adverse to another client;
or (2) there is a significant risk that the representation of one or more
clients will be materially limited by the lawyer’s responsibilities to another
client, a former client or a third person or by a personal interest of the
lawyer.”

% The Rules of Professional Conduct, however, are not to be used as a
basis to determine that a legal duty has been breached: “Indeed, one of the
introductory provisions of the Rules of Professional Conduct expressly
provides that a ‘[v]iolation of 2 Rule should not give rise to a cause of action
nor should it create any presumption that a legal duty has been breached.
The Rules are designed to provide guidance to lawyers and to provide a
structure for regulating conduct through disciplinary agencies. They are not
designed to be a basis for civil liability. Furthermore, the purpose of the
Rules can be subverted when they are invoked by opposing parties as
procedural weapons. The fact that a Rule is a just basis for a lawyer’s
self-assessment, or for sanctioning a lawyer under the administration of a
disciplinary authority, does not imply that an antagonist in a collateral
proceeding or transaction has standing to seek enforcement of the Rule.
Accordingly, nothing in the Rules should be deemed to augment any substan-
tive legal duty of lawyers or the extra-disciplinary consequences of violating
such a duty.’” Biller Associates v. Peterken, 269 Conn. 716, 722-23, 849
A2d 847 (2004).

L
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and assistance to the petitioner regarding that plea
offer, which, she admittedly failed to do. Accordingly,
after our own scrupulous search of the record—Moore’s
credibility not being an issue in this case—we agree
with the petitioner that Moore’s performance concern-
ing the plea offer was deficient. See State v. DeMarco,
supra, 311 Conn. 519-20.

“The decision whether to plead guilty or contest a
criminal charge is ordinarily the most important single
decision in any criminal case. . . . [Clounsel may and
must give the client the benefit of counsel’s professional
advice on this crucial decision. . . . It is well-settled
that defense counsel have a constitutional duty to con-
vey any plea offers from the government and to advise
their clients on the crucial decision whether to accept
a plea offer. . . . A significant disparity between the
sentence the defendant might have received had he
[pleaded] guilty, and the sentence he received after
trial, provides objective evidence that a defendant was
prejudiced by his attorney’s failure to adequately inform
him of his plea options.” (Citations omitted; emphasis
added; internal quotation marks omitted.) Cardoza v.
Rock, 731 F.3d 169, 178-79 (2d Cir. 2013).

In Peterson v. Commissioner of Correction, 142
Conn. App. 267, 272-73, 67 A.3d 293 (2013), we recently
explained: “Although affirming a defendant’s constitu-
tional right to the effective assistance of counsel at the
plea negotiations stage of criminal proceedings, our
courts have nevertheless been reluctant to elaborate
on attorney behaviors that may or may not constitute
ineffectiveness. In Ebron v. Commissioner of Correc-
tion, 120 Conn. App. 560, 572, 992 A.2d 1200 (2010),
rev'd in part on other grounds, 307 Conn. 342, 53 A.3d
083 (2012), cert. denied sub nom. Arnone v. Ebron,
U.S. , 133 8. Ct. 1726, 185 L. Ed. 2d 802 (2013),
this court observed: ‘[P}lea bargaining is an integral
component of the criminal justice system and essential

LT
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to the expeditious and fair administration of our courts.

. Commentators have estimated that between 80
and 90 percent of criminal cases in Connecticut result
in guilty pleas, the majority of which are the product
of plea bargains. . . . Thus, almost every criminal
defendant is faced with the crucial decision of whether
to plead guilty or proceed to trial. Although this decision
is ultimately made by the defendant, the defendant’s
attorney must make an informed evaluation of the
options and determine which alternative will offer the
defendant the most favorable outcome. A defendant
relies heavily upon counsel’s independent evaluation
of the charges and defenses, applicable law, the evi-
dence and the risks and probable outcome of a trial.
. . . Indeed, the United States Court of Appeals for
the Second Circuit has described the decision to plead
guilty as ordinarily the most important single decision
in any criminal case. . . . Borita v. Keane, [supra, 99
F.3d 496-97]. It further stated that [e]ffective assistance
of counsel includes counsel’s informed opinion as to
what pleas should enter.” (Emphasis omitted; internal
quotation marks omitted.)

In Vazquez v. Commissioner of Correction, supra,
123 Conn. -App. 437, we explained: “Prior to trial an
accused is entitled to rely upon his counsel to make an
independent examination of the facts, circumstances,
pleadings and laws involved and then to offer [an]
informed opinion as to what plea should be entered.
Determining whether an accused is guilty or innocent
of the charges in a complex legal indictment is seldom
asimple and easy task for a layman, even though acutely
intelligent. . . . A defense lawyer in a criminal case
has the duty to advise his client fully on whether a
particular plea to a charge appears to be desirable.”
(Citation omitted; emphasis added; internal quotation
marks omitted.)
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We further explained: “On the one hand, defense
counsel must give the client the benefit of counsel’s
professional advice on this crucial decision of whether
to plead guilty. . . . On the:other hand, the ultimate
decision whether to plead guilty must be made by the
defendant. . . . And a lawyer must take care not to
coerce a client into either accepting or rejecting a plea
offer. . . . Counsel’s conclusion as to how best to
advise a client in order to avoid, on the one hand, failing
to give advice and, on the other, coercing a plea enjoys
a wide range of reasonableness because [r]epresenta-
tion is an art . . . and [tJhere are countless ways to
provide effective assistance in any given case . . . .
Counsel rendering advice in this critical area may take
into account, among other factors, the defendant’s
chances of prevailing at trial, the likely disparity in
sentencing after a full trial as compared to a guilty plea
(whether or not accompanied by an agreement with
the government), whether [the] defendant has main-
tained his innocence, and the defendant’s comprehen-
sion of the various factors that will inform his plea
decision.” (Emphasis altered; internal quotation marks
omitted.) Id., 438.

After examining relevant case law, we conclude that a
crucial component of counsel’s effective representation
during plea negotiations is giving professional advice
to a defendant. See Cardoza v. Rock, supra, 731 F.3d
178-79; Boria v. Keane, supra, 99 F.3d 496; Peterson v.
Commissioner of Correction, supra, 142 Conn. App.
273; Vazquez v. Commissioner of Correction, supra,
123 Conn. App. 437; see also Model Code of Professional
Responsibility, Ethical Consideration 7-7 (1992);" Rules

Y Model Code of Professional Responsibility, Ethical Consideration 7-7
(1992), provides: “In certain areas of legal representation not affecting the
merits of the cause or substantially prejudicing the rights of a client, a
lawyer is entitled to make decisions on his own. But otherwise the authority
to make decisions is exclusively that of the client and, if made within the
framework of the law, such decisions are binding on his Iawyer. As typical
examples in civil cases, it is for the client to decide whether he will accept
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of Professional Conduct 2.1.%2 Although the defendant
ultimately must decide whether to accept a plea offer
or proceed to trial, this critical decision, which in many
instances will affect a defendant’s liberty, should be
made by a represented defendant with the adequate
professional assistance, advice, and input of his or
her counsel. Counsel should not make the decision for
the defendant or in any way pressure the defendant to
accept or reject the offer, but counsel should give the
defendant his or her professional advice on the best
course of action given the facts of the particular case
and the potential total sentence exposure. See Cardoza
v. Rock, supra, 178 (“defense counsel have a constitu-
tional duty to . . . advise their clients on the crucial
decision whether to accept a plea offer” [internal quota-
tion marks omitted]); Peterson v. Commissioner of Cor-
rection, supra, 273 (“[Allmost every criminal defendant
is faced with the crucial decision of whether to plead
guilty or proceed to trial. Although this decision is ulti-
mately made by the defendant, the defendant’s attorney
must make an informed evaluation of the options and
determine which alternative will offer the defendant
the most favorable outcome. A defendant relies heavily
upon counsel’s independent evaluation .
[Emphasis added; internal quotation marks omitted. D,
Vazgquez v. Commissioner of Correction, supra, 437
(“[a] defense lawyer in a criminal case has the duty to
advise his client fully on whether a particular plea to

a settlement offer or whether he will waive his right to plead an affirmative
defense. A defense lawyer in a criminal case has the duty to advise his
client fully on whether a particular plea to a charge appears to be desirable
and as to the prospects of success on appeal, but it is for the client to decide
what plea should be entered and whether an appeal should be taken.”
(Emphasis added.)

12 Rule 2.1 of the Rules of Professional Conduct provides: “In representing
a client, a lawyer shall exercise independent professional judgment and
render candid advice. In rendering advice, a lawyer may refer not only to
law but to other considerations such as moral, economic, social and political
factors, that may be relevant to the client’s situation.” (Emphasis added.)
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a charge appears to be desirable” [emphasis added;
internal quotation marks omitted]).

In the present case, there is no question that the
habeas court credited Moore’s testimony. During the
habeas trial, Moore testified that the state initially had
offered the petitioner a plea deal that required him to
serve fourteen years of an eighteen year sentence, but
that the court offered the petitioner a sentence of fifteen
years, suspended after nine years of incarceration. The
petitioner, however, wanted to serve only six years, and
he wanted to know what sentences his codefendants
would be getting before he decided on his course of
action. Moore also testified that, although the court
stated that the offer would be good only for that day,
the court actually kept the offer open until the start of
trial. Moore additionally testified during the habeas trial
that she refrained from giving the petitioner any advice
on the plea offer proposed by the court; she merely
gave him the facts of the offer, providing no assistance
or advice as he weighed his options.?® Additionally, the

13 Specifically, Moore testified as follows:

“[The Petitioner's Counsel}]: Did you recommend to [the petitioner] that
he accept [the court’s] offer?

“[Moore]: I don't recommend that people take offers.

“[The Petitioner’s Counsel]: You just convey the offer?
“[Moore}: That's correct.

Kk ok

“[The Petitioner’s Counsel]: And just going back to April 21, 1997, you
had testified that the prosecutor wanted eighteen, suspended after fourteen.
The [court] offered fifteen, suspended after nine, and [the petitioner] said
he would take six.

“[Moore]: Again, that’s what appears to have happened.

“[The Petitioner’s Counsel]: So, you are only three years apart, correct?

“[Moore]: . . . yes. ]

“[The Petitioner’s Counsel}: And did you make any attempt to convince
[the petitioner] to go with the nine years that [the court] was offering?

“[Moore]: As I indicated, I don't convince my clients. I indicate what the
offer is. They tell me what they want or don’t want, and I relay that, to
the judge.

“[The Petitioner’s Counsel]: Okay. But based on the seventeen years [of]
experience you had at that time, do you tell them, here is what I think is
likely to happen, you should seriously consider taking this offer?

“[Moore}: No, I don’t do that.”
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trial court directly explained to the petitioner that he
was facing at least eighty-five years incarceration, and
it offered him a plea deal of fifteen years, execution
suspended after serving nine years. The petitioner indi-
cated that he was willing to accept a plea deal, but he
wanted only six years to serve, and he asked Moore to
try to negotiate that for him. Moore gave the petitioner
no professional assessment of the court’s offer of nine
years to serve in the context of the facts underlying the
charges against him and his potential total sentence
exposure. Ultimately, after not accepting the court’s
offer of nine years to serve, the petitioner went to trial,
was convicted, and received a sentence of thirty-five
years incarceration. We conclude that on the facts of
this case, Moore’s performance was deficient because
she did not give the petitioner her professional advice
and assistance concerning, and her evaluation of, the
court’s plea offer.

I

The petitioner next argues that, although the habeas
court made no findings concerning prejudice, we can
presume prejudice on appeal on the basis of the record.
He argues that the record clearly demonstrates that he
was willing to plead guilty because he made a counterof-
fer to the court, and it is reasonably probable that he
would have taken the court’s offer had counsel properly

“We note, in particular, the following colloguy:

“[The Respondent’s Counsel]: Did you feel that his desire for {a] six year
sentence was realistic in light of the circumstances and his history?

“IMoore): I don’t think I had a feeling one way or the other. I felt that I
would relay the court’s offer to [the petitioner], [the petitioner] would tell
me what he wanted me to relay to the court, and I did that; I didn’t feel
one way or the other. .

“IThe Respondent’'s Counsel]: If a client says to you, you know, what is
the range that I can expect, how does what I desire fit into this? Do you
go over that with them?

“IMoore]: Well, I don’t think I ever had a conversation like that with
my client.”
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advised him. He asks that we order that the petition
for a writ of habeas corpus be granted and that the
court be ordered to give the petitioner the opportunity
to plead guilty under the plea agreement he previously
was offered by the trial court. The respondent contends
that the record is inadequate to review the prejudice
prong of the Strickland analysis because the habeas
court made no findings as to prejudice. He argues, there-
fore, that we should affirm the judgment on the basis of
an inadequate record. In the alternative, the respondent
requests that we remand the case to the habeas court
for consideration of the Strickland prejudice prong.

The respondent argues that we cannot make the cred-
ibility determinations that are necessary in determining
whether the petitioner was prejudiced. He argues: “In
applying the three-pronged test for determining
whether Moore’s failure to make a specific recommen-
dation regarding [the trial court’s] plea offer prejudiced
the petitioner for Sixth Amendment purposes, the
[respondent] does not dispute that the record is suffi-
cient for this court to consider the prong that concerns
whether {the trial court] would have continued to
extend the offer after it was initially rejected by the
petitioner; Ebron [v. Commissioner of Correction, 307
Conn. 342, 352, 53 A.3d 983 (2012), cert. denied sub
nom. Arnone v. Ebron, U.s. , 133 S. Ct. 1726,
185 L. Ed. 2d 802 (2013)]; given [Moore’s] uncontested
testimony that the judge held the offer open until the
start of trial. . . . The [respondent] also does not dis-
pute that the record is adequate for this court to find,
pursuant to another prong of the test, that the offerfed]
sentence of nine years to serve would have been less
severe than the thirty-five year total effective sentence
that the petitioner received as aresult of his convictions
at trial. However, the record is lacking regarding the
final prong of the test, which is whether the petitioner

t
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would have accepted the offer had [Moore] recom-
mended that he do so. The petitioner asserts that he
would have accepted the offer . . . [bjut only the
habeas court, as the trier of fact, is in a position to
assess the petitioner’s believability on this matter and
make the necessary credibility determination . . . .”
(Citations omitted.)

The petitioner contends that we can presume preju-
dice on the basis of the record because it is uncontested
that he was willing to take a plea deal because he asked
Moore to try to negotiate a deal that required him to
serve a term of six years, and he was not insisting on
going to trial. Citing Missouri v. Frye, supra, 566 U.S.
148, he argues that in this case there is no need for a
credibility determination because he need not prove
that he would have accepted the court’s offer because
the standard set forth in Frye requires only that he
demonstrate a reasonable probability that he would
have accepted such offer. We agree with the respondent
that the habeas court is in the best position to determine
whether it is reasonably likely that the petitioner would
have accepted the offer had he received adequate advice
from Moore.

The judgment is reversed in part and the case is
remanded for further proceedings on the issue of
whether the petitioner was prejudiced by counsel’s defi-
cient performance. In the event that the habeas court
finds that the petitioner has established prejudice, and
no timely appeal is taken from that decision, the judg-
ment is reversed and the case is remanded with direc-
tion to grant the petition for a writ of habeas corpus.
In the event that the habeas court finds that the peti-
tioner has failed to demonstrate prejudice, and no
timely appeal is taken from that decision, the judgment
is reversed only as to form and the court is ordered to
render judgment denying rather than dismissing the
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petition as it relates to the claim that Moore provided
ineffective assistance of counsel.

In this opinion the other judges concurred.

TEANNA ESCOURSE ET AL. ». 100 TAYLOR
AVENUE, LLC, ET AL.
(AC 35054)

DiPentima, C. J., and Gruendel and Beach, Js.
Syllabus

The plaintiffs spught to recover damages from the defendarg city of Norwalk
for personal injuries sustained by the minor plaintiff T when she was
struck by a hit and run driver while she was walking/along the shoulder
of a roadway \n the city. The plaintiffs claimed ¢hat T was forced to
enter the southBpund lane of traffic because the/sidewalk area and the
shoulder of the roadway were obstructed with/snow. The fourth count
of their complaint {lleged a claim of public Auisance against the city,
pursuant to statute (§52-557n [a] [1]), stemping from the city’s conduct
in plowing the snow onfo the sidewalk, rep/dering it impassible to pedes-
trians. The city filed a ¥otion to strike/the public nuisance count on
the ground that the plairXiffs’ exclusiye remedy as to the city was an
action pursuant to the muyicipal highway defect statute (§ 132-149).
The trial court granted the city's mofion to strike and rendered judgment
in favor of the city on the strickeh claim, and the plaintiffs appealed to
this court. Held that the trial gourt properly granted the city’s motion
to strike the public nuisance ¢gbunt'gf the complaint and determined that
the plaintiffs’ exclusive remgdy again¥ the city was an action pursuant to
§ 13a-149: because it was/clear from th¢ facts alleged in count four of
the complaint that the glaintiffs’ claim wag one for damages against a
municipality resultingfrom an injury to a person by means of a defective
road, § 52-56Tn (a) A1) required the plaintiffs\to seek relief, if at all,
pursuant to § 132449 for their claim against tha\city; furthermore, the
plaintiffs’ claim jhat because, pursuant to statute (§\¢-1634), a municipal-
ity may shift J{ability and responsibility for removing snow and ice to
abutting landowners, the city was not the party bound\to maintain the
sidewalk Znd, thus, an action arising from a defect in thak sidewalk did
not fallAvithin the ambit of § 13a-149 was unavailing, as §\2-557n (a)
categérically establishes that no claim alleging personal o property
daphiage by means of a defective sidewalk may be brought against a
piunicipality except pursuant to § 13a-149, which was dispositive, and
§ 7-163a also provides that regardless of generally shifting liabilityy, the
municipality shall be liable for its affirmative acts with respect to si¢h
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“June 14, 2019, the date that this decision was released as a slip opinion, is the operative date for all substantive and procedural
purposes.

79\ James Mortimer
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Judges: Robinson, C. J., and Palmer, McDonald,
D'Auria, Mullins, Kahn and Ecker, Js. PALMER, J. In
this opinion the other justices concurred.

Opinion by: PALMER

Opinion

PALMER, J. In the early morning hours of December 2,
1985, sixty-five year old Everett Carr was brutally
murdered in his New Milford residence. Subsequently,
the petitioner, Ralph Birch, and a second man, Shawn
Henning, were arrested and charged with Carf's murder,
which the police theorized was committed during the
course of a burglary of Carr's home by the two men.
After a jury trial, the petitioner was convicted of felony
murder, and, following his appeal, this court affirmed the
petitioner's conviction.V See State v. Birch, 219 Conr.
743, 761, 594 AZ2d 972 (1991). Thereafter, the
petitioner [*2] filed two habeas petitions, the first of
which was denied by the habeas court, Zarella, J. Birch

1 Henning was tried separately and convicted of felony murder,
as well. This court also rejected Henning's appeal. See Siate
v. Henning, 220 Conn, 417, 431, 599 A.2d 1065 (1991).

. Vv W
James Mortimer 7 %’“

v. Warden, Doclet No. TS8R-CV-92-1567-S, 1898 Conn.
Super. LEXIS 1824, 1888 WL 376345 _*11 (Conn.
Super. June 25, 1998). The second petition, which is the
subject of this appeal, alleged, among other things, that
the state deprived the petitioner of a fair trial in violation
of Brady v. Maryland, 373 U.8. 83, 87,83 &. Ct. 1194,
10 L. Ed. 2d 215 (1963), and its progeny, which require
the state to correct any testimony that it knows or should

know is materially false or misleading. More specifically, .

the petitioner claims that his right to due process was
violated because the assistant state's attorney
(prosecutor) failed to correct certain testimony of the
then director of the state police forensic laboratory,
Henry C. Lee, concerning a red substance on a towel
found in the victim's home that, according to Lee, had
tested positive for blood. In fact, no such test had been

"~ conducted, and, moreover, a test of the substance that

was done for purposes of the present case proved
negative for blood. The habeas court, Sferrazza, J.?
rejected all of the petitioner's claims, including his claim
with respect to Lee's {estimony about the towel, and this
appeal followed.? Because we agree with the petitioner
that, contrary to the conclusion of the habeas [*3] court,
he is entitled to a new trial due to the state's failure to
alert the frial court and the petitioner that Lee's
testimony was incorrect,* we reverse the judgment of

ZUnless otherwise noted, all references hereinafter to the
habeas court are to Sferrazza, J., and all references to the
habeas petition are to the petition in the present case.

3As we explain hereinafter in greater detail, Henning also
sought posttrial relief that, in many respects, mirrors the relief
sought by the petitioner,

A N >§\i
4As we discuss more.fully hereinafter, the respondent, the

Commissioner of Correction, concedes that the testimony of
Lee at issue in this case was false or misleading—terms
commenly used in cases, like the present one, that involve
due process claims predicated on the state's improper use of
testimony in a criminal trial—in the sense that it was factually
wrong or incorrect. In its memorandum of decision, however,
the habeas court found that Lee's testimony was mistaken and
not intentionally false—a conclusion that the petitioner has not
challenged—and we have no reason to second guess that
determination. Nevertheless, for the reasons set forth
hereinafter, we conclude that, in the circumstances presented,

the petitioner is entitled to a new trial because, under Brady

and jts progeny, it makes no difference whether Lee's

testimony was intentionally false or merely mistaken. In either

case, if, as we conclude, the state knew or should have known

J

J
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the habeas court.’ \

The following facts and procedural history are set forth
in the companion case of Henning v. Commissioner of
Correction, 331 Conn. __, __ A.3d (2019). "On November
29, 1985, the then [eighteen] year old petitioner,
together with his [seventeen] year old friend, [Henning],
and [Henning's] eighteen year old girlfriend, Tina
Yablonski, stole a 1973 brown Buick Regal from an
automobile repair shop in the town of Brookfield. Later
that evening, the three teenagers drove the vehicle to
New Hampshire to visit [the petitioner's] mother. While
there, the wvehicle's muffler was damaged and
subsequently removed, causing the vehicle to make a
loud noise when it was operated. When the trio returned
to Connecticut on December 1, 1985, they went directly
to the Danbury residence of Douglas Stanley, a local
drug dealer, where they freebased cocaine. In addition
to selling the teenagers drugs, Stanley also acted as a
'fence'® for property they periodically stole from local

that Lee's testimony was incorrect, the petitioner is entitled to
a new trial unless the respondent can demonstrate that the
incorrect testimony was harmless beyond a reasonable doubt,
a burden that the respondent cannot meet. Finally, although
Lee's testimony was false or misleading insofar as it was
contrary to the facts, we characterize it as incorrect rather than
false or misleading because the latter terms might be
understood as connoting a dishonest or untruthful intent, an
Implication that would be incompatible with the habeas court's
determination.

5The petitioner also filed a petition for a new trial pursuant to
General Statutes § 52-270 (z) on the basis of newly
discovered evidence. Prior to trial, the habeas court
consolidated that petition with the present habeas petition and
with the closely related habeas and new ftrial petitions of
Henning. The habeas court rejected all of the claims in the
four petitions, and the petitioner and Henning separately
appealed to the Appellate Court from the judgments denying
their habeas and new trial petitions. We thereafter transferred

161 (2019); see also Henning v. State, 331 Conn.

businesses and homes. After leaving the Stanley
residence, the petitioner and [Henning] [*4] dropped
Yablonski off at her parents' home in the town of New
Milford, arriving there at approximately 11:55 p.m.

"At that time, the victim was living at the home of his
daughter, Diana Columbo, in New Milford,
approximately two miles from the Yablonski residence.
Sometime belween 9 and 9:30 p.m. on December 1,
1985, Columba left the house to visit a friend. When she
returned home the next morning, reportedly between 4
and 4:30 a.m., she found the victim's lifeless body in a
narrow hallway adjacent to the kitchen, which led to the
victim's first floor bedroom. The victim, clad only in an
undershirt and underwear, was lying in a pool of blood.

all four appeals to this court pursuant to General Statutes §
51-199 (c) and Practice Book § 65-2. In a separate opinion
also issued today, we have dismissed as moot the petitioner's
appeal from the habeas court's denial of his petition for a new
trial in view of our determination that the petitioner must be
afforded a new trial on the basis of the state’s failure to correct
Lee's incorrect testimony. See Birch v. State, 331 Conn. .,

Add__, 2018 Comn. LEXIS 158 (2018). We also have
reversed the judgment of the habeas court in Henning's
habeas case, as well; see Henning v. Commissioner of
Correction, 331 Conn. , . A3d . 2012 Conn. LEXIS

1 z

A8d _, 2018 Conn. LEXIS 168 (2019) (dismissing as moot
Henning's appeal from denial of petltion. for new trial), a-
decision that, like our decision in the present case, is
predicated on the state's use of Lee's incorrect testimony.,

We note, moreover, that, at various points throughout this .
opinion, we briefly-discuss a number of the other claims raised
by the petitioner in his habeas petition and in his petition for a
new trial. We do not decide the merits of any of those claims,
however, because of our conclusion that the petitioner is
entitled to a new trial due to Lee's incorrect testimony. Insofar
as we do discuss them, we do so only to place the present
claim in the broader context of the several significant issues
that the petitioner also raises as a basls for his entitlement to a
new trial, Finally, many of the facts and much of the
substantive analysis in this case is taken directly from our
opinion in Henning v. Commissioner of Correction, supra, 331
Conn. __, because that opinion addresses the identical claim
concerning the state's failure to correct Lee's incorrect
testimony. To the extent that the evidence adduced at the
petitioner's underlying criminal trial or in connection with the
present habeas case differs in any relevant respect from that
presented at Henning's criminal or habeas trial, all such
differences are duly noted,

5"A fence is a person who receives and sells stolen goods."
Henning v. Commissioner of Correction, supra, 331 Conn, _
n.5. :

James Mortimer
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Blood spatter and smears covered the walls around him,
almost to the ceiling. An autopsy later revealed that the
victim had sustained approximately twenty-seven stab
wounds, a severed jugular vein, and blunt force trauma
to the head. Investigators theorized that the victim had
confronted his assailants in the hallway and fought for
his life. The associate medical examiner could not
determine the exact time of death, only that the victim
died within twenty-four hours of his body being
examined by the medical examiner and two and one-
half to three [*5] hours of his last meal.

"The assailants left two distinct sets of bloody footprinis
near the victim's body and in other locations throughout
the house. Beneath the victim's body, the police found
what they believed to be a piece of the murder
weapon—a small metal collar that separates a knife
blade from the handle. The police also discovered blood
on a dresser drawer in the victim's bedroom. Inside the
drawer were a pair of bloody socks and a blood stained
cigar box, indicating that the assailants had rummaged
through the house after the murder. A videocassette
recorder, jewelry, several rolls of quarters, and some
clothing were reported missing." Id., __

On the night of the murder, three of the victim's
neighbors heard what they believed to be a vehicle with
a defective muffler in the wvicinity of the victim's
residence. One of the neighbors, Gary Smith, heard it
sometime between 10 p.m. and midnight, although he
thought it was "[pJrobably closer to midnight." Smith,
who reported that the noise was unusual enough that he
stopped what he was doing to look out the window,
observed the vehicle just as it was passing his house
and noticed that its taillights "were fairly wide set"
and [*6] "round in appearance." Smith was shown a
photograph of the stolen Buick at the petitioner's
criminal trial and testified that he was positive that its
taillights were not the taillights he observed on the night
of the murder. Smith further testified that he informed
the police in the days following the murder that he had
seen the taillights of the vehicle but that the officers
never returned to show him a photograph of the stolen
Buick's taillights for comparison. Upon cross-
examination by the prosecutor, Smith acknowledged
that the vehicle he saw was "not the noisiest" he had
ever heard and that it was "probably fair to say it was
not terribly noisy . . . ."

The evidence also established that, sometime between
12:10 and 12:30 a.m., iwo other neighbors, Alice Kennel
and Brian Church, also heard a loud vehicle near the
victim's residence. Kennel heard the vehicle, which she

described as "very noisy,” stop at the lot beside her
house for approximately twenty minutes and then drive
away. Church similarly reported hearing the vehicle stop
for twenty to thirty minutes and then drive away. Neither
Kennel nor Church actually observed the vehicle or
heard its doors open or shut. Nor could either [*7]
witness place the vehicle or its occupants at the victim's
residence.

Because the police suspected that the victim had
interrupted a burglary, they began their investigation by
identifying known burglars in the area. One of the
individuals they interviewed, Peter Barrett, gave them
the names of the petitioner, Henning, Yablonski, and
Stanley. On December 5, 1985, the petitioner went
voluntarily to the police station to be interviewed about
the murder. By then, the petitioner had heard about the
crime from Stanley, among others, whom the police had
already interviewed. According to Yablonski, who
testified for the state at the petitioner's criminal trial, she,
the petitioner, and Henning discussed the murder with
several other people at Stanley's house on the
afternoon of December 2, 1985. Yablonski further
testified that, before speaking to the police, she, the
petitioner, and Henning agreed to "get [their] stories
straight" to prevent the police from learning about the
stolen Buick and a number of recent burglaries that the
teens had committed in the area. In furtherance of that
plan, the three agreed to tell the police that they had
hitchhiked to and from New Hampshire on the
evening [*8] of November 29, 1985, and that they had
hitchhiked home from the city of Danbury on the night of
the murder, leaving there at approximately 2 .a.m. and
arriving in New Milford several hours later. In fac,
however, they actually left Danbury at around 11:25

p.m.7

When the petitioner arrived at the police station on
December 5, 1985, the officers did not question him
about the victim's murder but, instead, asked him if he
knew anything about a stolen Buick Regal. After initially
denying that he did, the petitioner confessed to having
stolen the Buick, explaining that he did so because he
needed somewhere to live, That afternoon, he and
Henning took the officers to a wooded area near a
reservoir in New Milford where the vehicle had been
hidden. The petitioner and Henning also confessed to

7We note that at Henning's criminal trial, Yablonski testified
that she, Henning and the petitioner agreed to tell the police
that they had left Danbury at 12:30 or 1 a.m., not at 2 a.m. as
she testified at the petitioner's trial. Henning v. Commissioner
of Correction, supra, 331 Conn. __
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having used the vehicle in the commission of several
burglaries, for which the two men were placed under

arrest,

in Henning v. Commissioner of
_, "[wlhen the police
recovered the Buick, it was evident that it had not been
cleaned. According to several police reports and
photographic exhibits, the vehicle was covered in dirt
and filled with sand, sneakers, toiletries, food, blankets,
pillows, various items of clothing, [*9] and what the
police believed to be stolen electronics. Despite a
thorough examination of the vehicle and the surrounding
area, which involved draining two reservoirs and the use
of specially trained dogs, no evidence was found linking
the petitioner or [Henning] to the murder. A search of
the victim's neighborhood, including the surrounding
roadways and fields adjacent to those roadways, also
produced no incriminating evidence." Id., _.

As we explain

On December 9, 1985, Sergeant John Mucherino and
Detective Scott O'Mara, both of the Connecticut state
police, interviewed the petitioner at the Litchfield
Correctional Center. During that interview, the petitioner
again denied any involvement in the victim's murder. At
the petitioner's criminal trial, Mucherino testified that,
when he showed the petitioner a photograph of the

victim's deceased body in a pool of blood, the

76

petitioner's "whole body spasmed, and he literally
almost fell out of [his] chair." Afterward, according to
both Mucherino and O'Mara, the petitioner stared at the
photograph for a short time and then, pointing to an
area not shown -in the photograph, but in the direction
where the bathroom would have been, said either, "is
that the [*10] bathroom there," or "[t]hat is the bathroom
there,”® even though the location of the bathroom,
though correctly identified by the petitioner, was not
apparent from the photograph. According to Muéherino,
when the officers attempted to question the petitioner
regarding his apparent knowledge about the interior of
the victim's home, the petitioner threatened to punch
Mucherino, and the interview was terminated.
Mucherino also testified that, at the time of the interview,
he considered the petitioner's statement about the
bathroom not only "highly incriminating" but

80'Mara and Mucherino ~provided somewhat conflicting
testimony about what the petitioner said when he was shown
the crime scene photograph of the victim's body. O'Mara
testified that, pointing in the direction of where the bathroom
would be, the petitioner asked, "is that the bathroom there?"
Mucherino testified that the petitioner stated, "[t]hat is the
bathroom there."

"devastating" evidence of the petitioner's guilt.

Immediately following the interview, O'Mara wrote,
reviewed, and signed a police report about the
interview, relying in part on contemporaneous notes that
he had taken at the time. Mucherino also reviewed and
signed the report. The report does not state that the
petitioner said either, "is that the bathroom there" or
"[t]hat is the bathroom there," or otherwise indicate any
familiarity with the victim's home. Nor does it state that
the petitioner pointed at the photograph in the direction
of the bathroom. Instead, the original report reflects that
the petitioner asked the officers [*11] if the victim was
lying in a bathroom.

On September 10, 1986, Detective Andrew Ocif, who by
then had replaced Mucherino as the Connecticut state
police officer assigned to the investigation, arrested the
petitioner on an unrelated larceny charge and
transported him to state police barracks for processing.
While at the barracks, Ocif spoke with Mucherino about
his December 9, 1985 interview of the petiticner. At the
petitioner's criminal trial, Ocif testified that, while
speaking to Mucherino at the barracks, Mucherino
informed Ocif that, during that December 9, 1985
interview, the petitioner had pointed to the crime scene
photograph of the victim and said, "there was a the
bathroom there.”" After advising Mucherino that O'Mara's
written report did not contain this information, Ocif
requested that Mucherino ask O'Mara to file a new
report that did include that statement by the petitioner.
According to O'Mara, Ocif "badgered [him] for a better
part of a year to get the [new] report in." On May 5,
1987, O'Mara finally provided the requested addendum
to the original report. '

In the fall of 1987, the petitioner was incarcerated at the
John R. Manson Youth Institution in the town of
Cheshire. [*12] There, while working in the laundry
room, he met an eighteen year old fellow inmate, Robert
Perugini. On December 7, 1987, Ocif visited Perugini
and informed him that he was investigating a murder
that he knew the petitioner had committed. Perugini,
who was then serving a seventeen year sentence for
conspiracy to commit murder, kidnapping in the first
degree ‘and robbery in the first' degree, agreed to
provide incriminating information about the petitioner,
but only if "there was something in it for [him] ... ."
Thereafter, the state entered into an agreement with
Perugini pursuant to which it agreed to notify the Board
of Pardons about Perugini's cooperation, Perugini then
told Ocif that, in the summer of 1987, the petitioner had
told him that he was worried that his release from the
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John R. Manson Youth Institution would get "held up
because of a murder investigation." According to
Perugini, the petitioner also told him that he and
Henning had killed an old man with a knife while robbing
a house in New Milford.?

While incarcerated at the John R. Manson Youth
Institution, the petitioner also befriended fellow inmate
Todd Cocchia. After their release from custody in 1988,
the petitioner [*13] and Cocchia lived together in
Danbury for approximately two months before moving
together to Norfolk, Virginia. On June 22, 1988, Cocchia
was arrested and subsequently detained in a Norfolk
jail. On July 12, 1988, Ocif visited Cocchia in Virginia
where Cocchia was being held, and Cocchia agreed to
provide incriminating information about the petitioner. In
exchange, the state of Connecticut entered into an
agreement with Cocchia pursuant to which it agreed,
first, not to seek any prison time for Cocchia's probation
violation and, second, to notify the Office of the State's
Attorney for the judicial district of Danbury, where
Cocchia had a pending criminal matter, of his
cooperation ' in the petitioner's case. Additionally,
because of his cooperation with Connecticut authorities,
prosecutors. in Virginia agreed that Cocchia would
receive a sentence of time served on the charges that
were pending against him there.

In 1989, the petitioner was arrested for the victim's

9We note that, in his habeas petition, the peiitioner alleged
that trial counsel in his criminal case, Alfred B. Mencuccini,
had rendered ineffective assistance by failing to adequately
impeach Perugini at trial. In support of this contention, the

petitioner claimed that competent counsel would have-

interviewed Perugini's known associates, including Stephen
Alan McDonald and Daniel Edwards, and learned that Perugini
had provided false testimony against the petitioner in
exchange for the state's promise that he not be transferred to
a prison for adult offenders. In support of this contention,
McDonald testified at the petitioner's habeas trial that, when
he was Incarcerated with Perugini at the John R. Manson
Youth Institution, he asked Perugini why he had lied to the
police about the petitioner having confessed to him. Perugini,
who was about to be transferred from that Institution because
he was turning nineteen, responded, "he did what he had to do
because he -didn't want to go to [the] Somers [prison].”
Similarly, Edwards, who was Perugini's best friend at the time,
testified that, in early 1988, he received a letter from Perugini
in which Perugini stated that he had arranged a deal with the
state whereby he would testify against the petitioner, albeit
falsely, in exchange -for a reduced sentence. According to
Edwards, Perugini "feared Somers" because of its reputation
for sexual violence against inmates.

murder, and a jury trial subsequently ensued. At that
trial, Cocchia testified that the petitioner had told him
while they were en route to Virginia that he needed to
leave Connecticut because he had killed a man during a
burglary. [*14] 10 0On cross-examination, however,
Cocchia acknowledged that, when he was first
interviewed by Ocif, Cocchia answered incorrectly, or
could not answer at all, as to whether the petitioner had
committed the murder alone or ‘with an accomplice,
whether the crime occurred at night or in the daytime,
and as to the name of the town where the crime was
committed. In accordance with his agreement with the
state, Perugini also testified that, the: petitioner had
confessed to him.

Because there was no forensic evidence connecting the
petitioner to the crime, the state's case against him was
based almost entirely on Cocchia's and Perugini's
testimony, the testimony of Kennel and Church, both of
whom heard a noisy vehicle on the night of the murder,
the fact that the petitioner was driving such a vehicle
that evening, and Yablonski's testimony, which the state
relied on to demonstrate = consciousness of guilt
predicated on the theory that the petitioner had lied to
the police about the time he returned to New Milford in
an effort to conceal his involvement in the murder.

The state also adduced testimony from Lee, then the
director of the state forensic laboratory, to explain how it
was possible that the [*15] petitioner and Henning
could have stabbed the victim so many times without
getting any blood on their clothing and without
transferring any blood to the Buick. Lee explained that,
aithough the victim fought with his assailants, all of the
blood spatter in the hallway was uninterrupted, meaning
that no individual or object was between the victim and
the walls or floor to interrupt the blood spatter.
According to Lee, this could explain why the assailants
were not covered in the victim's blood.

During his testimony, Lee relied on certain photographs
of the crime scene. One such photograph was of two
towels hanging next to the sink in an upstairs bathroom.

10 Cocchia recanted his testimony at the petitioner's habeas
trial, stating that, in fact, the petitioner had never told him that
he was in any way involved In the victim's murder. Cocchia
further testified that, when Ocif came to visit him in Virginia in
1988, he left "the [police] file right there in front [of him],
opened," and that everything he subsequently told the police
about the murder he learned from "{rleading [the open palice
file] . . . [and] listening to what they [the police] were saying
[about jt]."
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Although the towels had not been tested for the
presence of blood—a fact that the state now
concedes—lee testified that they had, in fact, been so
tested, stating that a "[s]mear of blood was found on
[one of] the towel(s]" and that.this smear was
"[a]nalyzed and shows" blood. When Lee stated that he
could not "recall if it was human blood or animal
[blood]," the petitioner's trial counsel, Alfred B.
Mencuccini, objected fo the admission of the
photograph, arguing that the state had not established
that the substance on the towel was, [*16] in fact,

blood. In response, the prosecutor argued that "[Lee

could] testify as to what he did with respect to that towel,
what he observed, and what he had done." Thereafter,
outside the presence of the jury, the following exchange
occurred between the court and the prosecutor:

"The Court: There is no evidence of this_ towel before
this time.

"[The Prosecutor]: Somebody has to find it. [ mean,
[Lee] is the person that noted it.

"The Court: Are you prepared to admit it?

"[The Prosecutor]: | am prepared to—I do not intend to
use the towel, but just have [Lee] testify that he found
the towel and what he observed on it and its location."

Following this exchange, the court overruled the
objection of the petitioner's counsel. Thereafter, in
reference to the same photograph, Lee reiterated that it
"depicts the portion of the [upstairs] bathroom-—
bathroom, two towels. This towel had a reddish smear,
light smear. Subsequently, that smear was
identified -to be blood." At no time did the prosecutor
correct Lee's testimony in this regard.

At the close of the state's case, the petitioner moved for
a judgment of acquittal, which the trial court denied. The
petitioner then presented the testimony of [*17] Smith,
the victim's neighbor who, in contrast to Church and
Kennel, saw the loud vehicle that he heard on the night
of the murder. When Smith was shown a photograph of
the rear taillights of the stolen Buick, he testified
unequivocally that they were not the taillights he had
observed on the night of the murder. Donna Dacey, a
New Milford emérgency services dispatcher who was on
duty on December 2, 1985, also testified for the

petitioner. Dacey explained that she had received a call.

at 449 or 4:50 a.m. from the victim's daughter,
Columbo, who stated in a "[h]ighly excited" voice, "Oh
my God, he has a knife." Dacey testified that she had no
idea who Columbo was referring to at the time of the

call.

in his closing argument, the prosecutor, relying on Lee's
reconstruction of the crime, stated that the evidence
demonstrated that "there were two perpetrators,
separate and distinct footwear, a struggle ensued, the
struggle started in the [downstairs] bathroom area,
progressed down the hall, [the victim's] head on at least
three occasions was struck against the molding, the
various doorjambs, blood was spilled, the man was
stabbed." The prosecutor further asserted that the
bloody footwear[*18] impressions, blood stained
bathroom towel, and blood in the victim's bedroom
indicated that "the burglary continued after the
bloodletting.” He maintained, moreover, that there was
no forensic evidence connecting the petitioner to the
crime only because, as Lee had explained, all of the
blood spatter was uninterrupted, indicating that the
assailants would not have been covered in it. Another
reason why there was no forensic evidence connecting
the petitioner to the crime, he argued, was because the
petitoner had cleaned up before leaving the scene.
"There was testimony that there was blood by the
bathroom sink upstairs. There was testimony that . . .
the [petitioner] had access to clothing and footwear in
that [dresser] drawer." The prosecutor further
maintained that the petitioner and Henning, "one,
weren't covered with blood and, two, had the opportunity
between [12] and {2:30 a.m.] to change their clothes or
dispose of their clothes."

Finally, the prosecutor. reminded the jury about the
petitioner's admissions to Cocchia and Perugini, his
apparent familiarity with the interior of the victim's home,
the loud vehicle that the victim's neighbors heard on the
night of the murder, the [*19] fact that the petitioner and
Henning were driving such a vehicle that evening, and
Yablonski's testimony that the petitioner and Henning
had lied to the police about what time they left Danbury
that evening so as to place their arrival in New Milford
sometime after the murder was committed. With respect
to Smith, the neighbor who testified that the loud vehicle
he saw was not the stolen Buick Regal, the prosecutor
argued that the vehicle Smith saw could not have been
the one that Kennel and Church heard because,
whereas Kennel and Church described the vehicle as
being extremely noisy, Smith described it as "not being
particularly loud" and making a sound like "thump,
thump, as opposed to the scund [a car makes] . . . with
no muffler."

In his closing argument to the jury, the petitioner's trial
counsel argued that the petitioner was the victim not
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only of shoddy police work but of police officers who had
predetermined his guilt. Specifically, counsel asserted
that, "once the police focused on [the petitioner], they
developed [a] case of funnel vision" so exireme that
they failed to take the most obvious investigative steps
and "ignored every piece of evidence that cast doubt [on
the [*20] petitioner's guili] . . . ." That evidence, counsel
argued, included the information provided by Smith, the
only neighbor who had actually seen the vehicle that the
other neighbors had only heard. It also included the
bizarre behavior of Columbo, the victim's daughter, who
had told the dispatcher when she called to report her
father's murder that there was a man in her home
holding a knife. "That knife had to be held by the person
who [murdered the victim}," the petitioner's counsel
argued, "[bjut the police did nothing to clear up that
question. Nothing at all."

The petitioner's counsel also maintained that, because
there was no evidence linking the petitioner to the crime,
and because the evidence that did exist pointed
elsewhere, the police were compelled to create

- evidence. They did this, he argued, first, by having

O'Mara amend the report of his December 9, 1985
interview with the petitioner to falsely reflect that the
petitioner was familiar with the interior of the victim's
home and, second, by offering leniency to two jailhouse
informants wholly lacking in credibility. Counse! argued
that O'Mara's explanation for why he had not included
the petitioner's allegedly suspicious [*21] statement
about the bathroom in the original report—namely,
because he was 'busy" and "had a number of
distractions" on the day of the " interview—was
"completely unworthy of belief.” Counsel maintained that
if the petitioner really had incriminated himself in the
presence of two such experienced investigators, "you
know darn well it would have been in that [original]
report.” Finally, counsel reminded the jury of the
complete lack of forensic evidence connecting the
petitioner to the crime, arguing that it was inconceivable
that the petitioner and Henning could have committed
such a crime without getting any blood on their clothing
or transferring any trace evidence to the Buick.

The jury deliberated for three days before reaching a
verdict. During those deliberations, the jury asked to
have the testimony of several witnesses read back!!
and to be reinstructed on the meaning of reasonable
doubt. The jury ultimately found the petitioner guilty of

"The jurors asked to have the testimony of O'Mara,
Mucherino, Yablonski, Cocchia and Perugini read back.

felony murder, and the trial court rendered judgment in
accordance with the verdict, sentencing the petitioner to
a term of imprisonment of fifty-five years. This court
subsequently affirmed the petitioner's conviction on
appeal in Stale v. Birch, supra, 219 Conn. 751.

In 1997, the [*22] pelitioner filed an amended petition
for a writ of habeas corpus, alleging that his trial counsel
had rendered ineffective assistance in numerous
respects. The habeas court rejected the petitioner's
claims, and he appealed to the Appellate Court, which
affirmed the habeas court's judgment. Birch v,
Commissioner of Correction, 57 Conn. App. 383, 385,
749 A.2d 648, cert, denied, 253 Conn. 920, 755 A.2d
213 (2000).

In 2000 and 2001, respectively, the petitioner filed two
additional habeas petitions in which he alleged that his
first habeas counsel, Avery Chapman, had rendered
ineffective assistance by failing to adequately
investigate and present his claims against his trial
counsel, including his claim that trial counse! had
rendered ineffective assistance by failing (1) to consult
and present the testimony of a forensic footwear
impression expert, (2) to consult and present the
testimony of a crime scene reconstructionist, (3) to
consult and present the testimony of a forensic
pathologist, (4) to investigate and present a third-party
culpability defense against Columbo,'? and (5) to

2 As we explalned in Henning v. Commissioner of Correction,
supra, 331 Conn. _, In which we have addressed an identical
claim involving the same relevant facts, "at the habeas trial,
the petitioner sought to demonstrate that the crime scene had
been staged to resemble a burglary and that his trial counsel
had rendered ineffective assistance in failing to raise a third-
party culpability defense against Columbo and Richard
Burkhart, Columbo's lover and employer at the time of the
murder, and for whom the victim also had worked and who
allegedly owed the victim money. In support of this contention,
the petitioner adduced evidence that, when Columbo was
initially interviewed by the police on the night of the murder,
she claimed to have been home all evening and to have heard
the victim coughing, although she did not check on him. She
then told the police that she actually had gone out that evening
and returned home between 2:30 and 3 a.m. Later, she told
the police that she had lied in her earlier statements to prevent
Burkhart from finding out that she had been with another man
that evening. Columbo also told the police that she had left the
house at around 9:30 p.m. and returned sometime between 4
and 4:30 a.m. Police records indicate, however, that Columbo
did not call for help until 4:50 a.m., and that, when she did,
according to the emergency dispatcher, she screamed, 'Oh
God, he's got a knife in his hand.' There was also evidence
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—
"A consolidated trial on the petitioner's .

investigate, cross-examine, impeach or otherwise
challenge the testimony of Cocchia, Perugini, and Ocif.
As we observed in the companion case of Henning v.
Commissioner of Correction, supra, 331 Conn. __, "[t]he
petitioner also claimed actual innocence on the basis
of, [*23] among other things, numerous DNA tests
conducted over the last decade by the Connecticut
Forensic Science Laboratory, which had excluded the
petitioner, [Henning], and Yablonski as the source of
DNA recovered from the crime scene, and revealed the
DNA of an unknown female on four key pieces of
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. . habeas
petition[s], his petition for a new trial, and the closely
related habeas and new tirial petitions of [Henningl; see
footnote [5] of this opinion; was conducted over a period
of several weeks in November and December, 2015,
during which the petitioner and [Henning] called a
number of expert and lay witnesses whose testimony
cast serious doubt on the state's [*24] theory of the
case.' In support of the petitioner's claim that the
prosecutor's failure to correct Lee's incorrect testimony
entitled the petitioner to a new trial, he argued that,

evidence with which the assailants were known or } under a line of cases following the United States

believed to have come in contact.'® Finally, the
petitioner alleged that the state had violated his right to
a fair trial by adducing Lee's false testimony that there
was blood on the bathroom towel, testimony that had
permitted the prosecutor to argue that the reason
investigators failed to find forensic evidence on the
petitioner's clothing or in the Buick was because the
petitioner had cleaned himself up before leaving the
victim's home.

that Columbo exhibited highly unusual behavior immediately
after the murder. For example, one of the first responders,
Anita Bagot, testified that Columbo barricaded herself in the

" dining room shortly after the police arrived and, later, asked

Bagot, Twlhy would he do it . . . [wlhy would he doit,' clearly
suggesting that she knew the identity of the assailant.’ The
petitioner also presented evidence at the habeas trial that
there was animus between Burkhart and the victim, despite
Burkhart's statement to the police that he and the victim 'had
an excellent relationship’ and that he 'loved' the victim. One
witness who had worked for Burkhart, Cynthia M. Russo-
Donaghy, testified that Burkhart had a scratch on his face on
the morning after the murder and that the victim had told her
that Burkhart was a 'son of a bitch' and that he ‘hate[d]’ him.

"The petitioner also established that the state police received

an anonymous call on May 22, 1986, from an unknown male
who said that Burkhart had murdered the victim.

"We note, finally, that the petitioner, in support of his petition
for a new trial, presented the deposition testimony of John
Andrews, who stated that, after the murder, he and Columbo
became romantically involved and, for a time, lived together.
Andrews stated that, during an argument one night, Columbo
charged at him with a knife and told him that 'she would kil
[him] like she killed her father.' According to Andrews, late at
night sometime thereafter, while he was in the kitchen and
Columbo was upstairs, he was attacked and severely injured
by an unknown assailant who beat him over the head and
repeatedly stabbed him. Andrews further explained that,

‘and don't come back. Following this Incident, Andrews
decided to move out and, while packing his belongings, found |

/
{

—

Supreme Court's seminal opinion in Brady v. Maryland,

Xk X X~
a six to seven inch knife blade without a handle protruding
from a basement wall. Andrews never told anyone about
Columbo's threat or his discovery of the knife blade until years
later, when he was contacted by the Connecticut Innocence
Project. In its memorandum of decision, the habeas court
observed that 'Andrews [had] no obvious reason to fabricate
[his] recollections.” Henning v. Commissioner of Correction,
supra, 331 Conn. __n.11,

13"In this regard, Christine Mary Roy, 'a forensic science
examiner with the state's Division of Sclentific Services,
testified at the petitioner's habeas trial that, in addition to the
victim's DNA, the DNA profile of an unknown female was
found on the bloody cigar box, the inside of the front
waistband of the victim's underwear, the metal ring that was
found under the victim that was thought to be part of the
murder weapon, and a floor board that the police had
removed, which contained two sets of bloody footprints.

- Lucinda Lopes-Phelan, another forensic science examiner

with the Division of Scientific Services, testified that she had
tested the victim's underwear on the theory that one of the
assallants may have grabbed him there during the struggle
that led to the victim's murder." Henning v. Commissioner of

Correction, supra, 331 Conn. __n.13.
— N

14"Eor example, in support of his claim that trial counsel was
ineffective for failing to consult a forensic footwear impression
expert, the petitioner presented the testimony of William
Bodziak, a. former agent with the Federal Bureau of
Investigation (FBI) and a prominent footwear impression
expert. Bodziak testified that, using techniques available at the
time of the petitioner's criminal trial, he was able to determine
that one of the two sets of bloody footprints from the crime
scene could not possibly have been left by either the petitioner
or [Henning] because it was made by a size 9 or smaller shoe,
perhaps even as small as a size 7 and 1/2, and the petitioner
and [Henning] wore shoes sized . . . 10 and 1/2 to 11 [and 11
and 1/2], respectively. According to Bodziak, the size
difference between the bloody footprint and the petitioner's
and [Henning's] shoes at the time of the murder was
'enormous . . . .' With respect to Bodziak's expertise, the

~ <

habeas court made the following findings: 'Obviously, expert (
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supra, 373 U.S. 83, including United States v. Bagley, concededly incorrect testimony,5 the court concluded,
473 U.S. 667, 679, 105 S, Gt 3375, 87 L. Ed. 2d 481 contrary io the contention -of the petitioner, that the
and n.9, 473 U.S. 667, 105 S. CI. 3375, 87 L. Ed. 2d respondent was not required to demonstrate the

" 481 (1985) (opinion announcing judgment) (conviction immateriality, that is, the harmlessness, of that

obtained with state's knowing use of perjured testimony = testimony beyond a reasonable doubt. The habeas
must be set aside unless state can establish testimony court concluded, rather, that that heavy burden applies
was harmless beyond reasonable doubt), State v. only when the state fails to correct perjured testimony,
Quellette, 295 Conn. 173, 186, 989 A.2d 1048 (£010) and it appeared clear to the habeas court that, in the
(prosecutor who knows that testimony of witness is false  absence of any contrary evidence, 'Lee mistakenly, but
or substantially misleading must correct that testimony  honestly, believed he tested [the bathroom towel] rather
regardless of lack of intent to lie on part of witness), and than contrived a false story about having done so.' In
State v. Cohane, 193 Conn. 474, 498, 479 A.2d 763 other words, as the habeas court explained, although
(prosecutor has responsibility to correct false testimony Lee had testified incorrectly, he was 'not lying under
when prosecutor knew or should have known that oath.' The habeas court then concluded that the
testimony was false), cert. denied, 469 U.S. 990, 105 5. applicable standard was 'the classic test' for determining

"Ct. 397, 83 L. Ed. 2d 331 (1984), the respondent, the whether the petitioner was entitled to a new trial as a

Commissioner of Correction, was required to establish consequence of the state's Brady violation, a standard
that Lee's concededly incorrect testimony was that, as the habeas court further explained, is satisfied
immaterial beyond a reasonable doubt, a standard that, ‘only if [the petitioner can demonstrate that] there would
the petitioner further claimed, the state could not meet. be a reasonable probability [*26] of a different result if

S ) ) the [correct] evidence had been disclosed. . . . A
Following the ftrial, the habeas court issued a (gagonable probability . . . is one [that] undermines

memorandum of decision in which it denied or oonfigence in the outcome of the trial . . . ." (Footnotes
dismissed all [*25] of the petitioner's claims. With . ,

respect to the petitioner's claim that the state had
deprived him of a fair trial by failing to correct Lee's

control of the defense [that] is a report or statement as to a

physical . . . [examination] or scientific test or experiment

made in connection with the particular case prepared by, and
footwear analysts were available at the time of the petitioner's | - relating to the anticipated testimony of, a person whom the
[criminal] trial in 1989. From 1973 to 1997 . . . Bodziak was a/ defendant intends to call as a witness." (Internal quotation
special agent for the FBI who specialized [in], among othery, marks omitted.) Clearly, however, any concern that the
[things] . . . footwear imprint analysis. He testified at the| petitioner's trial counsel might have had about consulting an
[petitioner's] habeas trial, and he is a well trained, extensively} expert was unfounded because § 769 (2), by its plain and
experienced, and highly gualified expert in this field of |\ unambiguous terms,. required a defendant to turn over any
criminology. He has testified in nearly every state and federal | such report or statement only if that defendant intends to call

“trial court in the United States, including at the trlals of | the expert as a witness. Thus, if counsel had retained an

[Orenthal James] Simpson and [Timothy McVeigh] the | expert whose opinion would not have been helpful to the
Oklahoma City bomber." Henning v. Commissioner of | petitioner, counsel would have had no reason to call that
Correction, supra, 331 Conn. _n.14. expert as a witness or even to have had the expert produce a
statement or report documenting his or her opinion. The
We note that, despite Bodziak's highly exculpatory testimony | habeas court was incorrect, therefore, in concluding that the
that neither the petitioner nor Henning was the source of one | petitioner's trial counsel reasonably decided not to consult a
of the two footwear impressions that the state argued was left | footwear impression expert because of the then applicable
by one of the assailants, the habeas court rejected the | reciprocal discovery provisions of the rules of practice.
petitioner's claim that his trial counsel was constitutionally j_———~ 7*: 5{: R
ineffective for falling to consult a footwear expert. In doing so, | 3"In regard to that testimony, the habeas court found in

‘the habeas court credited the state's contention that the | relevant part: 'As to . . . Lee's testimony, he erroneously

petitioner's trial counsel reasonably "feared that, if he hired [a | testified that he tested a reddish substance on a towel! seized
footwear impression expert], he had little to gain and | from an upstairs bathroom, which test indicated a positive

-everything to lose if that independent examination revealed | result for. blood. That stain was never tested by . . . Lee or

that the bloody imprints came from a boot [that] fell within the | anyone at the crime laboratory before the petitioner's criminal
size range that encompassed the petitioner's size" because, | trial. In conjunction with the present habeas action, the towe!
the habeas court explained, the relevant rule of practice at that | was tested, and the reddish smear proved negative for blood.'
time, Practice Book (1978-97) § 769 (2), "allowed the | The respondent, the Commissioner of Correction, has never
prosecutor to require a criminal defendant to disclose the | contested the results of that test." Henning v. Commissioner of
existence of and permit inspection of any document within the \ Correction, supra, 331 Conn. __n.16.
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added, in original and omitted.) Henning w.
Commissioner of Correction, supra, 331 Conn. _.

“Applying_this standard, which is considerably less-

'

favorable to the petitioner _than the standard that the.
petitioner himself had advanced, the habeas court.
“concluded that Lee's incorrect testimony was immaterial

" because the state's case against.the petitioner did-not.in—
.any way_rely on_forensic—evidence. Specifically, th

court explained: ‘Because no forensic nexus was
produced, the state's case against [the petitioner]
hinged on the credibility of . . . [numerous] lay witnesses
rather than on . . . Lee's [testimonyl. The impact of the
victim's neighbors' testimony about being disturbed by a
very loud vehicle and the false time line fabricated by
[the petitioner] and [Henning] was far more incriminating
and [was] in no way diminished by . . . Lee's error as o
whether a reddish smear on a towel . . . was or was not
tested for blood.' The court further reasoned that Lee's
incorrect testimony also was immaterial because the
prosecutor could have explained the absernice [*27] of
any forensic evidence simply by arguing that the
petitioner and [Henning] had disposed of their bloody
clothing and shoes sometime after leaving the victim's
home and prior to their arrest.

"On appeal, the petitioner claims that the legal standard
for materiality that the habeas court applied, that is, that
the petitioner was required to demonstrate that the false
testimony at issue undermines confidence in the verdict,
was incorrect, and that the proper standard required the
respondent to establish beyond a reasonable doubt that
the testimony was immaterial. The petitioner further
contends that, upon application of the proper standard,
it is apparent that Lee's ihcorrect testimony was material
and, therefore, that the prosecutor's failure to correct
that testimony dictated that the petitioner be awarded a
new trial because the state's case was weak and Lee's
testimony offered jurors an explanation as to why no
incriminating blood evidence was found despite the
victim's massive blood loss and- the fact that the victim
was killed at such close range. The respondent, for his
part, maintains that (1) the habeas. court properly
applied the less stringent materiality standard of
Brady, [*28] (2) Lee's incorrect testimony was not
adduced for the purpose of providing an explanation for
why no blood evidence was found linking the petitioner
to the victim's murder, and the prosecutor did not rely on
that testimony to that end, (3) the state's case was so
strong that there is no reasonable probability that the
jury verdict would have been any different without it, and
(4) even if we were to apply the demanding materiality
standard pursuant to which the respondent must

establish beyond a reascnable doubt that Lee's
incorrect testimony had no bearing on the verdict, the
state's evidence was so strong that that more exacting
standard has been met." Id., _.

In Henning, we rejected the respondent's contention that
the habeas court properly applied Brady's less stringent
materiality standard in determining whether Henning
was prejudiced by the state's failure to correct Lee's
testimony. See id., . Our analysis in Henning is fully
applicable to the present case: "When . .. a prosecutor
obtains a conviction with evidence that he or she knows
or should know to be false, the materiality standard is
significantly more favorable to the defendant. [A]
conviction obtained by the knowing[*29] use of
perjured testimony is fundamentally unfair, and must be
set aside if there is any reasonable likelihood that the
false testimony could have affected the judgment of the
jury. United States v. Aqurs, 427 U.S. 97, 103, 96 8. Ct.
2392, 49 L. Ed. 2d 342 (1976) . . . . This standard . . .
applies whether the state solicited the false testimony or
allowed it to go uncorrected . . . and is not substantively

different from the test that permits the state to avoid

having a conviction set aside, notwithstanding a
violation of constitutional magnitude, upon a showing
that the violation was harmless beyond a reasonable
doubt." (Internal quotation marks omitted.) Henning v.
Commissioner of Correction, supra, 331 Conn. __.

Accordingly, "it is readily apparent that the habeas court
incorrectly concluded that the respondent was not
required to establish beyond a reasonable doubt that
the prosecutor's failure to correct Lee's incorrect
testimony was immaterial. Contrary to the respondent's
assertion, controlling case law makes it abundantly clear
that that strict materiality standard applies whenever the
state fails to correct testimony that it knew or, as in the
present case, should have known to be false. As we
explained in Stafe v. Cohane, supra, 193 Conn, 474, a
case directly on point, [ijhe references in Agurs to
perjured testimony must be taken to Include

" testimony [*30] [that the prosecutor knew or should

have known] to be false or misleading even if the
witness may not have such an awareness. . . . [Tlhe
[prosecutor's] actions in failing to disclose [false or
misleading testimony] corrupt[s] the trial process and
deniefs] the defendant his constitutional right to a fair
trial just as surely as if the state's case included perjured
testimony."'® (Emphasis in original; internal quotation

8"For reasons unknown to us, the respondent, in his brief,
does not even cite to Cohane, let alone did he seek to
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marks omitted.) Henning v. Comrmissioner of Correction,
supra, 331 Conn. ; see also Mesarosh v. United Slates,
352 1)8. 1.8 778. Ct. 1, 1 L. Ed 2d 1 (1956) ("The
question of whether [the witness] untruthfulness . .
constituted perjury or was caused by a psychiatric
condition can make no material difference . .
Whichever explanation might be found to be correct in
this regard, [the witness'] credibility has been wholly
discredited . . . . The dignity of the . . . [glovernment will

not permit the conviction of any person on tainted

testimony.").

"Furthermore, it is inarguable that Lee, as the
representative of the state police forensic laboratory,
should have known that the bathroom towel had not
been tested for blood. He, like any such witness, had an
affirmative obligation to review any relevant test reports
before testifying so as to reasonably ensure that his
testimony [*31] would accurately reflect the findings of
those tests. To conclude otherwise would permit the
state to gain a conviction on the basis of false or
misleading testimony even though the error readily
could have been avoided if the witness merely had
exercised due diligence; such a result is clearly
incompatible with the principles enunciated in Brady and
its progeny. Lee's incorrect testimony also must be
imputed to the prosecutor who, irrespective of whether
he elicited that testimony in good faith, is deemed to be
aware of any and all material evidence in the
possession of any investigating agency, including, of
course, the state police forensic laboratory. See, e.g.,
Kiles v. Whilley, [514 _U.S. 419, 437-38, 115 8. Ct.
1556, 131 L. Ed. 2d 490 (1995)] ('[The . . . prosecutor
has a duty to learn of any favorable evidence known to
the others acting on the government's behalf in the
case, including the police. But whether the prosecutor
succeeds or fails in meeting this obligation [whether,
that is, a failure to disclose is in good faith or bad faith] .
. . the prosecution's responsibility for failing to disclose
known, favorable evidence rising to a material level of
inescapable. . . .). Notably, the
respondent does not claim otherwise. Thus, the only
question [*32] remaining is whether the respondent has
met his burden of establishing that the prosecutor's
failure to correct Lee's testimony concerning the
bathroom towel was harmless beyond a reasonable
doubt." Henning v. Commissioner of Correction, supra,
331 Conn. _.

distinguish that case or have this court overrule it. The habeas
court similarly ignored Cohane." Henning v. Commissioner of
Correction, supra, 331 Conn. _ n.17.

As we previously indicated, the respondent argues that
the state's failure to correct Lee's incorrect testimony
was immaterial, or harmless, because the prosecutor
did not offer that testimony to persuade the jury "that the
towel was bloodied by the petitioner's efforts to wash off
his crime,” only "to establish the duration of the
predicate burglary and the fact that it continued after the
bloodletting." (Internal quotation marks omitted.) We
disagree that Lee's testimony about the towel was
offered solely for the purpose of establishing the
existence and timeline of the burglary. In closing
argument, the prosecutor expressly stated, "l suspect . .
. that the [petitioner] will argue that there [are] no
forensics putting [the petitioner] in the [victim's] house."
To rebut this anticipated argument by the defense, the
prosecutor reminded the jury of Lee's testimony that
"the spatter patterns were uninterrupted" and "that there
was blood by the bathroom sink upstairs." (Emphasis
added.) [*33] He also argued that "[tJhere was
testimony that . . . the [petitioner] had access to clothing
and footwear in [the victim's dresser] drawer." Contrary
to the respondent's assertions, the only possible
inference that the prosecutor could have intended the
jury to draw by virtue of his reference to the "blood by
the bathroom sink upstairs" was that the petitioner used
the second floor bathroom to clean up before leaving
the victim's home. As we previously indicated, Lee
testified that he found blood on a towel hanging beside
the second floor bathroom sink. Because that blood was
the only blood Lee claimed to have found in the second
floor bathroom, the prosecutor's reference to "blood by
the bathroom sink upstairs"—a reference made by the
prosecutor in the context of explaining the absence of
forensic evidence "putting [the petitioner] in the [victim's]
house"—was quite clearly a reference to Lee's
testimony about the blood-on the towel. There simply is
no other evidentiary basis for this portion of the
prosecutor's argument to the jury.

Nor are we persuaded by the respondent's contention
that the state's case against the petitioner was
sufficiently powerful as to take this case out of [*34] the
purview of cases in which, in light of the state's use of
testimony that it knew or should have known was false,
reversal is "virtually automatic S Adams v,
Commissioner of Correction, supra, 309 Conn. 359,
372, 71 A.8d 512 (2013). In Henning, we concluded
that, afthough the evidence was sulfficient to sustain a
conviction, it was far from strong. See Henning v.
Commissioner of Correction, supra, 331 Conn. . In
many ways, the state's case against the petitioner was
weaker than it was in Henning, largely because the
state’s case against the petitioner turned primarily on
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_ the credibility of two jailhouse informants, both of whom

O

were awarded valuable consideration in exchange for
their testimony. Not surprisingly, the dubious
trustworthiness of such jailhouse informant testimony
has widely been acknowledged. See, e.g., Kansas v.
Veniria, 556 U.S. 686, 587 n.2, 129 8. Gt 1841, 173 L.
Ed. 2d 801 (2008) ("[tlhe likelihood that evidence
gathered by self-interested jailhouse informants may be
false cannot be ignored"); State v. Arroyo, 292 Conn.
558, 567, 978 A.2d 1254 (2008) ("[iln recent years,
there have been a number of high profile cases
involving wrongful convictions based on the false
testimony of jailhouse informants"), cert. denied, 559
U.S. 911, 130 S. Ct. 1296, 175 L. Ed. 2d 1086 (2010);
see also Stale v. Palterson, 278 Conn. 452, 468, 886
A2d 777 (2005) ("an informant who has been promised
a benefit by the state in return for his or her testimony
has a powerful incentive, fueled by self-interest, to
implicate falsely the accused").

Indeed, this [*35] court previously has recognized that,
for purposes of applying Brady's materiality prong, a
murder case predicated on a defendant's alleged or
actual admissions, in which there are no eyewitnesses

- and no forensic or other physical evidence connecting

the defendant 0 the crime, is not a particularly strong
one even when the admissions were made to persons

- whose credibility is not so inherently suspect as that of a

jailhouse informant. See Skakel v, Comimissioner_of
Correction, 329 Conn. 1. 85-86, 188 A.3d 1 (2018), cert.
denied, u.s. , 139 8. Ct. 788, 202 L. Ed. 2d 569
(2019); Lapointe v. Commissioner of Correclion, 316
Conn. 225 _823-25, 112 A.8d 1 (2015). It is precisely
because -of the intrinsic unreliability of Jailhouse
informant testimony that we have required our trial
courts "[to] give a special credibility instruction to the
jury whenever such testimony is given, regardless of
whether the informant has received an express promise
of a benefit. As we indicated in [Slate v.] Palterson,
[supra, 276 Conn. 465, _470], the trial court should
instruct the jury that the informant's must be reviewed
with particular scrutiny and weighed . . . with greater

“care than the testimony of an ordinary witness." (Internal

guotation marks omitted.) Siate v. Arroyo, supra, 292
Conn. £88-70.

Apart from the petitioner's alleged admissions to
Cocchia “and Perugini, the only other, evidence
connecting him to the victim's murder included the
testimony of O'Mara and Mucherino that [*36] the
petitioner, when shown a crime scene photograph of the
victim's body, pointed in the direction of the bathroom
and said either, "is that the bathroom there" or "[i]hat is

the bathroom there," even though no bathroom was
visible in the photograph. The state also relied on the
testimony of Church and Kennel regarding the noisy
vehicle that they heard on the night of the murder, and
Yablonski's testimony that the petitioner and Henning
had lied about what time they returned to New Milford
that evening. As we indicated, however, the state's
theory regarding the noisy vehicle was substantially
undercut by the testimony of Smith, who stated
unequivocally that the noisy vehicle he saw on the night
of the murder was not the stolen Buick. As for O'Mara's
and Mucherina's testimony, even if the jury were
inclined to believe it, it was not particularly incriminating
as to the petitioner. The fact is, however, that the jury
had good reason to question the reliability of their
testimony because it strains credulity to think that two
highly experienced detectives, when memorializing an
interview they had just conducted with the prime
suspect in a murder investigation, would faitl to include
in [*37] that report that the suspect had disclosed what
one of the detectives considered to be "devastating"
evidence of his involvement in the murder.

The respondent next argues that the prosecutor's failure
to correct Lee's incorrect testimony was harmless
beyond a reasonable doubt because there is little or no
chance that the jury credited the state's theory that the
assailants used the bathroom 1o wash up before
leaving. Specifically, the respondent argues that, "[if the
jury. [had been] in search of an explanation as to how
such a bloody crime scene could have been wiped
clean from the men and their belongings before they
could transfer any of it to the Buick, it is difficult to
imagine that the jury would have been satisfied by the
suggestion that the bloody scene distilled o a. single
towel smear . . . . The more obvious conclusion is that
the jury found . . . that the perpetrators were not doused
in blood because, as . . . Lee testified, the blood spatter
patterns were not interrupted and therefore [the blood]
did not spatter . . . on those standing nearby . . . ."
(Emphasis in original.) As we stated in Henning v.
Commissioner of Correction, supra, 331 Conn. _, in
rejecting this very argument, "[tlhat conclusion is far
from obvious and by [*38] no means compelled from
the facts. Indeed, we cannot say with any confidence
that the jury found either theory more plausible than the
other as a basis for explaining the total absence of
forensic evidence. The more probable scenario, rather,
is that the jury, like the state, relied on both theories.
That is, the jury very reasonably could have found, on
the basis of the blood spatter testimony, that the killers
may have had less blood on them than the evidence
otherwise would seem to indicate, and, on the basis of
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the towel testimony, whatever blood they did have on
them, they simply washed off." (Emphasis in original.)
id., _.

"Finally, because Lee's testimony provided the sole
evidentiary basis for both -of the state's theories
regarding the dearth of forensic evidence, the
prosecutor's failure to correct Lee's testimony about the
bathroom towel was material for the additional reason
that it deprived the petitioner of the opportunity to
impeach Lee's blood spatter testimony. See, e.g., Merrill
v. Warden, 177 Conn. 427, 431, 418 A.2d 74 {1979)
("The fact that {the witness] was a key witness made his
credibility crucial to the state's case. In assessing his
credibility the jury [was] entitled to know that he was
testifying under false colors. [*39]  Such knowledge
could have affected the result.'); State v. Grasso, 172
Conp. 298, 302, 874 A.2d 238 (1877) ({wlhen a
conviction depends entirely [on] the testimony of certain
witnesses . . . information affecting their credibility is
material in the constitutional sense since if they are not

" believed a reasonable doubt of guilt would be created).

To be sure, the prosecutior's greatest challenge at trial
was to explain how it was possible for two teenagers to
have stabbed the victim twenty-seven times in the
confines of a narrow hallway, severed his jugular vein,
struck him over the head several times, tracked blood all
over the house, and yet somehow managed not to leave
any trace evidence in their getaway vehicle—which, as
we previously discussed, did not show any signs of
having been cleaned when the police recovered it a few
days later—or elsewhere. To answer this question, the
slate proffered two theories, one of which the
respondent now concedes was predicated on Lee's
incorrect testimony. If the jury had known that Lee's
testimony about finding blood on the bathroom towel
was incorrect, that knowledge might well have caused it
to question the reliability of his other testimony. If that
had occurred, the state's entire case against [*40] the
petitioner could very well have collapsed." Henning v.
Commissioner of Correction, supra, 331 Conn. _.

In light of the foregoing, we conclude that the state's
failure to correct Lee's testimony that there was blood
on the bathroom towel deprived the petitioner of a fair
trial. Because the habeas court incorrectly reached a
contrary conclusion, that court's judgment must be
reversed, and the petitioner must be afforded a new

trial,

The judgment is reversed and the case is remanded
with direction to render judgment granting the habeas
petition and ordering a new trial.

In this opinion the other justices concurred.

End of Document
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