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CIV. A. NO. 2657.
|
HEARD MAY 28, 1951.
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SYNOPSIS

HARRY BRIGGS, JR., AND OTHERS SUED R. W.
ELLIOTT, CHAIRMAN, AND THE OTHER
MEMBERS OF THE BOARD OF TRUSTEES OF
SCHOOL DISTRICT NO. 22, CLARENDON COUNTY,
SOUTH CAROLINA, AND OTHERS FOR A
DECLARATORY JUDGMENT AND INJUNCTIVE
RELIEF. THE THREE JUDGE DISTRICT COURT,
PARKER, CIRCUIT JUDGE, HELD THAT THE
PLAINTIFFS WERE ENTITLED TO A
DECLARATION TO THE EFFECT THAT THE
SCHOOL  FACILITIES AFFORDED  NEGRO
CHILDREN IN THE DISTRICT WERE NOT EQUAL
TO THE FACILITIES AFFORDED WHITE
CHILDREN IN THE DISTRICT AND TO A
MANDATORY INJUNCTION REQUIRING THAT
EQUAL FACILITIES BE AFFORDED THEM, BUT
HELD THAT THE SEGREGATION OF THE RACES
IN THE PUBLIC SCHOOLS, AS REQUIRED BY THE
CONSTITUTION AND STATUTES OF SOUTH
CAROLINA, WAS NOT OF ITSELF A DENIAL OF
THE EQUAL PROTECTION OF THE LAWS
GUARANTEED BY THE FOURTEENTH
AMENDMENT.

DECREE IN ACCORDANCE WITH OPINION.

WARING, J., DISSENTED.

ATTORNEYS AND LAW FIRMS

*530 THURGOOD MARSHALL, ROBERT L.

CARTER, NEW YORK CITY, HAROLD R.
BOULWARE, COLUMBIA, S.C., SPOTTSWOOD W.
ROBINSON, III, RICHMOND, VA. ARTHUR
SHORES, BIRMINGHAM, ALA., A. T. WALDEN,
ATLANTA, GA., FOR PLAINTIFFS.

T. C. CALLISON ATTY. GEN., OF SOUTH
CAROLINA, ROBERT MCC. FIGG, JR.,
CHARLESTON, S.C.,, S. E. ROGERS, SUMMERTON,
S.C., FOR DEFENDANTS.

BEFORE PARKER, CIRCUIT JUDGE, AND WARING
AND TIMMERMAN, DISTRICT JUDGES.

OPINION

PARKER, CIRCUIT JUDGE.

THIS IS A SUIT FOR A DECLARATORY JUDGMENT
AND INJUNCTIVE RELIEF IN WHICH IT IS
ALLEGED THAT THE SCHOOLS AND
EDUCATIONAL FACILITIES PROVIDED FOR
NEGRO CHILDREN IN SCHOOL DISTRICT NO. 22
IN CLARENDON COUNTY, SOUTH CAROLINA,
ARE INFERIOR TO THOSE PROVIDED FOR WHITE
CHILDREN IN THAT DISTRICT AND THAT THIS
AMOUNTS TO A DENIAL OF THE EQUAL
PROTECTION OF THE LAWS GUARANTEED THEM
BY THE FOURTEENTH AMENDMENT TO THE
FEDERAL CONSTITUTION, AND FURTHER THAT
THE SEGREGATION OF NEGRO AND WHITE
CHILDREN IN THE PUBLIC SCHOOLS, REQUIRED
BY ARTICLE 11, SECTION 7 OF THE
CONSTITUTION OF SOUTH CAROLINA AND
SECTION 5377 OF THE CODE OF LAWS OF THAT
STATE,' IS OF ITSELF VIOLATIVE OF THE EQUAL
PROTECTION CLAUSE OF THE FOURTEENTH
AMENDMENT. PLAINTIFFS ARE NEGRO
CHILDREN OF SCHOOL AGE WHO ARE ENTITLED
TO ATTEND *S531 THE PUBLIC SCHOOLS IN
DISTRICT NO. 22 IN CLARENDON COUNTY, THEIR
PARENTS AND GUARDIANS. DEFENDANTS ARE
THE SCHOOL OFFICIALS WHO, AS OFFICERS OF
THE STATE, HAVE CONTROL OF THE SCHOOLS IN
THE DISTRICT. A COURT OF THREE JUDGES HAS
BEEN CONVENED PURSUANT TO THE
PROVISIONS OF 28 U.S.C. §§ 2281 AND 2284, THE
EVIDENCE OFFERED BY THE PARTIES HAS BEEN
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HEARD AND THE CASE HAS BEEN SUBMITTED
UPON THE BRIEFS AND ARGUMENTS OF
COUNSEL.

AT THE BEGINNING OF THE HEARING THE
DEFENDANTS ADMITTED UPON THE RECORD
THAT ‘THE EDUCATIONAL FACILITIES,
EQUIPMENT, CURRICULA AND OPPORTUNITIES
AFFORDED IN SCHOOL DISTRICT NO. 22 FOR
COLORED PUPILS * * * ARE NOT
SUBSTANTIALLY EQUAL TO THOSE AFFORDED
FOR WHITE PUPILS’. THE EVIDENCE OFFERED IN
THE CASE FULLY SUSTAINS THIS ADMISSION.
THE DEFENDANTS CONTEND, HOWEVER, THAT
THE DISTRICT IS ONE OF THE RURAL SCHOOL
DISTRICTS WHICH HAS NOT KEPT PACE WITH
URBAN DISTRICTS IN PROVIDING EDUCATIONAL
FACILITIES FOR THE CHILDREN OF EITHER
RACE, AND THAT THE INEQUALITIES HAVE
RESULTED FROM LIMITED RESOURCES AND
FROM THE DISPOSITION OF THE SCHOOL
OFFICIALS TO SPEND THE LIMITED FUNDS
AVAILABLE ‘FOR THE MOST IMMEDIATE
DEMANDS RATHER THAN IN THE LIGHT OF THE
OVERALL PICTURE’. THEY STATE THAT UNDER
THE LEADERSHIP OF GOVERNOR BYRNES THE
LEGISLATURE OF SOUTH CAROLINA HAS MADE
PROVISION FOR A BOND ISSUE OF $75,000,000
WITH A THREE PER CENT SALES TAX TO
SUPPORT IT FOR THE PURPOSE OF EQUALIZING
EDUCATIONAL OPPORTUNITIES AND FACILITIES
THROUGHOUT THE STATE AND OF MEETING THE
PROBLEM OF PROVIDING EQUAL EDUCATIONAL
OPPORTUNITIES FOR NEGRO CHILDREN WHERE
THIS HAD NOT BEEN DONE. THEY HAVE
OFFERED EVIDENCE TO SHOW THAT THIS
EDUCATIONAL PROGRAM IS GOING FORWARD
AND THAT UNDER IT THE EDUCATIONAL
FACILITIES IN THE DISTRICT WILL BE GREATLY
IMPROVED FOR BOTH RACES AND THAT NEGRO
CHILDREN WILL BE AFFORDED EDUCATIONAL
FACILITIES AND OPPORTUNITIES IN ALL
RESPECTS EQUAL TO THOSE AFFORDED WHITE
CHILDREN.

THERE CAN BE NO QUESTION BUT THAT
WHERE SEPARATE SCHOOLS ARE MAINTAINED
FOR NEGROES AND WHITES, THE EDUCATIONAL
FACILITIES AND OPPORTUNITIES AFFORDED BY
THEM MUST BE EQUAL. THE STATE MAY NOT
DENY TO ANY PERSON WITHIN ITS
JURISDICTION THE EQUAL PROTECTION OF THE
LAWS, SAYS THE FOURTEENTH AMENDMENT;

AND THIS MEANS THAT, WHEN THE STATE
UNDERTAKES PUBLIC EDUCATION, IT MAY NOT
DISCRIMINATE AGAINST ANY INDIVIDUAL ON
ACCOUNT OF RACE BUT MUST OFFER EQUAL
OPPORTUNITY TO ALL. AS SAID BY CHIEF
JUSTICE HUGHES IN MISSOURI EX REL. GAINES
V. CANADA, 305 U.S. 337, 349, 59 S.CT. 232, 236, 83
L.ED. 208. ‘THE ADMISSIBILITY OF LAWS
SEPARATING THE RACES IN THE ENJOYMENT OF
PRIVILEGES AFFORDED BY THE STATE RESTS
WHOLLY UPON THE EQUALITY OF THE
PRIVILEGES WHICH THE LAWS GIVE TO THE
SEPARATED GROUPS WITHIN THE STATE.” SEE
ALSO SWEATT V. PAINTER, 339 U.S. 629, 70 S.CT.
848, 94 L.ED. 1114; CORBIN V. COUNTY SCHOOL
BOARD OF PULASKI COUNTY, 4 CIR., 177 F.2D 924;
CARTER V. SCHOOL BOARD OF ARLINGTON
COUNTY, VA, 4 CIR., 182 F.2D 531; MCKISSICK V.
CARMICHAEL, 4 CIR., 187 F.2D 949. WE THINK IT
CLEAR, THEREFORE, THAT PLAINTIFFS ARE
ENTITLED TO A DECLARATION TO THE EFFECT
THAT THE SCHOOL FACILITIES NOW AFFORDED
NEGRO CHILDREN IN DISTRICT NO. 22 ARE NOT
EQUAL TO THE FACILITIES AFFORDED WHITE
CHILDREN IN THE DISTRICT AND TO A
MANDATORY INJUNCTION REQUIRING THAT
EQUAL FACILITIES BE AFFORDED THEM. HOW
THIS SHALL BE DONE IS A MATTER FOR THE
SCHOOL AUTHORITIES AND NOT FOR THE
COURT, SO LONG AS IT IS DONE IN GOOD FAITH
AND EQUALITY OF FACILITIES IS AFFORDED;
BUT IT MUST BE DONE PROMPTLY AND THE
COURT IN ADDITION TO ISSUING AN
INJUNCTION TO THAT EFFECT WILL RETAIN THE
CAUSE UPON ITS DOCKET FOR FURTHER
ORDERS AND WILL REQUIRE THAT
DEFENDANTS FILE WITHIN SIX MONTHS A
REPORT SHOWING THE ACTION THAT HAS BEEN
TAKEN BY THEM TO CARRY OUT THE ORDER.

PLAINTIFFS ASK THAT, IN ADDITION TO
GRANTING THEM RELIEF ON ACCOUNT OF THE
INFERIORITY OF THE EDUCATIONAL FACILITIES
FURNISHED THEM, WE HOLD THAT
SEGREGATION OF THE RACES IN THE PUBLIC
SCHOOLS, AS REQUIRED BY THE CONSTITUTION
AND STATUTES OF SOUTH CAROLINA, IS OF
ITSELF A DENIAL OF THE EQUAL PROTECTION
OF THE LAWS GUARANTEED BY THE
FOURTEENTH AMENDMENT, AND THAT WE
ENJOIN THE ENFORCEMENT OF THE
CONSTITUTIONAL PROVISION AND STATUTE
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REQUIRING IT AND BY OUR INJUNCTION
REQUIRE DEFENDANTS TO ADMIT NEGROES TO
SCHOOLS TO WHICH WHITE STUDENTS *532 ARE
ADMITTED WITHIN THE DISTRICT. WE THINK,
HOWEVER, THAT SEGREGATION OF THE RACES
IN THE PUBLIC SCHOOLS, SO LONG AS
EQUALITY OF RIGHTS IS PRESERVED, IS A
MATTER OF LEGISLATIVE POLICY FOR THE
SEVERAL STATES, WITH WHICH THE FEDERAL
COURTS ARE POWERLESS TO INTERFERE.

ONE OF THE GREAT VIRTUES OF OUR
CONSTITUTIONAL SYSTEM IS THAT, WHILE THE
FEDERAL GOVERNMENT PROTECTS THE
FUNDAMENTAL RIGHTS OF THE INDIVIDUAL, IT
LEAVES TO THE SEVERAL STATES THE
SOLUTION OF LOCAL PROBLEMS. IN A COUNTRY
WITH A GREAT EXPANSE OF TERRITORY WITH
PEOPLES OF WIDELY DIFFERING CUSTOMS AND
IDEAS, LOCAL SELF GOVERNMENT IN LOCAL
MATTERS IS ESSENTIAL TO THE PEACE AND
HAPPINESS OF THE PEOPLE IN THE SEVERAL
COMMUNITIES AS WELL AS TO THE STRENGTH
AND UNITY OF THE COUNTRY AS A WHOLE. IT IS
UNIVERSALLY HELD, THEREFORE, THAT EACH
STATE SHALL DETERMINE FOR ITSELF, SUBJECT
TO THE OBSERVANCE OF THE FUNDAMENTAL
RIGHTS AND LIBERTIES GUARANTEED BY THE
FEDERAL CONSTITUTION, HOW IT SHALL
EXERCISE THE POLICE POWER, L.LE. THE POWER
TO LEGISLATE WITH RESPECT TO THE SAFETY,
MORALS, HEALTH AND GENERAL WELFARE.
AND IN NO FIELD IS THIS RIGHTS OF THE
SEVERAL STATES MORE CLEARLY RECOGNIZED
THAN IN THAT OF PUBLIC EDUCATION. AS WAS
WELL SAID BY MR. JUSTICE HARLAN, SPEAKING
FOR A UNANIMOUS COURT IN CUMMING V.
COUNTY BOARD OF EDUCATION, 175 U.S. 528,
545, 20 S.CT. 197, 201, 44 L.ED. 262, ‘WHILE ALL
ADMIT THAT THE BENEFITS AND BURDENS OF
PUBLIC TAXATION MUST BE SHARED BY
CITIZENS WITHOUT DISCRIMINATION AGAINST
ANY CLASS ON ACCOUNT OF THEIR RACE, THE
EDUCATION OF THE PEOPLE IN SCHOOLS
MAINTAINED BY STATE TAXATION IS A MATTER
BELONGING TO THE RESPECTIVE STATES, AND
ANY INTERFERENCE ON THE PART OF FEDERAL
AUTHORITY WITH THE MANAGEMENT OF SUCH
SCHOOLS CANNOT BE JUSTIFIED EXCEPT IN THE
CASE OF A CLEAR AND UNMISTAKABLE
DISREGARD OF RIGHTS SECURED BY THE
SUPREME LAW OF THE LAND.’

IT IS EQUALLY WELL SETTLED THAT THERE IS
NO DENIAL OF THE EQUAL PROTECTION OF THE
LAWS IN SEGREGATING CHILDREN IN THE
SCHOOLS FOR PURPOSES OF EDUCATION, IF THE
CHILDREN OF THE DIFFERENT RACES ARE
GIVEN EQUAL FACILITIES AND OPPORTUNITIES.
THE LEADING CASE ON THE SUBJECT IN THE
SUPREME COURT IS PLESSY V. FERGUSON, 163
U.S. 537, 16 S.CT. 1138, 1140, 41 L.ED. 256, WHICH
INVOLVED SEGREGATION IN RAILROAD TRAINS,
BUT IN WHICH THE SEGREGATION THERE
INVOLVED WAS REFERRED TO AS BEING
GOVERNED BY THE SAME PRINCIPLE AS
SEGREGATION IN THE SCHOOLS. IN THAT CASE
THE COURT SAID: ‘THE OBJECT OF THE
AMENDMENT WAS UNDOUBTEDLY TO ENFORCE
THE ABSOLUTE EQUALITY OF THE TWO RACES
BEFORE THE LAW, BUT, IN THE NATURE OF
THINGS, IT COULD NOT HAVE BEEN INTENDED
TO ABOLISH DISTINCTIONS BASED UPON
COLOR, OR TO ENFORCE SOCIAL, AS
DISTINGUISHED FROM POLITICAL, EQUALITY,
OR A COMMINGLING OF THE TWO RACES UPON
TERMS UNSATISFACTORY TO EITHER. LAWS
PERMITTING, AND EVEN REQUIRING, THEIR
SEPARATION, IN PLACES WHERE THEY ARE
LIABLE TO BE BROUGHT INTO CONTACT, DO
NOT NECESSARILY IMPLY THE INFERIORITY OF
EITHER RACE TO THE OTHER, AND HAVE BEEN
GENERALLY, IF NOT UNIVERSALLY,
RECOGNIZED AS WITHIN THE COMPETENCY OF
THE STATE LEGISLATURES IN THE EXERCISE OF
THEIR POLICE POWER. THE MOST COMMON
INSTANCE OF THIS IS CONNECTED WITH THE
ESTABLISHMENT OF SEPARATE SCHOOLS FOR
WHITE AND COLORED CHILDREN, WHICH HAS
BEEN HELD TO BE A VALID EXERCISE OF THE
LEGISLATIVE POWER EVEN BY COURTS OF
STATES WHERE THE POLITICAL RIGHTS OF THE
COLORED RACE HAVE BEEN LONGEST AND
MOST EARNESTLY ENFORCED.’

LATER IN THE OPINION THE COURT SAID: ‘SO
FAR, THEN, AS A CONFLICT WITH THE
FOURTEENTH AMENDMENT IS CONCERNED, THE
CASE REDUCES ITSELF TO THE QUESTION
WHETHER THE STATUTE OF LOUISIANA IS A
REASONABLE REGULATION, AND WITH RESPECT
TO THIS THERE MUST NECESSARILY BE A
LARGE DISCRETION ON THE PART OF THE
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LEGISLATURE. IN DETERMINING THE QUESTION
OF REASONABLENESS, IT IS AT LIBERTY TO ACT
WITH REFERENCE TO THE ESTABLISHED
USAGES, CUSTOMS, AND TRADITIONS OF THE
PEOPLE, AND WITH A VIEW TO THE PROMOTION
OF THEIR COMFORT, AND THE PRESERVATION
OF THE PUBLIC PEACE AND GOOD ORDER.
(ITALICS SUPPLIED.)

DIRECTLY IN POINT AND ABSOLUTELY
CONTROLLING UPON US SO LONG AS IT STANDS
UNREVERSED BY THE SUPREME COURT IS GONG
LUM V. RICE, 275 U.S. 78, 48 S.CT. 91, 93, 72 L.ED.
172, IN WHICH THE COMPLAINT WAS THAT A
CHILD OF CHINESE PARENTAGE WAS EXCLUDED
FROM A SCHOOL MAINTAINED FOR WHITE
CHILDREN UNDER A SEGREGATION LAW AND
WAS PERMITTED TO ENTER ONLY A SCHOOL
MAINTAINED FOR  COLORED  CHILDREN.
ALTHOUGH ATTEMPT IS MADE TO DISTINGUISH
*533 THIS CASE, IT CANNOT BE DISTINGUISHED.
THE QUESTION AS TO THE VALIDITY OF
SEGREGATION IN THE PUBLIC SCHOOLS ON THE
GROUND OF RACE WAS SQUARELY RAISED, THE
FOURTEENTH AMENDMENT WAS RELIED UPON
AS FORBIDDING SEGREGATION AND THE ISSUE
WAS SQUARELY MET BY THE COURT. WHAT
WAS SAID BY CHIEF JUSTICE TAFT SPEAKING
FOR A UNANIMOUS COURT, IS DETERMINATIVE
OF THE QUESTION BEFORE US. SAID HE:

‘THE CASE THEN REDUCES ITSELF TO THE
QUESTION WHETHER A STATE CAN BE SAID TO
AFFORD TO A CHILD OF CHINESE ANCESTRY,
BORN IN THIS COUNTRY AND A CITIZEN OF THE
UNITED STATES, THE EQUAL PROTECTION OF
THE LAWS, BY GIVING HER THE OPPORTUNITY
FOR A COMMON SCHOOL EDUCATION IN A
SCHOOL WHICH RECEIVES ONLY COLORED
CHILDREN OF THE BROWN, YELLOW OR BLACK
RACES.

‘THE RIGHT AND POWER OF THE STATE TO
REGULATE THE METHOD OF PROVIDING FOR
THE EDUCATION OF ITS YOUTH AT PUBLIC
EXPENSE IS CLEAR. * * *

‘THE QUESTION HERE IS WHETHER A CHINESE
CITIZEN OF THE UNITED STATES IS DENIED
EQUAL PROTECTION OF THE LAWS WHEN HE IS
CLASSED AMONG THE COLORED RACES AND
FURNISHED FACILITIES FOR EDUCATION EQUAL

TO THAT OFFERED TO ALL, WHETHER WHITE,
BROWN, YELLOW, OR BLACK. WERE THIS A NEW
QUESTION, IT WOULD CALL FOR VERY FULL
ARGUMENT AND CONSIDERATION; BUT WE
THINK THAT IT IS THE SAME QUESTION WHICH
HAS BEEN MANY TIMES DECIDED TO BE WITHIN
THE CONSTITUTIONAL POWER OF THE STATE
LEGISLATURE TO SETTLE, WITHOUT
INTERVENTION OF THE FEDERAL COURTS
UNDER THE FEDERAL CONSTITUTION. ROBERTS
V. CITY OF BOSTON, 5 CUSH. (MASS.) 198, 206, 208,
209; STATE EX REL. GARNES V. MCCANN, 21
OHIO ST. 198, 210; PEOPLE EX REL. KING V.
GALLAGHER, 93 N.Y. 438; -PEOPLE EX REL. CISCO
V. SCHOOL BOARD, 161 N.Y. 598, 56 N.E. 81, 48
LR.A. 113; WARD V. FLOOD, 48 CAL. 36;
WYSINGER V. CROOKSHANK, 82 CAL. 588, 590, 23
P. 54; REYNOLDS V. BOARD OF EDUCATION, 66
KAN. 672, 72 P. 274; MCMILLAN V. SCHOOL
COMMITTEE, 107 N.C. 609, 12 S.E. 330, 10 L.R.A.
823; CORY V. CRTER, 48 IND. 327; LEHEW V.
BRUMMELL, 103 MO. 546, 15 S.W. 765, 11 L.R.A.
828; DAMERON V. BAYLESS, 14 ARIZ. 180, 126 P.
273; STATE EX REL. STOUTMEYER V. DUFFY, 7
NEV. 342, 348, 355; BERONNEAU V. BOARD, 3
WOODS 177, 3 FED.CAS. 294, (CASE) NO. 1,361;
UNITED STATES V. BUNTIN (C.C.), 10 F. 730. 735;
WONG HIM V. CALLAHAN (C.C.), 119 F. 381.

‘IN PLESSY V. GERGUSON, 163 U.S. 537, 544, 545,
16 S.CT. 1138, 1140, 41 L.ED. 256, IN UPHOLDING
THE VALIDITY UNDER THE FOURTEENTH
AMENDMENT OF A STATUTE OF LOUISIANA
REQUIRING THE SEPARATION OF THE WHITE
AND COLORED RACES IN RAILWAY COACHES, A
MORE DIFFICULT QUESTION THAN THIS, THIS
COURT, SPEAKING OF PERMITTED RACE
SEPARATION, SAID:

“THE MOST COMMON INSTANCE OF THIS IS
CONNECTED WITH THE ESTABLISHMENT OF
SEPARATE SCHOOLS FOR WHITE AND COLORED
CHILDREN, WHICH HAS BEEN HELD TO BE A
VALID EXERCISE OF THE LEGISLATIVE POWER
EVEN BY COURTS OF STATES WHERE THE
POLITICAL RIGHTS OF THE COLORED RACE
HAVE BEEN LONGEST AND MOST EARNESTLY
ENFORCED.’

‘MOST OF THE CASES CITED AROSE, IT IS TRUE,
OVER THE ESTABLISHMENT OF SEPARATE
SCHOOLS AS BETWEEN WHITE PUPILS AND
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BLACK PUPILS; BUT WE CANNOT THINK THAT
THE QUESTION IS ANY DIFFERENT, OR THAT
ANY DIFFERENT RESULT CAN BE REACHED,
ASSUMING THE CASES ABOVE CITED TO BE
RIGHTLY DECIDED, WHERE THE ISSUE IS AS
BETWEEN WHITE PUPILS AND THE PUPILS OF
THE YELLOW RACES. THE DECISION IS WITHIN
THE DISCRETION OF THE STATE IN REGULATING
ITS PUBLIC SCHOOLS, AND DOES NOT CONFLICT
WITH THE FOURTEENTH AMENDMENT.” (ITALICS
SUPPLIED.)

ONLY A LITTLE OVER A YEAR AGO, THE
QUESTION WAS BEFORE THE COURT OF
APPEALS OF THE DISTRICT OF COLUMBIA IN
CARR V. CORNING, 86 U.S.APP.D.C. 173, 182 F.2D
14, 16, A CASE INVOLVING THE VALIDITY OF
SEGREGATION WITHIN THE DISTRICT, AND THE
WHOLE MATTER WAS EXHAUSTIVELY
EXPLORED IN THE LIGHT OF HISTORY AND THE
PERTINENT DECISIONS IN AN ABLE OPINION BY
JUDGE PRETTYMAN, WHO SAID:

‘IT IS URGED THAT THE SEPARATION OF THE
RACES IS ITSELF, APART FROM EQUALITY OR
INEQUALITY OF TREATMENT, FORBIDDEN BY
THE CONSTITUTION. THE QUESTION THUS
POSED IS WHETHER THE CONSTITUTION LIFTED
THIS PROBLEM OUT OF THE HANDS OF ALL
LEGISLATURES AND SETTLED IT. WE DO NOT
THINK IT DID. SINCE THE BEGINNING OF HUMAN
HISTORY, NO CIRCUMSTANCE HAS GIVEN RISE
TO MORE DIFFICULT AND DELICATE PROBLEMS
THAN HAS THE COEXISTENCE *534 OF
DIFFERENT RACES IN THE SAME AREA.
CENTURIES OF BITTER EXPERIENCE IN ALL
PARTS OF THE WORLD HAVE PROVED THAT THE
PROBLEM IS INSOLUBLE BY FORCE OF ANY
SORT. THE SAME HISTORY SHOWS THAT IT IS
SOLUBLE BY THE PATIENT PROCESSES OF
COMMUNITY EXPERIENCE. SUCH PROBLEMS LIE
NATURALLY IN THE FIELD OF LEGISLATION, A
METHOD SUSCEPTIBLE OF EXPERIMENTATION,
OF DEVELOPMENT, OF ADJUSTMENT TO THE
CURRENT NECESSITIES IN A VARIETY OF
COMMUNITY CIRCUMSTANCE. WE DO NOT
BELIEVE THAT THE MAKERS OF THE FIRST TEN
AMENDMENTS IN 1789 OR OF THE FOURTEENTH
AMENDMENT IN 1866 MEANT TO FORECLOSE
LEGISLATIVE TREATMENT OF THE PROBLEM IN
THIS COUNTRY.

‘THIS IS NOT TO DECRY EFFORTS TO REACH
THAT STATE OF COMMON EXISTENCE WHICH IS
THE OBVIOUS HIGHEST GOOD IN OUR CONCEPT
OF CIVILIZATION. IT IS MERELY TO SAY THAT
THE SOCIAL AND ECONOMIC
INTERRELATIONSHIP OF TWO RACES LIVING
TOGETHER IS A LEGISLATIVE PROBLEM, AS YET
NOT SOLVED, AND IS NOT A PROBLEM SOLVED
FULLY, FINALLY AND UNEQUIVOCALLY BY A
FLAT ENACTED MANY YEARS AGO. WE MUST
REMEMBER THAT ON THIS PARTICULAR POINT
WE ARE INTERPRETING A CONSTITUTION AND
NOT ENACTING A STATUTE.

‘WE ARE NOT UNMINDFUL OF THE DEBATES
WHICH OCCURRED IN CONGRESS RELATIVE TO
THE CIVIL RIGHTS ACT OF APRIL 9, 1866, THE
FOURTEENTH AMENDMENT, AND THE CIVIL
RIGHTS ACT OF MARCH 1, 1875. BUT THE
ACTIONS OF CONGRESS, THE DISCUSSION IN
THE CIVIL RIGHTS CASES, AND THE FACT THAT
IN 1862, 1864, 1866 AND 1874 CONGRESS, AS WE
SHALL POINT OUT IN A MOMENT, ENACTED
LEGISLATION WHICH SPECIFICALLY PROVIDED
FOR SEPARATION OF THE RACES IN THE
SCHOOLS OF THE DISTRICT OF COLUMBIA,
CONCLUSIVELY SUPPORT OUR VIEW OF THE
AMENDMENT AND ITS EFFECT.

‘THE SUPREME COURT HAS CONSISTENTLY
HELD THAT IF THERE BE AN ‘EQUALITY OF THE
PRIVILEGES WHICH THE LAWS GIVE TO THE
SEPARATED GROUPS’, THE RACES MAY BE
SEPARATED. THAT IS TO SAY THAT
CONSTITUTIONAL INVALIDITY DOES NOT ARISE
FROM THE MERE FACT OF SEPARATION BUT
MAY ARISE FROM AN INEQUALITY OF
TREATMENT. OTHER COURTS HAVE LONG HELD
TO THE SAME EFFECT.’

IT SHOULD BE BORNE IN MIND THAT IN THE
ABOVE CASES THE COURTS HAVE NOT BEEN
DEALING WITH HYPOTHETICAL SITUATIONS OR
MERE THEORY, BUT WITH SITUATIONS WHICH
HAVE ACTUALLY DEVELOPED IN THE
RELATIONSHIP OF THE RACES THROUGHOUT
THE COUNTRY. SEGREGATION OF THE RACES IN
THE PUBLIC SCHOOLS HAS NOT BEEN CONFINED
TO SOUTH CAROLINA OR EVEN TO THE SOUTH
BUT PREVAILS IN MANY OTHER STATES WHERE
NEGROES ARE PRESENT IN LARGE NUMBERS.
EVEN WHEN NOT REQUIRED BY LAW, IT IS
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CUSTOMARY IN MANY PLACES. CONGRESS HAS
PROVIDED FOR IT BY FEDERAL STATUTE IN THE
DISTRICT OF COLUMBIA; AND SEVENTEEN OF
THE STATES HAVE STATUTES OR
CONSTITUTIONAL PROVISIONS REQUIRING IT.
THEY ARE ALABAMA, ARKANSAS, DELAWARE
FLORIDA, GEORGIA, KENTUCKY, LOUISIANA,
MARYLAND, MISSISSIPPI, MISSOURI, NORTH
CAROLINA, OKLAHOMA, SOUTH CAROLINA,
TENNESSEE, TEXAS, VIRGINIA, AND WEST
VIRGINIA? AND THE VALIDITY OF
LEGISLATIVELY REQUIRING SEGREGATION IN
THE SCHOOLS HAS BEEN UPHELD WHEREVER
THE QUESTION HAS BEEN RAISED. SEE WOND
HIM V. CALLAHAN, C.C., 119 F.381; UNITED
STATES V. BUNTIN, C.C., 10 F. 730, BERONNEAU
V. BOARD OF DIRECTORS, 3 FED.CAS. 294, NO.
1,361; DAMERON V. BAYLESS, 14 ARIZ. 180, 126 P.
273; MADDOX V. NEAL, 45 ARK. 121, 55 AM.REP.
540 WARD V. FLOOD, 48 CAL. 36, 17 AM.REP. 738;
GRAHAM V. BOARD OF EDUCATION, 153 KAN.
840, 114 P.2D 313; RICHARDSON V. BOARD OF
EDUCATION, 72 KAN. 629, 84 P. 538; REYNOLDS V.
BOARD OF EDUCATION, 66 KAN. 672, 72 P. 274;
CHRISMAN V. MAYOR OF CITY OF
BROOKHAVEN, 70 MISS. 477, 12 SO. 458; LEHEW V.
BRUMMELL, 103 MO. 546, 15 S.W. 765, 11 L.R.A.
828, 23 AM.ST.REP. 895; STATE EX REL.
STOUTMEYER V. DUFFY, 7 NEV. 342, 8 AM.REP.
713; PEOPLE EX REL. CISCO V. SCHOOL BOARD,
161 N.Y. 598, 56 N.3. 81, 48 L.R.A. 113; PEOPLE V.
GALLAGHER, 93 N.Y. 438, 45 AM.REP. 232;
MCMILLAN V. SCHOOL COMMITTEE, 107 N.C. 609,
12 S.E. 330, 10 L.R.A. 823; STATE EX REL. GARNES
V. MCCANN, 21 OHIO ST. 198; *535 BOARD OF
EDUCATION V. BOARD OF COM’RS. 14 OKL. 322,
78 P. 455; MARTIN V. BOARD OF EDUCATION, 42
W.VA. 514, 26 S.E. 3483 NO CASES HAVE BEEN
CITED TO US HOLDING THAT SUCH
LEGISLATION IS VIOLATIVE OF THE
FOURTEENTH AMENDMENT. WE KNOW OF
NONE, AND DILIGENT SEARCH OF THE
AUTHORITIES HAS FAILED TO REVEAL ANY.

PLAINTIFFS RELY UPON EXPRESSIONS
CONTAINED IN OPINIONS RELATING TO
PROFESSIONAL EDUCATION SUCH AS SWEATT V.
PAINTER, 339 U.S. 629, 70 S.CT. 848, 94 L.ED. 1114,
MCLAURIN V. OKLAHOMA STATE REGENTS, 339
U.S. 637, 70 S.CT. 851, 94 L.ED. 1149, AND
MCKISSICK V. CARMICHAEL, 4 CIR., 187 F.2D 949,
WHERE EQUALITY OF OPPORTUNITY WAS NOT

AFFORDED. SWEATT V. PAINTER, HOWEVER,
INSTEAD OF HELPING THEM, EMPHASIZES THAT
THE SEPARATE BUT EQUAL DOCTRINE OF
PLESSY V. GERGUSON, HAS NOT BEEN
OVERRULED, SINCE THE SUPREME COURT,
ALTHOUGH URGED TO OVERRULE IT,
EXPRESSLY REFUSED TO DO SO AND BASED ITS
DECISION ON THE GROUND THAT THE
EDUCATIONAL FACILITIES OFFERED NEGRO
LAW STUDENTS IN THAT CASE WERE NOT
EQUAL TO THOSE OFFERED WHITE STUDENTS.
THE DECISION IN MCKISSICK V. CARMICHAEL,
WAS BASED UPON THE SAME GROUND. THE
CASE OF MCLAURIN V. OKLAHOMA STATE
REGENTS, INVOLVED HUMILIATING AND
EMBARRASSING TREATMENT OF A NEGRO
GRADUATE STUDENT TO WHICH NO ONE
SHOULD HAVE BEEN REQUIRED TO SUBMIT.
NOTHING OF THE SORT IS INVOLVED HERE.

THE PROBLEM OF SEGREGATION AS APPLIED TO
GRADUATE AND PROFESSIONAL EDUCATION IS
ESSENTIALLY DIFFERENT FROM THAT
INVOLVED IN SEGREGATION IN EDUCATION AT
THE LOWER LEVELS. IN THE GRADUATE AND
PROFESSIONAL SCHOOLS THE PROBLEM IS ONE
OF AFFORDING EQUAL EDUCATIONAL
FACILITIES TO PERSONS SUI JURIS AND OF
MATURE PERSONALITY. BECAUSE OF THE
GREAT EXPENSE OF SUCH EDUCATION AND THE
IMPORTANCE OF THE PROFESSIONAL CONTACTS
ESTABLISHED WHILE CARRYING ON THE
EDUCATIONAL PROCESS, IT IS DIFFICULT FOR
THE STATE TO MAINTAIN SEGREGATED
SCHOOLS FOR NEGROES IN THIS FIELD WHICH
WILL AFFORD THEM OPPORTUNITIES FOR
EDUCATION AND PROFESSIONAL
ADVANCEMENT EQUAL TO THOSE AFFORDED
BY THE GRADUATE AND PROFESSIONAL
SCHOOLS MAINTAINED FOR WHITE PERSONS.
WHAT THE COURTS HAVE SAID, AND ALL THEY
HAVE SAID IN THE CASES UPON WHICH
PLAINTIFFS RELY IS THAT, NOTWITHSTANDING
THESE DIFFICULTIES, THE OPPORTUNITY
AFFORDED THE NEGRO STUDENT MUST BE
EQUAL TO THAT AFFORDED THE WHITE
STUDENT AND THAT THE SCHOOLS
ESTABLISHED FOR FURNISHING THIS
INSTRUCTION TO WHITE PERSONS MUST BE
OPENED TO NEGROES IF THIS IS NECESSARY TO
GIVE THEM THE EQUAL OPPORTUNITY WHICH
THE CONSTITUTION REQUIRES.
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THE PROBLEM OF SEGREGATION AT THE
COMMON SCHOOL LEVEL IS A VERY DIFFERENT
ONE. AT THIS LEVEL, AS GOOD EDUCATION CAN
BE AFFORDED IN NEGRO SCHOOLS AS IN WHITE
SCHOOLS AND THE THOUGHT OF ESTABLISHING
PROFESSIONAL CONTACTS DOES NOT ENTER
INTO THE PICTURE. MOREOVER, EDUCATION AT
THIS LEVEL IS NOT A MATTER OF VOLUNTARY
CHOICE ON THE PART OF THE STUDENT BUT OF
COMPULSION BY THE STATE. THE STUDENT IS
TAKEN FROM THE CONTROL OF THE FAMILY
DURING SCHOOL HOURS BY COMPULSION OF
LAW AND PLACED IN CONTROL OF THE SCHOOL,
WHERE HE MUST ASSOCIATE WITH HIS FELLOW
STUDENTS. THE LAW THUS PROVIDES THAT THE
SCHOOL SHALL SUPPLEMENT THE WORK OF THE
PARENT IN THE TRAINING OF THE CHILD AND IN
DOING SO IT IS ENTERING A DELICATE FIELD
AND ONE FRAUGHT WITH TENSIONS AND
DIFFICULTIES. IN FORMULATING EDUCATIONAL
POLICY AT THE COMMON SCHOOL LEVEL,
THEREFORE, THE LAW MUST TAKE ACCOUNT,
NOT MERELY OF THE MATTER OF AFFORDING
INSTRUCTION TO THE STUDENT, BUT ALSO OF
THE WISHES OF THE PARENT AS TO THE
UPBRINGING OF THE CHILD AND HIS
ASSOCIATES IN THE FORMATIVE PERIOD OF
CHILDHOOD AND ADOLESCENCE. IF PUBLIC
EDUCATION IS TO HAVE THE SUPPORT OF THE
PEOPLE THROUGH THEIR LEGISLATURES, IT
MUST NOT GO CONTRARY TO WHAT THEY DEEM
FOR THE BEST INTERESTS OF THEIR CHILDREN.

THERE IS TESTIMONY TO THE EFFECT THAT
MIXED SCHOOLS WILL GIVE BETTER
EDUCATION AND A BETTER UNDERSTANDING
OF THE COMMUNITY IN WHICH THE CHILD IS TO
LIVE THAN SEGREGATED SCHOOLS. THERE IS
TESTIMONY, ON THE OTHER HAND, THAT MIXED
SCHOOLS WILL RESULT IN RACIAL FRICTION
AND TENSION AND THAT THE ONLY PRACTICAL
WAY OF CONDUCTING *536 PUBLIC EDUCATION
IN SOUTH CAROLINA IS WITH SEGREGATED
SCHOOLS. THE QUESTIONS THUS PRESENTED
ARE NOT QUESTIONS OF CONSTITUTIONAL
RIGHT BUT OF LEGISLATIVE POLICY, WHICH
MUST BE FORMULATED, NOT IN VACUO OR
WITH DOCTRINAIRE DISREGARD OF EXISTING
CONDITIONS, BUT IN REALISTIC APPROACH TO
THE SITUATIONS TO WHICH IT IS TO BE APPLIED.
IN SOME STATES, THE LEGISLATURES MAY
WELL DECIDE THAT SEGREGATION IN PUBLIC

SCHOOLS SHOULD BE ABOLISHED, IN OTHERS
THAT IT SHOULD BE MAINTAINED- ALL
DEPENDING UPON THE  RELATIONSHIPS
EXISTING BETWEEN THE RACES AND THE
TENSIONS LIKELY TO BE PRODUCED BY AN
ATTEMPT TO EDUCATE THE CHILDREN OF THE
TWO RACES TOGETHER IN THE SAME SCHOOLS.
THE FEDERAL COURTS WOULD BE GOING FAR
OUTSIDE THEIR CONSTITUTIONAL FUNCTION
WERE THEY TO ATTEMPT TO PRESCRIBE
EDUCATIONAL POLICIES FOR THE STATES IN
SUCH MATTERS, HOWEVER DESIRABLE SUCH
POLICIES MIGHT BE IN THE OPINION OF SOME
SOCIOLOGISTS OR EDUCATORS. FOR THE
FEDERAL COURTS TO DO SO WOULD RESULT,
NOT ONLY IN INTERFERENCE WITH LOCAL
AFFAIRS BY AN AGENCY OF THE FEDERAL
GOVERNMENT, BUT ALSO IN THE SUBSTITUTION
OF THE JUDICIAL FOR THE LEGISLATIVE
PROCESS IN WHAT IS ESSENTIALLY A
LEGISLATIVE MATTER.

THE PUBLIC SCHOOLS ARE FACILITIES
PROVIDED AND PAID FOR BY THE STATES. THE
STATE’S REGULATION OF THE FACILITIES
WHICH IT FURNISHES IS NOT TO BE INTERFERED
WITH UNLESS CONSTITUTIONAL RIGHTS ARE
CLEARLY INFRINGED. THERE IS NOTHING IN
THE CONSTITUTION THAT REQUIRED THAT THE
STATE GRANT TO ALL MEMBERS OF THE PUBLIC
A COMMON RIGHT TO USE EVERY FACILITY
THAT IT AFFORDS. GRANTS IN AID OF
EDUCATION OR FOR THE SUPPORT OF THE
INDIGENT MAY PROPERLY BE MADE UPON AN
INDIVIDUAL BASIS IF NO DISCRIMINATION IS
PRACTICED; AND, IF THE FAMILY, WHICH IS THE
RACIAL UNIT, MAY BE CONSIDERED IN THESE,
IT MAY BE CONSIDERED ALSO IN PROVIDING
PUBLIC SCHOOLS. THE EQUAL PROTECTION OF
THE LAWS DOES NOT MEAN THAT THE CHILD
MUST BE TREATED AS THE PROPERTY OF THE
STATE AND THE WISHES OF HIS FAMILY AS TO
HIS UPBRINGING BE DISREGARDED. THE
CLASSIFICATION OF CHILDREN FOR THE
PURPOSE OF EDUCATION IN SEPARATE
SCHOOLS HAS A BASIS GROUNDED IN REASON
AND EXPERIENCE; AND, IF EQUAL FACILITIES
ARE AFFORDED, IT CANNOT BE CONDEMNED AS
DISCRIMINATORY FOR, AS SAID BY MR. JUSTICE
REED IN NEW YORK RAPID TRANSIT CORP. V.
CITY OF NEW YORK, 303 U.S. 573, 578, 58 S.CT. 721,
724, 82 L.ED. 1024: ‘IT HAS LONG BEEN THE LAW
UNDER THE FOURTEENTH AMENDMENT THAT
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‘A DISTINCTION IN LEGISLATION IS NOT
ARBITRARY, IF ANY STATE OF FACTS
REASONABLY CAN BE CONCEIVED THAT
WOULD SUSTAIN IT.*

WE ARE CITED TO CASES HAVING RELATION TO
ZONING ORDINANCES, RESTRICTIVE
COVENANTS IN DEEDS AND SEGREGATION IN
PUBLIC CONVEYANCES. IT IS CLEAR, HOWEVER,
THAT NOTHING SAID IN THESE CASES WOULD
JUSTIFY OUR DISREGARDING THE GREAT
VOLUME OF AUTHORITY RELATING DIRECTLY
TO EDUCATION IN THE PUBLIC SCHOOLS,
WHICH INVOLVES NOT TRANSIENT CONTACTS,
BUT ASSOCIATIONS WHICH AFFECT THE
INTERESTS OF THE HOME AND THE WISHES OF
THE PEOPLE WITH REGARD TO THE UPBRINGING
OF THEIR CHILDREN. AS CHIEF JUSTICE TAFT
POINTED OUT IN GONG LUM V. RICE, SUPRA (275
US. 78, 48 S.CT. 93), ‘A MORE DIFFICULT’
QUESTION IS PRESENTED BY SEGREGATION IN
PUBLIC CONVEYANCES THAN BY SEGREGATION
IN THE SCHOOLS.

WE CONCLUDE, THEREFORE, THAT IF EQUAL
FACILITIES ARE OFFERED, SEGREGATION OF
THE RACES IN THE PUBLIC SCHOOLS AS
PRESCRIBED BY THE CONSTITUTION AND LAWS
OF SOUTH CAROLINA IS NOT OF ITSELF
VIOLATIVE OF THE *537 FOURTEENTH
AMENDMENT. WE  THINK  THAT THIS
CONCLUSION IS SUPPORTED BY
OVERWHELMING AUTHORITY WHICH WE ARE
NOT AT LIBERTY TO DISREGARD ON THE BASIS
OF THEORIES ADVANCED BY A FEW
EDUCATORS AND SOCIOLOGISTS. EVEN IF WE
FELT AT LIBERTY TO DISREGARD OTHER
AUTHORITIES, WE MAY NOT IGNORE THE
UNREVERSED DECISIONS OF THE SUPREME
COURT OF THE UNITED STATES WHICH ARE
SQUARELY IN POINT AND CONCLUSIVE OF THE
QUESTION BEFORE US. AS SAID BY THE COURT
OF APPEALS OF THE FOURTH CIRCUIT IN BOYER
V. GARRETT, 183 F.2D 582, A CASE INVOLVING
SEGREGATION IN A PUBLIC PLAYGROUND, IN
WHICH EQUALITY OF TREATMENT WAS
ADMITTED AND SEGREGATION WAS ATTACKED
AS BEING PER SE VIOLATIVE OF THE
FOURTEENTH AMENDMENT: ‘THE CONTENTION
OF PLAINTIFFS IS THAT, NOTWITHSTANDING
THIS EQUALITY OF TREATMENT, THE RULE
PROVIDING FOR SEGREGATION IS VIOLATIVE OF
THE PROVISIONS OF THE FEDERAL

CONSTITUTION. THE DISTRICT COURT
DISMISSED THE  COMPLAINT ON THE
AUTHORITY OF PLESSY V. FERGUSON, 163 U.S.
537, 16 S.CT. 1138, 41 L.ED. 256; AND THE
PRINCIPAL ARGUMENT MADE ON APPEAL IS
THAT THE AUTHORITY OF PLESSY V. FERGUSON
HAS BEEN SO WEAKENED BY SUBSEQUENT
DECISIONS THAT WE SHOULD NO LONGER
CONSIDER IT AS BINDING. WE DO NOT THINK,
HOWEVER, THAT WE ARE AT LIBERTY THUS TO
DISREGARD A DECISION OF THE SUPREME
COURT WHICH THAT COURT HAS NOT SEEN FIT
TO OVERRULE AND WHICH IT EXPRESSLY
REFRAINED FROM REEXAMINING, ALTHOUGH
URGED TO DO SO, IN THE VERY RECENT CASE
OF SWEATT V. PAINTER (339 U.S. 629), 70 S.CT. 848
(94 L.ED. 1114). IT IS FOR THE SUPREME COURT,
NOT US, TO OVERRULE ITS DECISIONS OR TO
HOLD THEM OUTMODED.’

TO THIS WE MAY ADD THAT, WHEN SEVENTEEN
STATES AND THE CONGRESS OF THE UNITED
STATES HAVE FOR MORE THAN
THREE-QUARTERS OF A CENTURY REQUIRED
SEGREGATION OF THE RACES IN THE PUBLIC
SCHOOLS, AND WHEN THIS HAS RECEIVED THE
APPROVAL OF THE LEADING APPELLATE
COURTS OF THE COUNTRY INCLUDING THE
UNANIMOUS APPROVAL OF THE SUPREME
COURT OF THE UNITED STATES AT A TIME
WHEN THAT COURT INCLUDED CHIEF JUSTICE
TAFT AND JUSTICES STONE, HOLMES AND
BRANDEIS, IT IS A LATE DAY TO SAY THAT
SUCH SEGREGATION IS VIOLATIVE OF
FUNDAMENTAL CONSTITUTIONAL RIGHTS. IT IS
HARDLY REASONABLE TO SUPPOSE THAT
LEGISLATIVE BODIES OVER SO WIDE A
TERRITORY, INCLUDING THE CONGRESS OF THE
UNITED STATES, AND GREAT JUDGES OF HIGH
COURTS HAVE KNOWINGLY DEFIED THE
CONSTITUTION FOR SO LONG A PERIOD OR
THAT THEY HAVE ACTED IN IGNORANCE OF THE
MEANING OF ITS PROVISIONS. THE
CONSTITUTIONAL PRINCIPLE IS THE SAME NOW
THAT IT HAS BEEN THROUGHOUT THIS PERIOD;
AND IF CONDITIONS HAVE CHANGED SO THAT
SEGREGATION IS NO LONGER WISE, THIS IS A
MATTER FOR THE LEGISLATURES AND NOT FOR
THE COURTS. THE MEMBERS OF THE JUDICIARY
HAVE NO MORE RIGHT TO READ THEIR IDEAS OF
SOCIOLOGY INTO THE CONSTITUTION THAN
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THEIR IDEAS OF ECONOMICS.

IT IS ARGUED THAT, BECAUSE THE SCHOOL
FACILITIES FURNISHED NEGROES IN DISTRICT
NO. 22 ARE INFERIOR TO THOSE FURNISHED
WHITE PERSONS, WE SHOULD ENIJOIN
SEGREGATION RATHER THAN DIRECT THE
EQUALIZING OF CONDITIONS. IN AS MUCH AS
WE THINK THAT THE LAW REQUIRING
SEGREGATION IS VALID, HOWEVER, AND THAT
THE INEQUALITY SUFFERED BY PLAINTIFFS
RESULTS, NOT FROM THE LAW, BUT FROM THE
WAY IT HAS BEEN ADMINISTERED, WE THINK
THAT OUR INJUNCTION SHOULD BE DIRECTED
TO REMOVING THE INEQUALITIES RESULTING
FROM ADMINISTRATION WITHIN THE
FRAMEWORK OF THE LAW RATHER THAN TO
NULLIFYING THE LAW ITSELF. AS A COURT OF
EQUITY, WE SHOULD EXERCISE OUR POWER TO
ASSURE TO PLAINTIFFS THE EQUALITY OF
TREATMENT TO WHICH THEY ARE ENTITLED
WITH DUE REGARD TO THE LEGISLATIVE
POLICY OF THE STATE. IN DIRECTING THAT THE
SCHOOL FACILITIES AFFORDED NEGROES
WITHIN THE DISTRICT BE EQUALIZED
PROMPTLY WITH THOSE AFFORDED WHITE
PERSONS, WE ARE GIVING PLAINTIFFS ALL THE
RELIEF THAT THEY CAN REASONABLY ASK AND
THE RELIEF THAT IS ORDINARILY GRANTED IN
CASES OF THIS SORT. SEE CARTER V. COUNTY
SCHOOL BOARD OF ARLINGTON COUNTY,
VIRGINIA, 4 CIR.,, 182 F.2D 531. THE COURT
SHOULD NOT USE ITS POWER TO ABOLISH
SEGREGATION IN A STATE WHERE IT IS
REQUIRED BY LAW [IF THE EQUALITY
DEMANDED BY THE CONSTITUTION CAN BE
ATTAINED OTHERWISE. THIS MUCH IS
DEMANDED BY THE SPIRIT OF COMITY WHICH
MUST PREVAIL IN THE RELATIONSHIP BETWEEN
THE AGENCIES OF THE FEDERAL GOVERNMENT
AND THE STATES IF OUR CONSTITUTIONAL
SYSTEM IS TO ENDURE.

DECREE WILL BE ENTERED FINDING THAT THE
CONSTITUTIONAL AND STATUTORY
PROVISIONS REQUIRING *538 SEGREGATION IN
THE PUBLIC SCHOOLS ARE NOT OF THEMSELVES
VIOLATIVE OF THE FOURTEENTH AMENDMENT,
BUT THAT DEFENDANTS HAVE DENIED TO
PLAINTIFFS RIGHTS GUARANTEED BY THAT
AMENDMENT IN FAILING TO FURNISH FOR
NEGROES IN SCHOOL DISTRICT 22

EDUCATIONAL FACILITIES AND OPPORTUNITIES
EQUAL TO THOSE FURNISHED WHITE PERSONS,
AND INJUNCTION WILL ISSUE DIRECTING
DEFENDANTS PROMPTLY TO FURNISH NEGROES
WITHIN THE DISTRICT EDUCATIONAL
FACILITIES AND OPPORTUNITIES EQUAL TO
THOSE FURNISHED WHITE PERSONS AND TO
REPORT TO THE COURT WITHIN SIX MONTHS AS
TO THE ACTION THAT HAS BEEN TAKEN BY
THEM TO EFFECTUATE THE COURT’S DECREE.

INJUNCTION TO  ABOLISH SEGREGATION
DENIED.

INJUNCTION TO EQUALIZE EDUCATIONAL
FACILITIES GRANTED.

WARING, DISTRICT JUDGE (DISSENTING).

THIS CASE HAS BEEN BROUGHT FOR THE
EXPRESS AND DECLARED PURPOSE OF
DETERMINING THE RIGHT OF THE STATE OF
SOUTH CAROLINA, IN ITS PUBLIC SCHOOLS, TO
PRACTICE SEGREGATION ACCORDING TO RACE.

THE PLAINTIFFS ARE ALL RESIDENTS OF
CLARENDON COUNTY, SOUTH CAROLINA
WHICH IS SITUATED WITHIN THE EASTERN
DISTRICT OF SOUTH CAROLINA AND WITHIN
THE JURISDICTION OF THIS COURT. THE
PLAINTIFFS CONSIST OF MINORS AND ADULTS
THERE BEING FORTY-SIX MINORS WHO ARE
QUALIFIED TO ATTEND AND ARE ATTENDING
THE PUBLIC SCHOOLS IN SCHOOL DISTRICT 22
OF CLARENDON COUNTY; AND TWENTY
ADULTS WHO ARE TAXPAYERS AND ARE
EITHER GUARDIANS OR PARENTS OF THE MINOR
PLAINTIFFS. THE DEFENDANTS ARE MEMBERS
OF THE BOARD OF TRUSTEES OF SCHOOL
DISTRICT 22 AND OTHER OFFICIALS OF THE
EDUCATIONAL SYSTEM OF CLARENDON
COUNTY INCLUDING THE SUPERINTENDENT OF
EDUCATION. THEY ARE THE PARTIES IN
CHARGE OF THE VARIOUS SCHOOLS WHICH ARE
SITUATED WITHIN THE AFORESAID SCHOOL
DISTRICT AND WHICH ARE AFFECTED BY THE
MATTERS SET FORTH IN THIS CAUSE.
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THE PLAINTIFFS ALLEGE THAT THEY ARE
DISCRIMINATED AGAINST BY THE DEFENDANTS
UNDER COLOR OF THE CONSTITUTION AND
LAWS OF THE STATE OF SOUTH CAROLINA
WHEREBY THEY ARE DENIED EQUAL
EDUCATIONAL FACILITIES AND OPPORTUNITIES
AND THAT THIS DENIAL IS BASED UPON
DIFFERENCE IN RACE. AND THEY SHOW THAT
THE SCHOOL SYSTEM OF THIS PARTICULAR
SCHOOL DISTRICT AND COUNTY (FOLLOWING
THE GENERAL PATTERN THAT IT IS ADMITTED
OBTAINS IN THE STATE OF SOUTH CAROLINA)
SETS UP TWO CLASSES OF SCHOOLS; ONE FOR
PEOPLE SAID TO BELONG TO THE WHITE RACE
AND THE OTHER FOR PEOPLE OF OTHER RACES
BUT PRIMARILY FOR THOSE SAID TO BELONG
TO THE NEGRO RACE OR OF MIXED RACES AND
EITHER WHOLLY, PARTIALLY, OR FAINTLY
ALLEGED TO BE OF AFRICAN OR NEGRO
DESCENT. THESE PLAINTIFFS BRING THIS
ACTION FOR THE ENFORCEMENT OF THE RIGHTS
TO WHICH THEY CLAIM THEY ARE ENTITLED
AND ON BEHALF OF MANY OTHERS WHO ARE IN
LIKE PLIGHT AND CONDITION AND THE SUIT IS
DENOMINATED A CLASS SUIT FOR THE PURPOSE
OF ABROGATION OF WHAT IS CLAIMED TO BE
THE ENFORCEMENT OF UNFAIR AND
DISCRIMINATORY LAWS BY THE DEFENDANTS.
PLAINTIFFS CLAIM THAT THEY ARE ENTITLED
TO BRING THIS CASE AND THAT THIS COURT
HAS JURISDICTION UNDER THE FOURTEENTH
AMENDMENT OF THE CONSTITUTION OF THE
UNITED STATES AND OF A NUMBER OF
STATUTES OF THE UNITED STATES, COMMONLY
REFERRED TO AS CIVIL RIGHTS STATUTES.! THE
PLAINTIFFS DEMAND RELIEF UNDER THE
ABOVE REFERRED TO SECTIONS OF THE LAWS
OF THE UNITED STATES BY WAY OF A
DECLARATORY JUDGMENT AND PERMANENT
INJUNCTION.

IT IS ALLEGED THAT THE DEFENDANTS ARE
ACTING UNDER THE AUTHORITY GRANTED
THEM BY THE CONSTITUTION AND LAWS OF
THE STATE OF SOUTH CAROLINA AND THAT ALL
OF THESE ARE IN CONTRAVENTION OF THE
CONSTITUTION AND LAWS OF THE UNITED
STATES. THE PARTICULAR PORTIONS OF THE
LAWS OF SOUTH CAROLINA ARE AS FOLLOWS:

ARTICLE XI, SECTION 5 IS AS FOLLOWS: ‘FREE
PUBLIC SCHOOLS.- THE GENERAL ASSEMBLY

SHALL PROVIDE FOR A LIBERAL SYSTEM OF
FREE PUBLIC SCHOOLS FOR ALL CHILDREN
BETWEEN THE AGES OF SIX AND TWENTY-ONE
YEARS * * *°

ARTICLE XI, SECTION 7 IS AS FOLLOWS:
‘SEPARATE SCHOOLS SHALL BE PROVIDED FOR
CHILDREN OF THE WHITE AND COLORED RACES,
AND NO CHILD OF EITHER RACE SHALL EVER BE
*539 PERMITTED TO ATTEND A SCHOOL
PROVIDED FOR CHILDREN OF THE OTHER RACE.’

SECTION 5377 OF THE CODE OF LAWS OF SOUTH
CAROLINA IS AS FOLLOWS: ‘IT SHALL BE
UNLAWFUL FOR PUPILS OF ONE RACE TO
ATTEND THE SCHOOLS PROVIDED BY BOARDS
OF TRUSTEES FOR PERSONS OF ANOTHER RACE.’

IT IS FURTHER SHOWN THAT THE DEFENDANTS
ARE ACTING UNDER THE AUTHORITY OF THE
CONSTITUTION AND LAWS OF THE STATE OF
SOUTH CAROLINA PROVIDING FOR THE
CREATION OF VARIOUS SCHOOL DISTRICTS,;?
AND THEY HAVE STRICTLY SEPARATED AND
SEGREGATED THE SCHOOL FACILITIES, BOTH
ELEMENTARY AND HIGH SCHOOL, ACCORDING
TO RACE. THERE ARE, IN SAID SCHOOL
DISTRICT, THREE SCHOOLS WHICH ARE USED
EXCLUSIVELY BY NEGROES: TO WIT, RAMBAY
ELEMENTARY SCHOOL, LIBERTY HILL
ELEMENTARY SCHOOL, AND SCOTTS BRANCH
UNION (A COMBINATION OF ELEMENTARY AND
HIGH SCHOOL). THERE ARE IN THE SAME
SCHOOL DISTRICT, TWO SCHOOLS MAINTAINED
FOR WHITES, NAMELY, SUMMERTON
ELEMENTARY SCHOOL AND SUMMERTON HIGH
SCHOOL. THE LAST NAMED SERVES SOME OF
THE OTHER SCHOOL DISTRICTS IN CLARENDON
COUNTY AS WELL AS NO. 22.

IT APPEARS THAT THE PLAINTIFFS FILED A
PETITION WITH THE DEFENDANTS REQUESTING
THAT THE DEFENDANTS CEASE
DISCRIMINATION  AGAINST THE  NEGRO
CHILDREN OF PUBLIC SCHOOL AGE; AND THE
SITUATION COMPLAINED OF NOT HAVING BEEN
REMEDIED OR CHANGED, THE PLAINTIFFS NOW
ASK THIS COURT TO REQUIRE THE DEFENDANTS
TO GRANT THEM THEIR RIGHTS GUARANTEED
UNDER THE FOURTEENTH AMENDMENT OF THE
CONSTITUTION OF THE UNITED STATES AND
THEY APPEAL TO THE EQUITABLE POWER OF
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THIS COURT FOR DECLARATORY AND
INJUNCTIVE RELIEF ALLEGING THAT THEY ARE
SUFFERING IRREPARABLE INJURIES AND THAT
THEY HAVE NO PLAIN ADEQUATE OR
COMPLETE REMEDY TO REDRESS THE WRONGS
AND ILLEGAL ACTS COMPLAINED OF OTHER
THAN THIS SUIT. AND THEY FURTHER POINT
OUT THAT LARGE NUMBERS OF PEOPLE AND
PERSONS ARE AND WILL BE AFFECTED BY THE
DECISION OF THIS COURT IN ADJUDICATING
AND CLARIFYING THE RIGHTS OF NEGROES TO
OBTAIN EDUCATION IN THE PUBLIC SCHOOL
SYSTEM OF THE STATE OF SOUTH CAROLINA
WITHOUT DISCRIMINATION AND DENIAL OF
EQUAL FACILITIES ON ACCOUNT OF THEIR
RACE.

THE DEFENDANTS APPEAR AND BY WAY OF
ANSWER DENY THE ALLEGATIONS OF THE
COMPLAINT AS TO DISCRIMINATION AND
INEQUALITY AND ALLEGE THAT NOT ONLY ARE
THEY ACTING WITHIN THE LAWS OF THE STATE
IN ENFORCING SEGREGATION BUT THAT ALL
FACILITIES AFFORDED THE PUPILS OF
DIFFERENT RACES ARE ADEQUATE AND EQUAL
AND THAT THERE IS NO INEQUALITY OR
DISCRIMINATION PRACTICED AGAINST THESE
PLAINTIFFS OR ANY OTHERS BY BY REASON.OF
RACE OR COLOR. AND THEY ALLEGE THAT THE
FACILITIES AND OPPORTUNITIES FURNISHED TO
THE COLORED CHILDREN ARE SUBSTANTIALLY
THE SAME AS THOSE PROVIDED FOR THE WHITE
CHILDREN. AND THEY FURTHER BASE THEIR
DEFENSE UPON THE STATEMENT THAT THE
CONSTITUTIONAL AND STATUTORY
PROVISIONS UNDER ATTACK IN THIS CASE,
THAT IS TO SAY, THE PROVISIONS REQUIRING
SEPARATE SCHOOLS BECAUSE OF RACE, ARE A
REASONABLE EXERCISE OF THE STATE’S POLICE
POWER AND THAT ALL OF THE SAME ARE VALID
UNDER THE POWERS POSSESSED BY THE STATE
OF SOUTH CAROLINA AND THE CONSTITUTION
OF THE UNITED STATES AND THEY DENY THAT
THE SAME CAN BE HELD TO BE
UNCONSTITUTIONAL BY THIS COURT.

THE ISSUES BEING SO DRAWN AND CALLING
FOR A JUDGMENT BY THE UNITED STATES
COURT WHICH WOULD REQUIRE THE ISSUANCE
OF AN INJUNCTION AGAINST STATE AND
COUNTY OFFICIALS, IT BECAME APPARENT
THAT IT WOULD BE NECESSARY THAT THE CASE

BE HEARD IN ACCORDANCE WITH THE STATUTE
APPLICABLE TO CASES OF THIS TYPE
REQUIRING THE CALLING OF A THREE-JUDGE
COURT. SUCH A COURT CONVENED AND THE
CASE WAS SET FOR A HEARING ON MAY 28, 1951.

THE CASE CAME ON FOR A TRIAL UPON THE
ISSUES AS PRESENTED IN THE COMPLAINT AND
ANSWER. BUT UPON THE CALL OF THE CASE,
DEFENDANTS’ COUNSEL ANNOUNCED THAT
THEY WISHED TO MAKE A STATEMENT ON
BEHALF OF THE DEFENDANTS MAKING CERTAIN
ADMISSIONS AND PRAYING THAT THE COURT
MAKE A FINDING AS TO INEQUALITIES IN
RESPECT TO BUILDINGS, EQUIPMENT,
FACILITIES, CURRICULA AND OTHER ASPECTS
OF THE SCHOOLS PROVIDED FOR CHILDREN IN
SCHOOL DISTRICT 22 IN CLARENDON COUNTY
*540 AND GIVING THE PUBLIC AUTHORITIES
TIME TO FORMULATE PLANS FOR ENDING SUCH
INEQUALITIES. IN THIS STATEMENT
DEFENDANTS CLAIM THAT THEY NEVER HAD
INTENDED TO DISCRIMINATE AGAINST ANY OF
THE PUPILS AND ALTHOUGH THEY HAD FILED
AN ANSWER TO THE COMPLAINT, SOME FIVE
MONTHS AGO, DENYING INEQUALITIES THEY
NOW ADMIT THAT THEY HAD FOUND SOME;
BUT RELY UPON THE FACT THAT SUBSEQUENT
TO THE INSTITUTION OF THIS SUIT, JAMES F.
BYRNES, THE GOVERNOR OF SOUTH CAROLINA,
HAD STATED IN HIS INAUGURAL ADDRESS THAT
THE STATE MUST TAKE STEPS TO PROVIDE
MONEY FOR IMPROVING EDUCATIONAL
FACILITIES AND THAT THEREAFTER, THE
LEGISLATURE HAD ADOPTED CERTAIN
LEGISLATION. THEY STATED THAT THEY HOPED
THAT IN TIME THEY WOULD OBTAIN MONEY AS
A RESULT OF THE FOREGOING AND IMPROVE
THE SCHOOL SITUATION.

THIS STATEMENT WAS ALLOWED TO BE FILED
AND CONSIDERED AS AN AMENDMENT TO THE
ANSWER.

BY THIS MANEUVER, THE DEFENDANTS HAVE
ENDEAVORED TO INDUCE THIS COURT TO
AVOID THE PRIMARY PURPOSE OF THE SUIT.
AND IF THE COURT SHOULD FOLLOW THIS
SUGGESTION AND FAIL TO MEET THE ISSUES
RAISED BY MERELY CONSIDERING THIS CASE IN
THE LIGHT OF ANOTHER ‘SEPARATE BUT
EQUAL’ CASE, THE ENTIRE PURPOSE AND
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REASON FOR THE INSTITUTION OF THE CASE
AND THE CONVENING OF A THREE-JUDGE
COURT WOULD BE VOIDED. THE 66 PLAINTIFFS
IN THIS CAUSE HAVE BROUGHT THIS SUIT AT
WHAT MUST HAVE COST MUCH IN EFFORT AND
FINANCIAL EXPENDITURES. THEY ARE HERE
REPRESENTED BY 6 ATTORNEYS, ALL, SAVE
ONE, PRACTICING LAWYERS FROM WITHOUT
THE STATE OF SOUTH CAROLINA AND COMING
HERE FROM A CONSIDERABLE DISTANCE. THE
PLAINTIFFS HAVE BROUGHT A LARGE NUMBER
OF WITNESSES EXCLUSIVE OF THEMSELVES. AS
A MATTER OF FACT, THEY CALLED AND
EXAMINED 11 WITNESSES. THEY SAID THAT
THEY HAD A NUMBER MORE COMING WHO DID
NOT ARRIVE IN TIME OWING TO THE
SHORTENING OF THE PROCEEDINGS AND THEY
ALSO STATED THAT THEY HAD ON HAND AND
HAD CONTEMPLATED CALLING A LARGE
NUMBER OF OTHER WITNESSES BUT THIS
BECAME UNNECESSARY BY REASON OF THE
FOREGOING ADMISSIONS BY DEFENDANTS. IT
CERTAINLY APPEARS THAT LARGE EXPENSES
MUST HAVE BEEN CAUSED BY THE INSTITUTION
OF THIS CASE AND GREAT EFFORTS EXPENDED
IN GATHERING DATA, MAKING A STUDY OF THE
ISSUES  INVOLVED, INTERVIEWING AND
BRINGING NUMEROUS WITNESSES, SOME OF
WHOM ARE FOREMOST SCIENTISTS IN AMERICA.
AND IN ADDITION TO ALL OF THIS, THESE 66
PLAINTIFFS HAVE NOT MERELY EXPENDED
THEIR TIME AND MONEY IN ORDER TO TEST
THIS IMPORTANT CONSTITUTIONAL QUESTION,
BUT THEY HAVE SHOWN UNEXAMPLED
COURAGE IN BRINGING AND PRESENTING THIS
CAUSE AT THEIR OWN EXPENSE IN THE FACT OF
THE LONG ESTABLISHED AND AGE-OLD
PATTERN OF THE WAY OF LIFE WHICH THE
STATE OF SOUTH CAROLINA HAS ADOPTED AND
PRACTICED AND LIVED IN SINCE AND AS A
RESULT OF THE INSTITUTION OF HUMAN
SLAVERY.

IF A CASE OF THIS MAGNITUDE CAN BE TURNED
ASIDE AND A COURT REFUSED TO HEAR THESE
BASIC ISSUES BY THE MERE DEVICE OF
ADMISSION THAT SOME BUILDINGS,
BLACKBOARDS, LIGHTING FIXTURES AND
TOILET FACILITIES ARE UNEQUAL BUT THAT
THEY MAY BE REMEDIED BY THE SPENDING OF
A FEW DOLLARS, THEN, INDEED PEOPLE IN THE
PLIGHT IN WHICH THESE PLAINTIFFS ARE, HAVE

NO ADEQUATE REMEDY OR FORUM IN WHICH
TO AIR THEIR WRONGS. IF THIS METHOD OF
JUDICIAL EVASION BE ADOPTED, THESE VERY
INFANT PLAINTIFFS NOW PUPILS IN
CLARENDON COUNTY WILL PROBABLY BE
BRINGING SUITS FOR THEIR CHILDREN AND
GRANDCHILDREN DECADES OR RATHER
GENERATIONS HENCE IN AN EFFORT TO GET
FOR THEIR DESCENDANTS WHAT ARE TODAY
DENIED TO THEM. IF THEY ARE ENTITLED TO
ANY RIGHTS AS AMERICAN CITIZENS, THEY ARE
ENTITLED TO HAVE THESE RIGHTS NOW AND
NOT IN THE FUTURE. AND NO EXCUSE CAN BE
MADE TO DENY THEM THESE RIGHTS WHICH
ARE THEIRS UNDER THE CONSTITUTION AND
LAWS OF AMERICA BY THE USE OF THE FALSE
DOCTRINE AND PATTER CALLED ‘SEPARATE
BUT EQUAL’ AND IT IS THE DUTY OF THE COURT
TO MEET THESE ISSUES SIMPLY AND
FACTUALLY AND WITHOUT FEAR, SOPHISTRY
AND EVASION. IF THIS BE THE MEASURE OF
JUSTICE TO BE METED OUT TO THEM, THEN,
INDEED, HUNDREDS, NAY THOUSANDS, OF
CASES WILL HAVE TO BE BROUGHT AND IN
EACH CASE THOUSANDS OF DOLLARS WILL
HAVE TO BE SPEND FOR THE EMPLOYMENT OF
LEGAL TALENT AND SCIENTIFIC TESTIMONY
AND THEN THE CASES WILL BE TURNED ASIDE,
POSTPONED OR ELIMINATED BY DEVICES SUCH
AS THIS.

WE SHOULD BE UNWILLING TO STRADDLE OR
AVOID THIS ISSUE AND IF THE SUGGESTION
MADE BY THESE DEFENDANTS IS TO BE
ADOPTED AS THE *541 TYPE OF JUSTICE TO BE
METED OUT BY THIS COURT, THEN I WANT NO
PART OF IT.

AND SO WE MUST AND DO FACE, WITHOUT
EVASION OR EQUIVOCATION, THE QUESTION AS
TO WHETHER SEGREGATION IN EDUCATION IN
OUR SCHOOLS IS LEGAL OR WHETHER IT
CANNOT EXIST UNDER OUT AMERICAN SYSTEM
AS PARTICULARLY ENUNCIATED IN THE
FOURTEENTH AMENDMENT TO THE
CONSTITUTION OF THE UNITED STATES.

BEFORE THE AMERICAN CIVIL WAR, THE
INSTITUTION OF HUMAN SLAVERY HAD BEEN
ADOPTED AND WAS APPROVED IN THIS
COUNTRY. SLAVERY WAS NOTHING NEW IN THE
WORLD. FROM THE DAWN OF HISTORY WE SEE
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AGGRESSORS ENSLAVING WEAK AND LESS
FORTUNATE NEIGHBORS. BACK THROUGH THE
DAYS OF EARLY CIVILIZATION MAN PRACTICED
SLAVERY. WE READ OF IT IN BIBLICAL DAYS;
WE READ OF IT IN THE GREEK CITY STATES AND
IN THE GREAT ROMAN EMPIRE. THROUGHOUT
MEDIEVAL EUROPE, FORMS OF SLAVERY
EXISTED AND IT WAS WIDELY PRACTICED IN
ASIA MINOR AND THE EASTERN COUNTRIES
AND PERHAPS REACHED ITS WORST FORM IN
NAZI GERMANY. CLASS AND CASTE HAVE,
UNFORTUNATELY, EXISTED THROUGH THE
AGES. BUT, IN TIME, MANKIND, THROUGH
EVOLUTION AND  PROGRESS, THROUGH
ETHICAL AND RELIGIOUS CONCEPTS, THROUGH
THE STUDY OF THE TEACHINGS OF THE GREAT
PHILOSOPHERS AND THE GREAT RELIGIOUS
TEACHERS, INCLUDING ESPECIALLY THE
FOUNDER OF CHRISTIANITY- MANKIND BEGAN
TO REVOLT AGAINST THE ENSLAVEMENT OF
BODY, MIND AND SOUL OF ONE HUMAN BEING
BY ANOTHER. AND SO THERE CAME ABOUT A
GREAT AWAKENING. THE BRITISH WHO HAD
INDULGED IN THE SLAVE TRADE, AWAKENED
TO THE FACT THAT IT WAS IMMORAL AND
AGAINST THE RIGHT THINKING IDEOLOGY OF
THE CHRISTIAN WORLD. AND IN THIS COUNTRY,
ALSO, CAME ABOUT A MORAL AWAKENING.
UNFORTUNATELY, THIS HAD NOT BEEN
SUFFICIENTLY ADVANCED AT THE TIME OF THE
ADOPTION OF THE AMERICAN CONSTITUTION
FOR THE INSTITUTION OF SLAVERY TO BE
PROHIBITED. BUT THERE WAS A STRUGGLE AND
THE BETTER THINKING LEADERS IN OUR
CONSTITUTIONAL CONVENTION ENDEAVORED
TO PROHIBIT SLAVERY BUT UNFORTUNATELY
COMPROMISED THE ISSUE ON THE INSISTENT
DEMANDS OF THOSE WHO WERE ENGAGED IN
THE SLAVE TRADE AND THE PURCHASE AND
USE OF SLAVES. AND SO AS TIME WENT ON,
SLAVERY WAS PERPETUATED AND
EVENTUALLY BECAME A PART OF THE LIFE AND
CULTURE OF CERTAIN OF THE STATES OF THIS
UNION ALTHOUGH THE REST OF THE WORLD
LOOKED ON WITH SHAME AND ABHORRENCE.

AS WAS SO WELL SAID, THIS COUNTRY COULD
NOT CONTINUE TO EXIST ONE-HALF SLAVE AND
ONE-HALF FREE AND LONG YEARS OF WAR
WERE ENTERED INTO BEFORE THE NATION WAS
WILLING TO ERADICATE THIS SYSTEM WHICH
WAS, ITSELF, A DENIAL OF THE BRAVE AND

FINE STATEMENTS OF THE DECLARATION OF
INDEPENDENCE AND A DENIAL OF FREEDOM AS
ENVISIONED AND ADVOCATED BY OUR
FOUNDERS.

THE UNITED STATES THEN ADOPTED THE 13TH,
14TH AND 15TH AMENDMENTS AND IT CANNOT
BE DENIED THAT THE BASIC REASON FOR ALL
OF THESE AMENDMENTS TO THE CONSTITUTION
WAS TO WIPE OUT COMPLETELY THE
INSTITUTION OF SLAVERY AND TO DECLARE
THAT ALL CITIZENS IN THIS COUNTRY SHOULD
BE CONSIDERED AS FREE, EQUAL AND
ENTITLED TO ALL OF THE PROVISIONS OF
CITIZENSHIP.

THE FOURTEENTH AMENDMENT TO THE
CONSTITUTION OF THE UNITED STATES IS AS
FOLLOWS: ‘SECTION 1. ALL PERSONS BORN OR
NATURALIZED IN THE UNITED STATES, AND
SUBJECT TO THE JURISDICTION THEREOF, ARE
CITIZENS OF THE UNITED STATES AND AND OF
THE STATE WHEREIN THEY RESIDE. NO STATE
SHALL MAKE OR ENFORCE ANY LAW WHICH
SHALL ABRIDGE THE PRIVILEGES OR
IMMUNITIES OF CITIZENS OF THE UNITED
STATES; NOR SHALL ANY STATE DEPRIVE ANY
PERSON OF LIFE, LIBERTY, OR PROPERTY,
WITHOUT DUE PROCESS OF LAW; NOR DENY TO
ANY PERSON WITHIN ITS JURISDICTION THE
EQUAL PROTECTION OF THE LAWS.’

IT SEEMS TO ME THAT IT IS UNNECESSARY TO
PORE THROUGH VOLUMINOUS ARGUMENTS
AND OPINIONS TO ASCERTAIN WHAT THE
FOREGOING MEANS. AND WHILE IT IS TRUE
THAT WE HAVE HAD HUNDREDS, PERHAPS
THOUSANDS, OF LEGAL OPINIONS OUTLINING
AND DEFINING THE VARIOUS EFFECTS AND
OVERTONES ON OUR LAWS AND LIFE BROUGHT
ABOUT BY THE ADOPTION OF THIS
AMENDMENT, ONE OF ORDINARY ABILITY AND
UNDERSTANDING OF THE ENGLISH LANGUAGE
WILL HAVE NO TROUBLE IN KNOWING THAT
WHEN THIS AMENDMENT WAS ADOPTED, IT
WAS INTENDED TO DO AWAY WITH
DISCRIMINATION BETWEEN OUR CITIZENS.

THE AMENDMENT REFERS TO ALL PERSONS.
THERE IS NOTHING IN THERE THAT ATTEMPTS
TO SEPARATE, SEGREGATE OR DISCRIMINATE
AGAINST ANY PERSON BECAUSE OF THEIR
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BEING OF *542 EUROPEAN, ASIAN OR AFRICAN
ANCESTRY. AND THE PLAINTIFF INTENDMENT IS
THAT ALL OF THESE PERSONS ARE CITIZENS.
AND THEN IT IS PROVIDED THAT NO STATE
SHALL MAKE OR ENFORCE ANY LAW WHICH
SHALL ABRIDGE THE PRIVILEGES OF CITIZENS
NOR SHALL ANY STATE DENY ‘TO ANY PERSON
WITHIN ITS JURISDICTION THE EQUAL
PROTECTION OF THE LAWS..

THE AMENDMENT WAS FIRST PROPOSED IN 1866
JUST ABOUT A YEAR AFTER THE END OF THE
AMERICAN CIVIL WAR AND THE SURRENDER OF
THE CONFEDERATE STATES GOVERNMENT.
WITHIN TWO YEARS, THE AMENDMENT WAS
ADOPTED AND BECAME PART OF THE
CONSTITUTION OF THE UNITED STATES. IT
CANNOT BE GAINSAID THAT THE AMENDMENT
WAS PROPOSED AND ADOPTED WHOLLY AND
ENTIRELY AS A RESULT OF THE GREAT
CONFLICT BETWEEN FREEDOM AND SLAVERY.
THIS WILL BE AMPLY SUBSTANTIATED BY AN
EXAMINATION AND APPRECIATION OF THE
PROPOSAL AND DISCUSSION AND
CONGRESSIONAL DEBATES (SEE FLACK ON
ADOPTION OF THE 14TH AMENDMENT) AND SO
IT IS UNDENIABLY TRUE THAT THE THREE
GREAT AMENDMENTS WERE ADOPTED TO
ELIMINATE NOT ONLY SLAVERY, ITSELF, BUT
ALL IDEA OF DISCRIMINATION AND
DIFFERENCE BETWEEN AMERICAN CITIZENS.

LET US NOW COME TO CONSIDER WHETHER THE
CONSTITUTION AND LAWS OF THE STATE OF
SOUTH CAROLINA  WHICH WE  HAVE
HERETOFORE QUOTED ARE IN CONFLICT WITH
THE TRUE MEANING AND INTENDMENT OF THIS
FOURTEENTH AMENDMENT. THE WHOLE
DISCUSSION OF RACE AND ANCESTRY HAS BEEN
INTERMINGLED WITH SOPHISTRY AND
PREJUDICE. WHAT POSSIBLE DEFINITION CAN
BE FOUND FOR THE SO-CALLED WHITE RACE,
NEGRO RACE OR OTHER RACES? WHO IS TO
DECIDE AND WHAT IS THE TEST? FOR YEARS,
THERE WAS MUCH TALK OF BLOOD AND TAINT
OF BLOOD. SCIENCE TELLS US THAT THERE ARE
BUT FOUR KINDS OF BLOOD: A, B, AB AND O
AND THESE ARE FOUND IN EUROPEANS,
ASIATICS, AFRICANS, AMERICANS AND OTHERS.
AND SO WE NEED NOT FURTHER CONSIDER THE
IRRESPONSIBLE AND BASELESS REFERENCES TO
PRESERVATION OF °‘CAUCASIAN BLOOD’. SO

THEN, WHAT TEST ARE WE GOING TO USE IN
OPENING OUR SCHOOL DOORS AND LABELING
THEM ‘WHITE’ AND ‘NEGRO’? THE LAW OF
SOUTH CAROLINA CONSIDERS A PERSON OF
ONE-EIGHTH AFRICAN ANCESTRY TO BE A
NEGRO. WHY THIS PROPORTION? IS IT BASED
UPON ANY REASON: ANTHROPOLOGICAL,
HISTORICAL OR ETHICAL? AND HOW ARE THE
TRUSTEES TO KNOW WHO ARE ‘WHITES’ AND
WHO ARE ‘NEGROES’? IF IT IS DANGEROUS AND
EVIL FOR A WHITE CHILD TO BE ASSOCIATED
WITH ANOTHER CHILD, ONE OF WHOSE
GREAT-GRANDPARENTS WAS OF AFRICAN
DESCENT, IS IT NOT EQUALLY DANGEROUS FOR
ONE WITH A ONE-SIXTEENTH PERCENTAGE?
AND IF THE STATE HAS DECIDED THAT THERE IS
DANGER IN CONTACT BETWEEN THE WHITES
AND NEGROES, ISN’T IT REQUISITE AND PROPER
THAT THE STATE FURNISH A SERIES OF
SCHOOLS ONE FOR EACH OF THESE
PERCENTAGES? IF THE IDEA IS PERFECT RACIAL
EQUALITY IN EDUCATIONAL SYSTEMS, WHY
SHOULD CHILDREN OF PURE AFRICAN DESCENT
BE BROUGHT IN CONTACT WITH CHILDREN OF
ONE-HALF, ONE-FOURTH, OR ONE-EIGHTH SUCH
ANCESTRY? TO ASK THESE QUESTIONS IS
SUFFICIENT ANSWER TO THEM. THE WHOLE
THING IS UNREASONABLE, UNSCIENTIFIC AND
BASED UPON UNADULTERATED PREJUDICE. WE
SEE THE RESULTS OF ALL OF THIS WARPED
THINKING IN THE POOR UNDER-PRIVILEGED
AND FRIGHTENED ATTITUDE OF SO MANY OF
THE NEGROES IN THE SOUTHERN STATES; AND
IN THE SADISTIC INSISTENCE OF THE ‘WHITE
SUPREMACISTS’ IN DECLARING THAT THEIR
WILL MUST BE IMPOSED IRRESPECTIVE OF
RIGHTS OF OTHER CITIZENS. THIS CLAIM OF
‘WHITE SUPREMACY’, WHILE FANTASTIC AND
WITHOUT FOUNDATION, IS REALLY BELIEVED
BY THEM FOR WE HAVE HAD REPEATED
DECLARATIONS FROM LEADING POLITICIANS
AND GOVERNORS OF THIS STATE AND OTHER
STATES DECLARING THAT ‘WHITE SUPREMACY’
WILL BE ENDANGERED BY THE ABOLITION OF
SEGREGATION. THERE ARE PRESENT THREATS,
INCLUDING THOSE OF THE PRESENT GOVERNOR
OF THIS STATE, GOING TO THE EXTENT OF
SAYING THAT ALL PUBLIC EDUCATION MAY BE
ABANDONED IF THE COURTS SHOULD GRANT
TRUE EQUALITY IN EDUCATIONAL FACILITIES.

ALTHOUGH SOME 73 YEARS HAVE PASSED
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SINCE THE ADOPTION OF THE FOURTEENTH
AMENDMENT AND ALTHOUGH IT IS CLEARLY
APPARENT THAT ITS CHIEF PURPOSE, (PERHAPS
WE MAY SAY ITS ONLY REAL PURPOSE) WAS TO
REMOVE FROM NEGROES THE STIGMA AND
STATUS OF SLAVERY AND TO CONFER UPON
THEM FULL RIGHTS AS CITIZENS,
NEVERTHELESS, THESE HAS BEEN A LONG AND
ARDUOUS COURSE OF LITIGATION THROUGH
THE YEARS. WITH SOME SETBACKS HERE AND
THERE, THE COURTS HAVE GENERALLY AND
PROGRESSIVELY RECOGNIZED THE TRUE
MEANING OF THE FOURTEENTH AMENDMENT
AND HAVE, FROM TIME TO TIME, STRICKEN
DOWN THE ATTEMPTS *543 MADE BY STATE
GOVERNMENTS (ALMOST ENTIRELY THOSE OF
THE FORMER CONFEDERATE STATES) TO
RESTRICT THE AMENDMENT AND TO KEEP
NEGROES IN A DIFFERENT CLASSIFICATION SO
FAR AS THEIR RIGHTS AND PRIVILEGES AS
CITIZENS ARE CONCERNED. A NUMBER OF
CASES HAVE REACHED THE SUPREME COURT OF
THE UNITED STATES WHEREIN IT BECAME
NECESSARY FOR THAT TRIBUNAL TO INSIST
THAT NEGROES BE TREATED AS CITIZENS IN
THE PERFORMANCE OF JURY DUTY. SEE
STRAUDER V. WEST VIRGINIA* , WHERE THE
COURT SAYS 100 U.S.AT PAGE 307, 25 L.ED. 664; “*
* * WHAT IS THIS BUT DECLARING THAT THE
LAW IN THE STATES SHALL BE THE SAME FOR
THE BLACKS AS FOR THE WHITE; THAT ALL
PERSONS, WHETHER COLORED OR WHITE,
SHALL STAND EQUAL BEFORE THE LAWS OF
THE STATES, AND, IN REGARD TO THE COLORED
RACE, FOR WHOSE PROTECTION THE
AMENDMENT WAS PRIMARILY DESIGNED, THAT
NO DISCRIMINATION SHALL BE MADE AGAINST
THEM BY LAW BECAUSE OF THEIR COLOR? THE
WORDS OF THE AMENDMENT, IT IS TRUE, ARE
PROHIBITORY, BUT THEY CONTAIN A
NECESSARY IMPLICATION OF A POSITIVE
IMMUNITY, OR RIGHT, MOST VALUABLE TO THE
COLORED RACE,- THE RIGHT TO EXEMPTION
FROM UNFRIENDLY LEGISLATION AGAINST
THEM DISTINCTIVELY AS COLORED-
EXEMPTION FROM LEGAL DISCRIMINATIONS,
IMPLYING INFERIORITY IN CIVIL SOCIETY,
LESSENING THE  SECURITY OF THEIR
ENJOYMENT OF THE RIGHTS WHICH OTHER
ENJOY, AND DISCRIMINATIONS WHICH ARE
STEPS TOWARDS REDUCING THEM TO THE
CONDITION OF A SUBJECT RACE.’

MANY SUBSEQUENT CASES HAVE FOLLOWED
AND CONFIRMED THE RIGHT OF NEGROES TO BE
TREATED AS EQUALS IN ALL JURY AND GRAND
JURY SERVICE IN THE STATES.

THE SUPREME COURT HAS STRICKEN DOWN
FROM TIME TO TIME STATUTES PROVIDING FOR
IMPRISONMENT FOR VIOLATION OF
CONTRACTS. THESE ARE KNOWN AS PEONAGE
CASES AND WERE IN REGARD TO STATUTES
PRIMARILY AIMED AT KEEPING THE NEGRO °‘IN
HIS PLACE’*

IN THE FIELD OF TRANSPORTATION THE COURT
HAS NOW, IN EFFECT DECLARED THAT
COMMON CARRIERS ENGAGED IN INTERSTATE
TRAVEL MUST NOT AND CANNOT SEGREGATE
AND DISCRIMINATE AGAINST PASSENGERS BY
REASON OF THEIR RACE OR COLOR.®

FREQUENT AND REPEATED INSTANCES OF
PREJUDICE IN CRIMINAL CASES BECAUSE OF
THE BRUTAL TREATMENT OF DEFENDANTS
BECAUSE OF THEIR COLOR HAVE BEEN PASSED
UPON IN A LARGE NUMBER OF CASES”
DISCRIMINATION  BY SEGREGATION OF
HOUSING FACILITIES AND ATTEMPTS TO
CONTROL THE SAME BY COVENANTS HAVE
ALSO BEEN OUTLAWED.*

IN THE FIELD OF LABOR EMPLOYMENT AND
PARTICULARLY THE RELATION OF LABOR
UNIONS TO THE RACIAL PROBLEM,
DISCRIMINATION HAS AGAIN BEEN FORBIDDEN.’
PERHAPS THE MOST SERIOUS BATTLE FOR
EQUALITY OR RIGHTS HAS BEEN IN THE FIELD
OF EXERCISE OF SUFFRAGE. FOR YEARS,
CERTAIN OF THE SOUTHERN STATES HAVE
ATTEMPTED TO PREVENT THE NEGRO FROM
TAKING PART IN ELECTIONS BY VARIOUS
DEVICES. IT IS UNNECESSARY TO ENUMERATE
THE LONG LIST OF CASES, BUT FROM TIME TO
TIME COURTS HAVE STRICKEN DOWN ALL OF
THESE VARIOUS DEVICES CLASSED AS THE
‘GRANDFATHER CLAUSE’, EDUCATIONAL TESTS
AND WHITE PRIVATE CLUBS."

*544 THE FOREGOING ARE BUT A FEW BRIEF
REFERENCE TO SOME OF THE MAJOR
LANDMARKS IN THE FIGHT BY NEGROES FOR
EQUALITY. WE NOW COME TO THE MORE
SPECIFIC QUESTION, NAMELY, THE FIELD OF
EDUCATION. THE QUESTION OF THE RIGHT OF
THE STATE TO PRACTICE SEGREGATION BY
RACE IN CERTAIN EDUCATIONAL FACILITIES
HAS ONLY RECENTLY BEEN TESTED IN THE
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COURTS. THE CASES OF MISSOURI EX REL.
GAINES V. CANADA, 305 U.S. 337, 59 S.CT. 232, 83
L.ED. 208 AND SIPUEL V. BOARD OF REGENTS,
332 U.S. 631, 68 S.CT. 299, 92 L.ED. 247, DECIDED
THAT NEGROES WERE ENTITLED TO THE SAME
TYPE OF LEGAL EDUCATION THAT WHITES
WERE GIVEN. IT WAS FURTHER DECIDED THAT
THE EQUAL FACILITIES MUST BE FURNISHED
WITHOUT DELAY OR AS WAS SAID IN THE SIPUL
CASE, THE STATE MUST PROVIDE FOR
EQUALITY OF EDUCATION FOR NEGROES °‘AS
SOON AS IT DOES FOR APPLICANTS OF ANY
OTHER GROUP’. BUT STILL WE HAVE NOT
REACHED THE EXACT QUESTION THAT IS POSED
IN THE INSTANT CASE.

WE NOW COME TO THE CASES THAT, IN MY
OPINION, DEFINITELY AND CONCLUSIVELY
ESTABLISH THE DOCTRINE THAT SEPARATION
AND SEGREGATION ACCORDING TO RACE IS A
VIOLATION OF THE FOURTEENTH AMENDMENT.
I, OF COURSE, REFER TO THE CASES OF SWEATT
V. PAINTER, 339 U.S. 629, 70 S,CT. 848, 94 L.ED.
1114, AND MCLAURIN V. OKLAHOMA STATE
REGENTS, 339 U.S. 637, 70 S.CT. 851, 94 L.ED. 1149.
THESE CASES HAVE BEEN FOLLOWED IN A
NUMBER OF LOWER COURT DECISIONS SO THAT
THERE IS NO LONGER ANY QUESTION AS TO THE
RIGHTS OF NEGROES TO ENJOY ALL THE RIGHTS
AND FACILITIES AFFORDED BY THE LAW
SCHOOLS OF THE STATES OF VIRGINIA,
LOUISIANA, DELAWARE, NORTH CAROLINA AND
KENTUCKY. SO THERE IS NO LONGER ANY BASIS
FOR A STATE TO CLAIM THE POWER TO
SEPARATE ACCORDING TO RACE IN GRADUATE
SCHOOLS, UNIVERSITIES AND COLLEGES.

THE REAL ROCK ON WHICH THE DEFENDANTS
BASE THEIR CASE IS A DECISION OF THE
SUPREME COURT OF THE UNITED STATES IN THE
CASE OF PLESSY V. FERGUSON, 163 U.S. 537, 16
S.CT. 1138, 41 L.ED. 256. THIS CASE AROSE IN
LOUISIANA AND WAS HEARD ON APPEAL IN
1895. THE CASE RELATED TO THE POWER OF THE
STATE OF LOUISIANA TO REQUIRE SEPARATE
RAILROAD CARS FOR WHITE AND COLORED
PASSENGERS AND THE COURT SUSTAINED THE
STATE’S ACTION. MUCH DISCUSSION HAS
FOLLOWED THIS CASE AND THE REASONING
AND DECISION HAS BEEN SEVERELY CRITICIZED
FOR MANY YEARS. AND THE FAMOUS
DISSENTING OPINION BY MR. JUSTICE HARLAN

HAS BEEN QUOTED THROUGHOUT THE YEARS
AS A TRUE DECLARATION OF THE MEANING OF
THE FOURTEENTH AMENDMENT AND OF THE
SPIRIT OF THE AMERICAN CONSTITUTION AND
THE AMERICAN WAY OF LIFE. IT HAS ALSO
BEEN FREQUENTLY POINTED OUT THAT WHEN
THAT DECISION WAS MADE, PRACTICALLY ALL
THE PERSONS OF THE COLORED OR NEGRO
RACE HAD EITHER BEEN BORN SLAVES OR
WERE THE CHILDREN OF SLAVES AND THAT AS
YET DUE TO THEIR CIRCUMSTANCES AND
SURROUNDINGS AND THE CONDITION IN WHICH
THEY HAD BEEN KEPT BY THEIR FORMER
MASTERS, THEY WERE HARDLY LOOKED UPON
AS EQUALS OR AS AMERICAN CITIZENS. THE
REASONING OF THE PREVAILING OPINION IN
THE PLESSY CASE STEMS ALMOST COMPLETELY
FROM A DECISION BY CHIEF JUSTICE SHAW OF
MASSACHUSETTS" , WHICH DECISION WAS
MADE MANY YEARS BEFORE THE CIVIL WAR
AND WHEN, OF COURSE, THE FOURTEENTH
AMENDMENT HAD NOT EVEN BEEN DREAMED
OF.

BUT THESE ARGUMENTS ARE BESIDE THE POINT
IN THE PRESENT CASE. AND WE ARE NOT
CALLED UPON TO ARGUE OR DISCUSS THE
VALIDITY OF THE PLESSY CASE.

LET IT BE REMEMBERED THAT THE PLESSY
CASE DECIDED THAT SEPARATE RAILROAD
ACCOMMODATIONS MIGHT BE REQUIRED BY A
STATE IN INTRA-STATE TRANSPORTATION. HOW
SIMILAR ATTEMPTS RELATING TO INTER-STATE
TRANSPORTATION HAVE FARED HAVE BEEN
SHOWN IN THE FOREGOING DISCUSSION AND
NOTES.” IT HAS *545 BEEN SAID AND REPEATED
HERE IN ARGUMENT THAT THE SUPREME
COURT HAS REFUSED TO REVIEW THE PLESSY
CASE IN THE SWEATT, MCLAURIN AND OTHER
CASES AND THIS HAS BEEN POINTED TO AS
PROOF THAT THE SUPREME COURT RETAINS
AND APPROVES THE VALIDITY OF PLESSY. IT IS
ASTONISHING THAT SUCH AN ARGUMENT
SHOULD BE PRESENTED OR USED IN THIS OR
ANY OTHER COURT. THE SUPREME COURT IN
SWEATT AND MCLAURIN WAS NOT
CONSIDERING RAILROAD ACCOMMODATIONS.
IT WAS CONSIDERING EDUCATION JUST AS WE
ARE CONSIDERING IT HERE AND THE SUPREME
COURT DISTINCTLY AND UNEQUIVOCALLY
HELD THAT THE ATTEMPT TO SEPARATE THE
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RACES IN EDUCATION WAS VIOLATIVE OF THE
FOURTEENTH AMENDMENT OF THE
CONSTITUTION. OF COURSE, THE SUPREME
COURT DID NOT CONSIDER OVERRULING
PLESSY. IT WAS NOT CONSIDERING RAILROAD
MATTERS, HAD NO ARGUMENTS IN REGARD TO
IT, HAD NO BUSINESS OR CONCERN WITH
RAILROAD ACCOMMODATIONS AND SHOULD
NOT HAVE EVEN BEEN ASKED TO REFER TO
THAT CASE SINCE IT HAD NO APPLICATION OR
BUSINESS IN THE CONSIDERATION OF AN
EDUCATIONAL PROBLEM BEFORE THE COURT.
IT SEEMS TO ME THAT WE HAVE ALREADY
SPENT TOO MUCH TIME AND WASTED EFFORTS
IN ATTEMPTING TO SHOW ANY SIMILARITY
BETWEEN TRAVELING IN A RAILROAD COACH
IN THE CONFINES OF A STATE AND FURNISHING
EDUCATION TO THE FUTURE CITIZENS OF THIS
COUNTRY.

THE INSTANT CASE WHICH RELATES TO LOWER
SCHOOL EDUCATION IS BASED UPON EXACTLY
THE SAME REASONING FOLLOWED IN THE
SWEATT AND MCLAURIN DECISIONS. IN THE
SWEATT AND MCLAURIN DECISIONS. IN THE
SWEATT CASE, IT WAS CLEARLY RECOGNIZED
THAT A LAW SCHOOL FOR NEGRO STUDENTS
HAD BEEN ESTABLISHED AND THAT THE TEXAS
COURTS HAD FOUND THAT THE PRIVILEGES,
ADVANTAGES AND OPPORTUNITIES OFFERED
WERE SUBSTANTIALLY EQUIVALENT TO THOSE
OFFERED TO WHITE STUDENTS AT THE
UNIVERSITY OF TEXAS. APPARENTLY, THE
NEGRO SCHOOL WAS ADEQUATELY HOUSED,
STAFFED AND OFFERED FULL AND COMPLETE
LEGAL EDUCATION, BUT THE SUPREME COURT
CLEARLY RECOGNIZED THAT EDUCATION DOES
NOT ALONE CONSIST OF FINE BUILDINGS, CLASS
ROOM FURNITURE AND APPLIANCES BUT THAT
INCLUDED IN EDUCATION MUST BE ALL THE
INTANGIBLES THAT COME INTO PLAY IN
PREPARING ONE FOR MEETING LIFE. AS WAS SO
WELL SAID BY THE COURT: “* * * FEW
STUDENTS AND NO ONE WHO HAS PRACTICED
LAW WOULD CHOOSE TO STUDY IN AN
ACADEMIC VACUUM, REMOVED FROM THE
INTERPLAY OF IDEAS AND THE EXCHANGE OF
VIEWS WITH WHICH THE LAW IS CONCERNED.’
(339 U.S. 629, 70 S.CT. 850.) AND THE COURT
QUOTES WITH APPROVAL FROM ITS OPINION IN
SHELLEY V. DRAMER, SUPRA: * * * EQUAL
PROTECTION OF THE LAWS IS NOT ACHIEVED

THROUGH INDISCRIMINATE IMPOSITION OF
INEQUALITIES.” THE COURT FURTHER POINTS
OUT THAT THIS RIGHT TO A PROPER AND EQUAL
EDUCATION IS A PERSONAL ONE AND THAT AN
INDIVIDUAL IS ENTITLED TO THE EQUAL
PROTECTION OF THE LAWS. AND IN CLOSING,
THE COURT, REFERRING TO CERTAIN CASES
CITED, SAYS: ‘IN ACCORDANCE WITH THESE
CASES, PETITIONER MAY CLAIM HIS FULL
CONSTITUTIONAL RIGHT: LEGAL EDUCATION
EQUIVALENT TO THAT OFFERED BY THE STATE
TO STUDENTS OF OTHER RACES. SUCH
EDUCATION IS NOT AVAILABLE TO HIM IN A
SEPARATE LAW SCHOOL AS OFFERED BY THE
STATE.

IN THE COMPANION CASE OF MCLAURIN V.
OKLAHOMA STATE REGENTS, MCLAURIN WAS A
STUDENT WHO WAS ALLOWED TO ATTEND THE
SAME CLASSES, HEAR THE SAME LECTURES,
STAND THE SAME EXAMINATIONS AND EAT IN
THE SAME CAFETERIA; BUT HE SAT IN A
MARKED OFF PLACE AND HAD A SEPARATE
TABLE ASSIGNED TO HIM IN THE LIBRARY AND
ANOTHER ONE IN THE CAFETERIA. IT WAS SAID
WITH TRUTH THAT THESE FACILITIES WERE
JUST AS GOOD AS THOSE AFFORDED TO WHITE
STUDENTS. BUT THE SUPREME COURT SAYS
THAT EVEN THOUGH THIS BE SO:

‘THESE  RESTRICTIONS WERE OBVIOUSLY
IMPOSED IN ORDER TO COMPLY, AS NEARLY AS
COULD BE, WITH THE STATUTORY
REQUIREMENTS OF OKLAHOMA. BUT THEY
SIGNIFY THAT THE STATE, IN ADMINISTERING
THE FACILITIES IT AFFORDS FOR PROFESSIONAL
AND GRADUATE STUDY, SETS MCLAURIN
APART FROM THE OTHER STUDENTS. THE
RESULT IS THAT APPELLANT IS HANDICAPPED
IN HIS PURSUIT OF EFFECTIVE GRADUATE
INSTRUCTION. SUCH RESTRICTIONS IMPAIR AND
INHIBIT HIS ABILITY TO STUDY, TO ENGAGE IN
DISCUSSIONS AND EXCHANGE VIEWS WITH
OTHER STUDENTS, AND, IN GENERAL, TO LEARN
HIS PROFESSION.

‘OUR SOCIETY GROWS INCREASINGLY
COMPLEX, AND OUR NEED FOR TRAINED
LEADERS  INCREASES  CORRESPONDINGLY.
APPELLANT’S CASE REPRESENTS, PERHAPS, THE
EPITOME OF THAT NEED, *546 FOR HE IS
ATTEMPTING TO OBTAIN AN ADVANCED
DEGREE IN EDUCATION, TO BECOME, BY
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DEFINITION, A LEADER AND TRAINER OF
OTHERS. THOSE WHO WILL COME UNDER HIS
GUIDANCE AND INFLUENCE MUST BE DIRECTLY
AFFECTED BY THE EDUCATION HE RECEIVES.
THEIR OWN EDUCATION AND DEVELOPMENT
WILL NECESSARILY SUFFER TO THE EXTENT
THAT HIS TRAINING IS UNEQUAL TO THAT OF
HIS CLASSMATES. STATE-IMPOSED
RESTRICTIONS WHICH PRODUCE SUCH
INEQUALITIES CANNOT BE SUSTAINED.” (339 U.S.
637,70 S.CT. 853.)

THE RECENT CASE OF MCKISSICK V.
CHARMICHAEL, 4 CIR,, 187 F.2D 949, 953,
WHEREIN THE QUESTION OF ADMISSION TO THE
LAW SCHOOL OF THE UNIVERSITY OF NORTH
CAROLINA WAS DECIDED FOLLOWS AND
AMPLIFIES THE REASONING OF THE SWEATT
AND MCLAURIN CASES. IN THE MCKISSICK
CASE, OFFICIALS OF THE STATE OF NORTH
CAROLINA TOOK THE POSITION THAT THEY
HAD ADOPTED A FIXED AND CONTINUED
PURPOSE TO ESTABLISH AND BUILD UP
SEPARATE SCHOOLS FOR EQUALITY IN
EDUCATION AND POINTED WITH PRIDE TO THE
LARGE ADVANCES THAT THEY HAD MADE.
THEY SHOWED MANY ACTUAL PHYSICAL
ACCOMPLISHMENTS AND THE ESTABLISHMENT
OF A SCHOOL WHICH THEY CLAIMED WAS AN
EQUAL IN MANY RESPECTS AND SUPERIOR IN
SOME RESPECTS TO THE SCHOOL MAINTAINED
FOR WHITE STUDENTS. THE COURT OF APPEALS
FOR THE 4TH CIRCUIT, IN THIS CASE, SPEAKING
THROUGH JUDGE SOPER, MEETS THIS ISSUE
WITHOUT FEAR OR EVASION AND SAYS: ‘THESE
CIRCUMSTANCES ARE WORTHY OF
CONSIDERATION BY ANY ONE WHO IS
RESPONSIBLE FOR THE SOLUTION OF A
DIFFICULT RACIAL PROBLEM; BUT THEY DO
NOT MEET THE COMPLAINANTS’ CASE OR
OVERCOME THE DEFICIENCIES WHICH IT
DISCLOSES. INDEED THE DEFENSE SEEKS IN
PART TO AVOID THE CHARGE OF INEQUALITY
BY THE PATERNAL SUGGESTION THAT IT
WOULD BE BENEFICIAL TO THE COLORED RACE
IN NORTH CAROLINA AS A WHOLE, AND TO THE
INDIVIDUAL PLAINTIFFS IN PARTICULAR, IF
THEY WOULD COOPERATE IN PROMOTING THE
POLICY ADOPTED BY THE STATE RATHER THAN
SEEK THE BEST LEGAL EDUCATION WHICH THE
STATE PROVIDES. THE DUTY OF THE FEDERAL
COURTS, HOWEVER, IS CLEAR. WE MUST GIVE

FIRST PLACE TO THE RIGHTS OF THE
INDIVIDUAL CITIZEN, AND WHEN AND WHERE
HE SEEKS ONLY EQUALITY OF TREATMENT
BEFORE THE LAW, HIS SUIT MUST PREVAIL. IT IS
FOR HIM TO DECIDE IN WHICH DIRECTION HIS
ADVANTAGE LIES.”

IN THE INSTANT CASE, THE PLAINTIFFS
PRODUCED IN LARGE NUMBER OF WITNESSES.
IT IS SIGNIFICANT THAT THE DEFENDANTS
BROUGHT BUT TWO. THESE LAST TWO WERE
NOT TRAINED EDUCATORS. ONE WAS AN
OFFICIAL OF THE CLARENDON SCHOOLS WHO
SAID THAT THE SCHOOL SYSTEM NEEDED
IMPROVEMENT AND THAT THE SCHOOL
OFFICIALS WERE HOPEFUL AND EXPECTANT OF
OBTAINING MONEY FROM STATE FUNDS TO
IMPROVE ALL FACILITIES. THE OTHER WITNESS,
SIGNIFICANTLY NAMED CROW, HAS BEEN
RECENTLY EMPLOYED BY A COMMISSION JUST
ESTABLISHED WHICH, IT IS PROPOSED, WILL
SUPERVISE EDUCATIONAL FACILITIES IN THE
STATE AND WILL HANDLE MONIES IF, AS AND
WHEN THE SAME ARE RECEIVED SOMETIME IN
THE FUTURE. MR. CROW DID NOT TESTIFY AS
AN EXPERT ON EDUCATION ALTHOUGH HE
STATED FLATLY THAT HE BELIEVED IN
SEPARATION OF THE RACES AND THAT HE
HEARD A NUMBER OF OTHER PEOPLE SAY SO,
INCLUDING SOME NEGROES, BUT HE WAS
UNABLE TO MENTION ANY OF THEIR NAMES.
MR. CROW EXPLAINED WHAT WAS LIKELY AND
LIABLE TO HAPPEN UNDER THE 1951 STATE
EDUCATIONAL ACT TO WHICH FREQUENT
REFERENCE WAS MADE IN ARGUMENT ON
BEHALF OF THE DEFENSE.

IT APPEARS THAT THE GOVERNOR OF THIS
STATE CALLED UPON THE LEGISLATURE TO
TAKE ACTION IN REGARD TO THE DEARTH OF
EDUCATIONAL FACILITIES IN SOUTH CAROLINA
POINTING OUT THE LOW DEPTH TO WHICH THE
STATE HAD SUNK. AS A RESULT, AN ACT OF THE
LEGISLATURE WAS ADOPTED (THIS IS A PART
OF THE GENERAL APPROPRIATIONS ACT
ADOPTED AT THE RECENT SESSION OF THE
LEGISLATURE AND REFERRED TO AS THE 1951
SCHOOL ACT). THIS ACT PROVIDES FOR THE
APPOINTMENT OF A COMMISSION WHICH IS TO
GENERALLY SUPERVISE EDUCATIONAL
FACILITIES AND IMPOSES SALES TAXES IN
ORDER TO TO RAISE MONEY FOR EDUCATIONAL
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PURPOSES AND AUTHORIZES THE ISSUANCE OF
BONDS NOT TO EXCEED THE SUM OF $75,000,000,
FOR THE PURPOSE OF MAKING GRANTS TO
VARIOUS COUNTIES AND SCHOOL DISTRICTS TO
DEFRAY THE COST OF CAPITAL IMPROVEMENT
IN SCHOOLS. THE COMMISSION IS GRANTED
WIDE POWER TO ACCEPT APPLICATIONS FOR
AND APPROVE SUCH GRANTS AS LOANS. IT IS
GIVEN WIDE POWER AS TO WHAT SCHOOLS AND
SCHOOL DISTRICTS ARE *547 TO RECEIVE
MONIES AND IT IS ALSO PROVIDED, THAT FROM
THE TAXES THERE ARE TO BE ALLOCATED
FUNDS TO THE VARIOUS SCHOOLS BASED UPON
THE ENROLLMENT OF PUPILS. NOWHERE IS IT
SPECIFICALLY PROVIDED THAT THERE SHALL
BE EQUALITY OF TREATMENT AS BETWEEN
WHITES AND NEGROES IN THE SCHOOL SYSTEM.
IT IS OPENLY AND FRANKLY ADMITTED BY ALL
PARTIES THAT THE PRESENT FACILITIES ARE
HOPELESSLY DISPROPORTIONAL AND NO ONE
KNOWS HOW MUCH MONEY WOULD BE
REQUIRED TO BRING THE COLORED SCHOOL
SYSTEM UP TO A PARITY WITH THE WHITE
SCHOOL SYSTEM. THE ESTIMATES AS TO THE
COST MERELY OF EQUALIZATION OF PHYSICAL
FACILITIES RUN ANYWHERE FROM FORTY TO
EIGHTY MILLION DOLLARS. THUS, THE
POSITION OF THE DEFENDANTS IS THAT THE
RIGHTS APPLIED FOR BY THE PLAINTIFFS ARE
TO BE DENIED NOW BECAUSE THE STATE OF
SOUTH CAROLINA INTENDS (AS EVIDENCED BY
A GENERAL APPROPRIATIONS BILL ENACTED BY
THE LEGISLATURE AND A SPEECH MADE BY ITS
GOVERNOR) TO ISSUE BONDS, IMPOSE TAXES,
RAISE MONEY AND TO DO SOMETHING ABOUT
THE INADEQUATE SCHOOLS IN THE FUTURE.
THERE IS NO GUARANTEE OR ASSURANCE AS TO
WHEN THE MONEY WILL BE AVAILABLE. AS
YET, NO BONDS HAVE BEEN PRINTED OR SOLD.
NO MONEY IS IN THE TREASURY. NO
ALLOCATION HAS BEEN MADE TO THE
CLARENDON SCHOOL DISTRICT OR ANY OTHER
SCHOOL DISTRICTS AND NOT EVEN
APPLICATION BLANKS HAVE, AS YET, BEEN
PRINTED. BUT ACCORDING TO MR. CROW, THE
CLARENDON AUTHORITIES HAVE REQUESTED
HIM TO SEND THEM BLANKS FOR THIS PURPOSE
IF, AS AND WHEN THEY COME INTO BEING. CAN
WE SERIOUSLY CONSIDER THIS A BONA-FIDE
ATTEMPT TO PROVIDE EQUAL FACILITIES FOR
OUR SCHOOL CHILDREN?

ON THE OTHER HAND, THE PLAINTIFFS
BROUGHT MANY WITNESSES, SOME OF THEM OF
NATIONAL REPUTATION IN VARIOUS
EDUCATIONAL FIELDS. IT IS UNNECESSARY FOR
ME TO REVIEW OR ANALYZE THEIR TESTIMONY.
BUT THEY WHO HAD MADE STUDIES OF
EDUCATION AND ITS EFFECT UPON CHILDREN,
STARTING WITH THE LOWEST GRADES AND
STUDYING THEM UP THROUGH AND INTO HIGH
SCHOOL, UNEQUIVOCALLY TESTIFIED THAT
ASIDE FROM INEQUALITY IN HOUSING
APPLIANCES AND EQUIPMENT, THE MERE FACT
OF SEGREGATION, ITSELF, HAD A DELETERIOUS
AND WARPING EFFECT UPON THE MINDS OF
CHILDREN. THESE WITNESSES TESTIFIED AS TO
THEIR STUDY AND RESEARCHES AND THEIR
ACTUAL TESTS WITH CHILDREN OF VARYING
AGES AND THEY SHOWED THAT THE
HUMILIATION AND DISGRACE OF BEING SET
ASIDE AND SEGREGATED AS UNFIT TO
ASSOCIATE WITH OTHERS OF DIFFERENT COLOR
HAD AN EVIL AND INERADICABLE EFFECT UPON
THE MENTAL PROCESSES OF OUR YOUNG
WHICH WOULD REMAIN WITH THEM AND
DEFORM THEIR VIEW ON LIFE UNTIL AND
THROUGHOUT THEIR MATURITY. THIS APPLIES
TO WHITE AS WELL AS NEGRO CHILDREN.
THESE WITNESSES TESTIFIED FROM ACTUAL
STUDY AND TESTS IN VARIOUS PARTS OF THE
COUNTRY, INCLUDING TESTS IN THE ACTUAL
CLARENDON SCHOOL  DISTRICT  UNDER
CONSIDERATION. THEY SHOWED BEYOND A
DOUBT THAT THE EVILS OF SEGREGATION AND
COLOR PREJUDICE COME FROM EARLY
TRAINING. AND FROM THEIR TESTIMONY AS
WELL AS FROM COMMON EXPERIENCE AND
KNOWLEDGE AND FROM OUR OWN REASONING,
WE MUST UNAVOIDABLY COME TO THE
CONCLUSION THAT RACIAL PREJUDICE IS
SOMETHING THAT IS ACQUIRED AND THAT
THAT ACQUIRING IS IN EARLY CHILDHOOD.
WHEN DO WE GET OUR FIRST IDEAS OF
RELIGION, NATIONALITY AND THE OTHER
BASIC IDEOLOGIES? THE VAST NUMBER OF
INDIVIDUALS  FOLLOW  RELIGIOUS  AND
POLITICAL GROUPS BECAUSE OF THEIR
CHILDHOOD TRAINING. AND IT IS DIFFICULT
AND NEARLY IMPOSSIBLE TO CHANGE AND
ERADICATE THESE EARLY  PREJUDICES,
HOWEVER STRONG MAY BE THE APPEAL TO
REASON. THERE IS  ABSOLUTELY NO
REASONABLE EXPLANATION FOR RACIAL
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PREJUDICE. IT IS ALL CAUSED BY
UNREASONING EMOTIONAL REACTIONS AND
THESE ARE GAINED IN EARLY CHILDHOOD. LET
THE LITTLE CHILD’S MIND BE POISONED BY
PREJUDICE OF THIS KIND AND IT IS
PRACTICALLY IMPOSSIBLE TO EVER REMOVE
THESE IMPRESSIONS HOWEVER MANY YEARS
HE MAY HAVE OF TEACHING BY PHILOSOPHERS,
RELIGIOUS LEADERS OR PATRIOTIC CITIZENS. IF
SEGREGATION IS WRONG THEN THE PLACE TO
STOP IT IS IN THE FIRST GRADE AND NOT IN
GRADUATE COLLEGES.

FROM THEIR TESTIMONY, IT WAS CLEARLY
APPARENT, AS IT SHOULD BE TO ANY
THOUGHTFUL PERSON, IRRESPECTIVE OF
HAVING SUCH EXPERT TESTIMONY, THAT
SEGREGATION IN EDUCATION *548 CAN NEVER
PRODUCE EQUALITY AND THAT IT IS AN EVIL
THAT MUST BE ERADICATED. THIS CASE
PRESENTS THE MATTER CLEARLY FOR
ADJUDICATION AND I AM OF THE OPINION THAT
ALL OF THE LEGAL GUIDEPOSTS, EXPERT
TESTIMONY, COMMON SENSE AND REASON
POINT UNERRINGLY TO THE CONCLUSION THAT
THE SYSTEM OF SEGREGATION IN EDUCATION
ADOPTED AND PRACTICED IN THE STATE OF
SOUTH CAROLINA MUST GO AND MUST GO
NOW.

SEGREGATION IS PER SE INEQUALITY.

AS HERETOFORE SHOWN, THE COURTS OF THIS
LAND HAVE STRICKEN DOWN DISCRIMINATION
IN HIGHER EDUCATION AND HAVE DECLARED
UNEQUIVOCALLY THAT SEGREGATION IS NOT
EQUALITY. BUT THESE DECISIONS HAVE
PRUNED AWAY ONLY THE NOXIOUS FRUITS.
HERE IN THIS CASE, WE ARE ASKED TO STRIKE
ITS VERY ROOT. OR RATHER, TO CHANGE THE

METAPHOR, WE ARE ASKED TO STRIKE AT THE
CAUSE OF INFECTION AND NOT MERELY AT THE
SYMPTOMS OF DISEASE. AND IF THE COURTS OF
THIS LAND ARE TO RENDER JUSTICE UNDER THE
LAWS WITHOUT FEAR OR FAVOR, JUSTICE FOR
ALL MEN AND ALL KINDS OF MEN, THE TIME TO
DO IT IS NOW AND THE PLACE IS IN THE
ELEMENTARY SCHOOLS WHERE OUR FUTURE
CITIZENS LEARN THEIR FIRST LESSON TO
RESPECT THE DIGNITY OF THE INDIVIDUAL IN A
DEMOCRACY.

TO ME THE SITUATION IS CLEAR AND
IMPORTANT, PARTICULARLY AT THIS TIME
WHEN OUR NATIONAL LEADERS ARE CALLED
UPON TO SHOW TO THE WORLD THAT OUR
DEMOCRACY MEANS WHAT IT SAYS AND THAT
IT IS A TRUE DEMOCRACY AND THERE IS NO
UNDER-COVER SUPPRESSION OF THE RIGHTS OF
ANY OF OUR CITIZENS BECAUSE OF THE
PIGMENTATION OF THEIR SKINS. AND I HAD
HOPED THAT THIS COURT WOULD TAKE THIS
VIEW OF THE SITUATION AND MAKE A CLEAR
CUT DECLARATION THAT THE STATE OF SOUTH
CAROLINA SHOULD FOLLOW THE INTENDMENT
AND MEANING OF THE CONSTITUTION OF THE
UNITED STATES AND THAT IT SHALL NOT
ABRIDGE THE PRIVILEGES ACCORDED TO OR
DENY EQUAL PROTECTION OF ITS LAWS TO ANY
OF ITS CITIZENS. BUT SINCE THE MAJORITY OF
THIS COURT FEEL OTHERWISE, AND SINCE I
CANNOT CONCUR WITH THEM OR JOIN IN THE
PROPOSED DECREE, THIS OPINION IS FILED AS A
DISSENT.
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