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IN TIIE

&DWARD W.

UNITED STAIES COURT.OF APPEAIS

FOR TIIE FIFTH CIRCUIT

No. 73-2OO2

AI{TIIOIIY T. tEE, et a1.,

Pl-ainLif fs -AppeL lants,

UNITED STATES OF AUERICA,

Plaintiff-Intervenor
and Amicus Curiae,

NATIONAL EDUCATION ASSOCTATION, INC.,

Plainti ff -Intervenor,

v.

' +{ACO}T COLTNTY BOARD OF EDUCATION, et aI.,

Defend.ants,

ANNISTON CITY SCEOOL SYSTEM,

Defendant-Appellee.

DECLASSIT'IEI)

AuthorityEO. las:at ,_

Appeal from
for the

the United States
Northern District

District Court
of Alabama

( August 10, L973)

Eefore BELL, AITTSWORTH and GODBOII), Circuit Judges.

PHT CURIA}I:

This appeal by private plafriciffs-apSieiiairi;s in-
+rolves 4 nel, pran for student and faculty desegregation of

tl:e Anniston, Aiabama, City Board. of Education which was

approved on April 9, L973, by the district courL, on joint.
,'

/motj-on of the Board and the United. States. /
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' A short chronological history of'this matter is

appropriate. We affirmed the order of the three-judge district

court approving a plan of desegregation for Anniston, by our

decision in this cause dated. July 15, 1970. See 42g F" 2d

1218. flhe plan was impremented in the r97o-71 schoor year.

on I'Larch 4, \97!, the united states moved the district court to

require the Board to prepare a new plan of d.esegregation. A

consent order was entered. on June 23, L97L providing for strict

enforcement of attend.ance zone lines. Ihen, on october l-, L97L,

the district court ordered the filing of a new plan by Octo-

ber 25, that the parties file their objections to it by Novem-

ber 8, and set a hearing for November lB and 19, Lg7L. ftre

plan was duly filed. and the United. States filed its response

thdreto. No objection to the pian -*as fiied. by aFpel Lants- The

hearing was held by the court on November 18 and 19 and 12

witnesses testified concerning the proposed plan and the objec-

tion thereto of the United States. Appellants, horvever, did not

participate in the hearing. fhereafter, on Decemirer 28, L97L,

the Board. requested. an order from the court to obtarn the

services of the Arrburn University Center For Assisting School

Systems With Problems Occasioned. By Or Incid.ent ?o Desegregation,

which was granted on January 5, L972. The Auburn Ce,iter made

a, detailed lnvestigation and subrnitted a v,rluminous report
I

I

*jfri"t, with a new desegregation plan, was filecl by the Board on
I

Ftpy 1O, L972. A furLher hearing was held cn June 19, L972,
I

a$t.er the United States had filed its resporrs€ to the alternate

plan objecting thereto, and testimony was taken. Appellanb.s

did not participate in the hearing.
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The district bourt issued its ord.er approving the

plan with some mod.ifications on August 15, Lg72, and the

unj-ted. states appealed on August 30, Lg7z. Appellants who

had not participated. in any of the hearings did not appeal
I

nor did they join the united states in its appeal. whire the

case was on appeal the united states and the Board jointly re-
quested that we vacate the Augiust 15, LgTz.order and remand.

the case to the district court.that a nerrr plan might be pre-
2

sented. We granted the motion on December 2A, LgZ2.

On January 9, L973., appellants prematurely filed

objections to the proposed plan, but the plan was not actualry

filed with the court until r'ebruary 20, Lg73 when the Board

and the united states jointry moved the district court for ap-.3
proval thereof. On April g,.L973, the district court, without

a further evid.entiary hearirg, on consid.eration of the joint

motion and the objections heretofore filed by the private

prai.ntiffs, approved the plan "with some minor changes sug-

gested. by the objections filed. by the privat.e plaintiffs and

other changes made by the court. " Appellants then brought this

appeal.

Anniston is a city of 31,533 people, of whom 10,g91

are bLack. In the last s.:hool year, I!ZZ-73, it operated.

15 schools ry...ith 6,336 students, rlf rrshcn 3,ZSL (51.3%) were
,

black. ftre new pran of desegregation approved by the court pro-

vides for much more integration of the school system. The
a

secondary schools will be completely integrated by provid.inf

one hj.gh school for all students, black artd whiter/vrhere Lwo
/
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eristed before, and one junior high school for al1 s
rhere thire hrere tr*o before. Five erementary schools, two

foruerly black and three formerry white, considered by the

Aublrrn center study to be the poorest in physical condition

in the system, will be closed. and arr- of the students, white,

and black, in ttrese schools will be transferred to the formerly

Johnston Junior High school. r\,rro aLl-brack^schools remain

but the plan approved by the district court of April g, 1923

provid.es, "Tlhe school Board recognizes their obligation to
eliminate the racial identity of these schools and will continue

to stud.y means of d.esegregating the facilities. The Board wiII

file a,report with the united states District court for the

Northern District of Alabama by June r, L974, indicating the
I

steps that ha.ve been taken to achieve further desegregation at

these facilities and detailing the efforts that will be taken

in the future. "

Appellants' contention that they were entitled. to a

furiher evidenLiary hearing on their objections is without merit.

A11 of the facts concerning the several alternatives for de-

segregating the Anniiton schoois have been thoroughly and

compLetery considered. in the record. A further hearing would

not be 'prod.uctive of any informatj-orr not already fully available

to the court as the resurt of prior hearings, ,rorr. of which
j

was atLend.ed by private plaintiffs-appell-ants who chose noL to

parLicipate therein" The district court nevertheless considered

the ob]ections raised by appellants and. mad.e some changes sug-

grested. by them. we believe the court has exercise4" r""=onable
//
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discretion nnder the eircrrnstances. rt is'atr4nrent tbat ' 
,

srrbstantial p:ogress has been made bly the Board. The d.is-

trict court has exercised close supervision over the operation

of the plan in the past and we may expect it to do so in the

firture, especi:.lly in light of the requirement that the school .

District must file a report with the court on october 15, Lg73,

anil annuaLly thereafter, showing the racia]-.composition of

each school, students and teachers, number of requests of

majority to minority transfers, nunber of inter-district trans-

fers granted and race of the students transferred, and whether

the Board has sold or abandoned any school facility or equitrment.

AFFIRI{ED.

+
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FlOArNOTtsS

I
ftre United States asserts
were served copies of all
and were notified of each

2
e'!''ter-the .appeal frgm the August 15, L}TZ order was lodged ,with'the'corirt, r{e are'infbrmed by the'Board and t}re U;i* .1 :,
States that voluntary negotiations were entered into in an i
attempt to resolve the questions presented. in the appear.After a two-day conference in Anniston an agreement was :

reached resul-ting in adoption by the goard of a new and
...' r,..,^..f'd'rastiSelry diffe.fgq.til plan,..of desegregation for the Lg73..74

3
In their brief appellants allege that they were not servedwith a copy of the joint motion of February 2e, Lg73, but theallegation is refuted, by the United States which attaches a
copy of its letter d.ated February 22, Lg73 showing service ofa copy thereof on appellants' counsel, Mr. u. w. clemon.

in its brief (p, 5) rhar'plainriffs
documents filed by the Gcvernment
hearing date.
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