STATE OF MICHICGAH
IN THE CIRCUIT COURT FOR THE COUNTY OF VAYHE

HAYE
ngg gggTE'? JAIL INMATES, MICHAEL LARRIE.
HOWH..F\I‘ HEON , LAYPENCT ROBERT PLANOHDOMN
HORA t-:rﬁm.[mm“'-"“‘ﬂr CARDLYI! TRAYLOR, and
R, iﬂﬁi?iﬂually and on bhehalf of

all other perasons asimilarly situated,
Civil Action

Plaintiffa

-—.-‘|-_l

VAYNE COUNTY ROAND OF COMMIBSIONLAS: RORERT
E. FITSPATRICK, Chairman of the Board;

HILLIAM LUCAS . fheriff of ayne County,

FRANK WILKERSON, Administrator of the ilayne

County Jail; ARTIUR A. SUMERACKI and JOKI |
F. WILLIAMD, members of the Yayne County

Board of huditors: and GUS HARRISON,

Director of the Ilichigan ftate Departrent °

of Corrections, individually and in their

official capacity,

Dafendants.

i

CPINION OF THE COUNT § (Ladis af JAE (et
:5_.

STATEMENT OF PROCELDINGE

On January 25, 1971, plaintiffs, confined in the Vayne County
Jail awaiting trial on various criminal charoes, instituted these pro-
ceedings against the defendants to cbtain judicial redress for alleged
deprivations of rights cuaranteed to them by the US Constitution, the
laws of the State of Michigan and reculationa of the HMichigan Corrections
Commission. Pursuant to the provisions of GCR 1363, 925.3, an order of
the Presiding Judge, dated January 28, 1971, was duly entered convening
a three judge panel to preside over the instant nroceedings. Upon _
motion of theplaintiffs, the proceedings were dismissed as to the
Director of the lichigan Department of Corrections bv order of the Court

dated March 22, 1971.

Nlthough plaintiffs originally initiated these proceed
purported class action on behalf of all persons detained in
County Jail awaiting trial or who in the future would be a0 d
Court, pursuant to stipulation of the parties entered an ord
that its rulings would have general application to the Wavne
and, to the extent permitted by law, would be hinding up
and their respective successsors in office. Iowever, ti
by the entrv of the order, were not precluded indis
and recovering any of the relief recuested in the
based upon stipulation of the parties plaintiff
damages were severed from these proceedings and
dication. 2ndditionally, it was 3tipuhﬂ?ﬁ :
Trial Summary would be waived in order to permit
tion on the merits of the factual and logal issues
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It is contended, inter alia, by the
the "avne County Jail has resulted, and oo
vation to inmates awaiting trail of ri
tution, including due process of la
to counsel, right to a fair trial, anc
punishment. It is alsc contended by
structure violates the ftate Hous
quacy tntate of disrepair and v

e at requlations of the
am rights, are being violat
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speaking, it ias urged that deprivations of pleintiffs rights arise from
the manner in which the jail ia administered and from the confinement in a
structure that is phynically inadequate to house its inmate population
Cue to its size, state of disrepair and deterioration.

The plaintiffs urge that hardships and restrictions of liberty
are imposed on them which punish them in advance of trial and which are
dnnecessarily breoad, therely depriving them of dua process of law. These
impositions, they contend, discriminate against them as compared to
accused persons at liberty on bond in the free cormunity, in violation
of their right to equal protection of the lays, They argue that these
Earﬂﬁhlﬂg and restrictions inflict upon them cruel and unusual punishment.
They claim that these burdens and restrictions upon their liberty are so
onerous that they have a coercive effect. inducing inmates to plead cuilty
1N order to termiante their confinement and lthat this coercion violates

their constitutional right to a fair trial.

The plaintiffs complain that the Cheriff’'s system of discipline for
alleged rule’'s inf ctions deprives them of due process of law and im-
Poses on them cruel and unusual punishment.

~ They contend that restricticns upon their means and opportunities
for visitation and communication deprive them of their rights to effective
assistance of counsel; to prepare a defense,; to a fair trial; to free
speec; free press, free thought and free associstion: and to petititon

government for rcfress of grievances.

Plaintiffs maintain that the defendants, in breach of their legal
duty . fail to provide reasonable care for the plaintiffs’ health and

safety.
The plaintiffs seek declaratorv and injunctive relief to redress
their alleged grievances.

Defendants' position, simply stated, is that the plaintiffs have
failed to estahblish the right to any of the relief requested and that

the proceedings should be dismissed,

Specifically, it is coneended by the defendants that the confine-
ment of inmates at the Weyne County Jail is in accordance with consti-
tutionally permissible procedures, and that the defendants in discharging
their responsibilities heove substantially complied with applicable state
statutes and the regulations of the lMichigan Corrcctions Commission.

They deny the application of the State Fousing Law or the variocus health
and safetv codes of the City of Detroit to the Wayne County Jail or the

maintenance thereof.

It is further contended by the defendants that the overcrowded
conditions at the jail is a situation over which they have no contrel,
Lbecause of the Sheriff's legal responsibility to accept for confinement
211 persons lawfully presented to him for detention and the financial
ianhbilitvoof the County of Wayne to procure sufficient needed additional

jail facilities.

Although defendants concede .the necessity of making repairs to

the jail and the need for acquiring additional facilities, it is their

pogition that the appropriation and expenditure of funds for such purpo
d by law in the defendent, Board of Commissioners, and that the

is veste
separation of powers principle precludes judicial intervention.

with the approval of counsel, the three-judge panel "viewed' the
wayne County Jail on two occasions, i.e. February 18, 1971 and larch 25,
1971. These views included virtually all of the jail's interior and exter
ey Upon the completion of the trial and the submission of ﬁhe:aamﬁ
for decision, the Court concluded that certain unl&wful_qmnﬂitﬁﬂgg
cxisted at the jail, warranting immediate relief until the entxy of
the Court’'s judgment. Therefore, in an order, dated March 25, ;ﬁ@;ﬁ
the Court set forth partial findings of fact and Frﬂﬂrﬂﬂ'thﬁ'ﬂhﬁﬁigﬁi__
(1) to arrange for the removal cf dangerous mentally disturbed inmates
from the jail and their admission to a mental care facility for appro-
Priﬂte trcatment; (2) to provide inmates confined to the "hole" with




hding facilitios and drinking water; and (3) to provide each in<
mate with the bodding mupplies reooulred by tha rogulations &6f the

Michigan Correcticna Commismion.

The unremolvaed insuos will be horcinafter considored in this

opinion, and the Court's finéings of fact and conclusions of lmy will
apnear harein as provided for bv GCR 1563, 517.1. In addition to the
briefs filed on bohralf of the pertiea, leave to file briefs Amicus
curice was granted to the Metrepolitan Datroit Branch of the American
Civil Liberties Union: tha Legel ALd and Defender RAsacclietion of

Detroit, andé the Detroit Par fAsmocliation.

PHYEICAL FACILITIES

The priscners at the Vayne County Jail have a legal right to be

housed in a physiecal facility which eomplies with the lavs of sur
state and nation. This right is being infringed by the Defendants.

Overcrnwd;EE

The most serious infrincement is thce overcrrwding of prisoners in
Fiﬂlﬁtlﬂn of the space recuirements of the State Housing Law and tho
Michigan Corractions Denartment. Plaintiffs are each entitlad to 500
cubic feet of air space in their cells, They are not getting it.

Jail Inmates are each entitled to 52 square feet of floor space.
They are not gotting it. Our conclusions are predicated on the follow-
ing facts and law:

The Michigan Housing Law applies to jail, including county jails.
Eection 2 of the Michigan Housing lLaw (MSA 5.2772) defines "Class b
rmiltiple dwellings" to include:

jails and all other dwellings

- - -
LM

similarly occupied . . . .

Section 10a of the llousing Law (MSA 5.2781) states:
‘All . + .; jails and similar institutions
shall be constructed as near as may he

practicable according to the provisions

of this act, and according to the plans

and specifications approved by the enfor-
cing officials as to safety, fire protec-
tion and fire prevention and according to
the plans "and spccifications avproved by
the State Board of Health as to sanitation,

light and ventilation.' 1

Section 83 of the Housing Law (MSA 5.2855) , which was in effect
prior to the building of the "old section®' of the jail, provides:®

Wo bedroom or room used as a bedroom
in any class "b' multiple dwelling

shall be sc occupied as to provide
less than 500 cubic feet of air snace
par ococupant . .« . . =
“as near as may be practicable” as modi-
wholc,

1 e take the phrase . NG & s

not each section of the act individually, but the act as a who.
15._%3{*@@5

| EI!’I-

fying
50 aartn exclude completely those requirements which nra-u “;;
appropriate to a jail, but to retain intact those sections

For example, it would be impracticable, as & matter of common
“No encumbrance or ob-

gense to apply § 87, which provides that: ance or ok
struction shall be placed or maintained on any part of a.n’{ fire es-

cape or in any means of access to a fire escape,” since it is mot
the kind of standard that is anplicable to a unnflnamﬁnt_#ﬁﬁ$i§¥&ﬁL‘ﬂh
do not believe, however, that the applicability of the act is +o be 5

ot b
determined by merely quantitative considerations as defendants
certain of their arguments which seek escape from space requirewe

of the Housing Law.
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gglgnuﬂing Low beceame effective in 1917. g loa, (Mor 5,.2781) , which
in classireasly with jails; § 2, (MEA 5.2272), which includes jails
E0g cﬂﬁi b, multinle dwellings; and £ 93, (M8 2055) , which requircs
afe = fFﬂt of air sanace per porson in sleening rooms, wara all in
S SCL 2t the timo construction of tha oldl section of the fail was
arted in 1926, Thesc scctions of the lousing Law remained in of

f§¢$nf§ the time when construction of the new jail annox was started

_ The Dofendanta arguc that tha Statc Housing Lew does not apply
tﬂ;““% County Jail and that the only space requiremont binding on tho
Defoncants im the one contained in Michigan Corrcctions Department
Requlation 791.191(5)., Defondents point to section 1 of the Howsing
Law, (M5A 5.2771), which states that tho provisions of the act 'shall
apply to every city and organized village . . .,  thoy argue that
since the act does not expressly apply to counties, it dces not apply
to county buildings such as the jail. This argument misconceives the
thrust of thc statute., The criterion of applicability is not build-
ing ownership, but territorial location. If the spplicability of tha
Act were to bo determined by reference to who owned the éwelling,
then ‘shall apply to every city and erganized village' could only
moan that the provisions of the act would only anply to dwellings
owncd by a city or organized village and not to dwellings owned by
private individusls. Such an absurd interpretation of the scope of
the act ia clearly erronceous.

! We take § 1 to mean that tho Stato Housing Law applies to dwel-
lings in "every city and organized willege . ., .

. Pegulation 791.101(5) of the Michigan Corrections requircs that
"Jail or lockup flcor space shall have a ratio of not losa than 52
square feet per inmate." This regulation is not a substitute or re-
placement for the 590 cubic fect of air space per inmate required by
the Housing law, Scction 8 of the Fousing Law, (MEA 5.2778) , provides:

The provisions of this act shall be hald
to be the minimum requirements adopted forx
the protection of health, welfare, and
safety of the community.

Cloarly, the Legislature intended to have the Housing Law fix
minimum standards, onlv, so as to permit highor or more rigorot tan—
dprds, thean those cgtablished in the Housing Law, itsc
Housing Law just as clearly, did not contermplate the fixi
standards by any goverrmontal body.

In its cnactments creating the State Corr
establishing its powers, (MSA 2&.2&11};1@&5;
not intend to smend, replece or repeal thoss p
Law which apply to jails. The correctin
232 of the Public lcts of Iﬁiﬁifan&-ﬁhﬁ.
Act 4 of the Public Ncots of 1947 it
of the provisions of these twm sta
jails, an intention merely to vest
ment power to supervise and inspe
standards relating to "proper mans
administration” of such jails.
28,2322). We sre mindful
nmenﬁmﬁnt:ar'rﬂp?ﬂiiui',_,= ;
sion V. Egyarvisq;gp-lﬁﬁ=:;h=ai
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Etmaﬁlw‘?‘l lower than that estahlishod by the Housing Law, nothing in
£i DU3Ing Law would p---Tnde the Corractions Dopertment from Bat-

ng standards higher tU . 'lnza ecntained in the Housing Lew. Pur-
thergora, Corrections Doparcront Rogulations may £ill, intersticially,
&ny gaps in the Housing L

i iﬂt‘: the basis of those loynl censiderations, wa eonclude that

o alr space required of colls snd dormitory type lockups is at loast
ol LR 2 Fﬂﬁt per occunant sac Eha floar BEpACS in inﬂiﬂﬂuni mlu'
i s == Lype lockups snd mulitiple inmato cells must bo at le=st 52
BOUALE feot par inmate.

. Wa interpret tho Michigen Corrcetions Department Regulaticn aa
requiring at least 52 squarc foct of space per inmete of any srca in
which an immate may be confined for a substantial period of time.

+ We rejeet the argument that the floor area of the “rock” should
be taken into acecunt in applying the Corrscticns Department 52 sguara (10
foet space roquirement. (The "rock” is a long halluay cr common sres
in front of the cells.) We believe that the subjcct matter of tha
regulation is the territory or "elbowr room” which each inmate may call
his own: that quantum of snace which jail confinement, to be humana,
mUst accord to a prisoner at all times, Thus, the fact that a pri-
Soner at times has access to the rock area is not material. He spends
nine hours or more each day cooped uwp in a cell. It seams to us that
the intent of the regulation is to guarantce to a jeil inmate an abso-
lute minimum of breathing rocm which is alweys hia. Tha cell in which
he is confined for substantial pericds of time must give the inmate
32 square foet of “elbow room.”

In construing the regulation of any administrative sgency, cne
must take intc account the legislation which authorizes the exercise
of administrative power. Such legislation generally creates Stancarc
to guide the administrator's rule making power. In this case the s
dard is "afficient and humane administration of county jails (MSR 28,
2322). 1If there is any doubt or ambiguity in the regulaticn, the
doubt or ambiguity should be resolved in favor of the legislativa
standard: “humang administration.” Thus if there is a doubt
ineluding the rock area’in calculating an inmate's minimum territcr
the rock r~rea cught not to be included. Pifty two sguara
call space EE‘:?: inmate is e =5

(13)
little encugh. Any less viclates cur notions of human

‘e further conclude that the wvarious d
cbligation to provide thesa minimum space
of the following statutes. The cefendan
missioners and Robert E. FitzPatrick, Chai
in their official capacities, at the 'cost

[to] provide at the cou
a suitable and suffic =
and keep the same in good

(MSA 5.291),
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+ts oo
Honsing ram Lt 2ccordance with the overcrowding provisions of the
The Board Lfﬂgg tio srnbe regulations of the Corrections Department.
£ the 1 unty Auditors shares in this responsibility to conform
Po2inst overcrowding by roasen c;l:; “ch d :

- - Egges s ECL arge and control" which
e I__Inﬂ"ﬂir county buildings pursuant to MEA 5.550.4 The Wayne ﬂuu:ht;?
e T it L Sheriff, the Jail Ndministrator, and the
YN ; s are not discharging their legal chili :
A4 lawful prohiibitions RGAt NSt | OVETCROR :!ing.g gation to comply

The cells in tha old section of the jail * - S

e ; j 2 are oY, 8% wide: 74,
-_al.pf-mmg&h and 8', 9" high, They contain about 439.8 cubie feet of air
St ied bﬂ legal minimum is 500 cubic feat per occupant., Thus if
cubig p t? one man, there cells in the old section would be about 60
injum E? Bh?rt of the legally required air space. To compound the
ocey iéd recquently, shout one-third of the cells in the old section are
fﬁatp d: not b? one man . bot h:.l' three. There are two Elﬂﬂpi-ﬂg b'l.'l]'lkﬂ.
<5 tgne to the wall in these "old cells” and the third prisoner sleeps
= ahg fluﬂ;. With triple occupancy each inmate's share of air space
his Goak 146.5 cubic feet, or approximately 353 cubic foot loss then is
&h egal right. with double occupancy of old cells, each inmats's
i of air space is about 220 cubic feet, or about 250 cubic feet
@85 than the lew allows an individual prisoner.

The ecells in the old portion of the hail have an

{15)

aroa of approximately 50.26 square feet, about ona mné three gquartors
square fect short of the minimum fixed hy the Corrections Department.
When three prisoners are confined in this arss of 50.26 sgquare fect,

@ach inmate has only about 16.9 square feet as his portion, and thus
received less than a third of the portion allowed him by the Michigan
Corroctions Department Rogulation. When there is doubile cecupancy, each
inmate's share is 25.13 scuarc foet, less than half of the arca guaran—
teed him by the Coreections Department Fegulation. S |

The individual cells in the new annex are 6'6" wida, 8' long;
8'3" high. They contain about 429 cubic feot of air spaca. Present
only one person is confined per individual cell in tha
‘new eslls” are about 70 cubic feet short of tha air
the State Housing Lew. However, the individual “n
52 square feet of floor spsce as reguired by Corrcct
Requlation.

The dormitory colls in the annex have sbout 3,
air space. Each dormitory cell is occupied 10 per
vides cach inmate with air spacc of about
cubic feet less than the mipimum requirs

The dormitory cells are 456 sgquara
inmate's portion 45.6 squarc feet, whict
the area required by the State Correactlons

Defendants call our sttention to S

Housing Law, MEA 5.2778, which pe
ties" or "unnacessary ¢

strict application
that compliance
But the statute
tive board of
fendants have
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HOUSING LAY - RUILDING CODE VIOLATIONS

faniliiie:nﬂﬂigﬁinn.”ith the plaintiffs' right to be housed in nhysical
s¢:rioua viniati conply with State laws, thero are, at tha County Jail,
violations 1::.3 Tﬂﬂ of the Housing Law othar than overcrowding. Thase
ho-ting Ellﬁu-t 1“ the nature of departures from plunbing, ventilation,
Hoc=ing Lo ooty flra, and sanitatien requirements of the Btatg

o "ijn;hiu Thﬁrn aro nlﬂqluxtmqﬂivu violations of minmilar provisions
";;'_- - '_-.;::3. ﬂl; ETr ;::I of the .I g ofun e Py trﬂit.ﬂ i'intml-llly there are numerous
sy ; ] 1L AT rooulirstones oonka L ;
Machican Corrcotions Daparomant, 2 2 2 mgulatinnn RA S

We note that under Section B of the Housin
g Law (MBA 5.2778) the
;tﬂﬂﬂﬂrﬂﬁ therein ercated are minimum standards only, leaving citias
ir-:-:: to establish higheor standsards by ordinance. We conclude =lsc that
t was the intention of the

(17)
Legislature, in enacting the Housing Law, to permit higher standsrds to
b':__‘_ fixed by governmental agenciea such as the Michigan Corrections De-
periment. In some casas thae Michigan Corraoctions Dopartnant rogulations
incorporates municipal building code rogulations by referance.

: Thus, the jail must comply with the more rigorous of the applica-
ble standards provided in the Housing Law, the Michigan Corroctions
Department Roagqulsations, and the Dotroit Building Codo.

y e will meraly highlight the plumbing, ventilation, hoating,
electric=l, fire, and senitation violations. They are set forth in
gicmter} dotail in the appendix which accompanies thia opinion (Page 1
et saq,

1 The entire plumbing system is in an advanced state of decay and
disrepair. There are extensive leaks in pipes. The hot water piping
system is badly corroded and its delivery of hot water is substandari

A great many toilets leak; in some wards, a third or more. The
plumbing vent stack system is riddled with holes which leak sewer gas.
Bacause of decay, this svstem fails at many points to went in open air
ahove the roof, but instead vents gewer gas into the topmost flogr.

There are sisia and basins which are not atsgaately trasped. This cons
dition also restéles in the seepage of sswer gas into cell areas. Thus,

there is extaensive leakage of sewer gas 1

(17a)
into the living space of inmates. While 1-.
bring on r-spiratory problems and nausea, the e
sewer gasses are not leaking in sufficient guap
to create hazards of explosion or poisoning.

The ventilation system is badly substandard. G
conditions are poor, espacially in the ecells. o)

The result of poor ventilation, poor sanit
and leaking sewer gas is an mﬁﬂi"ﬁ;& ‘odor
jail building. nd '

walls and floors of shower I
and slime. i
The hearing system is badly |
system. :




In short the dafn
*FTandantas apno 4
Housing 1= T e 1 grosa vielators of the Michigan

?UurdeGwL +77 and all parts tharaof
=HELliling piumbing, heatving, ventilation
And slectrieal wiring shall ba kept in

900d rapair by the ownar. (MSA 5.2843)
This is an unseemly position for government t6 ba in.
(18)

In Olm=tead v, United Stateg, 77 U.8. 438, 72
B L.ud. 944 (1927)
Mr. Justice Eranﬁmls, diszsenting, slai':l: *

Decancy, security; and libarty alike
daemand that government officials shall
be subjected to the same rules of conduct
. that are commands to the citizen. 1In &
govarinent of laws, csxistznes of tha gov-
remment will be imperilied if it £ails to
ohzarve the law scrupuigusly. Our gov-
ernmant is the potent, the omnipresent,
teacher. For good or for 1ill, it teachas
tha whole people by its examplae. Crime
is contagicus. If the government becomes
a law-breaker, it broseds contempt for
Iaw; it invites svery man to bocoma a law
unto himself; it invites amarchy.

As long as the present jail facility continues to be used, 'I:he
hauting, plumbing, wiring, ventilation and fire prﬂt&ntlun dufluign-
cies must be corrected. 5 Within thirty days from the intorim order
which results from the opinion- the defendants shall submit a plan for
corraction of these devidienecies. Correction must ba auucmpu:aﬂed
within one year from the time of entry of judgment. The court's gam;_—
deration of the defendants' plan @ill be as set forth in tha
discussion of overcrowding.

(19} |
Dacay of the Physical Facilities Combined S
With Ovarcrowding Rocult in Crual and
Unusual Funishment and Deprivakion of
Liberty Without Dus Process aﬁmr.

The cells in the old section were originally d
for a single prisonsr. Even with one person in
ismamﬁllmmamﬂﬁrﬂﬁaﬂﬂhmﬂ
the Legialhture in its wisdom has inpa!m&. rt
and “"old cell,” occupied by one person 11#

shock the mnaeienm of the court. Whe
a call, less than 7' by 8' x 9!, the
urhaﬂ. Yot two man to each of the 2t
rather than the a:eapticrn in tbﬁm

e

When three persons mﬂwf‘ | am
with onc person sleeping -
not meraly shoc
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thane uhdarsizad onm=man dalls for nine consocutive huﬂ!!-itnm'ﬂfﬁﬂ

M kN ., a
i STE? 2 M. Alihonoh net the general rula, three men to an
Sath ufhﬂ +® DY no o vnnommoan.  The Sheriff allages that as of the

i 18 momwar, dacley da 1971, 184 of tha "old o * gantained

three men. Thara aro 447 "old | : - e
ar cells, altogethor. When the jall is so
densely populatad, all of its facilitics, and particularly ﬂi kitchen

and shower facili & e i :
ol nﬁcesﬁarilytiEE are badly overtaxed. The food and madical ser-

{20} !
suffar. So does the personal hygisne and health of prisonars.

The plight of the "third man” is particularl essive., He
] ¥ oppr vae. He
Tg:ﬁizlezpign the floor. If he is in one of the many cslls with a
mittedgt ©llet, he sloeps near seeping human wastes; and if he is ad-
2 pattregsth? jail in a poeak population pegind, he will not even have
i petween him and the cell floor. There are so many leaking
e ci that when inmate population runs high, the jail lacks suffi-
Soit tﬂan; dry eall floors on which all of the newly admitted jail
o pante can sleap. (Onz inmata, who refuscd to sleep on the floor
a cell with a laaking tollet, was put into the hole as punishment) .

As has beon pointed out, cach of the colls in the old section
(447 altogather) wore designed originally for confinement of a single
PErson. There are 1B6 calls in the now annex ﬂﬂBi—gﬂBﬂ tﬂﬁﬂﬁ'&ﬁtﬁh
tory-type cells on the second floor and ning dormitory- type cells o
the third floor of the annaox. Each dormitory cell was designed to.
hold ten persons, yiclding a total dormitory capacity of 180 p

- |

i E‘hu:iathm inmate gppu;_atinn for which the jafl was £
s persons. We shall refer to this figura as t
el sl efer to gurs as the "d

(21) ey

With the addition of a second bunk to the old ealls,
capacity or potantial was increased by 447 units.
inecresased by the second bunk in "old cells,” h:
ferred to as the 'rated capacity". This
has received de facto recognition from empl
partment of Corrections. The Michigan Corrs
scribed the jail as having a "rated capac
ly makes allowance for some old calls
usable bunks or which lack a toi
based upon almost total double «
refaerred to as the "rated cap:

The "design capacity" ar
from the "lawful inmate
capacity” is that inmate
Housing Law and with the
not taken the time to m:

*ﬂas-@n;ﬁggaﬂiigﬁfﬁﬂ“r
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”.£“?g.lith Amandinants , U§ Const., Art. I, SBeos. 16 of the Mich.

Confinamont pending trial is a procoss of the eriminal law, When
::: conditions of confinumant aro so dobased and dograding as to shook
be' Iﬂﬂ"'ﬁﬂnm. the inmatgas aro doprived of liborty without the process
. t“; “i ch is duo thom.® Thus, the hausing of priscnors in tha pra-
ant facility in excess of "ratad capacity"” daprives priscners of

liborty without duc procass of law.

We recognizo that instant compliance with overcrowding laws could
;‘:ﬂ]'::ltiin the raleasc of roughly half of tha prisonars now ecnfined.
2 ihiif tﬂﬁ_ {r:: take such a draconian step but do not foreclosa the pos-
Tant ty 258 drastie moasuras fail, within a reasonable time, to
ora to tho prisoncrs their lawful floor and air spaca.

For the prasent we adopt a throe-step approach to rélief from
Efﬂrcrﬂwding, with the expectation that redress of the prisoners legi-
mate grievanca can ba accomplishod within

(23)
:hreaaunahle tima, given good faith on the part of the dafendants and
eir carnest dosire to comply with the law. The first staop is £
Ettﬂiﬂ "rated capacity" of 1240 inmatos; thes second is to achisva
design capacity” of 813 prisonars: and the third is to reach "law-
ful inmate capacity”.

It is appropriate to discuss tha threc-step approach to relief as
constrasta to immediate relief of overcrowding. Judicial forbearance
is in order whorc insistance on the instant compliance with the law
would severely disrupt the community and whoro ultimate Eﬂm;ﬁ]iaﬂﬁﬁ with

the law nccessitatas drastic changes in the community's establis!

practices. Brown v. Board of Education, (enforcement dacisi
294, 99 L.Ed. 1083, 1105, 1106 (1954); Sae also, Holt v. Sp ¢ 305
The disgorging OF RALE the 3

F. Supp, 362, 385 (E.D. Ark. 1970). ing OF hal > jall
population into the free community would be disruptive, to say the
nimical to the public interest. Ul

least, and in all probability, i s
timate compliance with overcrowding laws requires a substantial incre
in the dollar amount and the proportion of public revenuas d to :
vide jail inmate housing. Ultimate compliange with app:

means in all likelihood that vastly increased new jail ¢
furnished. Drastic changes are required. A1l of this
complished overnight. For these reasons we refrain from i

instant compliance.
While we have racognized that the task of achia
capacity by adding jail space cannot ba A
{24) ,
accomplished overnight, wa ses no reason ta.
new facility, or facilities are construe
a prudent first step in achieving e
is swiftly to reduce inmate OCi
equal to or less than the "rat
present no insurmountable prob
plished within ninety days after J
We select this relatively sho
"ratad capacity” for the folgiieli
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roa man into Ane amall call, with ona man slesping on ﬂ..“:“!lﬂﬂ‘! 9
an affront to basic human docency. This intolerabls, dah o
overcrowding is fraught with a potantial for epidamics mmﬂ e P
compounds the probloms of vielent sssaults, suicides, h FREsLAN
and montal illness which are ondemic to any jail, Threo man to mm
undorsized one-man coll has created an axnlosive situation which
immoadiate dafusing, :

[25]

. A prudent sccond setp in eliminating unlawful overcrowding is
o achisve a population in the existing county jail facility in its
pEesont stato or in a remodeled state which does not excead the "da-
sign capacity” of 813 inmates. Stap number two must be accomplished

within nine months of final judgment .

Tho final stap is the achioving of “lawful inmate capacity"--
that is, slimination of cvercrowding sc as tn meat tha requirements of
State and National laws. This must be accomplished within two and onc-

half yoars of final judgment.

The tima allowed for accomplishmant of the second and third
phases of relicf, reflacts the Court's judgment of tha complexity of
problems involved in achieving the second and third goals and the
diminishing urgency of the overcrowding problem as the first and se-
cond staps arse acoomplishad,

Defendants shall submit for the Court's approval a detailed plan
for accomplishment of the three steps. such plan shall be filed with
tha court and szrved on counsel for plaintiffs within 30 days of tho
interim order rssulting from this opinion. The Court is leaving to
the defendants, initially, the formulation of such a plan.

The partics will be given an opportunity to present argument con—
carning the plan submittsd. The plaintiff will be afforded an oppor-

tunity to submit an alternative plan, X

(26)
The fashioning of suitable relief involves larqge
lative and executive discretion. The Court intends t
sonable comity and all due respect to the executive and
branches of county government. Clearly, the dafe
superior to that of tho Court. The Court will ha
superior expertise, provided that the defendants' pl
reflect good faith and an ecarnest desire to achiew
with the law. It must be understood that the existi
tion is intolerable and that failure on the part of t
velop an acceptable plan will force the Court on i
propriate moagures.

Recognizing the broad area of

tion, and without intending in am |
discration, and with the hope thal
in any way by the ideas which fol
overcrowding in connection with the

Use of Detroit House of Corre
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Use, with Faeral consant, of facilitien at Hilun-ll

Agguisition of temporary leascholds by aninent dnmﬂin-ll

Pegulsi : rotiase or eEminant
e U ion of axiating private bulldings by purch

Use with State conment of nearby State datantion !;nilltiau.lﬁ

Use with City consent of City jail facilities, other than Pehoco,.l6
{z2a)
Use of out-county sheriffs' datantion !nﬂilitiu!-11

Removal of the Identification Rureau.

In addition to these approaches for tamporarily anlarging holding
capacity, there is another anproach, that of reducing jail population.
In this connection, Aefandants may Jdesm worthy of consiferation the
following ideas -

e RN
Termination of arrangement for housing Federal prisonars.

Pursuit of voluntary judicial orogram for relsase of ﬁ?#“”?ﬁ
parsons on personal bond with a condition of pericdic check-
in [reporting to sherlff or prnbigiun department to assure
the accused's oresence at trial.

Pursuit of wvoluntary judicial proarams to diigﬂﬁfﬂgﬁ sen-
tencing of misdemeanants to the county jail.

Befuzal to accapt prisoners in excess of ":n‘l:h_& cl?ﬂﬁiﬁl'"-zl

11

MSA 5.331.
e are informad that in addition to Crittenton Hospital, the

e t old Providence and 01d Children's Hospitals H.t'F.: mibuiﬂaf.
?‘IT; T::LE:; szﬂt Building and other underutilized railroad buildings may

ha othars.

12 | ) s
la are awars of no state law which would prohibit this and
18 USC 5003 allows use of federal prisons for convicted state prisoners

undar cartain circu-stances.
13 :' - -': S ._..-.. = - . L.
We do not warrant that a lesasehold interest may be taken by

eminent domain. -
14 - <=l IS
I'!S.H. 5;331- L

-,

151455 find no prohibitory statutes, but ,‘

g7 s
Wa find no prohibitory #tntu!.:ﬁl,.but T T AT

ruff Rn&g location.

1 - =

re were 60 Federal ?#.!% *

In view uihfm 28.1721, 1751, and 1752, it

lation would be necessary to free

accept Federal prisoners on W
19 |

w wal 250 CE
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We recognize that some inconvenlence will necsssarily result in
;E“lt“”E“rHTN rallef of overorowding contemplated by itup#linn and two,
pa;tﬂ;$1génthﬂr: will be inoonvenisncs arising from the need to trana-
g tf”' o eourt from saveral locatlions, end there will be

:ra hnuazg :E Problems of decentralization whloh ariss when prisoners
ba exbonay i Wore then one location, le also realize that thors will
STeEL G OF Eﬂurrud in establishing temporary fasilitlies pending som-
Tihood pof the permenent addltionel fscilities whieh mey in all llke-
ﬁldnn t.},a hecessary for accomplishing the third step. Howaver, con-
humﬁrad ong of convenience and thrift do not outwelgh tha_rpﬂimqntﬂ_ﬁf
$ an decency. Inconvenlence snd sx¥peanse e the inevitsble price to
E pald for many yesrs of callous naglemt.sz" The fact that obeadlencs
of the law may reguire some eypenss and inconvenlence provides no ex-

cuses for disobedience. Agm glwaysg,

convenlence and thrift mugt ylald to the mendate of the lawfzﬂf &

Aespecting the Tinal step of attalning "lawful lnmaste capacity",
all avallsble information indlestes that the 481l populstion will con-
tinua to grow in the futwre. Judiolal notlce 18 taken of the well- .
documented ract that the ocrime rate lncresses as areas change from .
rural to urben and thzt Wayne County will continue in 1its urbanizatlion.
Judiclsal notlce iam similarly taken that the proportion of the popula-
tion from sge 17 to 25 contributes e dlsproportionately large numbexr
of oriminal offenders snd that this age group is, and In the Tuturae
will continue to ba, a growing segment of the population. TFinally,
judlelal notice is taken that, for whatever the rssson, the crime rate,
countywlde and natlonwlde, has growm in recsnt years snd glves svery
indication of continulng to grow in the future. Any plan for accowpe
lishment of the third step should ellow for the likely growth in

inmete population,
Without desiring in any way to limlt leglslative and exscubive
discretion, we offer the following ideas respecting the third iﬁﬂﬂ
in achlaving relief.
L
- 3 =

19 cont., =and will be expanded, and hhuﬂhhﬂl‘#fl:* L.
with it 15 encouraged.

20 On March 7, 1971, there were 67 prisoners se
misdemeanors. a a

21 Recelpt of such prisoners 1s unconsti
inflletion of cruel snd inhumen punishment and
without due process of law. I obediel G
srder would be unconstitutional the &
without being in contempt of oourt, .
faca, See Miller v, Owsley, H22 3
of Nixp ex re Hedrpath V. UL
5' .. a @ g marshs T HAEEE Ill-ﬁ.-
\s not oppressed, and. . .,pgt 3
boose is. . . on unfit place lu ¥
endangering his physlcal

ood faith to improve the
S ecessary funds have not besn fi

| T1DTL

1.
S




Jale ar Uhused expegy County lands whish

Would permit th

The
8¥ldenpe nuiﬂ;nlm no bagla for us to welght tha prootioal
uurgn 08 md wa express on Judgment on the wntter.
would permit oongtyuatran Lol t4rned up no statute op declalon whiah
oounty meat, = Tustion of & new county Jall outsida Datroit, the
» 8nd ooungel forp the defemdants have brought none to our
=0, S 8N assurmnce An oral srgument tral they would do

HER D SAFETY OF PHISONTTS lll

Tha Plﬂ’.htlff‘g end otha
r igo
Protection of their heq itk and ﬂgf*“y?“ﬂ &re entitled to reasonable

Under th Common lmw, bail
’ aes, includl sheriffs, must tale
Teasonable oare of the chattels in {:tilair BHEEE:IF, '
1

No legg 13 requlred of Jaller :

- 8 who hayve custody of human btelnga,

%ﬁ%?“%}%%;*ﬁﬁﬂﬁﬂ- 79 50 23 528 (Miss, 1955); Aaie sell, 20 Fed
r I F o E grcing 5

app 15%9; c 9
550, 562 (Ing gpp 1900 :
apP. 1957); Suith v ol doge, 14

0 WW 24 59 '
L. Stabe, 90 NE 29 813, BI7 (Ind, 1< Kusah v, MoCorkla, .
;0235 1025 (Wasgh, 19185; it 5 35 : ar, ; 2d 235, 237 (Okla.,
1935) el T bin, 9% F, 48, 50 (C.C,A. 1899).

When government imprisong. people, 1t deprives them of fresdonm
to look aftar thelr own heslth mma gafety. In the free community a
MENY may run from his sssailsnt, In o Jall, Might is not possible.
In the fres communl ty a man may ses his owm doctor st his own conven-
lence. In 3011, ha must ses the Jell physlolan under the rules pre-
Soribed by the institution. In the free community he is not expossd
to hardships of confinement which may bring out sulcidal tendencles.
Sincea the prisoner is very much at the mercy of his Jallers, no one
should be surprised, that the common law racognizes = duty on the part
of the jaller to give oonfined parsons reassonable protectlion agalnast
assault, sulolde and preventable 1llness. 5 4 s 1b3
de I.E.E}j, {Cﬂt E;l?qi\l‘ll E" L L Lapd 1 L T .-'.:;."
79 So 24 528 {HIEE. 1955 s
39 SW 24 581 (Tenn., 1931).

Ferhaps the same duty ls placed on the government by the ‘

Constltutional prohibitinons ;:Eain?_t_zglianfﬂvaﬁiun of .H.baaaw \

3 - e | a.::~..' St
wilthout due process of law (14 ‘mend, US Const., Art. 1 Seo. 17, !
Const.) but 1t is not necessery to declde the point. .

Unfortunately, the prisoners at the W
gettlng reasonable protection from agssafilts, suleld
illness. :

Agsaults .
An expert witness, Thomas lMurton,

23 Voter approval of bonds n

eement of county to
808 15 teith and evedit fos
constitutional or statutory de
»325 Mich., 562; Botz v. [

[ N ﬂp‘p. jﬂ'lil'.

25 Stands *: o



= 15 -

e opinlon thot prisonors at the' Coun ;
e ! : n Jell are subjectsd to an
o .-.ﬁ&‘;gﬁ; rigk of harm from ._.uaamt:f o mgres., In tgn first
au§§3§1-533u§1° 970, the Bheriff'm Spaolnl Service Buresu investim-
R Et sgaaulta snd 65 non-poxual mssnulta, The flgurs for
ﬂ-undﬁfgﬂﬂ‘-.l 8 probably ineludes mons honomexusl scoposting and :
i bt g of & non-violent noture. e are unsble to determine from
1aaatvﬁqEE:;-E::ﬁEEﬂgguruﬁia saxusl ssesults involved #lﬁldhﬂhii-Ht

] - ar + 0 :
prubablilty violent in nntu:afﬂr&'lnruatlglta& WASHRIE SRR

An 1nvestigated assault rata of slmoat 100 in eleven months is
too hlgh by eny ressonable standard.

Hecently, the ultimste in violent mssault ocourrod. An lnmate,
named Weaver, killsd another inmate while they were confinesd to the
he hole, Weaver buried g knife 4

hole. GSoon after being roleassed .fro
in the basck of still ann%hsr innh;gj _

Sutcldes
tes from

Hot only 1a thers en unri ngonables risk of harm to inmn Sl
essaults, there 18 an unraasﬁ.mg?.a risk of sulolde, as “%-1' ik 5N
that ressonsble precautions against sulelde are lacking &t the Jall.
Z There wares forty-gaven aﬁtﬁmftaﬂ_suiatﬁqﬁ in tha jail in %%#
first eleven months of 1970, The evidenco doeg not disclose e
nuwber of guictde attenpts in the last monbh of 1970, Lf anv.

There were thirteen sulclde attempts in 1971 s of February 23.
Projecting this rate, there will be mors than 60 attempted sulsides .
before the year 1571 1s over, The County Jsil's ﬁﬁtﬂmﬁ.g%gﬁ%tﬁigﬁf'-

rate is more then three times that of Jackson Prison. |
of this calculation, see Appendix II, "Suicides" page 5-8) Jaking
allowancas for the diffaronces batween a pre-trlal dstimtlon cemigx

ygt—oconviction prlson, the ﬁiifh:ﬂh§?-1#ﬂ§#41}’n Gl

and il' po
appalling.
' oy 1t | 'Léam'”taiﬁiftﬁ" 19 & way wh % .
Tha 4all haniles ita sulclde ettompis ih 8 WAY WhiGH
to En‘unura'gg further attempts. ' The jqiln&umf_g%;ﬂ does not |
o policy of teing persons who attempt suloide to a psyek
Jall sdministration dogs not even heve & Pe f inve
pergons who attempt sulclde tn_njphzqi;_ql-a._‘ﬂ
If the suiclde attempt inflicts very 1ox
inmate 1s teken to the jail doctor o
depending on the gtﬁi ability of &
jail medical deportment to give br
not serious, & para- rofesslonal
treatment end the sulcldal inma
let alone a psychiatrist. Afte
the suloidal inmate 1g
succoad in injn hi
para-medical obsar

after tho Lmplement

qaseii@%ﬂ?}ﬁﬂ:’i e
fﬁr Ih'ﬂ..-f.,-- ¥ .:!ﬂl I. -
protect the sul




sarnipng drug Wi thdrgg, u
:I-ﬂ;‘-lt ig Erﬂﬂﬂl}’ Lﬂﬂduqugtmh% % ‘,E#F;"

ble
nnul“’“"””’aﬁi"'lf:;:“” ::.1: would be lassened by o At B
EHI‘J jnl]" Thﬂuluidﬂl QT ‘Hhﬂt nghlntrlﬁ Eﬂﬂlﬂtﬂnn& m“.g&g_&'&
gromg 0F U ade0 ghat B ould soon vlging guch 8 program, Th"‘“l‘ "‘ﬁfﬁv*
o tharawnd PRCCoeapl 8RR, Uy yo proRLO] Dovk md with 11ttle o >
ba "S*%a qpubb Mln;:hnuﬂlt rurtﬁgf“ Nor 15 the sulplds p:gﬁ na f
@ ' $ :
el =% ﬂth““"ﬂﬁglgwmﬂ rEﬂ;‘Fﬂpﬂmw, phd close confinoment ;f
1a The tegtlimony was undi Bputﬁdt'h

o
nppﬂrtuﬂ a1 :d“ :fﬂ.ﬂ[l]i
:Li":ﬁ: Eg :: "m-}ﬂﬁ;ﬂgg jail 1ife tonds to bring out suielda)

hazsh 4
that tho
pandonoled. 4ld be alleviatod by procedure
i vl . B f
problen would wleide risks so that i

guiolde e
f;?:s Lanatos who are BLER o g
. : oo gocordingly. 4180 helpful would be

pould bﬁﬂ,ﬁﬂﬂ’g f::g;as who ars suloldal once they are 1,3,;“1,_
prograyw fof her an adequate program for ldentifying high

1t e
1au!l-: ,_;Ea;é:lrlmgﬂ ?ngﬂugr]_ns_ for tham once they are ldentified,
ris .

ore who genuinely attempt sulolde, as well ss thoss who
hy miﬂf;ﬁ; ont sarnest ‘o do so, should get prompt psychlatris
i Congldering the high value which humen lif'e deserves,
ment owes to lnmates, presumed to ba

attmtlon. : :
the lemat which govern s
fxb:;ga::t. after confining them under horsh condltinns which ts
to bring out gelf-destructive impulses. The interim order which re-
iits from thig opinion should forthwith regulre the sheriff to se
' iatric attention for inmates who genuinely attempt Eui'nﬁlm'ﬂa.
Such order shall requirs

t payech : ]
promp gﬁrmmlﬂEPpﬂrmt sarnest to do so, Yueh £
to the sheriff the
to submit a plan f
this opint 14 require

or who . : 2 i : ! .
the dafendant commiseioners to make available
funds r-a_n_sfmlmh].}' necesgary for this pu;pgﬁ@,,"

-_":_.'. g
the gheriff within thirty days of asid order to a@“fm"
court approval for identlfylng sulecldal inmetes and for their cara, -

The interim order which results from this opinion sh
meﬂﬂi%’% approval

the defendants withln thirty deys to subunlt a
for deallng with drug addlots w%u' ;ﬂ“ pad

. _ (37) ton1oq piedhad 10 Sl eg »

experlience withdrawsl symptoms, ‘et sooh nuliatdulatats ik

. e I - C WBinlen G el l':ﬂ#'il'i

o TR L —— I'.r- ||.;| - X ; r :_;_r l:

of m m”hng,ﬁ obsexvation by custodial
fo subsit o plon for sourt

E1b11%:
Pt

aontlin

metes and

ety

or ologe eo :
threstenag | uS
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T § f
itself to the legal .. |
ot address bed O,

The interim m?d?rhtd i:a;uvﬁ ﬂanQarcualjie gii;u;riw gii:?f{“‘lﬂ Mo

py which the sherdff MmO, o, fThere is no n t to mental ’-ﬁn.,_' 5
Y re facilities, d commitmen al hogn ' piog
mental health ca o for admission an d to the defendants at Pl e
the routine REOCSTEINS  cedures are Eﬂ:éitauy disturbed conviceeyls
Two less €O The first is transfer © {ral ny order of a circuit 3 &

'iiﬁgiiiﬂé Wayne County -Genar;érfﬂﬂl? The second is emergency hgg.
P rte application of the she o of physicians, for a forty.

a : certificati
gl;t':ﬁzaticn, without the c&rtifi;: S hows dangerous tendencies,

eight hour period of any ir_m*_»a

dure arjig'ag under MS!;'iL 28.1734 E_t_ seq., an old &

a
The first proc A elfalityc.

statute which still possess

HE!,. 28.1734 provides:
t
i shall ar to the circuit cour
fﬁeiiﬁuﬁw tuutqug; convict unnfined ir_; the
- /count ail has become insane,
{ﬂ:;unu gir&ct that ‘such convict be dalliverad_t d
06 the superintendents of "!:'.ﬁ_a poor of the qn_m YV

Under MSA 28.1735 the clerk of the court gives potice of the
circuit judges order to 'the supe';jrnﬁg?a_:}ta“qf tglhe poor . _
and the aupq_rintandantﬁ becoma legg:i"lf' bﬂunﬁ to lpak ‘after the "insane®
iﬂﬂtﬂm ; 2 £ - - -

rhe statute creating the s_i'ﬁparin?;_ei'_;,nta of the poor (Act 146 of
SA 16. 14

2 et seg.) has since been re-
placed to a great extent by the Social We Ect (Act 280 of the
Public Acts of 1939). Among the ' rintendents

the poor, was the administration of a 1 A 16.146).
Under Section 55, subdivision "(c)"(MSA 1 tion 85 !
(MsA 16.485) of the Social Welfare Act, tl
duties of the superintendents of the poor ir County ,

they relate to a county infirmary or cou tal [tal are
presently vested in the Wayne Coun: >ard : SR Al
Board administers Wayne Coun ; | :

the Public Acts of 1925, former MSA 16.

ai Transfer alf-m "insane
may he accomplished by ex p.
application of the sheriff,

of Institutions.27/ =

" ks

convict'. Th

T o e e
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tendencica., p
permanant , Bhni']:f‘-gudi_lnﬁﬂ undar thig Adt
within 48 holips € instituted N il temporary o
Holidays, + MOt counting Sundny; &rd T ioer

nd Legal

It is clear Firgs

£ - 5 3 o . f all

githin the meanin 2 ¢ that the

;;ht: prosacuting nﬂitginzha s ambuts, h; ?l?_:;itfzfﬂiﬂ Ehat oo Offloar

and that the Sheriff nexdmay be given by his duly aﬂtﬁhat Approval of

from the time the 4 only get such approval withiﬂriﬁaﬂ ki
ours

(44)
2r the inmate on the basis of theo
al illness., This "mental diserder

shoriff asserts cug i
: £ todial 3
inmate's apparently dangergE:L§:§:

custody” is tp bha disti 5
the basis of crimina) dgg:;:¥9d from custody asserted exclusively on
D aemerdency mental commitment doag oy . lU8, the sheriff's power
hours after the AR ety ent does not necessarily expire within 24
howaever, the sheriff ig n of an inmate into the county jail. 1If,
he must obtain tha Pro ﬁqﬂlng.tg use this emergency commitment power,
inmate first mani%eétss;icuzﬂr 3 Aapproval within 24 hours after the
clear that the shoriff hag ihﬂf dangerous mental illness. It is also
disturbed inmato % Pan i e gﬂvernmantﬁl power to confine such a
Sundays and legal Hnliﬂg Dﬂpétal or home” for 48 hours, excluding
powars without a t:eri;ifiygtﬂlH i e i B Ay LA
ha fDIty-eight L er?ada from any phys%clan. Bafore expiration ?f
must initiate temao period following hﬂ-sp_‘l.t..al confinement, the sheriff
Aol 3 mporary or permanent proccedings for mental hospital
Sion or he must return the prisonsr to the county jail. Meanwhile
the dangerously disturbed prisoncr would get the kind of mental
haalth care which is his ?ight and the jail would be free of his
dange;gus and unscttling presence. If gquestions should arise concern-
inglhls competence to stand trial on a criminal charge, they could be
decided in the usual way through thae Forensie Psychiatry Center

procedures. "
- (45)

We mention these statutes to the sheriff for his information
only ., without anv claim that the statutory procedures are free of
practical problems. The evidence before us is insufficient for us to
evaluate fully the practiecability of these statutory procedures.

It should be noted that while the second statute applies to
persons dangerous to themselves or others, the first applies to any

"insane' conwvict.
Our interim order ragarding removal of mentally ill inmates was

addressed only to those who were dangerous or whose illness had a
seriously unsettling effect on the inmate population. Such disturbed

inmates presented an urgent problom.

We address ourselves now to a less pressing, but equally import-

t+ter. We turn now to the mentally ill prisoners who do not
Rl Do There are many in the Wayne County Jail. Their

appear to be dangerous.

illness is as o)
=) i of medical care as the purely somatic illness of other
giiﬁiﬂiﬂg. Ccivilized standards of elemental human decency raqp;;?l_
prompt psychiatric attention for prisoners who appear Eﬁrﬁi Eag;gy i
i11, but not necessarily dangerous. Such care may 23 : d:rathé
staff psychiatrist or by para-professional gp;ff acting un R A
direct supervision of a staff psychiatrist; or such carc may furnish-
ed extramurally by competent psychiatric personnel. :
If medical advice indicates that 5unh;;nmatgs'thq;g;%g¥§§§5;§%£1.
ized the sheriff sh?ulﬂtyaka-s:ghHgﬁgﬁgﬁgzazgii;aiizg:irﬂ!:EE&{£ in” Pe
alization., Hospitalization ne : C A .nuptf;ﬁhaﬁrtmiﬂiﬂ_
« if the prisoner is competent to stand trial. 1f the pro=
:;cﬁifggaauthoritiga deem it to be }p_tggigyhli? %5#FFqﬁ?_¥?y§?£§%a
prosecution while the prisoner is hospita M‘E&% TR T St
followed subject to approval bY.tj};g_ mur‘-‘-m e edatr
is pending. The court has hmﬂﬁu’% DK et
hospitalization or prosecution will be the route fo
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gt competent To Stang Qﬁ ]

s o i B TR E RTS8
whare thi to L &

parc must b taken mot {413 illness, there ;. 5‘&*%‘?‘,} &

. £ mont=l ! W o .
nigh incidence © . Throughout much ng £ £ "r.g"'
yohiatrist on €02 jatl ’E:fjail did not aven hay, ® EE{@?ﬂe :
full-time ps period before: oo “4.i1 employed a psych} FLEZ
£r ohi ; ant in the jail on a pﬂ..tt-tin:f‘?_l‘ e
part e ko was personally BESSCCC ﬂilﬂjﬁ.ﬁr ‘than num%_:;-.
: n is that B ds. The part=tim; "1
Rocyy. fﬁ,ﬁtﬁ; jail's -ﬂﬁﬁi“ﬂiniﬁm in this position. pp.._
i tric consultant did not &= ulting services of two peyehy,
menmg 4ail has the part- .ﬂﬂﬂ-'tha canter for Forensic Paychi,,
“ﬂﬂ Who are employad full time lf" a portion of their -9mfaniﬂr;?" ‘
;uigmly., thay are able only to Eﬂ“; this arrangement has been tog
cfforts to the jail. Emg&&riﬂﬂﬂ::ﬂjln its adeguacy .
briaf to reach a conclusion regarding ===
There is a curious dispute in the Emﬁ.,ﬂ?ﬂ_mﬁg ;‘;2 tho

for a full-time staff peychiatrist. DI the other hand, the shaorifs
plaintiffs, dose not tﬁf@iﬁﬁﬂﬁd for the defandants, believe
Egmthia;jfmﬂ- So doss the only psychiatrist who AL e
casa. He was plaintiffs' witnoss.

. o nsider the guestion of

whether a. full-time staff psych ntmg.hﬁmﬂ ._: in u:g:r H

- s AlekSEbama izl NpeNes G, ¥) =1
shauld be reflected in the plan for ovar-all health care which we
call for later in this opinion. nomzy g i133 .. ;

#ithout seaking to bind or restrict
and legislative discretion in any way wa of
following ts and s tions. We
matter it may ba d cult t
g:mw:‘{nqmﬁﬂ defendants'
nar'.rim::-._'ﬂl psychiatric resid

r
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gheriff should, tharofore L'n
ereatmant ShOrt 6f extractinn, somell 00 OASes, srrange for dental

pammunityY . An order car ¢ Comparab e to that rond 4 |"
gorthwieh. TYing out this Provision shnularam :2:a§:3E

The standard o

and blond is taken £o 9 Prisonars arrive they recoive a chomt i

arrive botween 11100 5. Yonilis serology study, provided that they

clars Sve Drl.'!sent. I;.m. and 7:00 p.m., the hours when modical toohni-

SHA hna e e L they arrive at some other timo of day, the xray

2 deferred to a :gé?nk pericd”. Evidently thers isn't

much slack s

that they ;m?::aﬁﬂ S mEny prisoners testified, withaut éonbraddctinn,

Ona of them had hEIE offared and naver recefved wrays or blood tests.
M 7ad baen confined for nver sevén months, It would sdom

:gzisthurg Was not enough "slack time" in seven months to giva the

No madical history is taken from the incoming prischers. They
are not given a physical examination for ccmmunicable diseases or
for injuries or illness which may require prompt attention.28a
P¥iﬂﬂﬁﬁrﬂ may, of course, eall attention to injuries or woun at the
time of reception., Inguiry into the incoming priscners' drug wse is
haphazard., 8o are the attempts to identify homosexuals. Therc is no
expleration for mental illness, active or incipient, 'There ig no
affort to determine the incoming prisoners propensity for suicide.
The medical proecedures on prescribed medication or need prescribed

medication.

The jail modical staff consists of a part-time physician and

7 para-professicnals including an x-ray and a blood test technician.
The physician is present in the jail from three to four hours a day
Monday through Friday. None of the para-professicnals is licensad or
registerad in the healing arts. i

‘amAte whe wants madical care is reguired to write out his
m@la’iﬁsigﬁ' the message is supposed to be Qdelivered to the madical
déb&itmnt .  The messages are H_ﬂraﬂ!‘l:k’__ﬂ by _pg:n-prc:fg?lslun&:l_. Faﬁﬁﬂhﬂ
and by the physician, when available. From these ?n_-.ja;?.ﬁeyl ;mqﬁ@&sﬂ:ﬁ
they determine which prisoners need to be seen and mﬁﬂﬁﬁ?gﬂm .
be seen by the physiecian. When it is _ﬂat._m_:-m."g:_leﬁ j:h-e_lt atten :‘hllma'
para-professional personnel is sufficient that is the ccurse g 1 E
i ' srvice and gives
mha medical department performs a diagnostic service and g.ves
treatmént to t hose ailments which are not sa ’“ﬂfﬁ ﬁfﬁmﬂ%
hospitalizétion. Perscns who require hospitalisaticn Sf€ SERSR FEC S
Detroit General H@FF#qu' ] %3 | =Y e

: . S i e e EEN o] “ :‘\En.ﬂh_' 11 in
o ch to'prisoners' health has not 45 ek Beaye
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ig not isolated occurrence: o ihere zre time v, Mhel 'y g 7,
thit:ﬂ for defendants gestified tha t get it E’am:.‘l.whan by 00 &3;
W5 should get medical attention, do NG gres e e prig qésﬁ w &
wz:ntantlf complained to U at Ehey, weze ok JEEEERT medicart 2 & @‘m'
sj.ﬂn ﬂhiﬂh\ they thﬂught they nEEdEd- n‘l‘.\ -'::?;5,?';’

- i testified that g
trist who ingpected the jail at inam 4
L pﬁfd‘liﬁ o er A n" that they ware ill and receiveq ;‘; |
g n by any one, let alone ,

told him "over and aga _Ehe
medical attention; that they were not seen kb e
Aoetor: and that gheif medicine was mot delivered. There was mucy
tostimony from prisoners along the same lines. \
The widespread belief among prisoners that they are depriyveq <
‘a source of serious disruption in the
At times

of proper u@ﬂi;_al care has been A Lo
jail and 3 threat to the good order of the ipstitution. i
severe discipline has followed c:qncartad inmate g:-ro_test, of poor health
care. Indead there is a riot potential which arises from the honest
palief of many prisoners that their pressing medical needs go

the prisoners pelief is not without reasonable

unatten led. Regretably,
factual foundation. - : _
it (53) .
oOne of the reasons for the prisoners' belief is poor hospital
“has not worked out well in practice.

care. The hospital care policy

Generally speaking, priscners who need hospital care e kan o
Datroit General Hospital but are if‘r‘:ag;ua,ptlg’ returned to the jail,
IﬂEtﬂi_l. some of the fact squ:trm this mnﬂluﬁiﬂﬂ _iﬂ Mpﬂndix, _I-II'

page_9 et seq. v
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Thers is ng g
: - Pecial ai :
deficient in grean St for diabetics_ 28b
min A. All of thesq gilciio% loary e il aphe jail diet ia
and the order resglss 2t deficiencios should he 30 Sources of vita-
ng from this opinicn whould gzr;uczigi forthwith
1T0 =5 |

Contrary tg Mighi

"heat carts" aps wr7an Corrections Depart :
so that thare not Hfurni&hﬂd for transp ItTﬂnt HEE“}Htlun 791.104(8)
may he Service of w: mﬂﬁgﬁﬂ ng meals to cell blocks™

A olan for . i i
S SR e Eﬁ:rgﬂ:;ﬂﬂ this ?iﬂlatiun should be gubmitted within
en & of the interim order resulting from this opin-
(61}

Racreation

We oo da 3 !
P o ngé i;m::::Eﬁtlcn only as it relates to the duty of the
reasonab 3 i H 13
nass, assaults, ang suicides., le protection against preventable ill

) - 4 A
ha jai??sagte?-?nﬂther, the witnesses in this case gave testimony that
acilities for recreation were totally inadegquate.

= lThE SXperts uanaimously testified that the risks of wiclent
aults ?nﬂ suicides are increased by lack of opportunity for physi-
cal exercise and recreation. The expert witnesses reinforced our comr
mon-sense, layman's observation that physieal exarcise, and reecrcation
help to provide a wholesome outlet for hostile and aggressive forces
which seem to ba naturally budflt up in peopla who are held in close
confinement. When there arc no healthy ocutlets for such aggrossive
and hostile instincts, inmates tend to hurt one another and to hurt

themselves.

There is no gymnasium at the jail. There is no opportunity for
There is no recreation room oD re-

out-door exercise or recreation. : _
ereation center in the jail. The only areas available for racreation
ara the cells and the rock areas. In the old section ofthe jail the

rock area, earlier
(62)
fect wide. In the new annex the rock is only

deseribed, is 10 to 12

3-172 to .4 feet wide. The rock area in the new' annex, used by an
entire ward, is narrower than the patrol walk designed for use of:
deputies. '

We agree with the environmental health expert who testificd that
the annex rock is worthless as a recreation area. The rock in the old

section is not worth much more.

About one third of the inmates are between 17 and 21 years of
age. They are for the most part physically strong, and normally a ctive

but are compelled to be idle and restless.

Most of the inmatés are in the jail for mora than twn months.
are thers for mbre than three months. ‘A substantial

arge numba A handful are there for more than

number arethere for over half a year.
acilities constitutes a positive

A year.

Given the length of con

the absence of recreational £ ies co .
to health and combines with other factors to unreas

risk of assaults, suicides and riots. The absence «
recreation reflects a failure on the pmq.fﬂﬁﬁ |
Feasonable care for the health and safety of the prisonsrs.
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i a1 1 1 intained there mus¢ .\

1f the present jail facilit lghgﬂinterim g resuitl.?ﬁ 0¥
provision for inmate recreation. Chin PHeTNS ln.t£
this opinion should require the defendants, With.n Y days froy
antry of such order, to submit for court approval a plan Fﬂr'auihm,l .
rocreation facilities within the present jail structure, 1f the -fbx 4
dants plan to continue the use nf said strycture. id facilltnh Y
must be completed within nine months from the date of judgment, A
ting any new facilities which may be built or acquired, ﬂdquahalmgﬁ
creation facilities must be provided and Cﬁngideratlun 3h?ulu be
to providing opportunity for outdonr recreation and exercise,

“J'-i-‘l&n I*.

In any remodeling of the present jail facility consideration \‘
ghould be given to affording inmates, who are not in need of maximum
custody, groater mobility--that is, more "walking~around room” within
the confinea of the institution. The expert testimony satisfied us
that such "walking-around room" is highly desirable from the standpoine
of inmate health and reduction of assault and suicide hazards. It
would seem that such “walking-arcund" space should be provided in
any new jail facility for inmates who do not need close or maximum
custady for the scecurity of the institution.

(64)

Morenver, presumptively innocent inmates should have the maxi-
mum freadom to move abrut Ennsiatant with the security risk presented
by the individual inmate.?Y This is a constitutional principle inher-
ent in due process and should be taken into account in any alteration
of tha existing jail building and in the construction of any new one.

The evidence in this case indicates that only a handful of the

inmates are truly “maximum security cases"; most warrant "medium" or
minimum” custody classification.

TH? absence of recreational opportunities at the jail, not only
affects inmates® health and safety, but bears importantly on institu-
ticnal discipline. Where recreational opportunities abound, they
'b&;ﬂmg_ﬂne of the igmate_priﬁilﬂgaa which may be withdrawn as a dis-
ciplinary measure, When recreational opportunities are few or non-
existent, the administrator loses a possible Adisciplinary option. This
is the case at the county jail, where there is no gym, shuffleboard,
movie, or yard privilege to withdraw. Withdrawal of "rock privileges"
means restriction to the inmate's undersized cell, a very harsh mea-
sure, but one of few punishments .qﬁ%@blﬂ to the jail administrator.

 GENERAL CURTAILMENT OF LIBERTIES OF INMATES

We turn now from such tangible matters as floo
health care, sanitation, nutrition, and personal sa

tangible, but equally important complaints of the plainti
& rols.in Hie e ution,
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i (66)

We accept this qeneral f£q A

. . - rmulation to be :
we Elﬂﬂ 1t ﬂﬂgﬂ*i!ﬁr}# tn further define it, ELE:I:':: lati

fiFL.Tﬂre use_uh is that_the detained, untried ﬁer:hﬂtlnn which we
privileges, rights, and immunitios, the loss of Ln'_l*Jﬂea those
inherent in confinement, which is necessarily

and may also 1.
d immunities, : . + A0se such other privi :
mg‘tfm- R s‘éi&rﬁ may be reasonably and necessarily thkuxlﬁ.ﬁaf* rights,
8 = ¥ Or good order of the Prenal institution WSO

governing law, but

We agree with nlain : j
criminal ¢h-rges are prestilrﬂfgﬂtxhgz s Rined. som anuried
EYOORBRI B dan Dronibrl. : : innocent. We agree also that due
s i Punishment of persons who have not been con-
: ﬁai; :;Eamz;bme. We agree that dccused parsons who are-detained in
At i tﬁrs 6f the same broad class of accused people as those
Fo i yth e free community pending trial on eriminal charges.
1awfgiﬂ§h c:: the ﬁnlg la?ful objective of detention, and the only :
s j je va of hal}, 18 to assure the accused's presence in court. :
¢ agree that the imposition wpon detsined, accused persons of any |
hardship or pain, physical or mental, .r the deprivation or curtail- !
ment ?f any gf their liberties is unlawful, if, such imposition or f
curtailment is for the purnose of ?uniihinq' that is, of exacting
retrlhﬂt%mn for, the offense charged.?<2 Such imposition of burdens
or curtailment of liberties would be unconstitutional, as punishment
in advance cof detérmination of built., However, the imposition of
burdens or the curtailment of liberties is not punishment if these f
tests arc met:
(67)

1. The purpose of the imposition or restriction must be
the security or good order the the institution and not the
axaction of a penalty for thecffense charged.

2. The burden, hardship, or restriction must be reasonably

related to the security or good order of the institution.

3. The burden, hardship, or restriction must not he :
overly broad in seope; that is, it must be no more onercus

than is reasconably nacessary to asccomplish its institutional

purpose. ; , ;

4. The purpose or goal of the burden or restriction

must not be the purspit of scme malicicus or sadistic chjective

of the jailer. ,

The reason, purpose or goal of burdens and restrictions placed
unon prisoners is to be gathered from all of the circumstances in the
:&'ﬁi . r._'- - L; o

e £ %ﬂméﬁﬁ £ the challenged cond

 We do not find in this case that any of the challenged conduct
of the mﬁnﬁﬁbuﬁﬁm gnal or nurpose of punishing priscners for

tho alleren ofcenens £ _which_they

were arrested. We Ao not find in
‘ennduct of the defendants reflects
e are referring to conduct of

hoir agents and servants, authorize!

Y :
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n that we find that cortain
oal of preserving the
which are not
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gpeak with each other by means of coow
LT : : P2 ; a telephone. This "tou "
jgitaticn 15 not-required for vi ‘ chless

1sits from rlergymen, social workers, a
and lawyers . There are small wisiting cubicles where inmates may :

]'I].l."il-'t anl EﬁEﬁk in Cﬂ'ﬂfiﬂﬂtnfﬂ with lmersr clurw“' and social
WwoOLK@Is .

In these cublcles they are not separated from their visitors
by any partition,

There was credible testimony that visitation has reosultesd 0
c-":-ntl'a]"i'lnﬂ problems; that the Sheriff's custadial manpower is not ade-
guate to handle more freguent or less restrictive wvisitation; and that
snace limitation and high prison population render more frequent or
less restrictive visitation impracticable. On the evidence before us,
we cannot say that tho restrictions on visitation arce not closaly an?
substantially related to the security and good order of tha jail
community. Nor can we say that the rules for wvisitation are morc
onerous than are reasonahly necessary for such security or good order.
We cannot say that the defendant Sheriff has abused his discretion
respecting ¥isiting requlations. The yisitation rules and their en-
forcement are not punishment because they meet the fourfold test ocuts=
lined above. The wisitation rules and regulaticns do not offend due
process or equal protection rights of the priscners. These rules and
requlations Ao not interfere materially with the inmates' preparation
for trial; nor @dn they deprive the priscners of fair trials. Tha
plaintiffs, thorefore, are not entitled to

{73) :
reliaf resnecting the freguency of visitation, the use of an %PPrg ed
visitor list, or the physiecal separaticn of inmates and visitors.

The plaintiff have askes for conjugal visitatirn for married
inmates. Physical facilities for such visitation do not presently
axist. Would the sheriff be acting within the bounds of sound =LA
cretinn if he made no plans for conjugal visitation ip a remadalle:d
jyail structure or in a new jail structure?

The matter of econjugal visitation lies in the ;agislatlva §nd
axecutive fomains.  The court, in the alsence of arbierary decision by
the legislative or executive branches of government, may not E;nperkg
anforce a “right" of conjugal visitaticn. Whather or not conjugal
visitation would ~isturb the security and good ordar of the institution
ie a matter sharply debated among penologists and prison administra-
tors .39 The position that conjugal visitation would have such a ﬂipf
turbing effect is, therefore, reascnably debateas12. This ﬁeing the _
gcase, the ¢ourc, cannot on this record, find any abuse of discretion in
thy denial of ennjugal vigitaiitn{%ﬁjtha Sheriff.

We come to a like conclusion respecting the pluiﬁ&ifta ¢1Eim of right
tn pariodic visitation with their families ocutside the jail.

The Bail System

Much of the plaintiffs' arguments and those of amicus curiae, is
anl Bt i £1naf bail system. We must admit that we are much
movad by the plaingiees) ehedEbiss LEES 2 ehallengs to wie ont e
money bail system is not properly raised ”% the Em% of
in this case. To hegin with this : gﬁg-éﬂt*#ﬁ:¢vzwﬁa
the inmates in the county igistrates

of



£
,&r...
=3 = @IJ 4

hail aystam which n:"" '90@2
account 3 RAtl OF elegg, ;i”'P ..

while we A take inko confines another man, ﬁimilﬂl‘ly 1
il . B

: as  and : :
m-waam-hﬂ_l!ﬂ#.f“ﬁj_fﬁg without power in this case to 4,

; ; Ly 4

not, : the commitment orde Liqy "

nwacause he does oan we alter TS of : &

money 'hﬂiﬁg;t ﬂg:ﬂég ﬂﬁﬁ ~ver whom we have no appellate Juris,jil‘;iﬁ: : {

who are nov L i t

in this case, %Y (75) 4
0

changing thej
choil yond requiremants OF by T
1wﬁﬂg"th#r- E“Eﬁ personal honds .. Similarly, we are withﬁu:'&
Hond requiremen ttmant orders, made by judges who are not i, .
: :ﬂtﬂ“"i?;mvi.',u for day-time work rolease or weekend visitﬁtif:
usy - q
: ¢ no julicial decision, and the plaintiffs have cay,
tgeﬂt:ﬂ:tignﬁﬂg, in which a court released prisoners of a dul_m
muﬂun'-facilitf in wholesale numbars on the ground that under the
pail system they were weing held because of their poverty in vicla-
tion of their equal protection rights.

Communicaticn

We oonsier naxt restrictions on the plaintiffs apportunities
for communication. Plaintiffs complain of censorship of incoming
mail. Obviously there is no abuse of discretion by the Sheriff in
inspecting incoming mail for escape implements, narcotics and any
other contraband. Such inshection is closely and substantially
related to the security and good order of the jail. The means

employed by the sheriff, selective inspection, is not overly Lroad in
scope and is not punitive under the ahove four-fold test. HNor is
there an abuse of the sheriff's discretion in having jail authorities
scan incoming mail for possible escape conspiracies or other matters
which affect the security and good order of the institution.

(76)

There does, however, appear to be an abuse of the Sheriff's
discretion an a violation of the plaintiffs' constitutional rights
under the First and Fourteenth Amendments of the United States Con-
stitution, and Article I, Section 5 of the Michigan Constitution,

g punl 3 rials, such as hooks, periodicals and
5 the delivery to jail inmates of
. The sheriff may not constitutional-
1ylished written materials which create
violent disorder or escape33 and those
protection because of their porno-
may . such published written
: pornographic and those
ar and present danger.
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curi ingle=-cell wards
na of the mﬂ“i?ﬁm EEt tﬁt{h: hgiﬂ. o thg

confinemant in o flcor, or assignmen

sixth or seventh £100%, (86)

: ition of any of
. dent to the imposi .
the derrivations ﬁ*ﬁi‘aj_ of rack privileges means thae - Ran g,
sancticns 2re :ﬁerﬁﬁitﬁg exarcise available to him on tha rock
E "

- imum security section entails npot ohl
E:JnfinemenL ;;1 thehﬁﬁlun a greater degree of isolatiop
arcund ﬂ?a tlﬂﬂ::m ggt‘["pmgnahip than is suffered by c}thm; pri :
deprivation ﬂ::.la for giving persons in maximum seuu:!':itr cells .t,,? hous
Jail F;’;sz:_rcise in the narrow rock area, but at times this Policy §,
Ta
§£ﬂ¥ar.1 in the breach.

an inmate confined therein lacks even the most

umnﬁr;ﬂirﬁﬁdgzg*mf civilized life. It is not uncpmu;'l for dis-

n'-ulinaﬂ inmates to spend a week or more in the hole. Conf _n_iamant in
:;E hole for twenty to thirty days is not unheard c::f.i Lntgr t;n n}t:r 1;115—

cussion we will describe in greater detail the conditions in the ola,

Although the Sheriff's jail regulations
hearings to be held, we find that 25 a matter

after the fact of discipline and without the B
inmate. In sevaral instances

provide for diseiplinary
of course they are hald

resence of the dia:ip;,i;_l;ﬂﬂ
men have been summarily sent to the hole
Eium. and there attempted and, in at least
one instance, actually committad suicide before any hearing was held to

disciplined in the first place

It is our conclusion that the disciplinary system at the Wayne
County Jail does not me2t constitutional standards. We consider first
whother discipline may

be imposed prior to a hearing. We consider next
the necessary eclements of A lawful hearing,

+ at this point in time, be gquestioned that institutional

ovide at least rucimentary procedural due process
What process, in an institutional setting, is "due” is a
Juestion. The realities of penal administration are q.l_.l;tt-
acticable to eclothe the accused inpmate with all the pro=
ndant would receive in a criminal trial, -  the facts
of jail life ay

extortion, intimidation
endemic, are destructicn of public

gquarantaas . 39
mare difficnlt
Ehat it is imor

are not uncommon. Escape, ricts,

custedial personnel must ha aghle

to act guickly to preserve institutional
Order, or they wiil lose control ower potentinlly : it
gay

{ dea d 4. ol e AR I
s¥plosive situations. There are times when .buitnﬂiq,pgqpmh m
Meciplina immediately or ri : o

risk the sewvore undermining of thair ay
_ it seems clear that dslay in imposition of the ﬂ#ﬂipﬁ :
tion deprives it af somz of its deterrant effapt, e

Thus, the ease law recognizes that summary
ot praceded by a hearing, doos not df#ﬂnﬂ_dﬂﬂg; 0
inmate's eopduct POsSes a saricus, imdiategi
the safety of others O to the Security aof '
Cumstancag are 8uch as tn As
l::::?l{r.:r;_- administrating of 8

U2 ingquiry® undar MCLA 301,325,

that summary vunishmant 48 not arhitrary,
Scassarily.

doasn' e raguire a hearing, n
But such 5 Lmma ry tiscip
A short paring [ :

Zancktilang Lol vea ¢ review of gy
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¢ the institution. Moreoyer @ security apy nistr

ve cannot lose iight of the
L___.‘I_E.i_;_;|'11._1].'['|._121‘E. £ Pecnle in the shep : ayne E'JT.H‘ltjr Jail
{ rceords. A very considerable: numy 11£'s charge have pric ]

' I crimina
rgen convicted of serings uf—frznsas-er f‘ilfg fajj.‘;m Soo have in the zﬂjt
= 3 m . i i 1 k

of jJail troperty.  Dangercus assaults | Te 15 widesnrens destructing

quent. There iz a s ;

tyrannize tha
G} such ag nart:nti;s .
: I resents a ne » WEBDODs, and
in eclrse cmnfinemen't verending problem.  The inmates, helo

B < ; :
anc insurrection. r P8¢ 2 continuing threat of

Are four fl-'l-'tlt’aimntal requisites i
3 1 5 i of due n
setting of jail f'iﬁﬂip]inuy | rooess in the

= : ings. They are nctice, an opncrtun-
LLY to be heard, a fair hearing and an imrartisi decision maker, 42/
hesnccting notice, the fmmate is ent co

2 it itles to be informed of tho conduct
expected of him

¢ @ither frem jail rules ane requlaticns or as a matter
of common sense and general kniwledge. To nut this another way, the
inmate must have notice of what kind of

SN conduct will subject him to
discipline. The ncotiee requircment alsn demsnds that the inmate be

advised specifically of the charge against him, that is, he must he
told with reascnable particularity what act or acts of misecnduct he
is charged with and what regulnticrn °T commen sense standard his
conduct allegedly wviclates.43/ The evidence disclosos that the jail
authorities comply with these notice requiremants, Copies of written
jail regulations are distriluted toc inmates as they enter the institu-
tirn. In this distribution, an ceccasicnal inmate may bLie missed, hut
there are copies of jail rules posted in some shower areas and eclse-
where in consnicucus nlaces. Ev?;l;;hcs'a immatos wha

id not get conies of the jail rogulations, demcn-
cla:_l.mc} ??;ﬁ?ﬁiﬁ with tﬁem in the course of their testimony. Thus
3;“22?,21@-2' that the inmates do receive notice of the conduet exnectad
of thom.

. Find i vidence no case in which an inmate was Jdiscin-
etk Eft}fli{:‘t ;Er:ﬁehging advised with fair specificity of the nature
]"UHEL misconduct with which he was charged. The charge against the
of the is recduced to writing prior to review by the jail disciplinary
E‘“”?‘?ﬂéﬁd We conclude that the notice requirements of due process are
hrrﬂjgﬁ'ﬁ;:i:éﬂ by proceduras employed by the sheriff.

d +o the right tn notice is the right of the nris-—

tglgzﬂég;glfzehiz o cgfgnsn, “the fundamental requisite of cue

oner to .,W If the inmate is not informed of the specific misconduct

PFE;'EE:]; he is charged and the specific rule he &5 accused of Lreoaking,
E-fs- richt to be heard would ba wvirtually meaningless. 45/

‘amontal fairness in a system of rrdered liberty requires that
i g'q{ﬁunfni m:',g e given an opportunity ¢ tell his side nf the
story. He has the absalute right to do

- D
c. 4 ¥ .

s IC] Rl Ei 4 Flos S5 '..' -
L Holan ifatl | . s
B g BNty ﬁﬁgﬂgﬂ—;‘g?’?"‘fﬂg&imﬁ" 57 §58301°8893, 1603 (22 cir,
Fobi. 24, 1391 Nolgs . Scafabi, 306 i Supp. ¥, 3 (D.C. Mass, 1969),
(Wyzanski, C.J.); Ameriean Correctional fissve, , Manual of Correctional
St ' f_a_i&l- 42.

h_,!; __ : PR T _ 3 # -8 ] - E{I-HEE??-J 549 {15"5?} H ﬂﬂi‘E
] 644, g;-,r {1948).

y 334, 58 L. 3 I i
cited at note 2, sunpr T To 1363, 1369 (1914

239
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Af serious 1ihera
nessas celds =
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The nccused inmate's right o cdefend himself in a fair hearing
does not guarantee to him all of the rights to which h?l would ke dn-
titled in a criminal trial. 3In-the setfing of a jail Adsciplinary pee-
ceeding, the accused inmaté as no right to qﬁmpulsur:r_nr_nd—uctim of
witnesses, ng richt to be .I_f;-;wqmﬂ ‘hy; orEo efq&a-e}tminﬁ, afverse
witncsses and no right-to be assistad by counsel. Sostre v. McGinnis,

. 1671-72 (2¢ Ccir. 1970) , anc authorities there cited:
{,ﬂ.ﬂ'i‘_‘ﬂﬂﬂ'ﬁﬁ 1559] - '

MNe. 35038, PP. :
Nolan v. Scafati, 306 F. Supn. 1, 3 4
We must yiew the onnortinity to present witnesses, tc eonfront
and ercss-examine hostile witnesses -_anﬂ-.fTD.hé renreseénted by counsel
in the context cof the realities of life in the Weyne County Jail. We
must take intc account the practicalities of jail administration.
It scoms neither nocessary, Nox practical, tc ﬂilﬂﬁf sriscners
her ne y» nor practi te allow pris i
EE rggrgigntadd b‘?‘ ;_:n;m;mei_ {or counsel amas_ﬁtit't:;'s} at 'h&uﬁédﬁhéf&fﬁq
£ Eth sciplinary Loard. Ile have noted the necessity for swift action
on o nizrt of jeil cfficials in dispensing puh'i‘ahm-ﬁ, _ There is the
Ehe7 Deaseds.of foliow puassmaenty o belicrmr Ravingihes tonetdssa
el s R LT o ey .-_. r! n B ﬁ:b- T‘IE- hﬂ&im:' Iv\- "‘_é-_ P 1I;- i roll o) S T
cessitated by conflicts in the schedules
by ccunsel

girpgrienfe with the delays ne
- husy lawyers, that alleowin s to be repre :
at disciplinary hearings mﬂg.pﬁﬁn:’“ S0 b [proncaunted
ary procedure of its needed speed, f gﬁt e hoth ot
onal crder and prisoners' rights. We are not con '
substitutes answer the prohlem of :

ec perscns are effective cou ) 1
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el counsel substitutes.
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f,:nataﬂ eompulanry process :Ein;“ Watld Ba gopyer 1o oL that the in-
allow inmates compulsory Pty :11 tithey inmatos a_'g!l"“'gji?ing Necusas
She hearing. We conclute no Ction of Wwitnesgos Htru,[;tnﬁﬂﬁenl Alme . ¢r
ciplinary hearines in the COUrkS, that tand to nraleng
cue process does not give :ﬁ:tﬂguﬁf & pre-tria) -'ei:nﬁ:gugtiilﬁ is- l
1 ; g L a
duction of witnesses op his hem-lf,m' inmate the right tea ﬂcﬂ?aiiﬁg-

This means  that 4f the }
: noard do 1 A
the facts, and the inmate = Eﬂsln] Ot helieve the inmata
ate his story, the hl:lﬂ_:ﬂ hcl 5 at fallrw prisrners :‘i?lvﬂrsign s
- 23 a cuty to have thesa claimg inv::gmbgg
£ ga B

and to determine whether. i
gt themb?;ﬂﬂ, “Fe AN fact, the accused's defense is submiorei.
-

Similar co i nma
brevity of the hearing proeeen sest oY, e e
v ! = p 4]l 0. CCn 1 -

Senciot o Womma county Bail, Clsetniinary Nearine, s ey 20
po adﬁarrequim throt the accuscr inmate he confronterd by his
CECHR=Eziin ﬁhE:E “_"ﬁtnilases or that he be afforded an opportunity to
S entl by o e nform an otherwise uninformed inmate of the
Eﬂmtlrytﬁ thm accuser, would he, in too many cases, to throw the
e ’ the wolves. The same may he sai’ of identifying adverse

itnesses whese identity is unknown to the accuscd inm&te.lin e
re{:dcf-‘nize that this will, in sme cases, hamper the accused te in ‘
showing his accusers and advorse witnesses to he ineorrect, biased or |I
malicicusly false. But we are howing to the facts of life as thay
Presently exist on this record in the juncle which is the W, €. Jail. |'

—

.. The fair-hoarinc reguirement, and the reguirement of the ~hporp-
tunity to defen?, deman” that the accused he informed of the nature of |
the evidence acainst him. Re Gault, 387 us 133, 18 L.Ed, 27 527 {(1967);
cf. Chin Bell Tel. Co. v. Public Ufilities Comm., 301 US 252, 300, 81 |
L.EA. 1093, 1099 (I837). If this eann-t e cone without disclosing the
idantity of adverso witnesses, their identity must e discleosed, even |

though their safety may be endangered.

This is required because there can bFe no genuine cpportunity to
e heard and no fair hearinc without aprrising the accused of the nature
of the evidence against him. How can the accused tell his side of the
story if he doesn't knrw the other side? How can he meet unfavorabile
evidence if he deoesn't know its n?;gfe? The accusec, of coursc, must
be ,
given a chance to moet and explain unfavorable evidence through his

-wn testimony and persuasive efforts. L
The requirement of a fair hearing “emands that the accused inmate
not he found guilty except upon substantial evidence, which has all the

earmarks of reliability20/ and which is convineing Leyond a reasonable
doubt. 39/ There is a safeguard here, which, to scme degree, cz;g_faatl-
abscnce of ccnfrontation and cross-examinaticn opportunities.ida/
Finally, for <ue process in disciplinary hearincs, "an impartial
deecision maker is essential,” Goldberg v, Kelly, 25 L.EQ. 24 15_}1_ (1970) .
As presently constituted, the jeil disciplinary hoard is composes jﬁm |
inspector, a licutenant or sergeant and 2 patrolman, (guarc) , 21l of whom

are membors {_‘f tho mtﬂﬂiﬂll staff. ] L . Siry i
This procedure, in which guards are hoth accusers and J
the accusod, strikes the Court as constitutionally ﬁ"b@“ﬂ'arf

henrings should ‘he conducted by non-custodial i
staff.
qT7a / Bee American Correctional Ast
242 1'959;:' : e e
47b /Gold: Singer, "Redressing Pr
Law-Rev. 1?5.!1&9 (1970) indicates th
ngles where Iﬂf?ﬂlﬁlﬁ ﬁg- (e} 4 i
f /Morris v. Travisono, 10

Glasser ¥ te, 302 U 199, 4 L
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foss of "good n%i: a::; {nflucnce parolc possibilitics. ppy, uD-.:lri‘“t! R4
by a third Drt-: dealing with convict disciplinc to racognize ¥ hay,

lad some cOUr {tnesses, to confrontation and erg i

. n of witnes . s : 88 o T

”g"ﬁntfhgr:f:f;iﬁnm of counsel.50/ The case before thig “":’U?Enin“tln: N

::Tﬂﬁl-liﬁhablﬂ in this respoct. 3y
The Hole

y i there is anoth
tn tha jail's system of discipline, other serg
Itj;i.s the hole--at least, as prescntly ﬁﬂﬂunlstered.nus

infirmity:

Eglitmycmfinemunt does not in =and of itself offend constj t'-itinn-.ll
standards.51/ However, the circumstances and conditions of Sres .L_-
ment, solitary or otherwise, may so offend universally-held vigy. ot

alamental
(99)

human decency as to render the confinoement unconstituticnal, Confina-
ment which offends the rudimentary elemcnts of human decency ig
cruel and unusual punishment.52/

Cruel and unusual punishment is méted out routinely in warg
711, of the Wayne County Jail, commonly known as the hole, Mars
for substantial pericd of time, priscners are confined in unlighted
colls, 7 1/2 by T 1/2 fE'E..t'. Hele cells arc bare ¢ Save for g narrow
Sotcing: 51 biomesia, etPEiacner n the hole gefs no-mattrass,

s O Dlankets. times the cold has b v i
leaking water pipes formed icicles, @GN S0 severe that

’ The prisoner is confined wi i L 4 _
his hands or laps up his rf‘uaa:-"ifkﬁhi‘;;,”“iﬂi utensils. He cats with

He it 1icd the rudimen ke I
Such ua foitet ;iﬁir‘h;,;, wasn oY impliments of porscmal hygiene,
of wemen in menses, ﬂmﬁa&n I?’H{' Tﬂﬁ&r: towels, (and in tho case

If he wants water
might be E:gtg'“

T e
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tha Facility. cenfinement in the maximum security Warcs e he
tha Ee en i ther seqegstich I sunishment , buk the ACRCCTRORS
undor which the inmate must live remain the SAama. In & maximum secur-
harcship beyond that sufferad by the inmate nop-
sccurity ara isolated from .

ity cell, he cndures
an a whole. Inmates in maximum
the nthar jail inmates. Excont

glatirn

thoir neers £ & greater extent than 1

Sy o bours o fay, $hey STE Seprived of the privilog of mowing

ahout in the IDCK BreR. Their ~pportunity fOr exercise is thercfrre

sgen 1ame. thén the meagel mﬁnﬂrtﬂnitg'affﬂrdeﬂ mther inmates. ’
gurcly the law reguires a fair ane raticnal basis fer the

decision to assicn an inmate tc a m ‘ward or cell, wheth-

er the purpose is punishment cx nCR +unitive segregation. Duc

nrocoss of leg.f _rﬂq_u_jme: v alan, that the inmate be informed of the

reason for gq‘iuﬁing Rim to maximum security aned that heo be advisad

that he has the 55 ght t6H a hearing, if he fcels nggriavﬂE by the

classification.=— .
guch hoarinc t fol &M}
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.?.ha;"’e for ﬁ:ﬁimiﬂﬂﬁf proceacings. Priscners may be r‘flhﬁeﬂfi:ﬂl
maximum sccurity pending the hearing, but 2 hearing, unless walved,
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TO_maximum cus geo Cloally’ reviewae, ane
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less elnge 1:::;11:1”?“!{:‘:““ longer Cefensible, he nhe u{}‘lh:c:u:u;::}.wm

'n'll!]a shee
Security cplils Eh?ﬁiﬂm SNcerning assitnment of n¥lsoners b M
g ;r be carrige Ut in an interim declaratr e jU'.:-_]‘I'I'hl:lmnml:l,

Dofense of Povorty

One of tho defenscs ~f the Count . 3
re ' ; Y Commissicners and Auditors ia
gﬂﬁ:& :E!rfﬂvert}'- They say there simnly is n-t éncuch money An. the
ﬂr-t-tr' 1 SI8 Lo Bring the jail intc conformity with law. In the
niapy T'l“mrt? i—ﬁ nc {:Efﬂnﬂﬂ- to A flilurr_' o ['ll..rrf m a conatitoti-
el F‘hligﬂti"-‘l‘l4 W-Htﬂﬁ'lﬂ V. mmﬂhig' 173 s 525' 5§37, (1963): sSuffon v.

S—-m-r-wd"m’* 8C.. 2rince Edward Crunty, 377 US 218, 232-234 (1964) : Creen
LA L] C. v nard, 5 420, Jackson v. Bisher, 404 F. 30
. Kelly, 397 U5 257 (1970):

STI, 580 (B¢h Cir. I56B), Golrterc v, Ko
Shapiro v. Thomoson, 354 US 618 {19087 ; Bonc v. Ann Arler Sehrel pist. ,

v ). We need not point cut agaln the oonatitutional
dimeénsicns of the dofencants infringement of nlaintiffs' rights.

In the second place even 4f noverty were a lawful defonase, the
defencants plea is not persuasive as » matter of fact. To becin with,

no attempt was made by the :‘.‘efctnr"anl:gjtr show
(10

that county funds are exhausted Ly exnenditurcs mandatoed by law.
reacdily concede that there are county activities and exrenlitures _
required Ly laws of Michican. Indeed, the provision ~f a suitable and
sufficient jail and its maintenance in oo repeir aro two such
mandatory responsibilities (MSA 5,327, 5.868, and 5.336). We arc surc
there must be others, but the Cefendants have net rointed them cut to
Nor have the Jefenlants proved what it crats the county to dis-

us.
charge the responsibilities mandatorily thrust uncn it by stats law.,

e

The defense of poverty is in the naturc ~f an affirmative
cefense. Moreover, the facts o ncerning the revenucs and oosts of
muh"tf covernment arc reculisarly and s~ecially within the kll’-"‘_ﬂ'_lﬂl'!'_.gf:! =f "
the defendants. Such facts are reac’ily available tr- the Eatuc‘mu‘{e@.
casily marshalled by them. The defendants, therefore, have the burcen
of pronf and persuasion respecting the proposition that they lack funds
to bring the jail into grmrliance with the law.

The defencants have failec to cischarge that burden. They have
not begun to show that thelr total expenditures, those which are discre-
ticnary, as well as thosc which are mandated by law, leave the county
financially unalle to provide a suitahle an’ sufficient jail and te ke
it in repair. J fortiori, the cefenlants have failed to show that the
expenditurcs, roascnably require® by law, leave the county unable to
discharge its statutnry Juty to ﬁﬁﬁ;‘}ﬂ and maintain the jail.

- —

58 Accord, Davis v. L .+ 70 Civil 4793 (D.C. S.D. N.Y.
1970) (Politically | roversial Cetainees may not Le erated on |
pi‘uﬁﬂad ‘the gﬂﬁﬂta-l iﬁ“ﬁmﬂ Pﬂﬂﬂ@wh BT S e
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. The-.nﬂ::rzqéftzhit that its juc‘_qmunta arg carried out. The
fon i or-er i S Te nrovido. Howaver » it ’:'IQE!E- not SOEM Necossary
final judgment 3 ! tn the :.'m;;yﬂar_xlg _m:th{;f tgqer? o,
B st 4 t anc the court reserves 0 rig revart
ig mgiﬁgﬁﬁfjiﬂggt-m to consicder Jdgputes of losser significance as
2 7 nsice
uncer the f£inal julgment.
they may _m:.i.ﬁn ik ‘
dnto itself the powat fc apnoint a monitcr
ty commissionars, to

he axpcnse of the poard of Coun
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