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CMP NORTHLAND FAMILY PLANNING
VS. MICHAEL COX, ET AL (SI) JMC

NORTHLAND FAMILY PLANNING CLINIC,
INC.; NORTHLAND FAMILY PLANNING
CLINIC, INC, WEST; NORTHLAND FAMILY
PLANNING CLINIC, INC, - FAST; SUMMIT
MEDICAL CENTER, INC.; PLANNED
PARENTHOOD MID-MICHIGAN ALLIANCE,
and PLANNED PARENTHOOD OF SOUTH
CENTRAI. MICHIGAN, on behal{ of themsclvcs
and their physicians, staff and patients; and
STANLEY M. BERRY, M.D.; TIMOTHY R.B.
JOIINSON, M.D,; KAROINE S. PUDER, M.D,;
and RONALD C. STRICKLER, M.D., on behalf
of themselves and their patients,

Plaintiffs,
Magistrate Judge Steven D. Pape

V.

MICHAEL A. COX, Attorncy General of the State
of Michigan, mn hia official capacity; and KiM L.
WORTHY, Prosccuting Attorncy for Wayne
Counly, 1 her official capacity, individually and
as represcntative of a class of similarly situated
prosecuting atlorneys,

Defendants.

COMPLAINT

Plainti(ls, by and through their undersigned attorneys, bring this complaint against
the above-named Defendants, their employees, agenis, and successors in office.

1.  Introductory Statcment

L. This civil rights action, ansing under 42 U.5.C. § 1983, challenges the

constitutionality of Michigan Public Act 135 of 2004, the so-called “Legal Birth Definition
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Act” {to be codified al Michigan Compiled Laws (M.C.L.) §§ 333.1081 — 333.1085)
[hereinafter “the Act”]. A copy ol the Act is attached as Exhibit A to this Complaint. The
Act 15 scheduled to take effect on March 30, 2005,

2. The Act defines a human cmbryo or fetus that shows evidence of life as a
“legally born person for all purposes under the law™ (a “perinate’) once any part of that
embryo or fctus, still attached to the remainder, passes outside the woman’s vaginal
opening. Lixcept in limited circumstances set forth in the Act, physicians who cause the
death of such an embryo or fetus are subject to all of the criminal and civil liabilities that
would upply to causing the death of a person.

3 Undcr the Act, Plaintiffs will be subject to the threat of severc criminal and
other penallies for virtually any abortion they perform prior to felal viability, as well as
other medical procedures, and their paticnts will be denied medical care to the detriment of
their health and rights.

4. The Act is unconstitulional. Simuitaneously with the filing of this
Complaint, Plainti(fs move the Court to cnter a preliminary injunction on four grounds:
first, the Act violates the right to privacy by banning virtually all safe and routincly used
pre-viability abortion procedurcs, as well as other medical procedures; sccond, the Acl does
not edequately protect -- and affirmatively cndangers -- the health of pregnant women;
third, the Act does not adequately protect — and affirmatively endangers — the lives of

prognant women; and fourth, the Act is impermissibly vague.

M. Jurisdiction and Venuc
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5. Jurisdiction i3 conferred on this Court by 28 U.S.C. §§ 1331, 1343(a)(3), and
1343(a)4).

6. Plaintiffs’ ¢lmim for declaratory and injunctive relief is authorized by 28
U.S.C. §§ 2201 and 2202 and by Rules 57 and 65 of the Federal Rules of Civil Procedure,
and by the general legal and equitable powers of this Court.

7. Venue 1s appropriate under 28 U.5.C. § 1391(b) because a substantial part of

the svents or omissions giving nise Lo the claim occurred in thig distnet.

IMT. _Parties
A. Plaintiffs

8. Plaintiffs Northlend Ffamily Planning Clinic, Inc., Northland Family Planming
Clinic, Inc. - West, and Northland Family Planning Clinic, Inc. — East (together,
“Northland'), are women's reproductive heatth ¢are facilities in Southfield, Westland, and
Sterling Heights, Michigun, respectively. Northland provides a full range of gynccological
services, including: annual examinations and pap smears; pregnancy testing; non-dircctive
options counscling; contraceptive counseling and services; detection and treatment of
scxually transmitted discascs; and community outrcach education programs. In addition,
Northland provides abortion services up to 24 wecks, as meuasured from the first day of the
woman's last menstrual period (“LMP”), or unlil [etal viability (whichever is earlier).
Northiand usce abortion procedurcs encompasscd by the Act, including suction curcttage
and dilation and evacuation (“D&E™) procedures. Thus, Northland, 1ts doctors, and its

other staff reasonably fear that if they continue to perform these procedures, they will be
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subjcct to crirminal, eivil and administrative penaltics. Northland sues on its own behalf,
and on behalf of ita physicians, alaff, and patients.

Q. Plaintiff Summit Medical Center, Inc. (“Summit’), a women's reproductive
health center facility in Detroit, Michigan, provides the following services: a full range of
obstetrical and gynccological services; lwen programs for birth control and abortion;
community outreach education programs; prcnatal carc; pregnaney testing; detection and
treatment of sexually transmitted diseasss; non-directive options counseling; abortion up to
24 weeks LMP; conlraceptive counseling and contraceptives. Summit provides prenatal
carc and obstetrical scrvices in cooperation with the Hutzel Hospital in Detroit, Michigan.
Summit uscs abortion procedurcs encompassed by the Act, including suction curettage and
D&E procedures. Thua, Summit, its doctora, and its other sta(T reasonably {car that il they
continue to perform these procedures, they will be subject 1o criminal, civil and
administrative penalties. Surnmit sues on its own behalf, and on behalf of its physiciana,
staff, and paticnts.

10, Plantiff Planned Parenthood Mid-Michigan Alliance ("PP Mid-Michigan") is
a not-for-profit reproductive health carc facility with headquarters in Ann Arbor, Michigan,
and additional climies i Ypsilanti, Jackson, Benton Harbor, East [L.ansing, Brighton and
Lansing, Michigan. PP Mid-Michigan provides its patienis a range of services, including a
full range of gynecological services; pregnancy testing; non-directive options counseling;
contraceptive counseling; contraccption; detection and treatment of sexually transmitied
digcascs; prenatal care; HTV testing and counseling; and abortions to 19 weeks TLMP. PP

Mid-Michigan uses abortion procedures encompeassed by the Act, including suction
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curellage and D&E procedures. Thus, PP Mid-Michigan, its doctors, and 1ls other staff
rcasonably fear that il they continue to perform these procedures, they will be subject to
criminal, civil and administrative penalties. PP Mid-Michigan sues on its own behalf, and
on behalf of 1ts physicians, staff, and patients,

11.  Plaintiff Planncd Parcnthood of South Central Michigan (“PP South Central
Michigan™) i3 a not-for-profit reproductive health care lacility with headquarters in
Kalamazoo, Michigan, and an additional clinic in Battle Creck, Michigan. PP South
Central Michigan provides the following services: a full range of gynecological services or
referrals; pregnancy testing; non-direclive options counseling; contraceptive counscling;
conlraceplion; detection and trcatment of scxually transmitted diseases; and abortion to 16
weeks LMP. PP South Central Michigan uses abortion procedurcs encompassed by the
Act, including suction curettage and D&FE procedures. Thus, PP South Central Michigan,
its doctors, and 1ts other staff reasonably fear that 1f' they continuc to perform these
proccdures, they will be subject to criminal, civil and administrative penalties. PP South
Central Michigah sucs on its own behalf, and on behalf of its physicians, staff, and patients.

12, Stanley M. Berry, M.D,, 13 a physician licensed io practice medicine in the
Stale of Michigan. Dr. Berry is Corporate Chairman of the Department ol Obstetrics and
Gynecology at William Beaumont Hospital. He is board-certified in obstetrics and
gynceology, with a sub-specialty cerlification in the area of matemnal-fetal medicine. Dr.
Berry provides his patients an array of services, including pre-conception counseling; (etal
diagnosis using ultrasound, amuniocentesis, choronic villus sampling, and fetal blood

sampling; fctal therapy to treat conditions such as fetal arrhythmia, ancmia, and
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thrombocytopenia; care for women with illncsscs during pregnancy such as diabetcs and
hypertension; labor and delivery; and treatment using the labor induction method for cascs
of intrauterine fetal demisc and for conditions in which the woman is losing or is almost
surc to lose the pregnancy, such as pre-viablc preterm premature rupture of membrancs,
intrauterine infection and pre-viablc advanced cervical dilation. As department chair, Dr.
Berry supervises all the obstctrician-gynecologists practicing at William Beaumont
Hospital, his approval is necessary {or the performance of any induced abortions in his
department, which hospital policy allows cither whore necessary 1o preserve the woman's
life or health or where the fetus has structural, chromosomal, or genetic anomalies.
Abortion procedures used in Dr. Beiry’s department include suction curcttage, carly D&E,
and induction. Dr. Berry also refers patients for D&E services. Dr. Berry performs,
superviaes, approves, or refers for procedures (hat are encompassed by the Act, including
suction curettage, D&FE, and induction. ‘Thus, Dr. Berry reasonably fears that if he
continucs to perform, supervise, approve, or refer for these procedures, he will be subject Lo
criminal, civil and admimsirative penalties. He sues on hehalf of himself and his patients.
13.  Plaintiff Timothy R.B. Johnson, M.D., is a physician liccnacd to practice
medicing in the State of Michigan. Dr. Johnson is Bates Profegsor of the Diseases of
Women and Children, Professor and Chair of the Department of Obstetrics and
Gynceology, and rcsearch professor n the Center for Hurman Growth and Development, all
at the University of Michigan Medical School. He is also Professor of Women's Studies at
the University of Michigan. Dr. Johnson is board-certified in obsleinics and gynecology,

with a sub-specially cerlification in the area of matemnal-fetal medicine. As department
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chair, Dr. Johnson supcwiacs all the obstetrician-gynecologists practicing at his hospital.
He provides and supervises an array of services, including prenatal care; fetal diagnosis;
labor and delivery; induced abortion; and treatment of pregnancy loss. He has direct
responsibility for the gervices providing suction curettage, D&E, and induction. Dr.
Johngon performs and supervises proccdurcs that arc cncompassed by the Act. Thus, Dr.
Johnson rcasonably fears that if he continues to provide and supervise these procedurces, he
will be subject to cnminal, civil, and administrative penalties. Lle sues on behalf of himself
and his patienis.

14, Plaintilf Karoline 8. Puder, M.D>,, is a physician licensed to practicc medicine
in (he Stale of Michigan. Dr. Puder is Vice-Chief of the Department of Obstetrics and
Gynecology at Sinaj-Grace Hospital and Assistant Professor of Obstetrics and Gynecology
at Wayne State University School of Medicine. Dt Puder 13 board-certified in obstetrics
and gynceology, with a sub-specialty certification in the area of maternal-fetal medicine.
Dr. Puder provides her paticnts an array of services including genetic counseling; prenatal
carc; fctal diagnosis including ultrasound and amniocentesis; labor and delivery; induced
abortion in cases of maiernal or fetal indication; and treatment of pregnancy loss. For
induced abortions and treatment of pregnancy loss in the first trimester, Dr. Puder uses the
suction curettage method; at 13 and 14 wceks LMP, she uses the D&E method; thereafter,
she uses the induction method or refers her patients for D&E services.  Dr. Puder provides,
supcrvises, and refers for procedures that arc encompassed by the Act, including suction
curettage, D&E, and induction. Thus, Dr. Puder reasonably fears that if she continues to

provide, superviac, and rcfer for these services, she will be subjcct to criminal, civil and
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admimnistrative penalties. She sues on behalf of herself and her patients,

15, Plaintiff Ronald C. Strickler, M.D., is a physician liccnsed io practice

medicinc in the State of Michigan. He is Chair of the Department of Obstetrics and

(rynecology at The Henry Ford Hospital, Profcasor of Obstetrics and (Giynecology at Waync
State University School of Medicine, and Professor of Reproductive Biology at Casc

Western Reserve University School of Medicine. Dr. Sinckler is board-certified in

obstetrics and gynecology with a sub-specialty in the area of reproductive endocrinology.
Dr. Stnckler provides his patients an array of scrvices including treatment of endocrine
disorders, bleeding disordcrs, and conditions of menopause; laparoscopy, typically to
determine the cause of infertility; labor and delivery; and treatment of pregnancy loss using
the suction curetlage and induction methods. As depariment chair, Dr. Strickler supervises
all the cbstetrician-gynecologists practicing at Henry Ford Hospital; his approval is
necessary for the performance of any induced abortions in his department, which hospital
policy allows cithcr where necessary to preserve the worman's life or health or where the
fetus has structural, chromosomal, or genelic anomalies. Dr. Strickler performs, supervises,
and approves proccdures that are encompassed by the Act, including suction curcttage and
induction. Dr. Strickler rcasonably fears that if he continues to parform, supervise, and
approve thesc procedures, he will be subject to criminal, civil, and adminiatrative penalties.
He sues on behalf of himsel["and his patients.

B. Defendants
16, Defendant Michael A. Cox 1s the Attomey General of the State of Michigan.

He is responsible for cnforcement of the Act and for supervising local prosccuting
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altomeys. Defcndant Cox ts sued in his official capacity, as are his successors.

17.  Defendant Kim L. Worthy is the Prosecuting Attorney for Wayne County,
Michigan. She is responsible for criminal enforcement of the Act in that County.
Defendant Worthy 1s sued in her official capacity and as a class representative of all
prosecuting attorneys in Michigan.

18.  This action 15 maintained as a class action under Rule 23(b){(1) of the Federal
Rules of Civil Procedure against a class of all prosecuting attorncys in Michigan, who are
cach responsible [or criminat enforcement of the Act in their respective counties.

19, Oninformation and belicf, there arc approximately 83 prosecuting attormneys
with authority to enforce the Act's defimtion of a perinate. Thus the defendant class is so
numerous that the joinder of all members is impracticable.

20, The questions of law and fact which Plaintiffs seek to litigate, in particular
the constitutionalily of the Act, are common (o all members of the defendant class.

21.  The claims or defenses of Defendant Worthy will ba typical of the claims and
defenses of the class m that they involve the constitutionality of the same statute.

22, Delendant Kim Worthy will fairly and adequately represent the interests of
the defendant class. Her position as Prosecuting Attorney for Wayne County, which is the
most populous county in Michigan, places her in essentially the same position with respect
to this challenge as all other members of the defendant class. Because the functions of all
proseculing attormeys with respect to this statute are substantially the samc, Ms. Worthy
will be able (o represent the interests of all prosecuting and assistant prosccuting attorneys.

23, Thig case may be maintained as a class action under Rule 23(b)}1)(A) & (B}

9
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because the prosecution of separate aclions against individual members of the defendant
class would create a risk of (i) inconsistent or varying adjudications which would establish
incompatible standards of conduct for Plaintiffs, and (ii) adjudications with respect to
individual members of the class which would as a practical matter be dispositive of the
interests of the other members of the defendant class not parties to the adjudications or

substantially impair or impede their ability lo protect their interests.

IV. The Statutory Framework

24, Under the Act, a “permate’ 15 a “legally born person for all purposes under
the law.” M.C.L. § 333.1083(1).

25, The Act defines a “perinate” as a “‘live human being at any point aftcr which
any anatornical part of the human being 18 known 1o have passed beyond the plane ol the
vaginal introilus [1.e., opening] until the point of complete expulsion or extraction from the
mother’s body.” Id, § 333.1085(d).

26.  The Acl defines “hve” as demonstraling one or more of the ollowng: (1) a
detectable heartbeat; (ii) evidence of breathing; (iii) evidence of spontancous movement;
(iv) umbilical cord pulsation.” Id. § 333.1085(c).

27.  The Act defines “anatomical part” as *any portion of the anatomy of a human
being that has not been severed from the body, but nol including the umbilical cord or
placenta.” Id. § 333.1085(a).

28, The Aci provides that “Nothing 1n this act shall abrogate any existing right,

privilege, or protection under criminal or civil law that applies to an embryo or fetus.” [d. §

10
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3331084,
29.  The Act applies regardless of the slage of gestation of the pregnancy,
regardless of fetal viability, and regardless of whether the cmbryo or fetus is intact.
30.  The Act docs not prohibil any specific conduct, Rather, 1t makes a “peninate”
a pcrson with independent legal rights under Michigan law, and thus any act or omission by
the physician that harmes a “perinate” gives rise to the same “criminal, civil, or
administrative liability,” id. § 333.1083(2), that would attach il the embryo or fetus were in
fact a borm person.
31.  The Act immunizes physicians from such hability m three circumstances:
“(a) If the perinate is being expelled from the mother’s body as a rcault of a
spontaneous abortion.
(b) If in that physician's reasonable medical judgment and in compliance
with the applicable standard of practice and care, the procedure was
necessary in cither ol the following circumstances:
(1) To save the life of the mother and cvery reasonable effort was
made to preserve the life of both the mother and the perinate.
(i1) To averl an imminent threat to the physical health of the
mother, and uny harm to the perinatc was incidental to treating (he
maother and not a known or intcnded result of the procedure
performed.”
1d. §333.1083(2).

32.  The Act defines an imminent threat to physical healih as “a physical

11
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condition that if left untreated would result in substantial and irreversible impairment of a

major bodily function.” Id. § 333.1085(b).

V. The Act's Effect On Women's Health angd Accesa To Abortion and Other Scrvices

33, The Act subjects physicians using almost any common method of abortion to
a host of severc penalties under Michigan law. The Act thus functions as a virlual ban on
abortion.

34, TIn both the first and sccond trimesters of pregnancy, the vast majority of
abortions are performed using surgical methods. In the first trimester, the method is
“suction curellage,” in which the physician cmplies the uterus with suction. In the second
Inmester, the mcthod is “dilation and evacuation” or “D&E,” in which the physician
empties the uterus with a combination of suction and forceps. In both the first and second
trimesters, almost all the remaining abortions are performed by administering medications
which tngger the woman’s system to cmpty the uterus on its own. All of these abortion
methods are safe. In extremely rarc circumnstances, a physician may accomplish abortion by
abdominal surgery (hystercctomy or hysterotomy), which carmes far higher risks for the
WOImarl.

35, The safest and most appropriate abortion procedure for any given woman
depends on a range of factors, ncluding the woman's health, any medical contraindications,
the stage of pregnancy, the physician’s skill and experience, the woman’s prelerences, and
the woman's prior surgical history.

36.  The embryonic period lasts approximately through eight weeks LMP, after

12
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which tirme the embryo is considered a [ctus. A fetus becomes viable at approximately 24
weeks LMP.

37, Fust-Trimester Sugtion Curcttage: In the suction curetlage procedure, the
physician first dilates the cervix (the lower part of the utcrus that opens into the vaginal
canal), inserts a plastic tube into the ulerus, and then uses suction to remove the embryo or
fetus and other products of conception. During the procedure, some part of the felus that 1s
still attached to the remainder of the fetus may pass “beyond the plane of the vaginal
introiius,” while the embryo or fetus has one of the indicia of life enumerated in the Act.
Continued application of suction resulls in folal dermise, either because the suction destroys
the embryo or fetus or because it is not viable outside the uterus.

38 Second-Tnmester D&E: In the D&E procedure, the physician dilates the

cervix and then uses a combination of suction and forceps to draw the fetus out of the
uterus. Sometimes, the physician withdraws the felus from the uterus largely intact. For
example, the physician withdraws the [elus from the uterua largely intact up to the head and
then must compress the fetal skull in order to complets removal of the fetus, At other
times, the physician may bring a part of the fetus through the cervix attached to the rcat of
the fetus in the ulerus, and the counter-resistance ol the remainder of the fetug against the
cervix causes the fetal part to disjoin. The physician will then continue to extract the
remainder of the fetus, perhaps with further disjoining, or with compression of larger parts.
In each of these scenanos, part of the fetus with one of the enumerated indicia of hie may
be “beyond the plane of the vaginal introitus,” but the fetus not fully extracted, when the

physician performs an act thal results in the death of the fetus.
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39.  Second-Trimester Medication Abortion: Tn the second timester, almost all

abortions that are not D&Es are performed using the induction method. Tn performing
induction abortions, the physician induces uterine contractions by administening one of
scveral medicines vaginally, orally, rectally, or into a vein. Sometimes, during an induction
procedure, a part of the fetus with one of the Act’s enumerated indicia of life may cmerge
“beyond the plane of the vaginal introitus,” hut the fetus is not completely cxpelled,
Continued delivery of the fetus would result in its demise. Sometimes, when the letus
cannot be complctely expelled, variations of the surgical steps described above must be
used to complete the abortion, and the usc of these steps can kill the fetus.

40.  The suction curettage, D&E, and induction abortion methods arc used not
only to induce abortion, but also to treat or complete pregnancy loss. Tn some instances of
pregnancy loss, the embryo or fetus remains in the uterus, while having one of the Act’s
enunierated indicia of life, and a physician must employ one of these abortion methods to
empty the uterus.

41, Conversely, the (wo abortion methods involving major abdominal surgery,
which are far more dangerous for the woman, are not criminalized by the Act, because such
methods do not entail “pass|age] beyond the planc of the vaginal introitus.” Those methods
are hystcrectomy, which is the removal of the utcrus, and hysterotomy, which involves
making a surgical incision through the abdominal wall and into the uterus to deliver the
fetus. They are unacceptable as abortion methods except in cxtremely rare circumstances.

42, When performing any abortion, the physician knows that by the end of the

procedurc the fetus will have died. During the proccdure, the physician (ocuses on

14
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cnsuring the complcte evacuation of the uterus as quickly and safely as possiblc for the
woman, the physician docs not focus on when in the course of the procedure the fetus dies.

43.  In rare circumstances, the Act would also criminalize certain actions and
omissions on a doclor’s part when delivering a fetus at term. For example, in completing
the delivery of a letus with fatal anomalies even at term, a physician, knowing the fotus has
no chance of survival, generally will nol take actions to preserve the life of the fetus where
such actions would cndanger the woman. However, such omissions, if they resulted in the
demise of the (etus, would be criminal under the Act.

44. The Act immunizes physicians from liability for performing a procedure that
harms a perinate in certain circumstances involving a spontaneous abortion or harm 1o the
woman's life or health. M.C.L. § 333.1083(2)(a)-(b). Thesc cxceptions are inadequate
and/or so limited in their application as 1o endanger the lives and health of pregnant
women. Moreover, thesc exceptions proiect neither those assisting the physician nor
women procuring abortions from liability.

45. The Act uses terminology that does nol desenbe any particular medical
procedure or procedures. As a result, the Act cnmimalizes a broad range of procedures
and actions physicians regularly perform during virtually any common method of pre-
viability abortion, as well as certwin obstetrical procedures, leaving physicians to guess as
to what procedures or actions are encompassed by the Act. In addition, it is unclear, in
light of the Act’s definition ol the term “imminent threat to the |[woman’s] physical
health,” whether such threat must be “imminent” i order for the Act’s health exceplion to

apply. Moreover, physicians cannot know whal the Act means by its requirement that the

15
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physician makc “every reasonable effort” to preserve the life of the perinate when he
performs a life-saving abortion, as it 1s impossiblc to preserve the life of an cmbryo or
pre-viable felus outside the uterus. Thus, the Act fails to give adequale notice to
physicians of what procedurcs or actions will subject them to liability.

46.  The Act’s lack of clarity also allows proaccutors to differ widely about what
conduct they believe gives nise to liability. As a result, the Act subjects physicians and
others to arbitrary and discrirminatory enforcement.

47.  1f doctors in Michigan were to stop providing proccdures t(hal are
encompassed by the Act, it would makc abortions almost impossible to obtain in Michigan,
and would prevent some women from obtaining abortions altogether. Some women would
be forced to have a hyslerolomy or hysterectomy, at significant risk to their lives and health,

48.  Other women would travel significant distances out of state lo obtain an
abortion. Of those women, many would be delayed in obtaining abortions duc to the costs,
burdens and complications of travel. Because the risks of abortion increuse significantly
wilh advancing gestational age, women who travel out of state are likely to have riskicr
abortions than if they could have obtained an abortion in Michigan.

49. I physicians stop providing, or are curlatled in providing, the most
appropriate treatment for women in need of carc criminalized by the Act, including the
trcatment of pregnancy loss in some instances, women will suffer medical harm.

50.  The Act unduly intcrieres with women's ability to obtain safe shortion
procedurcs prior to viability and other neccasary medical care, while neither foslenng

maternal health nor furthenng the state's interest in potential life. It therefore lacks

16
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Justification.
VI, Imunetive Reliel

51.  Plaintiffs have no adequate remedy at law and will suffer irreparable harm
and continucd violalions of their conatitutional rights and the rights of their patients if the
Act gocs into effect. Plaintiffs arc likely Lo succeed on the merits of their claims and
Defendants will not be harmed by a continuation of the status quo pending the final
rcsolution of this lawsuit.

First Claim for Reliel

52,  Plaintiffa hereby incorporale by reference paragraphs 1 through 51 above.

53, By prohibiting physicians from performing abortions before the viability of
the fetus, the Act has the purpose and effect of imposing an unduc burden on women's right
to choose abortion in violation of their right to privacy and liberty guarantced by the
Fourleenth Amendment and 42 U.5.C. § 1983,

Second Claim for Religf

54.  Plaintiffs hercby incorporate by referance paragraphs 1 through 53 above.

55. By prohibiling physicians from performing a range of medical procedures —
mcluding virtually all safc and common abortion methods, regardless of the stage of
pregnancy--and by imiting the circumstances under which a physician may perform these
procedures to pfcscrvc the woman’s life and healih, the Act violates the right to privacy,
life, and Liberty guaranteed by the Fourteenth Amendment and 42 U.S.C. § 1983,

Third Claim for Relief

56.  Plaintiffs hercby incorporate by relerence paragraphs 1 through 55 above.
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37. By failing to give adequatc notice of the conduct proscribed, and encouraging
arbitrary and discriminatory enforcement, the Act is impermissibly vague in violation of the
Fourteenth Amecndment and 42 U.S.C. § 1983,

h Claim ief
58 Plamtffs hereby incorporate by reference paragraphs 1 through 57 above.
By endangering the health and lives of women, but not men, the Act violates the Equal
Protection Clausc of the Fourteenth Amendment and 42 U.8.C. § 1983.
WHEREFORE, Plaintiffs ask this Court:
A) to igsue a preliminary injunction and a permanent injunction restraining
Defendants, their employees, agents and successors from enforein g the Act;
B) to enter judgment declaring the Act to be in violation of the United States
Conatitution and 42 U.S.C. § 1983; and
C) to grant such other and further relief as this Court should find just and proper

b

including attorney's fees and costs.

Dated: March | , 2005 Reapectfully submitted,
47 ) Cary 15

Lk, fl oo 2hof /TS Aol tt. | g /WS
Linda A. Roscnthal ' Talcott Camp
Center for Reproduciive Rights Chakshu S. Palel (admission pending)
120 Wal) Street, 14™ Floor Repreductive Freedom Project
New York, New York 10005 Amecrican Civil Tiberties Union
(917) 637-3600 Foundation

) 125 Broad Street, 18" Floor

_gy{mié (L sz At / ] New York, New York 10004-2400
David A, Nacht, P.C. (P47034) (212) 549-2633

201 South Main, Suite 1000

18
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Ann Arbor, MT 48104
(800) 240-9044
(734) 663-7550

Attorneys for Northland Clinics and
Swummir Medleal Center, Inc.

19

Attorneys for Individual Physicians

;f%mm Yoo /1) S

Donna Lee (admission pending)

Roger Evans (admission pending)

Plarned Parenthood Federation of
Amenca, Inc.

434 West 33™ Street

New York, New York 10001

(212) 541-7800

Attorneys for Planned Parenthood
Mid-Michigan Alliance and Planned
Parenthood of South Central
Michiggn

iy

Michael J. Bteinarg (P43085)

Kary L. Moss (P49759)

Amecrican Civil Liberties Union
Fund of Michigan

00 West Hancock Street

Detroit, Michigan 48201

(313) 578-6814

Attorneys for Individual Physicians
and Flanned Parenthood Plaintiffs
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LEGAL BIRTH DEFINITION ACT
Act 135 of 2004

An inltiation of Legislation to define legal birth and the commencing of legal personhood snd rights; and
to provide immunity for certaln acts.

Ilslory: 2004, Aot 135, EfY. (sinc dic).

Cumpllcr's noter Thin now sot wan nroposcd by initintlve petition pursunal (0 Conwl (963, art 2, & % On June 9, 2004, the Inftiative
pulition wuw approved by un affirmativo vote of the majodty of the Senates elect snd Glod with the Soecrotury of Stale. On Juno 4, 2004,

the; initintive pulition wuy upproved by un uffirmatlve voto of the majoriy of the Membern eleet of the TTouss of Roprosontutivos und filed
wlth the Secretary of Stace. The Tepmliluru did nut volo peruant 1o Conat 1983, art 4, § 27, to givo inimodiate offoct to this coectiment.

wanwn 3331081 new THIS NEW SECTION (S EEFECTIVE 91 1DAYS AFTER ADJOURNMENT OF THE
2004 SESSION SINE DIE wwwes

3133.1081.naw Short title.
Sce. 1. This act shall be known and may be clied as the “logal birth definition act™.
Hintory: 2004, Act 115, LT, (uine dic).

MREEE 333 S8 e THIS NEW SECTION IS EFVECTIVE 91 DAYS AFTER ADSQURNMENT OF THE
2004 SESSTON SINE DIE whw*+

3133.1082.new Findings.

See. 2. The following findings arc herchy made:

(2) That in Roe v Wade the Unfied Stales suprarme courl dealsred thet sn unborn child is nol s person ss
understood and protected by the conatitution, but any born child is a legal parson with full comatitutional and
logal rights,

(b} That in oe v Wade the Tlnited States supreme court made no effort to define hirth or place any
resiriclions on the slates in defining when a humean being is considered born for legal purposcs.

(¢) That, when any portlon of & hutnan being bas been vaginally delivered oulside his or her mother's
body, that portion of the body can only be described as horn and the state has a rational basis for defining that
humian being as bom and vs 4 legal person.

(d) That the state has o compelling interest in protecting the life of o born peeson,

Hlstory: 2004, Aot 135, EfY. (slnc dic).

MUMRE 333 TORT . new THIS NEW SECTION IS EFFECTIVE 2f DAYS AFTER ADJOURNMENT OF THE
2004 SESSION SINE DHE #ewe»

333.1083.naw Perinate as legally born person; Immunity.

See. X (1) A perinate shall be considered o legally born pemoen for all purposcs under the law.

{2} A physlclan or an Indlvidual performing an act, task, or functlon under the delsgatory authority of a
physleian Is immune (rom criminal, civil, or ndministrutive liabilily [or performing sny procedure that resulls
in injury or death of a perinate while complating the delivery of the perinate under any of the following
CILCUmStAnuey:

() If the perinate is baing expelled from the mother's body a5 a result of a spontaneous abortion,

{b) If in thet physicisn's reasonable medical judgment and in compliance with the applicable stundard of
practice and care, (the procedure wis necessary in cither of the lollowing circumsiunces:

{1} To save the life of the mother and every rensonable effort was made to presarve the life of both the
mother und the perinate. )

(i) To avert an imminent threat to the physical health of the mother, and any harm 1o the perinate was
incidents] to treating the mother and not a known or intended result of the procedurs performed.

Hiatary: 2004, Act 135, FAT (sing dic).

wmmwd 3331084 new THIS NEW SECTION IS EFFECTIVE 91 DAYS AFTER ADJOURNMENT QOF THE
2004 SESSION SINE DIE #ewe»

333.1084.new Existing right, privilege, or protection.

Sec. 4. Nothing in this act shall abrogate uny exisling right, privilege, or protection under ctiminal or clvil
law that applica to an cmbryo or fotus.

History: 2004, At 135, EIT, (sing dic),

Handarad Friday, Fabruary 18, 2008 Page 1 Miohigan Comnplhed Lawa Complete Through FA 8948 of 2004
Regular Sesalon and the 2004 Conslidlonal Amondmonts

& Leglslative Councll, State of Michigan Courtasy of www. legislature.ni.gov
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BHOWE F32 V08T new THIS NEW SECTION I8 EFFECTIVE 91 DAYS AFTER ADJOURNMENT OF THE
2004 SEFSION SINE DIE #hen

333.1086.neaw Definltlons.

Sec. 5. Ay used in thie act:

{#) “Anutomical part” mesns uny portion of the anstomy of a haman being (hat haa not been severed from
the body, but nut including the umbilical cord or placenta.

(b) “Imminent thrsat 10 the physical health” means » physical condltion that if left untreated would result in
substantial and irevewible impairment of w mujor bodily functlon.

(¢} "Live™ means demonstrating | or more of the following biological functions:

(i) A detectuble heartbeat.

(i) Evidence of breathing.

(in} Evidence of spontaneous movement.

{iv} Umbilical cord pulsation,

(d) “Perinale” meany o live human being ut any point after which any anatomical part of the human bring
is known to have passed beyond the plane of the vaginel introitus until the point of complete sxpulslon or
extraciion from the mother's body,

{e} "P'hysivian” mcens an individual licensed by the state to engage in the practicc of medlcine or
asteopulhic medicine and surgery under article 15 of the public heslth code, 1978 PA 368, MCL 333.1610] to
333 18R3Y,

Mistorys 2044, Act 135, FIF. (sin¢ dig).

Rarderad Friday, Fabruary 18, 2003 FPage 2 Michigan Compliud Lews Gomplate Through PA 598 of 2004
Ragular Sassion and tha 2004 Corstitullgnal Amondmants

10 Leglsiative Councll, State of Michigan Courtesy of www. legisiature. mi gav
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BUANT TO LOCAL RULE 83.11

1. la this a case that hae been previously dismissed? ClYes -

If yes, give the following lﬁformation: @)
Cuurt:
| Caso No.:
Judge:
2. Other than stated above, are there any pending or previously | R
discontinued or dismissed companlon cases In this or any ﬁ,"f‘ f/)

other court, Including state court? (Companion cases are
mattera In which It appears substantially similar evidence will
be offered or the samae or related parties are present and the
casos arlae out of the same transaction or occurrence.)

If yus, glvé tha following information:

U.S. Digtrict Court for the Eastern District of Michlgan
Court;

Cane No.: _ 00-Cy-70385 and 00-CV-705RA

Arthur I, Tammow
Judge: .

Notes:
M
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CHMENT A —

TIES AND YS

NORTHLAND FAMILY PLANNING CLINIC, INC.; NORTHLAND FAMILY _
PLANNING CLINIC, INC. — WEST; NORTHLAND FAMILY PLANNING {CLINIC,
INC. — EAST; SUMMIT MEDICAL CENTER, INC.; PLANNED PARENTHOOD
MID-MICHIGAN ALLTANCE; and PLANNED PARENTHOOD OF SQOUTH
CENTRAL MICHTGAN, on behalf of themselves and their physicians, staff and patients;
and STANLLEY M. BERRY, M.D.; TIMOTHY R.B. JOHNSON, M.D.; KAROLNE §.
PUDER, M.12,; and RONALD C. STRICKLER, M.D., on behalf of themselves and their

patients,

Plaintiffs,

V.

MICHAEL A. COX, Attorney General of the State of Michigan, in his official capacity:
and KIM L. WORTI1Y, Proaccuting Attorney for Wayne County, in her official capacity,
individually and as representative of a class of similarly situated proseculing attorneys,

Defendanta.

Linda A. Roscnthal

Center for Reproductive Rights
120 Wall Street, 14th Floor
New York, New York 10005
(917) 637-3600

David A. Nacht, P.C. (P47034)
201 South Main, Suite 1000
Ann Arbor, MI 45104

(734) 663-7550

Atlorneys for Northland Clinics and
Summit Medical Center, Inc.

Talcott Camp

Chakshu 5. Patel (admission pending)

Reproductive Freedom Projcct

American Civil Liberties Union
Foundation

125 Broad Street, 18th Floor

New York, New York 10004-2400

(212) 549-2633

Attorneys for Individual Physicians

Donna Lec (admission pending)
Roger K. Evans (admission pending)
Planned Parenthood Federation

ol Amenca, Inc.
434 West 33rd Street
New York, New York 10001
(212) 541-7800

Attorneys for Planned Parenthood
Mid-Michigan Alliance and
Planncd Parenthood of South
Central Michigan

Michael J. Steinberg (P43085)

Kary L. Moss (P49759)

American Civil Liberties
Umon Fund of Michigan

60 West Hancock Street

Detroit, Michigan 48201

(313) 578-6814

Attorneys for Individual Physicians and
Planned Parcnthood Plaintifts
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ATTACHMENT B - COMPANION CASE STATEMENT

Pursuant to Local Rule 83.11(b)(7), partics must bring to the Court's attcntion any
“companion case” to a case that is being filed. "Companion cases” include ones in which
“subsiantially sirnilar evidence will be offered at trial,” or in which “'(he samc or related
parties are present, and the cases arise out of the same transaction or occurrence.” L.R.
B3.11(b)(7) AXi)-(ii). Companion cases include those that have already becn terminated.
LR 83.11(b}7)A)(ii).

The mstant case is a companion case lo Womanggre v. Granholm (Docket No. 00-
(CV-70585) and Evans v. Granholm (Docket No. 00-CV-70586), consolidated cases that
were before Judge Tamow. See Womancare v, Granholy 143 F. Supp. 2d 849 (E.D.
Mich. 2001} (“&meangarc”). That is because substantially similar evidence will be
offered at trial.

‘The cvidence offcred in this case will be substlantially similar to  and even
largely identical Lo — the cvidence offered in Womancare. Womancare challen ged the
constitutionality of the “Infant Protection Act,” Mich. Comp. Laws ("M.CL™§
750.90g; the instant cage challenges the constitutionality of the new “Legal Birth
Definition Act,” Michigan Public Act 135 of 2004 (to be codified as M.C.L. &8
333.1081-333.1085). The cvidence will be similar because the two laws are “tri ggered”
by the identical occurrence: the passage of any non-severed part of a living fetus “beyond
the plane of the vaginal introitus.”

The Infunt Protection Act challenged in Womancare made it u crime to kill a “Jive
infant,” defined as a “hurmnan fetus at any point after any part of the fetus is known to
exist outside of the mother’s body and has 1 or more of the following: (i) A detectablc
heartbeat. (11) Evidence of spontancous movement. (iii) Evidence of breathing. M.C L.
§ 750.90g(6)(a). “Part of the fetus” was defined as “any portion of the body of 4 human
fetus that has not been severed from the fetus, but not including the umbilical cord or
placenta.” M.C.L. § 750.90g(6)(c). “Qutside of the mother’s body" was dcfined as
“beyond the outer abdominal wall or bevond the plane of the vaginal introftus” M.C.L.

§ 750.90g(6)(b) (cmphasis added).

The Legal Birth Definition Act challenped here declares a “perinatc™ to be “a
lcgally bomn person for all purposes under the law,” M.C.L. § 333.1083(1), and dcfines a
“perinate” as a “live human being at any point after which any anatomical part of the
human being 1s known to have passcd beyond the plane of the vaginal introitus.” §
333.1085(d) (emphasis added). “Live” is defined as demonstrating 1 or more of the
following: “*(i) A detcctable heartbeat. (ii) Evidence of breathin g. (iii) Evidence of

: In uddition to the cvidence In this case being substantially slmilar to the svidence presented in

Womancars, many of the parties in the two cases are the same: Plaintl{fs Northland Family Planning
Clinle, Inc., Northland Family Planning Clinic, Inc. — West, Northland Family Planming Clinic, Inc. — Bust,
Planned Marenthood of Mid-Michigan, Planned Parenthood of South Central Michigan, and Timothy R. B.
Johnson, M.D., wcre also plaintiffa in Wognancare: the defendant in Womancare was the same delendant as
in the instant casc: the Attorney General for the State of Michigan in his official capacity; and the Plaintiffs
in this challenge are similarly sceking relief agginst a class of prosceutors throughout the State of Michigan.
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spontancous movement. (iv) Umbilical cord pulsation. § 333.1085(c). “Anatomical
part” is defined as “any portion . . . that has not been severed from the body, but not
including the umbilical cord or placenta.” § 333.1085(a).

Just as in Womangare, Plaintiffs in the instant case will offer evidence that a law
that cmminalizes killing a fetus after passage of any non-scvered part beyond the vaginal
introitus effectively bans virtually all abortions throughout pregnancy, including suction
curcttape, D&E, and induction aborlions. Just as in Wornancare, Plaintiffs will offer
evidence on surgical procedures and on how a non-severed part of an cmbryo or fetus
routinely passes beyond the plane of the vaginal introitus during virtually any abortion
procedure.

The evidence in this case may also be similar to the evidence in Evgns v. Kelley,
977 F. Supp. 1283 (E.D. Mich, 1997) (Rosen, 1.). However, the so-called “partial-birth
abortion” ban challenged in Evans v, Kellgy docs not share the "trigger” common to the
law challenged in the instant case and in Womancare, See Evans v. Kelley, 977 F. Supp.
at 1289-90 (quoting "partial-birth abortion" ban). Thus, although the evidence presented
regarding pre-viability abortion procedures criminalized by these statutes may be similar,

Evans v, Kelley is not a companion case.




