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 NOW COME Planned Parenthood of Michigan and Sarah Wallett, M.D., M.P.H., FACOG, 

and respectfully move this Honorable Court for leave to file the attached amici curiae brief, 

pursuant to MCR 7.312(H) and this Court’s Order of May 20, 2022, In re Executive Message of 

Governor.  In support of this motion, Planned Parenthood of Michigan and Sarah Wallett, M.D., 

M.P.H., FACOG, state as follows:   

1. Proposed amici curiae, Planned Parenthood of Michigan (“PPMI”) and Sarah 

Wallett, M.D., M.P.H., FACOG (together, “Amici”), are Plaintiffs in the matter of Planned 

Parenthood of Michigan & Sarah Wallett, M.D., M.P.H., FACOG v Attorney General of the State 

of Michigan, Case No. 22-000044-MM (Court of Claims, Gleicher, J.).  Amici seek permission to 

submit an amicus curiae brief to address two questions posed by this Court’s order of May 20, 

2022, specifically:   

(1) Whether the Court of Claims’ grant of a preliminary injunction in Planned 
Parenthood v Attorney General, 22-000044-MM, resolves any need for this Court 
to direct the Oakland County Circuit Court to certify the questions posed for 
immediate determination; and 
 

(5) Whether the questions posed should be answered before the United States Supreme 
Court issues its decision in Dobbs v Jackson Women’s Health Organization, No. 
19-1392, and whether a decision in that case would serve as binding or persuasive 
authority to the questions raised here.  
 

2. PPMI, which itself or through its predecessors has been in operation for at least the 

last one hundred years, is a not-for-profit corporation operating 14 health centers in Michigan, 

with headquarters in Ann Arbor. PPMI’s mission is to promote healthy communities and the right 

of all individuals to manage their sexual health by providing health care and education and serving 

as a strong advocate for reproductive justice. PPMI’s health centers provide a wide range of 

reproductive and sexual health services to patients, including testing and treatment for sexually 

transmitted infections (STIs); contraception counseling and provision, including provision of long-
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acting reversible contraceptive (LARC) devices; HIV prevention services; pregnancy testing and 

options counseling; preconception counseling; gynecologic services including menopause care; 

well-person exams; cervical cancer screening; treatment of abnormal cervical cells; breast cancer 

screening; colposcopy; miscarriage management, and abortion. PPMI faces possible criminal 

prosecution, licensure penalties, and other civil enforcement actions for providing abortions in 

violation of MCL 750.14 (the “Criminal Abortion Ban”) as written, and therefore brought suit on 

its own behalf, on behalf of its physicians and staff, and on behalf of its patients, who are at 

imminent risk of losing access to abortion in violation of their constitutional rights, absent a 

continued injunction barring enforcement of the Criminal Abortion Ban, or until declaration of the 

right to abortion under Michigan’s Constitution. 

3. Plaintiff Sarah Wallett, M.D., M.P.H., FACOG is a board-certified obstetrician-

gynecologist (OB/GYN) licensed to practice medicine in Michigan. She is a resident of the state 

of Michigan. Dr. Wallett has been the Chief Medical Officer of PPMI since March 2019. Dr. 

Wallett is also an adjunct clinical professor at the University of Michigan Medical School in Ann 

Arbor. Dr. Wallett has provided abortion since 2009. For providing abortions in violation of the 

Criminal Abortion Ban as written, Dr. Wallett faces possible felony criminal prosecution and 

licensure penalties. Dr. Wallett filed suit on her own behalf and on behalf of her patients, who are 

at imminent risk of losing access to abortion in violation of their constitutional rights, absent a 

continued injunction of the Criminal Abortion Ban, or until declaration of the right to abortion 

under Michigan’s Constitution. 

4. As set forth in the proposed amici curiae brief, Amici address questions 1 and 5 

posed by this Court’s May 20, 2022 Order, from the perspective of Amici who are actively 
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litigating these issues in the Court of Claims and are particularly aware of the need for prompt 

review to resolve the questions identified by the Executive Message of Governor.   

WHEREFORE Planned Parenthood of Michigan and Sarah Wallett, M.D., M.P.H., 

FACOG, respectfully request that this Honorable Court grant their request to participate as amici 

curiae in this case and accept the attached proposed brief for filing.   

Respectfully submitted, 
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INTRODUCTION 

Amici Curiae Planned Parenthood of Michigan and Sarah Wallett, M.D., M.P.H., FACOG 

(Planned Parenthood, or Amici) are plaintiffs in Planned Parenthood of Michigan v Attorney 

General of the State of Michigan, Case No. 22-000044-MM (Court of Claims, Gleicher, J.), and 

submit this amici curiae brief in support of Governor Whitmer’s request for prompt declaration of 

the right to an abortion under the 1963 Michigan Constitution, and to address two of the five 

questions posed by this Court’s order of May 20, 2022:   

(1) Whether the Court of Claims’ grant of a preliminary injunction in Planned 
Parenthood v Attorney General, 22-000044-MM, resolves any need for this 
Court to direct the Oakland Circuit Court to certify the questions posed for 
immediate determination[, and] 

 
(5)  Whether the questions posed should be answered before the United States 

Supreme Court issues its decision in Dobbs v Jackson Women’s Health 
Organization, No. 19-1392, and whether a decision in that case would serve 
as binding or persuasive authority to the questions raised here.1  

 
 

ARGUMENT 
 

I. The Court of Claims’ grant of a preliminary injunction in Planned Parenthood of 
Michigan v Attorney General does not obviate the need for this Court to promptly 
address the issues presented by the Governor’s Executive Message. 

 
The Court of Claims’ grant of a preliminary injunction in Planned Parenthood of Michigan 

v Attorney General does not resolve the need for this Court to promptly address questions posed 

by the Governor’s Executive Message. Both this case and Planned Parenthood of Michigan v 

Attorney General seek a declaration that MCL 750.14 (the “Criminal Abortion Ban”) violates 

 
1 Pursuant to MCR 7.312(H)(4), counsel for amici have authored this brief in whole. Neither 
counsel nor any party to this matter have made any monetary contributions intended to fund the 
preparation or submission of this brief, nor has any other person other than amici, its members or 
counsel made any such contributions including any monetary contributions.   
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multiple provisions of the Michigan Constitution, including the Due Process Clause and the Equal 

Protection Clause. The Court of Claims’ preliminary injunction is not a final resolution of those 

questions. Particularly because the fundamental-rights issues raised in both cases will most 

assuredly come before this Court, it is prudent for this Court to take up the issue as quickly as 

possible.   

The injunction entered by Judge Gleicher, while preliminary, should nonetheless be viewed 

as neither tenuous nor fragile, but rather well grounded in law and the recognition of the irreparable 

harm that would occur absent its issuance. Despite the recent filing of  a complaint for 

superintending control by nonparty entities (two organizational plaintiffs and two prosecuting 

attorneys) as a collateral attack on the Court of Claims’ preliminary injunction in Planned 

Parenthood of Michigan v Attorney General, that action poses no risk to the preliminary 

injunction. The complaint in that action has zero merit, as set forth in Amici’s forthcoming answer, 

to be filed by June 13, 2022, and which Amici will file in a supplemental attachment to this Court.2    

Further, while the Governor raises a concern that the Court of Claims’ opinion granting 

injunctive relief may not be binding on other Michigan trial courts, such a concern is not relevant 

given the scope of the injunction entered and the parties bound thereby. The preliminary injunction 

was entered against the top law enforcement officer of this state, the Attorney General, and through 

her it binds all state agents, officers, and entities, including those under her supervision. See MCL 

14.30. Should any of these state actors attempt to enforce the Criminal Abortion Ban, they can be 

 
2 The central argument of the complainants in the superintending control filing, was that the Court 
of Claims lacked jurisdiction due to the defendant Attorney General’s public support for abortion 
rights in Michigan and the lack of any other defendant. The complainants argued that the parties 
must have sufficient diverse positions on the merits in order for the Court of Claims to have 
jurisdiction. And while PPMI argued, and the court held, the law to be otherwise, on June 6, 2022, 
the Michigan House of Representatives and Michigan Senate filed a motion to intervene as 
defendants in Planned Parenthood of Michigan v Attorney General. 
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held in contempt of the injunction in the Court of Claims, no matter what trial court they bring 

their enforcement action in. It is therefore irrelevant whether other trial courts disagree with the 

reasoning or conclusion of the Court of Claims’ opinion, as there is no scenario where they could 

nullify that court’s injunction. In other words, the injunction is binding statewide not because that 

court’s opinion creates legal precedent for other courts, but because it binds—through the Attorney 

General—the state and its agents. Thus, what another trial court says about the basis for the 

injunction does not in any way diminish the power or effect of the Court of Claims’ injunctive 

order. 

The binding effect of the injunction precludes all prosecutions under state law. Under 

Michigan law, a litigant need not sue the prosecuting attorneys of all 83 counties to ensure that an 

unconstitutional law will not be enforced. Instead, because Michigan law provides that the 

Attorney General “shall supervise the work of . . . the prosecuting attorneys, in all matters 

pertaining to the duties of their offices,” MCL 14.30, a judgment against the Attorney General 

regarding the enforceability of a state criminal law is binding on county prosecutors. A county 

prosecutor, although elected at the local level, “act[s] as a state agent when prosecuting state 

criminal charges.” Cady v Arenac Co, 574 F3d 334, 343 (CA 6, 2009) (citations omitted); see also 

id. at 345. Indeed, the case captions in all such prosecutions state that the named-party plaintiff is 

the People of the State of Michigan. Prosecutors acting in the name of the people of this state are 

bound by judgments against the state official who supervises them. 

The United States Court of Appeals for the Sixth Circuit confirmed the binding effect of 

injunctions regarding state criminal laws in Platinum Sports Ltd v Snyder, 715 F3d 615 (CA 6, 

2013). The plaintiff in Platinum Sports filed a lawsuit to enjoin enforcement of a Michigan law 

that had already been enjoined in a previous lawsuit brought by a different set of plaintiffs. Id. at 
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616. The Sixth Circuit explained that the new plaintiff could not obtain additional relief because 

local prosecutors were bound by the permanent injunction against state officials that was already 

in place: 

The “executive power” of Michigan is “vested in the governor,” 
Mich. Const. art. V, § 1, and the Attorney General, as the top legal 
official in the State, is bound by a permanent injunction against his 
top client: the Governor. As for local prosecutors, they answer to the 
Attorney General, who is obligated to “supervise the work of . . . 
prosecuting attorneys.”[MCL] 14.30. Any effort by a prosecutor at 
this point to enforce the statutes—keeping in mind that no one has 
threatened any such thing—would be ultra vires. [Id. at 619 
(omission in original).] 
 

The existence of a fully intact preliminary injunction in Planned Parenthood of Michigan 

v Attorney General does not, however, undercut the need for this Court to exercise its authority to 

review the questions presented by both the Governor’s request for certification and by Planned 

Parenthood of Michigan v Attorney General. There continues to be a need for this Court to address 

the question presented by these cases: whether the Michigan Constitution protects the right to 

abortion in this state. The preliminary injunction ensures that people will not be abruptly deprived 

of access to abortion in Michigan if the United States Supreme Court eliminates the federal right 

while this Court decides the state constitutional questions presented, but it does not reduce the 

urgency of the need for the Court to resolve those questions once and for all.  

 
II. The questions posed in this case should be answered before the United States Supreme 

Court issues its decision in Dobbs v Jackson Women’s Health Organization, as a 
decision in that case would not be binding or persuasive authority to the questions 
raised here. 

 
The United States Supreme Court’s decision in Dobbs v Jackson Women’s Health 

Organization will not bind this Court or change its legal analysis interpreting the Michigan 

Constitution. The parallel constitutional questions presented by the Governor in this case and by 

Amici in their case are ripe for this Court’s consideration and require prompt resolution. 
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Whether the Criminal Abortion Ban violates the Michigan Constitution “is not dependent 

on any determination by” the United States Supreme Court. See Citizens Protecting Michigan’s 

Constitution v Secretary of State, 280 Mich App 273, 283; 761 NW2d 210 (2008), aff’d in part, lv 

den in part 482 Mich 960 (2008). This Court “alone is the ultimate authority with regard to the 

meaning and application of Michigan law.” People v Bullock, 440 Mich 15, 27; 485 NW2d 866 

(1992). As such, Michigan courts can “interpret the Michigan Constitution more expansively than 

the United States Constitution.” Id. at 28; see also id. at 29 n 9 (listing examples); see also People 

v Vaughn, 491 Mich 642, 650 n 25; 821 NW2d 288 (2012).  

In Mahaffey v Attorney General, the Court of Appeals observed that “the existence of a 

federal constitutional right to abortion is not necessarily relevant to [the] determination” whether 

a state constitutional right to abortion exists. 222 Mich App 325, 333–334; 564 NW2d 104 (1997) 

(citation omitted). Quoting Sitz v Department of State Police, 443 Mich 744, 761–762; 506 NW2d 

209 (1993), the Court of Appeals in Mahaffey explained: “[a]ppropriate analysis of our constitution 

does not begin from the conclusive premise of a federal floor. . . . As a matter of simple logic, 

because the texts were written at different times by different people, the protections afforded may 

be greater, lesser, or the same.” Mahaffey, 222 Mich App at 334 (omission in original).  

Since Michigan’s constitution stands independent of the federal constitution, Michigan 

courts are not bound by the contours of federal constitutional doctrine in applying any given state 

constitutional guarantee. See Glover v Mich Parole Bd, 460 Mich 511, 522; 596 NW2d 598 (1999); 

Bauserman v Unemployment Ins Agency, 503 Mich 169, 185 n 12; 931 NW2d 539 (2019); Gilmore 

v Parole Bd, 247 Mich App 205, 222; 635 NW2d 345 (2001); Sitz v Dept of State Police, 443 Mich 

744, 761–762; 506 NW2d 209 (1993). Michigan courts are “free to find that an individual has 

greater rights under a Michigan constitutional provision than under its federal counterpart when 
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compelling reasons to do so exist,” Glover, 460 Mich at 522, “even where the language is 

identical,” People v Goldston, 470 Mich 523, 534; 682 NW2d 479 (2004). Further, “‘compelling 

reason’ should not be understood as establishing a conclusive presumption artificially linking state 

constitutional interpretation to federal law.” Sitz, 443 Mich at 758. As the Court explained in Sitz:  

[T]he courts of this state should reject unprincipled creation of state 
constitutional rights that exceed their federal counterparts. On the 
other hand, our courts are not obligated to accept what we deem to 
be a major contraction of citizen protections under our constitution 
simply because the United States Supreme Court has chosen to do 
so. We are obligated to interpret our own organic instrument of 
government. [Id. at 763 (emphasis added).] 
 

This Court need not and should not await an opinion from the United States Supreme Court 

addressing a federal constitutional issue before it addresses the separate and distinct issue of the 

Criminal Abortion Ban’s illegality under the Michigan Constitution. 

Indeed, the constitutional questions raised in both the Governor’s suit and Planned 

Parenthood’s suit are fully ripe for review, regardless of the outcome in Dobbs. Both cases seek 

declaratory relief establishing the Michigan Constitution’s independent protection of the right to 

abortion. Suits for declaratory relief under MCR 2.605(A)(1) are ripe when the requested 

declaration “is needed to guide a [plaintiff]’s future conduct in order to preserve that [plaintiff]’s 

legal rights.” League of Women Voters of Mich v Secretary of State, 506 Mich 561, 586; 957 NW2d 

731 (2020), citing UAW v Cent Mich Univ Trustees, 295 Mich App 486, 495; 815 NW2d 132 

(2012).  State constitutional claims are ripe for determination where those claims ask for a 

“threshold determination” of law not requiring any factual development, even though it is possible 

that future events could moot the claims, so long as those future events would not affect the legal 

analysis. See Mich United Conservation Clubs v Secretary of State, 463 Mich 1009; 625 NW2d 

377 (2001) (mem); Citizens Protecting Michigan’s Constitution, 280 Mich App at 282–283. 
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Because the outcome in Dobbs will not change the Michigan Constitution, this Court can address 

the substance and application of those state constitutional protections today. Furthermore, in 

determining whether this Court should await a ruling in Dobbs, the Court should consider the harm 

being caused by the uncertainty of whether state constitutional rights will protect abortion 

providers and patients in Michigan should Dobbs overrule or modify the federal constitutional 

right to abortion. The Court should also consider the importance of its independent evaluation of 

the Michigan Constitution and a recognition of Michigan citizens’ rights, irrespective of how the 

United States Supreme Court changes the interpretation of the federal constitution. For both 

reasons, there is little value in awaiting the ruling in Dobbs.  

As addressed above, the Michigan Constitution has its own language and etiology, and an 

independent review of its protections of basic rights for Michigan citizens is necessary given the 

irreparable harm that Amici and their patients would face absent permanent declaratory and 

injunctive relief under the Michigan Constitution. And, while the existence of the injunctive relief 

granted in Planned Parenthood of Michigan v Attorney General has tempered the anxiety and 

uncertainty, the uncertainty will not be fully resolved, as detailed in Dr. Wallett’s affidavit, until 

this Court addresses the constitutional right to abortion under the Michigan Constitution. See 

Wallett Affidavit in Support of Plaintiffs’ April 7, 2022 Motion for Preliminary Injunction in 

Planned Parenthood of Michigan v Attorney General, attached hereto as Exhibit 1. 

Amici sought and obtained preliminary injunctive relief to maintain the status quo while 

the courts decide the constitutional questions presented. It is ultimately for this Court to resolve 

those questions. If the Criminal Abortion Ban is not declared unconstitutional and permanently 

enjoined, Amici and others face legal uncertainty without protection from investigations, 
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prosecutions, and administrative penalties for providing constitutionally protected abortions, and 

their patients face a risk of irreparable injury from the violation of their constitutional rights.  

 
CONCLUSION 

The Court should grant the Governor’s request for prompt declaration of the right to an 

abortion under the 1963 Michigan Constitution. Whatever the vehicle for this Court’s review, the 

mechanism is less important than the legal questions presented here and the need to avert 

widespread irreparable harm through permanent declaratory and injunctive relief. This Court has 

never considered or ruled on the existence of a state constitutional right to abortion, largely in 

reliance on almost fifty years of federal protections under the United States Constitution. But those 

federal protections are disappearing and the Court must promptly address the state constitutional 

questions now. Whether the matter is decided by this Court after a Court of Claims decision on 

Amici’s request for a permanent injunction and declaratory relief through a motion for summary 

disposition, or whether this Court agrees to direct the trial courts to certify the issue for immediate 

review, the Court must recognize the existence of a state constitutional right to abortion, and the 

status quo—access to safe, legal abortion in Michigan—must be preserved until the Court does so. 

Respectfully submitted, 

 
Hannah Swanson* 
Planned Parenthood Federation of America 
1110 Vermont Ave. NW, Ste. 300 
Washington, DC 20005 
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hannah.swanson@ppfa.org 
  
Susan Lambiase* 
Planned Parenthood Federation of America 
123 William St., 9th Floor 
New York, NY 10038 

/s/ Deborah LaBelle  
Deborah LaBelle (P31595) 
221 N. Main St., Ste. 300 
Ann Arbor, MI  48104 
(734) 996-5620 
deblabelle@ol.com 
 
Mark Brewer (P35661) 
17000 W. 10 Mile Rd. 
Southfield, MI 48075 
(248) 483-5000 
mbrewer@goodmanacker.com 
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(212) 261-4405 
susan.lambiase@ppfa.org 
 
Michael J. Steinberg (P43085) 
Hannah Shilling** 
Civil Rights Litigation Initiative 
University of Michigan Law School 
701 S. State St., Ste. 2020 
Ann Arbor, MI 48109 
(734) 763-1983 
mjsteinb@umich.edu 
 
* Appearing under MSC IOP 7.311(A)(2)(b) 
**Student attorney practicing pursuant to 
MCR 8.120 
 
 

 
Bonsitu Kitaba-Gaviglio (P78822) 
Daniel S. Korobkin (P72842) 
American Civil Liberties Union Fund of   
   Michigan 
2966 Woodward Ave. 
Detroit, MI 48201 
(313) 578-6800 
bkitaba@aclumich.org 
dkorobkin@aclumich.org 
 
Attorneys for Planned Parenthood of 
Michigan & Sarah Wallett, M.D., M.P.H., 
FACOG 
 

DATED: June 8, 2022 
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