UNITED STATES DISTRICT COURT
HORTHERE DISTRICT OF ILLIKOIS
EASTERN DIVISION

DOROTHY GAUTREAUX, ODELL JONES,

DOREATHA R, CRENCHAW, EVA RODGERS,

JAMES RODGERS ARD ROBERT M. PAIRPAX,
Plaintiffs,

NO. 66 C 1h60

-
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How comes the defendant Robert C. Weaver, Secretary of the De-
partment of Housing and Urban Development of the United States by Edward
V. Hanrahan,United States Attorney for the Northerm Distriet of Illinois,
and files herewith his memorandum, together with affidavits and support-

e

ing exhibite in support of his pending moticn to dismiss this csuse.

LETRODUCTORY STATEMENT
It is important to consider the case within the framevork of the

general operation of the low-rent housing program under federal law, and
in the light of the relatioanship of the Department of Housing and Urban De-
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w(m)ummummmmmmv(m).
E Attached hereto is n affidavit of Merie C. MeGuire setting forth that rela-
o L N M -

tionship in dstail, and showing the nature of HUD'S financial interest in the
CHA projects, the amount of securities outstanding om CHA projects placed




under contraet from 1950 to the present, the consequences of a cut-off
of Federal funds from these projects, and the fact that the CHA selects
the sites for its projects. A further affidavit by Marie C. MeGuire .

e —

shows that none of these plaintiffs have exhausted the federal ad-
ministrative procedure and possible remedy open to them.
The Housing Assistancs Administration. The Housing Assistance Ad-

ministration is an orgenizational unit of the Department of Housing and
Urban Development charged with the administration of the low-rent housing
program established by the United States Housing Aet of 1937, k2 U.S.C.

B 1401, et seq. The administretion of this Act was originelly vested

by the terms thereof in the Administrator of the United States Housing
Authority. Reorganization Plam No. 3 of 194T, 61 Stat. 954, 5 U.S.C. 133y,
created the Public Housing Administration, to be headed by a Public Housing
Commissioner; stated that the United States Housing Authority should be
administered and known as the PHA; and transferred to the Public Housing
Commissicner all of the funetions of the Administrator of the United States
Housing Authority.

The Department of Housing and Urban Development Act, effective November 9,
1965, P.L. 89-1Th, created the Department of Housing and Urban Developyent
and transferred to the Seeretary of the Department all the functions, powers,
and duties of the PHEA. The Secretary's Organization Order No. 12 transferred
to the Assistant Secretary for Renewal and Housing Assistance the lov-rent
publie housing program under the UBHAet of 1937, and created the Housing
Assistence Administration under said Assistant Seeretary. The povers and



 authorities of the Secretary of Housing and Urban Development under the

USliAet of 1937, with certain important exceptions, were delegated toithe

Assistant Seeretary by the Seeretary by order effective July 1, 1966,

31 F.R. 8967, and were, in turn, redelegated to the Deputy Assistant i

Secretary for Housing Assistance and other key officials.
The Chicagoe lousing Authority. The Chieago Housing Authority is a

body corporate and politic of the State of Illinois, ereated pursuant

to the Illinois Housing Authorities Law, Smith-Hurd Ill. Aan. 8t., Ch,

67 1/2. Under the Illinois Housing Authorities Law, the Chicago liousing
Authority is authorized to aceept financial sssistance from the Federal
Government to aid in the construction and operstion of low-rent housing
projects, and, to this end, to agree to conditions imposed by the Federal /
Government to obtain sueh assistance. Under an amendment to the Illindis
Housing Authorities Law, enscted in 1949, in selecting sites for low-rent
housing projects, lousing Authorities of ITllinois cities having populations
in excess of 500,000 may not acquire the sites until the governing body of
the locality has been advised of the deseription of the property or interest
therein and said governing body has approved scquisition thereof by the
Authority.

General plan for development snd operation of low-rent housing projects
under the USHAet. It is the function of the Department of Housing and
Urban Development (HUD) to extend Federal financial assistance to Loeal
Housing Authorities for the comstruetion and operation of low-rent housing
projects by granting loans and meking annual subsidy payments (ealled annual



contributions) pursuant to = contrect between the parties denominated

an Annual Contributions Coatract, whieh governs the relationships of

the parties for 40 years. Under the Annusl Contributions Comtraect,

during the plamning and early construction stages of a low-rest

housing project, HUD mekes direct loans, either from the fund ereated

by section 1T of the USHAet, or by borrowings from the Treasury under

section 20 of the USHAet, to the Housing Authority, teking in exchange

a Note, demominated an Advance Note, Vhen the costs of project plaamning

or construction spproximete $100,000, the Housing Authority sells onm the

market sceurities denominated Temporary Notes, and, with the proceeds

thereof, pays off and retires any moneys borrowed on Advance Hotes,

using the belance obtalned to continue with plenning and comstruction.

The Temporary Notes are made marketable by a HUD commitment to make moneys

available, if necessary, to pay prineipal and interest as they become due.
Successive issues of Temporary Notes are marketed (each issue paying

off and retiring the preceding issue) until the projeet approaches 80 to

90% of completion. At this time the projects are permanently financed by

an issue of bonds, the proceeds of wvhich pay off and retire the preceding

Temporary Notes. The bonds mature serially over a Lk0-year period and are

secured by a pledge of the HUD amnual contributions, which, under section 22

of the USHAet, must continue until sll the bonds are paid, The annual con-

tributions, each yemr, in aceordance with seetion 22(b) of the USHAct, are

suffielent, with revemues from the project, to pay prineipal and interest to

maturity. Under section 22 of the USHAet, the full faith and credit of the



United States is pledged to the payment of all smounts agreed to
be paid by HUD as security for the Notes and Boands.

(1]

In practical operation of the low-rent housing program, tlu

L

existence of the progran is sutirely dependent upon semtizuing,
year to year, Pederal ﬂu;um ‘assistance. The USHASt comtem-
plates and anticipates that the beneficiaries of the program
(families of low income) cannot pay an ecopomie rent, sufficient
for the Local Housing Authorities such as the CHA to meet all
operating costs and also pay off the capital costs of the projects.
Under the plan of the USHAet, Housing Authorities, out of income
derived from the projects, pay operating costs (imeluding provision
for reserves and payments inm lieu of taxes) and if any amount of
revenue is left after this disposition, the remaining smount (called
Residual Receipts) is used toward payment of the capital debt.
After Residual Receipts are so used, any further amount which is
necessary to pay the principal and interest on the Honds and Hotes is
met by the aunnual contribution, paid from funds appropriated yesrly
out of the Treasury of the United States.

Under the USHAet federally assisted projects may only be used to
house lov-income tenants. Under the Illineis Statute (section 25)
the Chicago Housing Authority may charge reutals only "within the
finaneial reach of persons who lack the amount of income which
[the Authority] determines ® * ® to be necessary in order to obtain
safe, sanitary and uncongested dwelling accommodations ® * . Thys,
the CHA camnot raise its rents to an amount sufficient to pay debt

)/
service as vell as operating expenses. For the fiscal year ending
5



December 31, 1965, HUD 96.67% pf the amount needad to pay the debt v

lfn of Hovember 1, 1966, the Chicago

servies on the projects otmm;
Housing Authority has outstanding in the hands of private investors

liotes and Bonds totaling $341,182,870.00, the primary security for which "
is the HUD annwal contributions, and the secondary security the projects

of CHA., The above amount includes all projects of the Chicago Housing

Authority whether contracted before or after 1950,

The federally assisted low-rent housing projects of the Chicago
Housing Authority, an Illinois muniecipal corporation, are plamned, con-
structed, owned, and operated by the CHA, not the Federal agency. The
members of the Hoard of Commissioners of the Houwsing Authority are loeal
ecitizens appointed by the Mayor, with the counsent of the Chieago City
Couneil. The Housing Authority is wholly leoeally controlled except to
the extent that it must meet the requiremesnts of the Federal laws or
the provisicas of the Ansvel Contributions Comtract. Upen failure toj
live up to the requirements of the Pederal law or certain provisions \

of She Aumwal Gontvidutiens Gomtoust (see Part Tve, Avtiele ¥, thevest), | =
the Federal Covernment reserves the right to demand title or possession
of the projects.’ ==

| Beesuse of the substautisl Pederal finaneisl investment, HUD also
requires Housing Authorities to execute and record Declarations of Trust 4;/

in favor of HUD and its Note or Bondholders on all project property, both i
real and personal, and on all income, remts, revenues, or other personalty L



mwudnmmmm.AMﬁ-mm,n. ‘

under the Anmuel Contrilutlions Coutrest, requires certaln epprovals /
by it of come of the actions taken by the Housing Authorities. Oue
of these approvels relates to the Chicago Housing Authority's action |
vhich 1o the subject mstter of this suit, i.c. site selection. e
HUD funetion is s agproval only; it is not a selection. '

Usder section 1 of the USH Act it 1o declaved to be the policy
of the United States to vest in the Houslug Authorities the meximm
amount of respousibility lu the administration of the lov-vent housing
grograa. This inciudes the right vested in the Housing Authorities to
select sites on waich to construct the projects. ihis right of the
Housing Authorities is recognived in Purt Pwo, section 103 of the Ammel
Contributions Contract between CHA and HUD, end hes been o right recagnized
by afainictrative prectices singe the imeeption of the low-rent progres,
..Muormsommm,fmwa,wﬁm
section 108, of Part Two of the Asmusl Contribtutions Contract, also rocog- |
mwmwmwmuwwnnumwa
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Housing Autliority. | =5
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2ACHEO it b
e Chisugo Housing Autiority for the 1965 projects, referred o in
wmmmmz«:*‘u‘uwmﬁm."%xﬁ
mspect to the sites dor Lue 1900 projects, rederred o in the Cosplaint

L

a8 the "Tvelve Proposed Frojects,”’ B is segotiating with the Chicago &9
s '[’ iu”c_
lousing Authority e guestion of appovel of these sites. | Wl
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Flaintiffe, on bebalf of themselves snd others eimilarly
cltuated, seek o declaration that the CHA since 150 has selected
and is selecting sites for family low-rent projects only in Hegro
neighborboods and not Lo white neighborhoods; that this is contrary
to thelr rights wider the Pifth Amsndment and Section 601 of the
Civil Rights Act of 1904; and that plaintiffs hawe the right to halt
the employment of Fedeval fwids in aild of the discriminstory aspects
of the housing sctivities of the CHA. Plaintiffs demand en injunction
against defendant to halt use of Pederal funds in ald of the allegedly
discrinisatory aspects of the CHA housing ;rogrus.

Plaintiffs do sot powsess the personal lajury vhich would
be required for any constitutional or statutory right to uaintain this

——

!

|

|

|
|
|

suit. In the firet place, the alleged injury for vhieh plaintiffs sesk
redress 1o the menoer of seleation of aites fur low.sent housing projects.
Site selection, however, is not a function of defendant; 1t 18 & functicn
of the CHA which 18 not o defendant in this sult. Since neither defendant

that functlon, bhe cawwt Lo charmged with inflicting an injury which resulte

Lm the perfommnce thereof.

. Moreover, the nature of injury claimed by the plaistiffe in their

}

- complaint does ot give them standing to insist oo & curtalling of the

expanditure of Pederal funds. They do not come within the rule stated Wy
A an w “iaf m"‘ k‘p % ‘”uﬁ 575,
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“This Court has held that the interests of a taxpayer
in the moneys of the federal treasury are too indeter-

The courts have uniforamly denied that private citizens, as such, have
sufficient legal interest to enjoin or compel the acts of federal agencies
based purely on & shgwing of public interest and not a direct and immediate
_finencial interest. Frehm v. Tennessee Va iy, 41 F.oupp. 83
(1gt1).

government 1s that federal funds are being misused by the recipient which
is the CHA. As the Supreme Court stated in Frothinghanm v. Mellon, 262 U.s.
W47 (1923): j/

"(Where an interest) is shared with millions of others,
it) is comparatively minute and indetemuinable #* # #
and) so remote, fluctuating and uncertain, that no
basis is afforded for an appeal to the preventive powers
of & court of equity.” (p. 487)

[“ Moreover, the acts of the federal govermument have ila no way

\&ummmmwmmmarmmm.
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; The acts of defendant are, and the acts of the former agencies

o 4 were, merely to expend federal funds in the mamner deseribed in the intro-
"% guctory portion of thié Memorendun. Courts have uniformly declined any
standing to complain of the acts of federal agencies where plaintiffs

claim thet the use to which the funds were put by a local agency damaged

(C.A.D.C., 1955) 225 ¥.(2d) 527; Kansas C
MeKay, (C.A.D.C., 1955) 225 F.(2d) 92k;
(C.A.D.C., 1956) 230 F.(24) 827. The last two cases consider Title I of the
Housing Aet of 1949.

mwcthhtuummtmmﬂmmm
by the actions of this defendant. The whole tenor of Title I of the Housing

<

Act of 1945 is to insure wise and fair wee of fedeval funds. Hoffman v.

Stevens, (D.C. Pa., 1959) 177 F.Supp. 898. Failure to cbserve the provisions

amwtmtunruewammammmw-mmu

authorities, not between these plajatiffs and the federal authorities.
United States Cireuit Courts of Appeal in four circuits ineluding

the Seventh Circuit, have determined that a perty not privy to the contract

mmmmsumm:mmumtwmw

assistance under Title I of the Housing Act of 1949 (ke v.8.C. §1450 et seq.)

mmsmwmmtmwmn-ammmt(mm

owner, taxpayer, relocates, or affected business enterprise) in the urban
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6 al., 310 Fed. 24 99 (Tth Cir. 1962), cert. denied

373 U.S. 924, wherein numerous plaintiffs, ineluding property owners,
buginess interests and residents of the project area, sought a

Beceuse the position of the plaintiffs in that cuse is s0
similar to the plaintiffs iu the instant case, we guote directly from

the oplnien in the Harrison-Halsted case on this losue of standing

ok
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statute
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units.
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o sue:

The Seventh Clrewit deslt with this issue extensively in
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govermamit agencies fyom proceeding with the urbas renewal under-
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contract have no standing to eaforce cobditions
on redevelopment agencies by the United States,
those suing would Lenefit sugh enforcement. Gart v.
Cole, 263 F.2d4 24k (24 Cir., 1959); Allied-City Wide, Inc.
v. Cole, 97 U.5. App. D.C. m.aaor.aian (19956); ef.

Ll

Pittsburgh Hotels - Urban Redevelopment Authority
of Pittsburgh, 309 F.2d an-., m). )
ponneon, St &i. V. S8 L - e oa by i .

Te urban rencvl cases o like effiect in the Second asd iird -
Cizeuits ave cited in the above-quoted portion of the opinion in the ;)
m,aﬁer.ummm 19 58 ),m den. 359 U.8. 967; and o

340 F.24 939 (2nd Cir. 1965 ).

maintained in a federal court, "1t must clearly appear that defendant‘'s
acts constituted the invasion of plaintiff's private legal rights.’

310 P.24 at 103. Since plaintiffe allege jurisdiction on the basis of
the presence of a federnl guestion, they must point to some federal law
conferring a right to malntein this suit. Under Counts IX and IV, thay
contend that their right to sue stems from the Civil Rights Act of 196%.

/ (Under the remaining Coumts, plaintiffe fail eoven to attempt to show

standing. ) -




A like comtention regarding the CivilRights Act was
recently rejected by Judge Bdwin A. Robson in Green Street Association v.
Rieha ¢t al., (D.C.H.D.ILL., 8. Div., No. 65 C 1645, decided
Mm,w;mml C.A. T No. 15619). 1In that suit to enjodn
action by defemdants in o proposed urben remewal project in Chicego, the
Court held that privete plalatiffs could not derive stending from that
Act. That ruling was well supported both Ly the statute itself and appli-
cable precedent.

Prelininarily, we note that “/E/ here ave instances where an
individual has no legel remedy even though o federal law affecting his
interests may have been viclated. Some statutes create merely publie
rights, enforesable only Ly the sgency charged with thelr administwmtion.’
340 P.24 939, 950 (C.A. 2)s Thus
in the Berry case, 1t was hald that the owmer of a hotel near an urban
development project had no standing to enforce the provision of the Housing
Act forbidding the inclusion of transient housing in such a project without
8 competent independent survey showing the ased for such housiag. 42 U.8.C.
1456(g). The court pointed out:

"If loeal officials do not comply with B 1456(g)

the Housing Agency can vindicate the public interest

by vithholding federal funds, but private hotel owners

are given no rvemedy. "

340 ¥.24 at 940,

The language and legislative history of Title VI of the Civil
Rights Act of 1964 meke it plain that this statute ic also oue which is
to be enforced Ly the withholding of federal funds Ly the federal agemcy
involved, and not by & privaete sult against the federal agency.

13



Plaintiffs contend that their right to sue is conferred by
Section 601 of the Civil Rightes Act of 1964, which provides that:

"o person in the United States shall, on the

o it S o

financial assistance.
42 U.5.C. 2000d. PFlaiotiffs allege that the CHA projects in issue
violate the stetute in that site 51355 "%ends to retntorce o segregated
residentlal pattern in Chicago. This violation, plaintiffs conclude,
confers on them a legal right to enjoin the defendant responsible for
Federal assistance to CHA from further assistence to that local agemcy. * —

The difficulty with this argument is that 1t overlooks the
remalaing sections of Title VI of the Civil Rights Act of 1964. These
sections (Sectione G602 and 603 of the Act, 42 U.5.C. 2000d-1, 20008-2)
establish an elavorste procedure whieh federal sduinistrative officlals
mmmmmmem«W
mwmmmwu&mm
Once the appropriate federal officials, heving followed this procedure,
mwummum,mumumfwswanm.
See Section 603, 42 U.5.C. 20004-2. Title VI was not intended to suthor-

m;m-mxmmwmc:mmumwmnﬂn

bypessing the administrative procedure established by the statute.

The procedure esisblished by the Act for enforcement of Seetion
601 is detalled and explicit. The federal agency wust advise the party
guiity of discriminstion of its fallure to couply with Section 601 and
the agency’'s regulations under it. 42 U.5.C. 2000d-1. The agency mst
raie o determination tuat compliance cannot be secured by voluntary means.

1k



Jd. The agency hes diseretion to seek compliance by means other

than & cut-off of funds. Id. If there is a cut-off, it must be
proceded by o formal administretive heering and an express admini-
strative finding, bused on the record, of a fallure to comply. .
This finding is subject to judicial review under the Administrative
Procedure Act. Section 603, 42 U.5.C. 20004-2. And the cut-off of
funds may not became effective until 30 days after the head of the
agency files with the appropriate committees of the House and Senate

a full written report of the circumstances and the grounds for the
asction. Section 602, 42 U.£.0. 20004-1.

to effectuate Title VI Ly issuing regulations “which shall be consistent
with achievement of the objectives of the statute autboriszing the
financial assistance in comnection with which the action is takea.'

k2 U.8.C. 2000d-1. Pursuant to this statutory directive, the Housing
and Home Pinance Agency in 196b issued s detailed set of regulations
covering a broad range of programs administered by tle Agency, including
slhum clearance and urben renewal under the Housing Act of 1949. 24 C.F.R.,
Fert 1. These regulations comtain fwrther procedures for the enforcement
of Title VI. Paricdic compliance reports are required from recipients
of federsl sid. 2 C.F.E. 1.6(b). The agency sust periodically review
reciplente ' practices to detemmine whether they are in compliance.

2h C.P.R. 1.7(a). BRecipients of aid ave reguired to zake availuble to
the beneficiaries of the federally-assisted progras relevast inforumation
concerning the protections of the Civil Rights Act of 196k, the regulstions
under 1t, and their aspplicability to the program. 24 C.F.R. 1.6(d).

15



The regulations additionally provide that persons who believe
themselves to be subject W prohibitdd discrimination -- i.@., persoas

in the position of the plaintiffe here -- msy file a written complaint

with the Agency, not later than 90 days afier the alleged discrimination.

2% C.R. L.7(b). The Agency must then prowptly investigate. 24 CMR. 7 )
1.7(e). If the Agency finds upon investigation that further action is

not warranted, the complaicect wust be o motified in writing. 2k C.F.R.
L.7(@)(2). I investigetion indicstes a failwre to comply, there must be

an attenpt to reosolve the matter by informel mesas. 2k CJF.R. L.7(a)(1).

If inforusl means of complisnce fall, the Agency hes the diseretion
e in lleu of & cut-off of funds -- t0 refer the case to the Department of
Justice for appropriste procesdings under other provisious of the Civil
Rights Act or other Federal or State law. 24 C.F.R. 1.8(a). This action
mst receive the approval of the Adainistrstor, and must be preceded uy
further efforts al voluntasy compliance. 2% C.F.R. 1.5(d). In case a
eut-off of funds is sought, the regulations muke detailed provision for
e full aduinistrative aearing. 24 C.F.R. 1.8{(c), 1.9, 1.10.

Plaiatifls here iguore the statutory procedure and regulations
adopted in furtherasce of stefute, relylng on the sssumption that Sectdon
601 impileitly confers on them the right to bring an lanjunctive action
against federal officials sdulnistering federal financial assistance.

The statutory jrocedure caunot, however, be ignored. It was
established for a definite purpose, which would be frustrated W plalatiffs’
reading of the statute. The primary purpose of the statutory procedure was
to moke sure that the cub-off of federal funds is & 'last yesort, to be
used only if all else falls to achieve the real objective, the eliminatiocn
of discriminetion in the use and receipt of Federal funds.” 110 Cong. Ree. 654l

16



(March 30, 1964) (Sen. Humphwey). It is for this rosson that Congress
mmmnmm@-uumm,
and, failing such efforts, gave the agencies discretion to attempt to
eliminate the diseriminetion through other types of legal mction, rather
than through & cut-off of funds. —  If Section 601 is read to suthorise
& fedaral court suit to coupel a cut-off of funds, the reguirement of an
adninistrative attempt to achieve voluntary complience, or to find cther
meaus of enforcement, is Lypassed. The reguirement of s report to the
appropriste camnitlees of Congress before any cub-off takes effect is
hypassed. Plaiutiffs can only read Section GO1 as conferring them with
stacding to sue by ignorisg the procedures set forth in the very statute
Gu vhich they rely.
L/ Genutor gave the following explanation of the provision

of Section authorizing the agency t© seck compliance through
legal means other than a cute-off of funds:

Foyveover, the purpose of title VI is not to cut off -
funds, but to end racial discrimination. This purpose
is reflected lo the reguirement that any action taken

by the Federal depertment or agency must be 'consistent
with the achievement of the cbjective of the statute
authorizing the financial essistance in connection with
wideh the action is taken."’' In general, cutoff of funds
would not be consistent with the cbjectives of thefederal
assistance statute if there are swvailable other effective
means of ending discriminstion. And section 602, by author-
izing the agency o achieve compliance hvwoihnnnu
authorized by law' encournges agencies to find vays to ead
racial discrimination without refusing or teruinating
assistance.

110 Cong. Ree. 654k (Maxrch 30, 1964).

17



The short of the matter is that Title VI of the Civil
Rights Act of 1964 was intended to authorize federal officials to
out off federal funds on grounds of dlserimination, and to provide
an admainistrative procedure vherely the administrative action could
be reviewed. Title VI was not designed to suthori:e a cut-off of
funds by injunction at the instance of individual plalutiffs.

Certainly plaintills cannot derive standing from the Civil
Rights Act of 1964 when thelr effort here is to thwart and by-pass the
very procedures conberploted by that statute.

18
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regulations have been promulgated to effectuate Title VI of the
Civil Rights Act of 1964, and to prevent discrimination in fedevelly-
sssioted programs of HUD. 24 C.P.R. 1.1 ete. A recipient of fedeyal
funds such as the CHA

mwuw,whmmum
or the situstions in which, such housing * # # will

&
B
*
’

of the progran as persons of
2k ¢.P.R. 1.4{u)(2) !mu supplied.)
Under section 1.7(b) of the same vegulation,

who believes himself or any specific class
parsons to be subjected to diserimination prohibited
wwmxwwwawummmn
file with the responsible Agency officlal or his designee
& written couplaint. A complaiot mist be filed not later
mmmmmdm«mwuacm
unless the time mumwmmm
Agency official or his designee.  (Zwhasis supplied.)

E

Under section 1.7(e) an investigation by the Agency is then requived as
previcusly deseribed.

As is shown by the affidavit of Marde ¢. MeGuive, the
plaintiffs failed to follow this procedure, and no ellegation to the
coutrery is made in the Complaint.

19




The plaintiffn thus seek to by-pess not only the procedure
set forth in the Civil Rights Act which the defendant is required to
follow if funds wre to be cut off as prayed for. Plaintiffs further
seek the judicial relief before they have used the administrative
route by which the defendant might otherwise consider and evaluate
the jComplaiats raised here. Surely, before the courts will intervene
to disrupt a major Pedersl program which in this ease involves over
$361,000,000 in eomitments to date and many proposed units to house
large mumbers of needy people, there must be a prior opportunity afforded
to the agency to weigh the Complaints. GSurely it cannot be presumed
that the defendant, a nev Secretary of a new Departeent of the Federal
m.mwmm&wm“m
plaintiffs and their cowmsel may have gathered.

In Myers v. Butk Corp. 303 U.S. 41, 50-51 (1938)
the Supreme Court veferred to "the long settled rule of judicial admini-
stration that no one is entitled to judicial relief for a supposed or
tareatened injury uatil the preseribed administrative remedy has been
exhausted.” However, in detewmining when that rule will be followed and
vhen the doctrine will not be observed, three factors have been considered:
(1) extent or lack of injury from pursuit of the administrative remedy;
(2) degree of apparent clarity or doubt about administrative jurisdiction;
and (3) iavolvement of speclalized sdainistrative understanding. Duvis
Aduiniotrative Lav (1958 21.) #20.03, Vol. 3, p. 69. ‘This test was
adhered to in lone Ster Cement Corp. v. FIC, 339 P.22 505 (9th Cir. 1964).

Vhen the adiinistrutive proceeding involves nelther abnormal expense nor other

20



irreparable ham, and whon the lssue of jJurisdiction is either doubtful
or dependent upon specialized understanding in the ageney's field,
roquiring exheustion is normally desirable. Dayis. Administrative Lax

(1950 m1.) #20.03, Wol. 3, p. 0. The Supreme Couwrt has 20 held, as in
United States v. Sing Tuek, 19% U.5. 361, 179 (1904), where Mr. Justice
preliminary sifting process provided by the statutes must be gone through.”

Hove, plaintiffs have o simple aduinistruetive route open to thew.
Presumably it would be far less costly than this litigation. As noted
mhwmmmm,ﬂ-*mucmw (M
m:mwmmmmwww

Plaintiffs couplain of o prectice going Lueck many years, aud
caunot show vhat Lrrepereble hars would befall them 1if they were reguired
to make an administrative complaint. In this area vhere the defendant
and his Department adulnlster a vest nstion-wide program and there can
ba no doubt of his authority t0 hear casplaints of discriminestion and
to follow the procefures required of him by Congress, there exists that degree
of specialirzed sdministrative undevstanding which should induce a court to
mv-mmrmﬁs,m(mm-m@omm mu.a.vm
Phited States v. Ruzicka, 329 U.8. 287, 2ge.29h (1946).

Where Congress bas provided defendant with many tools short of
cutting off funds, he should be given the chance to consider whether they
are required before the courts will comsider the ratters complaiued of.
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There is no specific statutory consent to bring en action
such s Whis against the defendent. Vishout such consent no acticn
way be brought. Mianesots v. Uaited States, 305 U.s. 382 (1938);
Uaited States v. Sherwood, 312 U.5. 584 (1941); Lyneh v. United States,
292 U.8. 571 (1934). k

Plaintiffs m:um Jurisiictéon of this court

— —

under 28 U.s.c. 81331, In Hax

lousing and Home Finance Agency, 310 F.24 99 (7¢h Cir. 1962), cert. den.
mn.s.mb(m:i).ﬂ-mnmm(p 103):

TH#®® inaprivate sult in a federal court, where
it is claimed that a substantial federal guestion is
involved, it must clearly appear that defendant's acts
constituted the invasion of plalntiffs' legal rights. '

In that case, vhere plaintiffs sought much the same type of relief as is
sought here, the Cowrt there held (p. 106):
"As plaintiffs have falled to establish any stasding to
sue in this federal court action and have failed to raise
a substantial federal question, the decision of the
District Court, dismissing the amended complaint, must be
and is affirmed.”
Harrison-ialsted thus is dispositive of the claims in Coflats I and III

m«rmmwas U.5.C. B1331.
whether 28 U.5.C. m(&)mawmmanmmmw

Federal defendant in the light of Section 601 of Title VI of the Civil
Rights Act of 196k, 42 U.5.C. B 20004. In asserting that those provisions
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grant jurisdiction against a Federel agency, plaintiffs make a
fundamental error! The same Civil Rights Act of 1964 included very
special provisions Ly which this defendant is to secure complisnce

with Section 601. As discussed in detall hereinabove, the statute
mqumummmyaw
ation, administrative hearing to thet party, aod reporting to the
Congress before any cut-off of funds. 42 U.5.C. 20004-1; 20004-2.
Plaintiffs here would have the court read into 26 U.5.C. 20004 the intent of
Congress to grant Jurisdiction to the court under 28 U.s.C. 1343 (b) te
thwart and by-pass the very procedure thus established by Congress. lot
only do plaintiffs seek to thwart the administrative hearing thus avail-
ehle to CHA and the reguirement of reports by this defendent to the
Congress prior t0 cut-off, but they seek to thwart use of other and less
drastic tools given to the Seeretary to secure compliance short of cutting

off funds. It cannot be doubted that such would be the effect of the
injunetive relief preyed for in each Count of the Complaint here:

"That after a full hearing this Court permanently

Plaintiffs cannot pull themselves up by their own bootstraps
by claiming jurisdiction by reference to one section of the Civil Rights

2L



Act of 1964 80 as to seck o form of relief in direct conflict with

other provisions of the same Act. While it is conceded that Section
mwmmw,w-mwz;—:mm‘omm
mmmwwmww,mv.m
School Board, 240 F.Supp. 709 (W.D.la., 1965) the same provisions cannot
be read together with 20 U.5.C. 1343(4) to grant either standing to
plalntiffs to seek or jurisdiction to the Court to grant such relief against
the involved Federal agency.

Accordingly the Court lacks jurisdiction of the subject matter
in this suit against the Federal defendant.
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THERE IS NO JUSTICIABLE CONTROVERSY BETWEEN PLAINTIFFS AND DEFERDANT
UNDER THE FIFTH AMENDMENT OR SECTION 601 OF THE CIVIL RIGHTS ACT OF 1964
Plaintiffs seek a declaration that the Chicago Housing Authority
is selecting sites in a racially discriminatory manner in violation of
their rights under the Pifth Amendment and section 601 and that they have
the right to halt the use of Federal funds"in conmnection with the racially
diseriminatory aspects of the publie housing system” carried on by the
Chicago Housing Authority. They seek to enjoin Pederal financial assistance.
The Constitution, Art. 3, 82, linits the exercise of the judicial
pover to “cases and controversies.” The Declarastory Judgment Act, L8 stat.
955, (28 U.8.C. # 2201, 2202) is applicable to federel courts omiy in
cases of actual controversy. The controversy must be justiclable, i.e.,
it must be definite and conecrete touching the legal relationship of parties
having adverse legal interests. Thersfore, unless the complaint discloses
some legal interest in the plaimtiffs, no justieisble controversy is
presented for decision. [Frahm v. Tennessee Valley Authority, k1l F.Supp.

83 (1941); Public Service Comm. v. Wycoff, 344 U.S. 237 (1952).

The eontroversy between plaintiffs and defendant in this suit is not
a justiciable controversy. The Department of Housing and Urban Development
does not select the sites for low-rent housing projects in the City of Chicago.
The Chicago Housing Authority selects the sites. Indeed under the law,
the Annusl Contributions Contraect and administrative practice of thirty
years' standing, the defendent has no right to dictate to the Chieago
Housing Authority what site it shall choose. (Affidavit of Marie C. MeGuire)
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Since it is apparent that the selection of sites is done by the Chicago

Housing Authority, phintiffl' real controversy is with the Chicago

Housing Authority, not the Federal Government. Employers Group of Moter
Freight Carriers v. Hational War Labor Board, 143 F.2d 145 (CCA DC); National

War Labor Board v. Montgomery Ward Co., 144 F.24 528 (C.A. D.C.)
Speecifically with reference to section 601 of the Civil Rights Aet,

that section must be read with Sec.602 thereof whieh grants certain rights

to "recipients” of PFederal financial assistance, That this category excludes
plaintiffs was settled by this very court in Green Street Association, et al.
v. Richerd J. Paley. et al., No. 65 C 16h5, decided on Pebruary 11, 1966,

This court there stated: |

“The Civil Rights Aet of 196k does not

contemplate persons such as the plaintiffs

bringing actions such as the present one under

the Act.”

The eourt found there that the plaintiffs not being "recipients”

could not bring the action. Accordingly, it is clear that plaintiffs
here cannot claim the existence of any Jjusticiable controversy with the
Pederal agency administering the funds sought to be blocked by this action,
Accordingly, the complaint fails to state a claim upon which relief can

be granted.
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The grevamen of the plaintiffs' complaint is that the Chicags Houeing
Authority has selected and is continuing to select sites for low-rent
housing projects in vioclation of plaintiffs' rights under the Fifth
Amendment to the Constitution and 28 V.8.C. § 2000d. Plaintiffs them-
selves thus concede that ibe basis of thelr cleimed injury is an action
of the Chicago Housing Authority, not the named defendant in this suit.

Usder the United State: Housing Act of 1937, sectiom 1, waximum
responsibility for the saministration of the low-rent housing program
including the selection of sites is vested in the loecal agemey, the
Chicego Housing Authority. Further, the Department of Housing end Urban
Development and the sgencies that preceded it, in their aumual contri-
butions contract with the CHA and in established sdministrative regulations
and policy of nearly 30 years standing hes always conceded the right te
select sites to Local Housing Authorities, retaining for the Federal
agencies ouly the right to approve the sitea gffer their selection.
(Affidavit of Marie €. MeGuire). Usder the law, the contract, and the
HUD regulstions, the HUD, (including HAA), cannot and does not dictate to
the Chieago Housing Authority what site it should choose. It has the
right only to approve or to disepprove what the Chieagse Housing Authority
has done. It follows, therefore, that the Chicago Housing Authority, and
not BUD, would be in & position to set respecting plaintiffs' claim for
relicf concerning discriminatory site selection.



Moreover, an injunction prohibiting the Ueeretary of HUD from
extending Federsl financial assistance to the Chicego Housing Authority,
bottomed on a declaration that the CHA has selected and is continuing
to select sites on an illegal and unconstitutional basis and that Federsl
funds should mot be used in furtherance thereof, would drastically affect
the rights of the Chicago Housing Authority. The complaint alleges that
sinee 1950 the Chicago Housing Authority has been and is seleeting sites
in a raeially diseriminatory mammer. The complaint demands that Federal
funds be cut off if used to assist this actiom of the CHA., As drawa,
the requested relief would prevent the HAA from extending annual con-
tributions to the Chicago Houwsing Authority for some 71 projects con-
talning thousands of wnits, all placed under comtract ia 1950 and succeed-
ing years, should it be found that projects should be sited in White
neighborhocds and Negro neighborhoods on some specified proportiosmate
basis, The Chicago Housing Authority, Leing then unsble to operate these
projects for lov-rent howsing purposes, would have to convey to HAA title
and possesaion,

Under these circumstances where the action complained of is the
mtuormchLemBouiumuymdwnu«meaf
injunction would drastically affect the rights of the Chicago Housing
Authority, the Chicago Housing Authority is en indispensable party. Rule 19,
Federal Rules of Civil Procedure, Title 28, U.8.C. Without CHA es & party,
the court is without jurisdiction. JSalter v. Iekes, 89 ¥.24 856, 858.9
(C.A. D.C.) involved s very snalogous situation. See also Fulton Iven Co. v.

i
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Larson, 171 F.2d4 994, 996 (C.A. D.C.); State of Washington v. United
States, 87 ¥, 24 k21 (C.A. 9): Momey v. Wallis, 186 F.24 411 (C.A. 3);
Peyme v. Fite, 164 P.24 977, 980 (C.A. 5); Daggs v. Klein, 169 ¥.24 17k
(C.A. 9); Smart v. Woods, 18k ¥. 24 71k (C.A. 6); Berlinsky v. Woods,
178 ¥.24 265 (C.A. §); Jacobs v, Office of Housing Expediter, 176 ¥.2d
338 (C.A. 7); Ainsworth v. Dern Ballroom Co., 157 ¥24 97, 101 (C.A. 4).
Other cases to the same effect are Baltimore & O.R. Co, v. Chicago
River & I.R, Co., 170 F. 24 654, cert. den. 336 U.8. 9k, 69 8. Ct.

811, 93 L. ed. 1201 (C.A. 7 1948); Gramatan-Sullivan, Ine. v. Koslow,
250 F.24 m, cert. den. 353 U.8. 9”. 1L, ed, 24 m. " 8. Ct. 365

(C.A. 2 1957); Jarvis v. Shackelton Inhaler Co., 136 F.2d4 116 (C.A, 6
1943).

In a substantially similar suit, vherein plaintiffs sought a
declaratory Jjudgment to determine whether or mot the Publie Housing Ad-
ministration, predecessor to HAA, could give Federal financial assistance
to the Sevannah Housing Authority wvhich plaintiffs alleged was operating
ite low-rent housing projeets in s racially diseriminatory manner, and
for sn injunetion to halt Federal financial assistance, the Federal Dis-
triet Court for the District of Columbie granted a motion for susmary
Judgnent dismissing the Complaint. The United States Court of Appeals
for the Distriet of Columbis, sustaining the sction of the lower court

in the suit, Heyvard, et al. v, Public Mousing Adsinistration, 21b ¥. 24




222 (1954), stated at page 22h:

"We think the important constitutional issues raised,
whieh ought not to be disposed of in the absence of
necessity, Reseue Army v. Municipal Court of City of
Los Angeles, 331 U.8. S5hky, 568, 6T 8.Ct. 1409, 91
L. Bd, 1666, were not ready for decision. The con-
struction and administration of the housing project
is in the immediete control of the Savamnsh Housing
Authority, which is not before the court. That
ageney foramulated the challenged poliey. Its plan
has been approved by defendants but such approval
is by way of contractual arrengeueunts between the
State and Federal sgeneies. Litigation which seeks
Judicial deelaration of the constitutional invelidity
of those arrangements ought not to proceed without

_ opportunity to the State ageney to be heard as a party.

[ ] We do not nov deecide that the presence of the Savannah
Housing Authority is indispensable, but in any event it
is conditionally necessary within the meaning of Rule
19(v), Ped. R, Civ.P., 20 U.8.C.A, CompareGaugs. v,
Kirk, 91 U.8. App. D.C. 860, 198 v.24 83,

"Rule 19(b) provides that when ome not indispensable
ought to be a party if complete relief is to be accorded
between those who are, and is subjeet to the court's

Ine. v. United Artists Corporation, 3 Cir., 113 PF.24 703,
T07. With the controversy in its present status the proper
course is for the Distriet Court not to exercise jurisdiection
in the sbsence of the Savannah Jousing Authority. This
would not involve an adjudication of the merits or foreclose
the later exercise of diseretion to entertain a suit in
this jurisdiction in the absence of sueh Authority should
later circumstances establish the appropristeness of such
procedure. Opportunity is thus afforded plaintiffs to seek

w



to bring both Federal and State ageancies vefore a court
of competent Jurisdietion.’

The Heyward cese thus reserved the question of whether a Housing
Authority is an indispensable party to an action to declare whether
HAA is in viclation of the Comstitution and to eajoin HAA from supply-
ing Federal funds to an Authority alleged to be carrying out a racially
discriminatory housing program. Plalntiffs in the instant suit actually
seek declaratory Judgment that CHA is in violation of the Comstitution
and the Civil Rights Aet of 196k, In the light of Heyward, we submit
that the Chicago Housing Authority is an indispensable party in the
present suit.
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mmmum,m”muw‘%u
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‘for lack of jurisdiction of this court over the subject mstter of this
action against a Federal defendant, mmemmu
state a claim upon which relief can be granted, -uﬁwnumam
Complaint to join CHA as an indispenseble party.

In furtherance of the duty to administer a nation-wide housing
progran essisting the construction of housing for many thousands of our
citizens who would otherwise be ill-housed, this defendant must oppose
the major part of that progrem in Chicego.

Opposition to this suit in no way costradicts the dedication of
this defendant and all involved Federal agencies to the effectuation of
Section 601 of the Civil Righte Act of 1964 and to the proposition that

"NHo person in the United States shall, on the ground

of race, color, or national origin Le excluded from

in, be denied the benalite of, or be

mruumua
subjected to Wmmwmnwm g
receiving Federsl {insncial assistamce.” 4% u.s.C. 8

But the manner by which that vital statutory policy may be effectuated has been
carefully outlined by the Congress and gilven prectical channels and standards by
the administrative regulations mdopted pursuant to the statute. In the vords
of Senator Humphrey during the debate on the 1964 Act,

"% % % the purpose of title VI is not to cut off
M.-MN“MW.GOOM
mm,wmu mwm}:«u

erimination wi mwmm."
110 Cong. Rec MMm.w)
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4 that end, this defendant must remain free from the drastic
injunctive order sought by plaintiffs, and muet remain free to
evaluate such claims or couplaints of the plaintiffs that mey be
presented for his consideration.

Respectfully submitted,

JBE/ab/re 3




AFPFIDAVIT OF MAILING

STATE OF ILLINOIS )
Ss
COUNTY OF CO O K )

, being first duly sworn, on cath deposes and says
that he is employed in the office of the United States Attorney for the
Northern District of Illinois; that on the28th day of December , 1966

he placed a copy of:

MEMORANDUM AND AFFIDAVITS IN SUPPORT OF MOTION

OF DEFENDANT TO DISMISS
in a Government franked envelope addressed to each of the following named
individuals, and deposited each envelope in the United States mail chute,
located in the United States Court House, Chicago, Illinois, on said date
at the hour of about 3:30 P.M.

Mr, Charles R. Markels
One of the Attorueys for
Plaintiffs

120 South LaSalle Street

Chicago, Illinois 60603

SUBSCRIBED and SWORN TO before me
this day of December, 1966

NOTARY FUBLIC
M6227



