
IN THE UNITED STATES DIS TRICT COURT 
NORTHERN DISTRICT OF ILLINO IS EASTERN DIVISION 

DOROTHY GN;TREAUX , et a l. , 

Plaintif fs , 

v. 

THE CHICAGO HOUSING AUTHORITY, 
et al ., 

De fendants . 

RESPONSE OF PLAINTIFFS TO MOTION 
TO I NTERVENE 

No . 66 C 1459 

The motion to intervene is supported by "suggest ions " 

and a number of affidavits . The se do c ume nt s a ll ma ke esse ntially 

t he same argument: Housing i s despe r ate ly n eeded in the "Mode l 

Ci ties" areas of the City of Chicago i the Court.' s decree of 

July 1, 1969 in this cas e ( the "de cree ") i s s_uppos e d to .be 

preventing the Chicago Housing Authority ("CHA" ) from building 

public housing in t hese areasi therefore the decree should be 

modifi e d to exclude these areas . 

~lainti ffs ask that the mot ion b e denied for the 

r easons set f orth below . 

I. THE AFFIDAVITS DO NOT SUPPORT PETITIONE RS ' KEY ARGUMENT . 

Petitioners ' key a ssertion , on which their entire 

position r ests , is that the d e cree is preventing CHA fr om building 

public h ousing in the Mode l Ci t i es areas. No facts are supplie'd 



to support that asser tion . It is a n unsupported c onclusion . 

Seven basic forms of affidavi t have been filed . A 

typ ica l f orm states : 

"The order of the U.S . District Court in 
the matter of Dorothy Gautreaux et al . 
v. The Chicago Housing Authority et al 
No. 66 C 1459, h as had an effect o f 
halting all public housing development 
and r emodeling for the low-income 
famili e s in our area." (Affidavit of 
Ralph H. Me tca lfe , p .l.) 

The Append i x attached s e ts out the conc lusory ass ertions of the 

othe r forms of affidav i t . 

Some of the aff idavits s peak as i f the decree totally 

b arr ed CHA c o nstruction in the Mode l Cities areas . That, the 

Court we ll knows , is untrue . Other affidavits ass e rt or assume 

that the d e cree i mpedes CHA construction in the Mode l Cities 

areas . As to this , the Cour t i s not even told in a conclusory 

fashion, l et alone with fa c ts admissible in evidence , that CHA 

h as any p l ans for c onstruct ion in the Model Cities a r eas at 

all; o r if so what t hese pl ans are ; or whether such plans, i f 

any, are affected at all by the decree ; or how such effec t , if 

any, affects othe r areas of the City which may also desperately 

need low income housing ; e tc.* 

*In pape rs previous l y filed in this c ase the Court was t old that 
over a five year pe r iod the total number of public housing uni ts 
planned to be cons tructed in the three Mode l Cities areas which 
are in the Limited Public Housing area is 1, 45 0 u nits , and that 
most of these are not planne d to be constructed u ntil the period 
1971-73. (Memorandum of the Un i ted States , p . 11.) Moreov ; r , the 
decree only r equired that construct i on o f 700 dwelling units 
first b e comme nced in the Ge nera l Public Housing area, and that 
the r eaf ter units might b e c onstructed in both the General and 
Limited areas in a prescribe d r atio . The Court knows t hat CHA has 
a lready located sites for more than the initi a l 7 00 units . 
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Accordingly , the a ff idav its are d eficient and t he 

Court is pre s e nte d wi th a motion to intervene wh ich i s r ested 

exclusive ly up on a n undocumen t e d co nclusory a ssertion. The motion 

must b e d e nie d f or t h is r eas o n , since it is o f course f undamental 

that af f idavits must s e t forth facts admissib l e in ev i dence , not 

c onclusions . 2 C.J.S. Affidavits, §16 , pp . 952-53; Davenpor t v. 

Berma n , 420 F.2d 294 , 296 (C.A. 2, 1969). 

II. THE MOTION IS NOT TI ME LY . 

Rule 24(a) r e quires a " time ly app l i c a tion . " This 

application come s a y e ar a f t e r entry of the d e cree . The r ul e as 

to post- decree inte r vention is tha t, while it may b e a llowed i f 

ne c ess ary to pre s e r ve a righ t which c a n no t otherwi se b e protected , 

''such inte r v en t ion will not b e p e r mitted unless a strong showing 

is made ." 2 Ba rron & Holtzoff , Fed . Pra c. & Pro c . pp . 36 8- 69 . 

And s ee Uni t ed Sta t es v. Blue Chip S tamp Companv , 272 F . Supp . 

432, 435-38 (C. D. Calif. 1967), af f ' d. , Thr if t y Shoppe r s Sc rip 

Co. v. U.S., 389 u.s. 580 (1 968) . 

It is clear that here, a year after entry of the d e c ree , 

and without any showing of excuse for the del ay *, pe titione r s ' 

motion mu sL be viewed a s untime ly . 

*The motion says that earlie r a pplication for inte r vention "was 
impossibl e b e c a us e the judgment orde r did not a d verse l y affe c t 
applica nts until the occurre nce of events more full y des c r ibed in 
the afo resaid affidavit , '' ( ~6 ), but no such event s a r e des c ribed . 
The "suggestions" say that the Mode l Citie s Progr am wa s app.,...oved 
on June 26 , 1 969 , which was of course before t he decree was entered . 
(p .2.) They also r efer to d emolition in the City , bu t i ndica t e that 
substantia l d emolition occurre d in the 2-l/2 yea r s b efore the decree 
was ente r e d, and that the rate of demolition i n t he year sinc e . the 
entry of the d e cree a ppears to h ave slowed . (p . 3.) Moreover , in 

(cont. o n page 4 ) 
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III. PETI TIONE RS DO NOT MEET THE RE QUIREMENTS FO R I NTERVENTI ON 
OF FEDERAL RULE 24( a ) (2) . 

To intervene an a pp licant must show three t h i ngs : 

1. that h e has a recogniz e d inte r es t in the 
subject ma tter of the litigat i on; 

2. that h i s interest might b e impa i red by the 
disposition of the suit ; and 

3. that his interest is not adequate ly prote cted 
by the existing partie s. 

Edmond s on v . Ne braska , 383 F .2d 123, 126 (C.A. 8, 1 9 67). Pe ti tioners 

fail to mee t the s e r equirements . 

In Hatton v . County Bo a rd of Educ a tion , 4 22 F .2d 457 

(C. A. 6, 1970), a school d e s e greg a tion cas e , a motion to inte r vene 

was filed by p a rents of school childre n , who cl a i med to r ep r esent 

"a l arge ma j ority " o f the citize n s o f the c ounty in q ues t ion, for 

the purpose of opposing the d e f e ndant school boa rd' s desegregation 

plan . The motion was f ile d on the d ay the schoo l boar d ' s 

dese g r e g a tion plan wa s fil e d pursuan t to court o rder . The d istr ict 

court refus e d to pe r mit inte rve nti o n a nd the Cour t o f Appea ls 

a ffirmed agree ing with the district court opinion and inco r po r ating 

it as an appendix to its own . The district court op inion, while 

finding that the petitioners had sufficient " inte r es t " to intervene , 

s aid: 

"There is nothing in peti tioners ' motion 
p apers to indicate tha t their inte rests 
as reside nts of Ma ury County and parents 

(cont . fro~ page 3) 
ear l y 1970 a p rocedure was agreed to by both the Ci ty a nd the 
Departme nt of Housing and Urban Developme nt " to as s ure tha t n ew l ow 
income housing constructe d kee ps p ace with r educt ion of such housing 
by gove rnmental action ." See the e xchange of corre s pondenc e b etween 
Mayor Daley and the BUD Regional Administrato r whi c h is attached 
hereto and ma de a part he reof . 
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o f chi l dren attending the public schools 
are not be i ng adequate l y represented by the 
p resen t defendants . The r e c ord indicates 
tha t t he defendants have advanced every 
reasonable defense t o t h i s action , and peti ­
tioner s have made no al l egat i on of c ollusion , 
b ad f a i th , or gross neg l igence on the part 
o f the Board o f Educa_ion i n defending the 
suit . 

Pe titione r s seem to rely o n the fact 
tha t , b e c a u se t he p l aintiffs had standing as 
p aren t s t o b ring s u it agai nst t he Sc hool 
Boa r d , they , as parents , should be allowed 
t o intervene . This c ontention is wi t hout 
me ri t . In tervention is c oncerned with 
something more t han standing to sue . It is 
c o n c e r ned wi t h protecting an interest which 
c an on l y be p r otected through iLtervention 
in t h e c u r rent p r oceeding . This is not the 
situa tion here ." 42 2 F . 2d, a t 461. 

Here , for a var iety o f reasons , petitioners fail to 

meet the req u irement s of Ru l e 24 (a ) (2) even more c learly than did 

t he Hatton petitioners . 

A. Petitioners are merely r esidents of the City who s a y 

they would l ike additional CHA housing in their neighborhoods . 

Their i n terest is simp l y t hat o f persons desiring housing (althoug h 

no petit i one r has advised t he Cour t o f the natu re or . condition 

o f his p r esent h ousing , wh e t her h e or s he 1 s a t e n ant in CHA 

hous ing o r an app licant therefo re , e tc . ) No case of whi c h we are 

aware s ustains i n t e r vention o n such a t enuous basis . Petit~0ners 

lack the i nte r est of t he petitione r s i n Ha t t o n , and unlike the 

p e titione r s there wou ld no t h ave h ad standing to bring this sui t 

in the f irst ins tance . 

B. No reas on a pp ears to di stingu ish Model Cities areas 

from o t h e r areas o f t h e City in r espe c t of the need for housing . 

There is n o fac t u a l showing that low-in c ome housing is i n greater 
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demand in Model Cities areas than elsewhere in the City . The 

Court knows that low-income housing is ln desperately short 

supply in the entire City. Thus , even if a general interest ln 

housing constituted a sufficient interest to interve ne , which 

it does not , petitioners ' effort to intervene should be denied 

b ecause the interests they purport to represent are too narrow .* 

C. Petitioners do not appear to be asserting rights 

or interests of their own so much as rights or interests of the 

City as the recipient , and HUD as the grantor , of Model Cities 

funds . Th8 Court will judicially no t ice that Model Citi e s 

programs r est upon a . contract b etween two parties - the City 

and HUD . The interests of the parties to the Model Cities 

contrac~ - the City and HUD - should plainly not b e d e t e r mine d 

in the absence o f those parties and at the instance of individuals 

who purport , but wi t hout app arent authority , to speak i n their 

behalf . 

D. The re is no showing that petit ioners ' desire to 

h ave housing built h as bee n impaired by t he disposition of the 

case . There i s instead merely an unsupported conclusion (see I 

above) that the decree i n this c ase has prevented CHA from building 

housing in the areas in which petitioners r eside . For example , 

petiti oners make no showing that CHA ' s dilatory performance under 

the decree, rather than the decree itself, is not the cause of the 

problem thPy perc eive , or even that - quite apart from the f 2cree -

*Petitioners do not even claim t o represen t Mode l Cities residents 
as a class, and plainly could not do so . See E . below. 
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CHA had any plans at a l l for building i n the neighborhoods 

b etween the entry of the d e cree and the filing of the motion to 

intervene . 

E . There is no showing that petitioners are not 

a dequately r epresented by the parties . P l aintiffs r epre s ent 

a class of persons - app l icant s for CHA housing - who desperately 

need housing at l east as much as pet i tioners c laim to want it 

i n t heir ne i ghborhoods , and who have evidenced that nee d (as 

peti t ioners h ave not cl aimed to ) by applying to CHA for low-

i ncome housing . Al though the re c ord does not show the residenc es 

o f t he app l i c ants plaintiffs r epresent , the Court h as previously 

been advised t hat app l icants numbe r in the thousand s and it is 

i nconceivable that some of t hem do not l ive in the areas of the 

City in which petit i oners reside . Ac cording l y , there are 

numbered among the plaintiff c l ass persons who have the same 

genera l residence as petitioners and the same need fo r hous ing as 

petit i oners , but who have gone petitioners one step better by 

making spe ci fi c app l i c a t i on fo r such housing . There is no showing, 

o r even any effort t o s how , why peti t ioners ' legal inte rests are 

a ny di fferent f r om t hose o f the plaint i ff c lass just de scribed , 

a nd why t he r efore that i n t ere s t i s no t adequately r epresented by 

the p l ai n tiffs . * 

*Petitioners may mean t o asser t t hat s ince the p l aintiffs have an 
inte r est in desegr egation they a re not ab l e to represent p e ople who 
n eed housi ng despe r ate l y . Plai nti~fs deny that their inter ~st in 
desegr egation is incompatible wi t h t heir need for housing . Indeed , 
the Cour t k nows t h a t the pla in t i ffs are currently arguing in favor 
o f more str enuous enforcement o f the Court ' s decree in the interests 
of p r oduc ing more hous i ng more q u ickly . Moreover , the argument that 
the decree would impede t he construction of housing was vigorously 

(cont . on page 8) 
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F . Finally , petitione rs claim is without merit . It 

reduce s to the argume nt that b e caus e low-income housing is 

desperately needed , a resumption of the discredited and illegal 

policy of building such housing exclusively or large ly in black 

are as of the City is permissible. That argument was vigorously 

made by CHA and h as bee n considered and rejected by the Cou r t, 

which decided that '' the praisewort hy and urgent goals of low cost 

housing and urban renewal" do not . justify a racial separation 

policy . Gautreaux v . CHA, 296 F . Supp . 907 , 914 (19 69). 

In United States v . Blue Chip Stamp Company , 272 F . Supp . 

432, 440 (C. D. Cali f , 1967), aff ' d . sub nom Thrifty Shoppers 

Scrip Co. v . U.S., · 389 U.S. 580 (1968) , the cour t said : 

"There is no merit to the cl a i ms pet itioners 
seek to a d vance ; inte r vention should thus 
be d e nied ... Petitioners here do nothing 
more than reiterate arguments previously 
presented ; they fai l to r aise any additional 
argumen t s not already heard a t l ength and 
denied b y this cour t . To permit intervention 
and vacation of the d ecree so that these very 
same argume nts can be heard again would impose 
an unwarranted burden on the parties and the 
court." 

CONCLUSION 

Pe tit ioners seek more housing . So do the plainti ff s . 

Thus, any difference of v i ews between petitione rs and plaintiffs 

is l ess important than the area of agreement and aris e s from 

(cont . from page 7) 
made by CHA , and the Court fully considered such argument p~ior 
to t he entry of its d e cree. See F . above . Thus , to the extent 
petitioners be l ieve that their interests have not been a dequate l y 
r epresented by the plaintiffs , it may be said that their argument 
h as been vigorous l y made by the defendant . 
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petitioners ' erroneous perception that the d e cre e, rathe r than 

t he dilatory performan c e of CHA , h as slowed the progress of 

public housing in Chicago. The remedy is not to scrap the 

Court's decree but to seek prompt and strict enforceme n t of 

it. 

The h arm which would flow from granting petitioners ' 

r equest would b e devas t ating . The Model Ci ties areas comprise 

large portions of the City , housing over 300,000 people . If 

these areas were exclude d from the decree the re would b e nothing 

to prevent CHA from c on centrating all or nearly all of its 

future construction in t hem, thereby vitiating the d e cree . The 

effect would b e to open the doors once again to an unconstitutiona l 

segregationist public hous ing policy 1n the City , this time wi th 

o ffi c ial court sanction . The impact of such a defeati st 

dete rmina tion on the hopes of the plaintiffs a n d c o u n tl e s s other 

Ame ricans to whom t he spectre of a separ a tist soc ie ty is 

anathe ma , and to whom this Court ' s decree was a courageous 

rej ection o f that s pectre , would be incalculable . 

Asserting that the nation was rapid ly moving toward 

two increasing l y s eparate societies - white suburban and Negro 

c e ntral city - the Kerner Report said : 

"The Negro society will be permanently 
r e l egated to its current status , possibly 
even i f we expend great amounts of money 
and effort in trying to ' gild ' the ghe tto . 
In the long run, conti1uation and 
expansion of such a permanent division 
threatens u s with two perils. The first 
is the danger of sustained violence in 
our ci ties . . . . The second is the dange r 
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o f a conclusive repudiation of the 
traditional American ideals of individual 
dignity , freedom , and equality of 
opportunity ." (Bantam ed ., 40 7- 08 .) 

The Report c oncluded , 

"I f the effort [of pub-i ic housing programs] 
i s not to be counter-productive , its main 
thrust must be in nonghetto areas , 
p ar ticular l y thos e outside the c e ntral 
c ity. " ( Id. , 482 .) 

* * * * 

Petitioners ' po i gnant supporting affidavits do not 

support interve ntion , but they do confirm that the time h as come 

for strict enforcement of Sub sec tion A of Article VIII of the 

decree which requires CHA to us e its best efforts to increase 

the supply of low-income housing as r apidly as possible in 

conformity with the decree . 

Resp e ctfully submitted , 

Alexander Polikoff 
109 North Dearborn Street 
Chicago , Illinois 60602 

Char l es R. Markels 
231 South La Salle Street 
Ch i c ago , Illinois 60604 
CE6~4500 

Bernard Weisberg 
111 West Jackson Boulevard 
Ch i cago, I ll inois 
HArrison 7- 9250 

Mil.ton I . Shadur 
20 8 South La Salle Street 
Chicago , Illinois 
ANdover 3-3700 
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By: 

DATED : July 8, 1970 

Merrill A. Freed 
33 North La Salle Street 
Chicago, Illinois 
RAndolp h 6-9020 

Cecil Butler 
109 North Dearborn Street 
Chicago. Illinois 60602 
641-55 70 

Alexander Pollkoff 
Attorney for Plaintiffs 

-11-



APPENDIX 

Conclusory Assertions of the Seven Basic Forms of Affidavit 

FORM l - "I ask the U.S. District Court to permit public 
houstng to be develope6 in lo~ -rise and or town­
house or single family units in the Lawndale 
Model Cities area so that low-income families 
presently being d i splaced by demolition will be 
able to stay. " (Af fidavit of Dorothy Branch) 

FORM 2- "[ T] he orde r of the Federa l District Court of 
July l, 19 69 entered by Judg e Richard Austin 
effectively eliminates the possibility of public 
housing construction and r ehabi litation in my 
community . " (Affidavit of Edgar T . Thornton) 

FORM 3- "[H]ope and expectancy for living conditions rea­
sonably comparab le to that en joyed by othe r citizens 
within the City of Chicago and within the country , 
h ave not c ome to fruition b e cause said Ward is con­
tained within the "limited public housing area " set 
forth in the District Court order o f July l, 19 69 , 
which precludes public housing of any kind from be­
i ng constructed at the earliest possible moment . 
(Affidavit of George W. Collins) 

FO R11 4 - . "I ask the U. S . District Court to exempt the 

" 

four Model Ci ties Ar eas from its order of July l , 
1969 (Dorothy Gautreaux , et a l. v s . The Chicago Hous ­
ing Authority , et al. 66 C 1459) and permit the Chi ­
cago Hous ing Authority to begin i mmediately to build 
housing for lovJ -income families in our area." 
(Affidavi t of Wa lter Walker ) 

FORM 5- "[T]he orde r in the instant case entered on July l, 
1969 by Judge Austin place s the 29th Ward within a 
'limited public housins area ' and thereby precludes 
the kind o f construction which would enable reside nts 
of the 29th Ward to r emain in their commun i ty . " 
(Affidavit of Robert Biggs ) 

FORM 6- "[U]nless the original orde r entered i n this caus e is 
further modifi ed to permit some public housing in 
the ~ode l Cities Area of the 4th Ward , then the very 
people that this laws uit is designed to protect , 
will suffe r the most by reason of the enforcement of 
said original order ." (Affidavit o f Claude W. B. 
Holman) 



FORM 7 - "The orde r of the U. S . District Court in t he matter 
of Dorothy Ga u treaux , e t al. vs . The Chicago Hous­
ing Authority, et al . 66 C 1459 , has h ad an effect 
of halting all public housing development and r e ­
modeling for t he low- i ncome fami lies i n our a r ea ." 
( Aff~davit of Ralph H. Metca~fe ) 
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ill~ITE D 3TATES DISTRICT COURT 
NORTHERL~ DISTRIC'r OF ILLINO I S EASTERN DIVISION 

DOROTHY GAUTREAUX , et al , 

-vs -

THE CHICAGO HOUSING AUTHORITY , 
et al , 

Plaint i ffs , 

Defendants . 

) 
) 
) 
) 
) 
) 
) 
) 
} 
) 

66 c 1459 

NOTICE 

TO: Claude W. B . Holman 
54 Wes t Randolph Street 
Chicago , Illinois 60601 

Kathryn M. Kula 
Chicago Housing Authority 
55 West Cermak Road 
Chicago , Illinois 

PLEAS E TAKE NOT ICE tha t we h ave this day f iled 

a response to the motion to i ntervene , a copy of which is 

hereby served upon you. 

July 8 , 1970 

Alexander Po l ikoff 
109 North Dearborn Street 
Chicago , Illinois 60602 
641-5 5 70 

Alexander Polikoff , I 
One of the Attorneys for Plaintiffs 

CERTIFICAT ION 

I h e reby c ertify that I mailed a copy of the above 
notic e , to gethsr with t he re spon s e r eferred to t he r e i n , to 
the above designated persons at t he address e s indicated this 
8th day of July, 1970. 

Alexander Polikoff , -/ 
One of the Attorneys for Plaintiffs 


