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IN THE 
U>IITED STATES COURT OF APPEALS 

FOR THE SEVENTH CIRCUIT' 

No. 

·DOROTHY GAUTREAlJ'<: , et al., 
Plaintiffs-Appellees 

vs. 

THE CHICAGO HOUSING AUTHORITY, et al., 
Defendants -Appellants 

On Appeal f ·rom the Order of July 20, 1970 of the United 
States District Court of Illinois. 

Honora~le Richard B. Austin, Judge Presiding. 

MEMORANDUM IN SUPPORT OF DEFENDANTS 
J10TION FOR A STAY PENDING APPEAL 

Defendants ~ake the liberty of filing this brief memorandum 

in support of th'~ motion pending before this Court for a stay 

pending appeal b :Jcause of the most seriot..s nature of the issues 

presented. It i.~ defendants' contention that if a stay pending 

disposition of their appeal if not granted, they will have been 

denied the right to an effective appeal from the order of the 

District Court of July 20. The Chicago Housing Authority \<Till 

have been both d2nied a hearing and an a1 •peal from that denial. 

A grave issue - ~.1.0H best to provide publ ~_c housing for the poor -



is involve d. But the subject matter of defendants' appeal will 

have disa ppea red if their motion for a s ~ay is denied. More over 

the injury to defenda nts will clearly be irreparable if the stay 

is not granted: in addition to loss of t he right to an appeal, 

the ,injury that threatens is nothing less than, a mong o ther thing;:;, 

a collapse of th3 public housing e f fort in the City of Chicago. 

The key doc uments before this Court on this motion for a stay 

pending appeal are the July 1, 1969 J u d g ment Order (Exhibit A), 

the Order of July 20, 1970 (Exhibit B), Defendants' Motion to Vac~te 

the Order of July 20, 1970 and the attachment to it (Exhibit C), 

and the Answe r of Plaintiffs to the Motions of Defendan ts and the 

document s attach2d thereto (Exhibit F) and the August 14 Notice o f 

Appeal (Expibit "'). The opinion of Judge At:.stin whic h led to the 

Judgment Order of July 1, 1969 is reported in 296 F. Supp. at p. ] 07 . 

The pending appeal is not an attempted appeal from the July 1 , 

1969 Judgment Orier. The pending appeal relates only to Judge Au~ tin's 

order of July 20 and, in particular, to the provisions requirin g 

defendants to refer to the Chicago Plan Co~mission on August 20 -

tomorrow,and 30 days later to the Chicago City Council t he sites 

proposed for public housing within the Ci ty of Chicago. 

STATEMENT OF FACTS 

The confere :1ces in chambers which p :.·eceded the orde r of 

July 20, 1970 were "off the record". Although rep r esentations we ~~ e 
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made by some of ~he interested parties a nd by counsel , a nd 

va r ious papers supplied to the District Court, no testimony was 

taken from any one. It is also undisputed tha t the Genera l 

Counsel for the CHA sought to call as a witness an outside ex-

pert, Dr. Andrew M. Greeley, to testify 0:1 behalf of the CHA and 

was turned do\'m, and that CHA objected to the order of J uly 20, 

_, 1970. The va rious papers presented to the District Court were fL·st 

fi l ed of record i n connection with the defendants' motion to vaca~e 

the order of July 20, 1970* . 

The informal discussions with the District Court prior to the 

Jul y 20 order involved the general subject of whether CHA's act i-

vities constituted its "best efforts" to ':omply with the directivr;s 

of the 1969 decree that the CHA must: 

"*~-*administer its public hous i ng system in every 
respect***to the end of disestablishing the segre­
gated public housing system which has resulted from 
CHA's unconstitutional site selection and tenant 
assignme nt procedures. 

* * * * 
"[and] use its best efforts to increase the s upply 
of Dwelling Units as rapidly as possible in con­
formity with the provisions of this judgment order 
and take all steps necessary to that end, including 
making applications for fede1al funds and carry out 
all necessary planning and development" (Par. VIII, 
Ex. A., p. 9) 

* All of the pa9ers referred to are atte~hed to the plaintiffs' 
Answer to the Motion to Vacate (Ex. F) except the letter from 
Dr. Greeley which is attached to Defer.dants' Motion (Ex . C). 
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The current policy of the CHA and the reasons for it were 

set forth in papers presented to the Dis t rict Court. Thus, a 

copy of a June 25, 1970 resolution of CHA stated that: 

"***the Commissioners of the Chic ago Housing 
Authjrity having cons idered the many and complex 
sociological and economic factors involved in the 
siting of low-rent public housing have concluded 
as a matter of policy that the interests of the com­
munity and the public housinr, progra m will best be 
served by developing sites s ~.multaneously in the 
city and suburban areas; that the difficulties in­
volved in housing the underp rivileged are the pro­
blems of the Metrop olitan ArE!a and must be solved 
on a metropolitan area basis". 

[and] * * * * 
"~t is hereby declared to be the policy of this Board 
that the current federal allocation of low-rent 
fami.ly public housing units be utilized for t he 
simultaneous location of such units in suburban 
communities of the Chicago metropolitan areas as 
well as in the City proper, all in accordance with 
the limitations provided in Judge Austin's o rder of 
July 1, 1969; 

The ~ommissioners do hereby authorize the expend iture 
of preliminary planning funds to continue the search 
for 3uburban sites and staff is instructed to proceed 
not only with negotiations with other housing auth­
orities but with the identification of specific 
sites in the metropolitan area beyond Chicago's 
City limits." 

The Chairman of defendant CHA, in a paper dated June 26, 1970, 

informed the Cou r t that the CHA was fund i ng "an immediate search 

for feasible loc1tions in surrounding communities and that as 

soon as sufficie~t sites outside the city had been located, both 
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Chicago and suburban sites would be submit ted to the resp ect i ve 

governing bodies for their approval", volunteered to sub mit to 

the District Court reports of progress in negotiat i ons wi t h s ub ­

urban city and hc,using authorities on "any time-basis deeme d de ­

sir able'', and sta ted that the 'bbject of the order of July 1, 1969 

is one with which Chicago Housing Authori~y is in complete accord' . 

A l~tter to Judge Austin from one of the CHA Co~~issione rs, 

Professor ·Hade of the University of ChicaGO History Department, 

recorded his earlier remarks to the Court at one of the confe rence s . 

He said it was his "judgment that submiss i on of the sites at the 

present time would make public housing the central issue of upcomi ng 

campaigns and it \'laS my fear that the ult ·Lmate result \'JOuld be tha t 

less housing would be builtn. He stated his position was not dictated 

by any reservations about the Judgment Order of July 1, 1969 or t be 

ultimate s ubmission of sites to the City Council. 

The CHA offered as a witness, Dr. And rew M. Greeley who, ac­

cording to a statement from him attached t o the motion to vacate, 

would, if permitted to testify, state his opinion as follows: "I 

heartily endorse and am in complete agreement with the policy and 

program conceivec by the CHA Board of Com11issioners that the most 

effective way to carry out the federal or~er requiring it to builc 

integrated housing is to develop sites simultaneously in the city 

and the suburbs" (Exhibit A to Motion to 1Tacate, p.3). The wi tness 
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expressed in the same document (p. 1) his "conviction that the 

choice is not between met ropolita n public housing or public housing 

in Chicago only, but rather one between tJetropolitan public hou sing 

or no public hou3ing". Dr. Greeley '\'las not permitted to testify 

and his proffered testimony was later described by the Trial Judg~ 

as having the value of the "twenty-third character witness in a 

criminal trial u (Transcript, August 13, p. 4). 

The opinion of Dr. Greeley as to the dangers if the public 

housing issue is not~eated as a metropolitan proble m was shared 

by the Chairman of the CHA. His June 26 memorandum to the Court 

also stated that proceeding now, just in Chicago, a.s the Court orrtered 

on July 20, threatened: 

111. complete stoppage of the urgently needed public 

housing program; 

2. racial tension in the city to the point of strife ; 

3. Lccelera.tion of an already alarming flight to the 

~uburbs by middle-class white families; 

4. vigorous protests from the Black community for 

failure to make housing available to them outside 

the city." 

Plaintiffs offered nothing in opposition to the papers and 

views submitted ty defendants at these conferences except that various 

letters from one of plaintiffs' trial cou~sel were submitted, and 
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one letter from ~ n official of the Department of Housing and 

Urban Development ; the later affidavit of Mr . Polikoff in oppos­

ition to the motion to vacate rec ites th~t at the June 26, 1970 

meeting "counsel for plaintiffs made a s 1"atement as t o the i m­

practicality of further deferral of advice to the City Council of 

s i tes appropriat ,= for DN"ell ing Units" (p.4). At the July 13, 1970 

conference, however, plaintiffs sugge sted a form of order that sa i d 

nothing ab out a Jeadline for submission t o the Plan Commission an .i 

City Council of Chicago. It was at this session that the Trial 

Judge announced hi s intention to i mpose deadlines. The discussio 1s 

thereafter were as to the form of the order (Polikoff Affidavit p.5). 

On August 13, 1970, the District Court (Exhibit J) denied de­

fendants' motion for a stay pending appeal and defendants ·promptly 

filed their motion for ~ stay in this Cou rt. 

ARGUt-1ENT 

A. Defenda1ts Are Entitled To A Stey Pending Appeal. A Deni al 

Of A St:1.y Is Tantamount To A Denial Of The Right Of Appe 3. 1 . 

The subject matter of this appeal is whether the "best effor t s" 

provision of the order of July 1, 1969 requires defendants to pro­

ceed forthwith tJ present public housing sites to the Ch i cago aut~­

orities or wheth~r, as is the CHA policy, and for the reasons ex ­

plained to the Court below, presentation of those sites should be 
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deferre d until metropolitan sites can be (1eveloped. The objec tive. 

of this motion is to preserve defendants' right of review of this 

i mp ortant matter . If there is no stay and defendants comply with 

the order of Jul;y 20, 1970, there is , as was shown ab ove , a clear 

threat of irreparable damage to the cause of public housing. The 

particular order appealed from must be sta yed if defendants' right 

to appeal is to be effective. 

Clearly, even if the slender record b efore this Court was 

barren of the nontestimonial views of cou'lsel, the parties and 

third parties as to the consequences of cvmplying with the order of 

July 20, the order must be stayed. This is an appeal from an order 

requiring CHA to do certain acts on Augus~ 20 and September 20, 

1970. If the order is not stayed, the acts will have to be performed 

and the appeal from the requirement that chey be performed will bE.: 

not only moot but useless. If the acts are not performed , contemp t 

of court looms. This is the sort of situation where a stay should 

be granted. See Vacuum Oil Co. v. Grabler Mfg. Co. 53 F2d 975, 976 

(C.A. 6, 1931). 

Moreover, it seems obvious that no interes t of plaintiffs is 

threatened or prejudiced by a stay pending appeal. The issue on 

appeal is not on, ~ involving constitutional right s but rather one 

of judgment as to how best in the coming months may the constitut ~onal 

rights of plaintiffs find some practical fulfillment in increasing 

the supply of public housing units. Nor is there here, as in som~ 

school. desegrati.on cases, "a pattern of delay" in an effort to 
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defeat constitutional rights (See Taylor v. Board of Ed. 195 F. 

Supp 231, 238, 240 (S.D. N.Y.). Here defenda nts did not appeal f r om 

the Judgment Orde r of July 1, 1969 and the law of thi s cas e is tha t 

defendants are no t "racists". See Gautre .qux v. CHA 296 F Supp 907 _, 

914 (1969). Delay in achieving the purpo3es of t he July 1969 Judg -

ment Order is threa tened by the summa ry adjudicat ion of imp ortant 

contested issues I'Thich occasion appeals s ·.lch as this. 

The valuable right of defendants to dn effective appeal woulcl not 

only be prejudice-d but destroyed by a refJsal to grant a stay and i t 

is clear that a stay should be granted pe~ding appeal. See Shinholt 

v. Angle go Fed.~:d 297, 298 (C.A. 5 1937) . 

. B. The Iss'L·e Summarily Adjudicated Below Hithout A Hearing Coul d 

Not Withstand JuGicial Review. Without A Stay Pend i ng Appeal , There 

Can Be No Effective Review. 

Although the attorneys for the parties variously cha r a c t erize the 

events \'-Thich preceded the order of July 2)_, 1970 it is undisputed t hat : 

(1) The iss~~ be= ow was whether defendants were exercising their ''bes t 

efforts''; (2) Defendants told the District Court in various confe r e nc es · 

· _that they v-rere exercising their "best efforts 11 and the District Court 

obviously ultima+ely disagreed; (3) Defendants sought to introduc8 

the testimony of Dr. Greeley and were denied the right to do so 

(Polikoff Affida\·it, p.4); (4) The order of July 20, 1970 \'Tas entered 

over the objection of defendants (Polikoff Affidavit, p.5). 

It should n1)t be disputed that such summary adjudica tion of 

genuine issues of material -- fact should be decided only after a 
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hearing. This i s true even if the staterrents, letters, etc. rec e i ved 

by the District Court in chamb ers are con.:. ide red as "affidavi ts". 

This is particulr:~ rly true \l}'here the disputed issue has to do wi t h 

opinions and judgments as to such a matter as the "best e f forts " 

of the CHA. As this Court said in Duane v . Altenberg 297 F. 2d 

515, 518 (C.A. 7 1962): 

"Such affidavits [related to f a ctors such as motivatior, 
and ,·alua t ions] do not qual ifJ as a bas is for summary 
judgment. They are not compe t ent for the purpos e of 
nega ting the existence of a ge nuine issue of mater ial 
fact where matters of motive ~r opinions on va lue are 
invoJ.ved. Fogelson v. Americ a. n Woole n Co., 2 Cir., 
170 :E'.2d 660; Cf. Subin v. Gol dsmith, 2 Cir., 224 F.2C.. 
753; Colby v. Klune, 2 Cir. 1 '18 F.2d 872. A proceeding 
on summary judgment is in the nature of an inquiry t o 
determine whether or not a genuine issue of fact exists. 
It is not for the purpose of determining such an issue. 
Caylor v. Virden, 8 Cir., 217 F.2d 739. It does no t 
permit of trial by affidavit. Campana Corp orat ion v. 
Harrison, 7 Cir., 135 F.2d 334 . 11 

In Alabama Great Sout hern Railroad Company v. Louisville a nd Nash\- i lle 

Railroad Company 224 Fed.2d 1, 3 (C.A. 5 1955) the Court made it 

clear that where such issues as "best efforts" are involved they 

should not be resolved summarily: 

"where motive, intent, subject:i..ve feelings and reac t ions , 
consciousness and conscience uere to be searched, 
***examination and cross-examination were necessary 
inst!'uments in obtaining the truth***". 

In this very case the District Judge held, in an earlier proceedi r.g, 

that: 

"Summe.ry judgment is rarely, i:f ever, appropriate 
where, as here, motive and in· ~ent are i mportant 
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to a resolution of the issues and neve r whe r e , 
as he re, s ·erious questions of fact r emain u n­
resoJ ved, as, for example, t he racia l compo s ition 
of the neighborho ods involved " Gau t reaux v. CHA .265 F . 
Supp. 582, 584 (emphasis added). 

Surely, if quest :~ons such as the racial composition of neighb or-

hoods involved a r e never ma t ters for summary a d j udica tion , neither 

should -the even Ttore complicated matter of whe t her de f endants have 

used their "best efforts" toward achieving the a g reed upon goals 

set forth in the Judgment Order of July 1, 1969. 

The applica1 >le principle, in a different context, also wa s well 

stated in Sims v. Greene 161 Fed. 2d 87, 88 (C.A. 3, 1947 ): 

"[Conf licting allegations] must be resolved by ora l 
test ~mony since only by hearing the witnesses and 
obse :·ving their de meanor on the sta nd can the trier 
of f~ct determine the veracity of the allega tions 
made by the respective parties. If witnes~es a r e 
not heard the trial court will be lef t i n t he posi ­
tion _of preferring one piece of paper t o a no the r 11 

(emphasis added). 

Indeed, pol i cy questions about the "wisdom, need, and effec tive -

ness of a particLlar project" such as the timing of presenting 

the sites to the CHA probably do not, absent some showing of bad 

·_fa i th, belong in the courts. As the Supreme Court sa i d, admittedly 
·";:· 

in a different context, in Oklahoma v. Atkinson Co. 313 U.S. 508 , 527 (1941J. 

"Such matters raise not constitutional issues bu t 
ques ·t,ions of policy. They relate to the wisdom, 
need, and effectiveness of a particul a r proj e c t . 
They are therefore questions for the Cong res s, 
not ~he courts. For us to inquire whethe r t hi s 
rese ::-voir \'Till effect a substantial reduc t ion i n 
the :Lower Mississippi floods would be t o exerc i s e 
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a l e gislative judgment bases on a comp lexity of 
engineering data.· It is. for Congress alone to 
dec ide whether a particular p r oject, by itself 
or as part o f a more comprehensive scheme , will 
have such a beneficial effect on the arteries of 
interstate commerce as to warr ant it. That deter­
mination is legislative in cha racter ." 

Certainly there j s nothing either before ·che District Court or be f ore 

"' this Court sugge~; ting that the court belo'.>t was in a better positic·n 

than defendant CHA t o make a judgment bas8d upon all of the relevc.nt 

complicated factors as how to max i mize th ~ chances of auccess in 

achieving the goals both of the Distric t Court and of defendant Cfffi 

i,n building the maximum number of public housing units for lm'l in-

come families and to do so on a basis tha t tends to disestablish 

segregated patterns. This is particularly true in a case where 

the District Court earlier expressly .found that i t lfras "undoubted~y 

true " that "CHA officia ls never enterta in0d racial attitudes and 

that 'the r acial character of the neighbo·~hoods has never been a 

factor in CHA's selection of a suitable s t te'" Gautreaux v. CHA 

296 F .Supp . 907, 914 (1969). 

The dubiousness of the order from which defe ndants have ap-

pealed is thus obvious. As we pointed ou: above, if there is no 

stay pending this appeal, defendants face either contempt charges 

or, upon compliance by making p ub lic the Chicago sites prior to de -

velopmen t of s uburban sites, irreparable injury t o the goal of mo j·e 
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public housing . Contempt proceeding s i n this cas e are a distinc t 

pos s ibil ity as the Judge s tated on Augus t 13, 1970 that if the 

de fendants did not comply with the "repor t" requirement of the 

Orde r of July 20 by August 1 4 : 

"After the 15th of August there may be an . 
appli_cation for a r ule to show ca u se" (Trans­
crip ~ August 13, 1970 p. 8, 9). 

As unrel iabl e and unjudicial as the various pieces of p aper 

attached to the ?•1otion to Vac:ate and the pla intiffs' response may · 

be, the only ass ,~rtions supportive of the July 20 order are the 

representations of plaintiffs' counsel. It is plainly wrong tha t 

the opinion of the entire Chicago Hou sing Au thority, the separat e 

views of its Cha irman , and the supporting expe rt op.inions of an-

other member and an outside exper t should be d i scarded withou t a 

hearing me rely b~caus e counsel fo r pla intiffs have made rep re -

sentations "as to the i mpract i cality and undesirability of furt he r. 

deferral of advi~ ~e t o the City Council of sites appropriate for 

Dwelling Units" 1 Polikoff Affidavit, p.4). This wrong would be 

compou nded if de f endants are not given a chance to set it right 

by mean s of this appeal. Without a stay there is no s u ch chance . 

Finally, it is clear even from the "record" at hand --

that there is no basis for a claim that CHA waived its right to a 

hear i ng below. ':'he Polikoff affidavit and his letter of July 13, 

1970 attached to it show unmistakably: 

(1) 'rhe orde r plaintiffs sought on July 13, 1970 

said nothing about deadlines for go"lng to the Chicago Plan 
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Commission cr to the City Council. Plaintiffs' letter 

put CHA on notice only that plaintiffs were seeking that 

the District Court "pursuant to the ' best efforts' pro-

vis i on of the decre e **-x- [direct] CH:\ *** to cooperate with 

us in preparing a factual report to t he Court" and said 

the matter 11 should be non-controversial"; 

{2) During the discussion tha t followed the present-

ation of pl&intiffs' letter notice of July 13, CHA asked for 

an opportunj.ty to present the testim~ny of Dr. Greeley, was 

turned down, and the District Judge directed that the CHA 

should defer no longer the advice to t he Plan Commission 

and City Cot·ncil of the Chicago sites; 

(3) An order embody ing the Court's July 13 ve rbal 

directives ~as prepared by plaintiffs ' counsel and, over 

objection of defendants, entered on J uly 20 , 1970 {Polikoff 

Affidavit pf. . 4, 5 and letter of Jul:r 13, 1970 attached). 

Thus, even the affidavit of counsel for plaintiffs affirmatively 

.-·.- shows that CHA had no notice of the controversial portion of the 

·o;der decided upon on July 13, 1970. In fact, all it had notice 

of was plaintiffs' desire for a directive pertaining to the "non­

controversial matter o f filing a report w:_th the Court~!. And , 

CHA's explicit re~uest for an opportunity to produce testimony 

*I The report in question \Alas f iled with the District Court on 
August 14, tt.e date due. Pursuant to an agreed order it \Alas 
filed under seal . 
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in support of its position was s ummarily denied. Moreover, the 

record, such as ~ . t is, shows that defendants moved promptly to 

give the District Court an opportunity to reconsider and correct 

its erroneous procedure. 

CONCLUSION 

For all of ~he foregoing reasons defendants' motion for a 

stay pending app<:!al should be granted. 

Of Counsel : 

Mayer, Brown & Platt 
231 South LaSall8 Street 
Chicago, Illinois 60604 
ST 2-0600 
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