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DuFFY, S enior Circuit Judg e. This suit was commenced 
in 1966. All of the plaintiffs are Negroes and are either 
tenants or applicants for public housing. They challenged 
upon behalf of themselves and the members of their class, 
the constitutional validity of the site selection policy of 
the Chicago Housing Authority (CHA). 

Plaintiffs ' complaint contained four counts. Coun t I 
alleged that defendants intentionally chose sites for family 
public housing and adopted tenant assignment procedures 
in violation of Title 42, §·§ 1983 and 1985 for the purpose 
of maintaining existing patterns of r esidential separation 
of races in the City of Chicago. Connt III alleged that 
r egardless of their intent, defendants violated Title 42 
U.S.C. ·§ 1983 and '§ 1985 by failing to select sites for 
public housing in a manner which would alleviate exist ing 
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patterns of racial separation. Counts II and IV repeated 
the allegations of Counts I and III respectively, but 
demanded r elief under Title 42 U.S.C. ~ 2000 d (Section 
601 of Title VI of the Civil Rights Act of 1964). 

On March 2, 1967, defendants' motion to dismiss Counts 
III and IV of the complaint was granted, but a similar 
motion to dismiss Counts I and II was denied. Gautreaux 
v. Chicago Housing A~tthority, 265 F. Supp. 582. No 
appeal was taken from that decision. 

Between March 2, 1967 and February 10, 1969, both 
parties submitted much evidence in the form of deposi­
tions, affidavits and exhibits to support their respective 
positions on the merits of the Constitutional issues. On 
February 10, 1969, both sides moved for summary 
judgment. 

On February 20, 1969, the District Court granted de­
fendants' motion fo r summary judgment as to Count II, 
dismissing that Count of plaintiffs' complaint. At the 
same time, in a memorandum opinion, the Court granted 
plaintiffs ' motion for summary judgment on Count I of 
the complaint. Gautreaux v. Chicago Housing Authority, 
296 F. Supp. 907. 

In its opinion, the Court found that while defendant 
CHA did not necessarily harbor a subjectively racist 
attitude, it had intentionally maintained a system of 
public housing which discriminated on racial grounds 
with respect to the selection of sites for public housing 
in the City of Chicago, and with respect to tenant assign­
ments within the public housing system. Among the prac­
tices specifically cited by the Court as pointing to dis­
crimination on the basis of race was a "pre-clearance" 
procedure whereby any proposed site for public housing 
was informally submitted to the alderman of the ward 
in which the ·housing project was to be located before 
the formal procedure of submitting the site to the Chicago 
Plan Commission and the Chicago City Council was 
initiated. 

It was not disputed that the aldermen to whom proposed 
sites were submitted for "pre-clearance" vetoed these sites 
because the 90% Negro waiting list and occupancy rate 
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would create a concentrated Negro population in the 
White area. The Court further pointed out that the f ew 
si tes which escaped the aldermen's informal veto were 
rejected by the City Council on racial grounds. It seems 
to be conceded that most of the aldermen who vetoed 
proposed -White sites did so because of the unfavorable 
reaction ther eto by residents of their ward. 

On July 1, 1969, in accordance with the February 20th 
opinion and after conferences with both parties at which 
time comprehensive plans were submitted, the District 
,Judge entered a J udgment Order granting equitable re­
lief to plaintiffs . Ga~ttrea11,x v. Chicago Housing Authority, 
304 F. Supp. 73G. Defendants were ordered to build a 
certain percentage of all public housing thereafter erected 
in Chicago, in the "General Housing" areas of that city. 
The "General Housing" area was synonymous roughly 
with the predominantly vVhite areas. Defendants were 
ordered further to submit certain reports to the United 
States Department of .Justice and to the District Court. 
Paragraph VIII, the modification of which is the subject 
of this appeal, provided, in relevant part : 

"CHA shall af-firmativelv administer its public 
housing system in every i·espect (whether or not 
covered by specific provision of this order) to the 
end of disestablishing the segregated public housing 
system which has r esulted from CHA'R unconstitu­
tional site selection and tenant assignment procedures. 
Vlithout limiting the foregoing, 

A. CHA shall use its best efforts to increase 
the supply of Dwelling Units as rapidly as 
possible in conformity ·with tl1e pro,·isions 
of this judgment order and shall take all 
steps necessary to that end, inclwiing making 
applications fo r allocations of fe-leral funds 
and carrying out all necessary p lanning and 
development .... " 

Subsection B of Paragraph VIII permml('ntl y enjoined 
CHA from nsinO' the "pre-clearance" procedure, pre­
viously discussed. 

The District Court r etained jurisdiction of the matter 
"for all purposes, including enforcement and issnancc1 
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upon proper notice and motion, of orders modifying or 
supplementing the terms of this order." The order has 
been supplemented by :five subsequent orders entered on 
September 12, 1969; September 15, 1969; October 20, 
1969; October 23, 1969 and November 24, 1969, respec­
tively. 

Up to this point in the litigation, no appeal was ever 
taken by either party. The validity of the February 20, 
1969 opinion finding of racial discrimination on the part 
of CHA and of the July 1, 1969 judgment order granting 
equitable relief in favor of plaintiffs, remain unchallenged 
and are not the subject of this appeal. 

Illinois law requires defendant to submit all sites for 
public housing to the Chicago Plan Commission and then 
to the Chicago City Council for approval. (Ill. Rev. Stat. 
Chap. 24, Sec. 11-12-4.1, and Chap. 671Jz Sec. 9). As of 
May 1970 and continuing to this date, no sites for family 
dwelling units have been submitted by defendant ( CHA) 
since the entry of the July 1, 1969 order. 

Beginning in May 1970, plaintiff's counsel began to 
make inquiries of defendant as to why new sites had not 
been submit ted so as to determine whether defendants 
were using their "best efforts" in accordance with the 
provisions of the July 1, 1969 order. Plaintiffs were in­
formed that defendants wished to delay submission of 
sites and that allegedly, defendants "did not intend to 
advise the City Council of sites appropriate for dwelling 
units ... prior to the Chicago Mayoralty election scheduled 
to be held in April, 1971." 

As a r esult of the inquiries by plaintiffs' counsel, a 
series of conferences with the District Judge leading 
up to the entry of the order now appealed from were 
arranged. Five such conferences actually took place. The 
:first was scheduled for June 2, 1970. It was agreed 
between the parties that they would confer in Judge's 
Chambers "rather than appear before him in open court 
on his motion call." The parties further agreed that such 
conferences wonld take place without a Court Reporter 
present. Defendants made no objection to the procedure 
for these appearances before the District Judge. 
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In a .May 25, 1970 letter written to plaintiffs' counsei, 
confirmmg the arrangements for the June 2 conference 
CHA's counsel also stated that CHA would be prepared 
~'to resp?n~, fully on June 2 to plaintiffs' request for 
mformatwn and that CHA was "eager to discuss the 
broader issnes you allude to in your letter of May 20th." 
It does not seem to be disputed that the "broader issues" 
referred to were CHA's various proposals for timing 
of the submission of sites to City Council which would 
result in deferral of site submission until sometime in 
1971. 

On June 2, 1970, the first informal conference was held 
in the Chambers of the District Judge. AccordinO' to a 
later transcribed statement by the District Judge, i~quiry 
was made at the beginning of the June 2 conference 
(and at subsequent conferences) as to whether the parties 
desired to have a Comt Reporter present. Those -repre­
senting CHA indicated they did not. Likewise, the plain­
tiffs' attorneys made no r equest for the attendance of a 
Court Reporter. 

In response to plaintiffs' request for information, de­
fendants sub!ll~tted a "Chronology of site selection pro­
c~dure". o~1tlmmg ~ll steps taken by CHA to acquire 
s1tes w1thm the e1ty as well as showing records of 
correspondence with the Department of Housing and 
Urban Development (I-IUD) regarding site development. 
Also produced were copies of some recent letters to a 
number of suburban authorities requesting information 
on possible housing sites in the suburbs. The defendants 
also submitted a chart indicating progress towards ob­
taining I-IUD approval of public housing sites. That chart 
indicated that prior to the June 2 conference a total 
of 263 sites which would generate approximately 1500 
family dwelling units had r eceived I-IUD approval. 

The second conference in Chambers was held on June 
16, 1970. Judge Austin requested information on pro­
cedural steps for site selection. On June 22 CHA sub­
mitted a letter in answer to the Judge's requ~st. 

A third conference in Chambers was held on June 
26, 1970. All :five of the CHA Commissioners were present. 
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Chairman Swibel made "comments" regarding timing of 
site submission which were made a part of the record. 
Mr. Swibel advised the District Judge that it was impera­
tive that the timing factor be carefully considered and 
that if that factor were disregarded, it could r esult in 
1) complete stoppage of the urgently-needed housing 
program; 2) racial tension in the city to the point of 
strife; 3) acceleration of an already alarming flight to 
the suburbs by middle class \ iVhite families ; and 4) 
vigorous protests from the Black community for failure 
to make housing available to them outside of the city. 

Mr. Swibel, on behalf of the Board, further tendered 
an unequivocal commitment that as soon as sufficient 
feasible sites had been located outside the city for one 
third of the dwellings scheduled for the general public 
housing area, the city sites would be delivered to the City 
Council for action and the suburban sites would be sub­
mitted to the respective governing bodies for their ap­
proval. 

Mr. Swibel further urged that public housing should 
be considered as a metropolitan area problem which 
should be solved on a metropolitan area basis. 

Along with Chairman Swibel, Richard \iVade, a CHA 
Commissioner, made a statement to the Court during 
the June 26 conference. Mr. ·wade later incorporated 
the substance of his comments in a letter to the District 
Judge dated July 9, 1970. Here he stated his belief that 
submission of sites to the City Council "before the up­
coming campaigns" would have adverse political conse­
quences, and urged that site submission should be ac­
cordingly delayed. 

At the June 26, 1970 conference, plaintiffs' counsel 
argued against deferral of site submission, but did not 
request any formal order to that effect. 

Before turning to the fourth informal conference, one 
further event should be noted. On July 9. 1970, the 
Regional Administrator of HUD wrote a letter to the 
Executive Director of CHA about the status of the 
approximately 1500 HUD approved Dwelling Units previ­
ously referred to in this opinion. The Regional Director 
expressed concern over possible delay in submitting these 
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sites to the City Council as late as 1971. He indicated 
that any such delay would be "quite a serious matter" 
and noted that the Department's ability to hold the 
reservation of those sites would be involved if such a 
delay occurred. 

At the beginning of the fourth informal conference 
on July 13, 1970, plaintiffs' counsel submitted a letter 
and proposed order to the District Judge. The letter 
objected to ORA's failure to submit any sites to the City 
Council since the entry of the July 1, 1969 Order and, 
in the proposed order, moved for the preparation of a 
comprehensive report containing a full disclosure of all 
of defendants' effort s to comply with the "best efforts" 
clause. The proposed order did not formally move for the 
establishment of a timetable for site submission. · 

Also at the July 13, 1970 conference, defendants' 
counsel moved for a continuance so that a Dr. Greeley 
(who was not present in Court) could make a presentation 
to the District Judge in favor of CHA's proposal for 
delay. The District Judge inquired as to the nature of 
Dr. Greeley's proposed testimony, and then denied the 
request. At a later transcribed hearing, the District Judge 
stated that in denying the request, he had indicated his 
belief that Dr. Greeley's testimony would be repetitive 
and "a r eiteration of views heretofore expressed by the 
Chairman of CHA (Swibel) and by Mr. vVade of CHA." 

At the conclusion of the July 13 conference, the District 
Judge indicated his intention to enter an order and stated 
that defendants should not delay any longer in submitting 
proposed sites to the P lan Commission and the City 
Council. At this point, defendants' counsel, still voicing 
no objection to the form of the proceedings thus far, 
stated that CHA might wish any such order to be in 
written form. The next day CHA confirmed its request 
for a written order. 

At the fifth conference in Chambers held on July 20, 
1970, the District Judge entered a judgment order modi­
fying the "best efforts" provision of the earlier July 
1, 1969 order. Proposed sites for public housing were 
ordered submitted to the Plan Commission and City 
Council in accordance with a specific timetable. The 
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relevant parts of the July 20, 1970 order upon which 
this present appeal is based, provide: 

"It having been represented to the Court by the 
defendant Chicago Housing Authority ("CHA") that 
CHA presently has a r eservation from the United 
States Department of Housing and Urban Develop­
ment ("HUD") for the provision of 1500 Dwelling 
Units (as defined in this Court's judgment order 
of July 1, 1969; that approximately 260 sites in the 
General Public Housing Area (as defined in said 
order of July 1, 1969) have been identified by CHA 
as appropriate for the construction of an estimated 
1580 Dwelling Units; that said sites have been sub­
mitted by CHA to HUD and that the same have been 
approved by HUD; and that the next steps to be 
taken by CHA to the end that Dwelling Units may be 
provided as rapidly as possible in conformity with 
said order of July 1, 1969, are the referral by CHA 
of proposed sites to the Chicago Plan Commission 
pursuant to Chapter 24 Sec. 11-12-4.1 Ill. Rev. Stats. 
1969 and advice of the same to the Chicago City 
Council pursuant to Chapter 671j2 Sec. 9 Ill. Rev. 
Stats. and 

"It appearing to the Court that it is desirable that 
CHA use its best efforts to increase the supply of 
Dwelling Units as rapidly as possible as provided 
in said Judgment Order; 

"It is hereby ordered, pursuant to Subsection A of 
Article VIII of the Judgment Order entered herein 
on July 1, 1969, as modified: 

• • • 
"II. On or prior to August 20, 1970 CHA shall 
refer to the Chicago Plan Commission pursuant 
to Ch. 24, Sect. 11-12-4.1 Rev. Stat. 1969 and on 
or prior to September 20, 1970 CHA shall advise 
the Chicago City Council pursuant to Ch. 67% 
Sect. 9, Ill. Rev. Stat. 1969 of sites appropriate 
for the construction in conformity with the pro­
visions of said Judgment Order of July 1, 1969 
of not fewer than 1500 Dwelling Units." 

r 

l 

f 
l 
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On July 20, 1970, CHA moved to vacate the above 
order. This motion ·was denied on August 13. The District 
Court's order was stayed pending this appeal. 

A preliminary question facing us is whether the July 
20, 1970 order is appealable. Defendants urge that the 
order is appealable either as a final order or as an inter­
locutory order granting or modifying an injunction. \Ve 
agree that the order is appealable as a final order of the 
District Court under Title 28 U.S.C. ~ 1291. The order 
was positive, final, and complete and unequivocally 
directed CHA to take certain action. Cohen v. Beneficial 
Loan Corp., 337 U.S. 541, 546; United States v. McWhirter, 
376 F.2d 102 (5 Cir., 1969). 

CHA objects first to the procedure leading up to the 
July 20, 1970 order to submit sites to the City Council 
and secondly, to the substance of that order insofar as a 
timetable was imposed. ·with respect to the procedure, 
CHA strongly urges that the order was entered without 
notice and without a hearing. They contend that the five 
conferences in Chambers were in effect pre-trial confer­
ences, and point out that there wer e no docket entri P.S 

pertaining to them. It is CHA's position that while th8y 
were more than willing to discuss the matter of timing 
of site submission with the District Judge throughout the 
course of the five in-chambers conferences, they had no 
expectation until July 13, 1970 that the Judge was going 
to enter an order imposing a specific timetable. 

In some respects it is unfortunate that the court pro­
cedure employed throughout these confer ences was in­
formal. It is a practice which normally should not be 
followed. However, in the case at bar, it is evident that 
the Court followed a procedure that seemed to be in 
accordance ·with the wishes of both parties. Moreover, 
it appears that defendant CHA was very anxious that 
publicity should not be given to the proceedings, and for 
this reason declined the J udge's offer to have the con­
ferences transcribed. 

After reviewing the record and the briefs of the pal'ties, 
we have concluded that defendant CHA waived the oppor­
tunity to have formal and open hearings before the 



18681 10 

District Court. CHA not only indicated a preference 
for informal conferences without the services of a Court 
Reporter, but it e · stered or made known anv 
9bjection as to the manner in w nc ve con erences 
were being conducted. Inasmuch as CHA continuously 
assented, over a period of two months, to the informal 
procedures of the conferences, but later, perhaps as a 
matter of hindsight, concluded such procedures were un­
wise, we must and do conclude that this point has been 
waived by defendant CHA and thus, the asserted defen se 
of failure to hold open hearings is not a valid defense 
in this case. 

Although we hold that defendant waived the opnor­
tunit r for a formal hearin on th u ' of · ing, 
we note ur er a muc1 o the substance of the five 
conferences concerned that very subject. After the first 
two conferences, the necessary procedural steps for site 
submission had been outlined for the Court and it had 
been established that at least for the 263 HUD approvNl 
sites, the next step toward erecting housing was sub­
mission of the sites to the Plan Commission and City 
Council. The inquiry then turned to whether there ·were 
any convincing r easons why site submission should he 
delayed. Chairman Swibel's comments articulated specific 
r easons in favor of deferral and were placed in written 
form for the Court. Likewise, Commissioner Wade, both 
orally at the conference and later on in a letter to the 
Court, argued for delay in submission of sites to the 
P lan Commission and the City Council. After these 
presentations, and the earlier conferences all of which 
totaled several hours, it was not unreasonable for the 
District Judge to have declined to hear the views of Dr. 
Greeley, especially when the witness was not in Court 
at the time the r equest to be heard was made. \Ve do not 
think that the Court's refusal to hear Dr. Greeley justifies 
a special remand by this Court. 

For similar reasons we feel compelled to reject CHA's 
arguments that they lacked notice of the ent ry of the 
July 20 order. \~Te grant that no formal request was 
ever made that a timetable be imposed. But, from an 
examination of the record and briefs, it is clear that 
defendants should have been aware that such an order 
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might be entered. It is undisputed that CHA knew from 
the very beginning that a prime subject of discussion 
at the conferences would be the matter of timing. In fact, 
the conferences were arran~ed as a r e.sult of iuouiries 
by Jlain · ' counsel as wh sites wer t ·n 
u m1tt il CHA expressed a willing-

ness to discuss this matter further in conference and not 
in open court. 

Although CHA argues that this admitted willingness 
to discuss the timing of site submission did not include 
an acknowledgment that a "controversial" order would be 
entered, this claim is refuted by their own attitude at the 
confer ences. Both Chairman Swibel and Commissioner 
Wade of defendant CHA presented carefully prepared 
statements in favo r of deferred site submission, the very 
subject of the order of which complaint is made. Both 
Swibel and ·wade were representatives of a defendant 
which already was under Court order to "affirmatively 
administer its public housing system in every r espect 
... to the end of disestablishing the segregated public 
housing system . . . " and to "use its best efforts to increase 
the supply of Dwelling Units as rapidly as possible." 
Under such conditions and where the move toward in­
formality came at C.HA's request, we find the claim of 
lack of formal notice unpersuasive. 

vVe turn now to CHA's final contention that the District 
Judge abused his discretion in ordering sites to be sub­
mitted to the City Council in accordance wit~1 a ~pecific 
timetable. vV e find no error in this respect. 

The Supreme Court has spoken clearly on the matter 
of a District Court's discretion in Constitutional cases. 
In Griffin v. School Board of Prince Edward Co'unty, 377 
U.S. 218, it held that a Virginia District Court did not 
abuse its discretion in refusing to delay the opening 
of the Prince Edward County schools in accordance with 
a school desegregation order. The Court commented on 
the propriety of a timetable order and stated : "An order 
of this kind is within the court's power if required to 
assure these petitioners that their constitutional rights 
will no longer be denied them." (377 U.S. at 233-4). 
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Consistently, both the Supreme Court and other Federal 
Courts have held that "abstention" is inappropriate in 
constitutional cases of this sort and that commuuitv 
hostility is no reason to delay enforcement of proven 
constitutional rights. Coppedge v. Franklin Board of 
Education, 293 F. Supp. 356 (E.D.N.C., 1968), affd. 404 
F. 2d 1177 (4 Cir., 1968); McNeese v. Board of Education, 
373 U.S. 668 (1963); H olmes v. New York City Housing 
Authority, 398 F.2d 262 (2 Cir., 1968) . 

In view of the fact that HUD-approved sites for 1500 
Dwelling Units were awaiting submission to the Cjty 
Council and that the arguments put forward in favor 
o! delaying submission were ba~litica!_ cons_)Jljl!E:: 
bons and communit host" y, reasons ~ 1ad br-en 
proper y reJec~ed b_x_jhe lower court in the original 
htigattgn; eiitrtd"'t'liat it was no a'!Jtise or a:rscretiO:fi"'''f""" 
tlte1J1strict Judge to impose deadlines for submission 
one year after the entry of the original "best efforts" 
order. 

The July 20, 1970 order of the District Judge is affirmed 
and the cause is r emanded to the District Court for 
submission of sites to the Chicago P lan Commission and 
to the City Council in accordance with a r evised timetable. 

AFFIRMBD. 

No. 18681 

KILEY, Circ~tit J udge, dissenting. 

I dissent. In my opinion the district court erred in 
modifying the J uly 1, 1969 judgment by imposing the 
specific timetable without the "proper notice and hearing" 
required by that judgment; and that the error is o E 
sufficient substance to require a r emandment to the district 
court for a "proper hearing" at which both sides may 
present evidence with respect to a timetable with a com­
plete record upon which we may determine whether the 
court's discretion had been soundly exer cised. 

I agree with Judge Duffy that the concurrence of both 
parties in the proceedings before the district court C'0n­

stituted a waiver of CHA's right to complain of lack of 
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"formal and open" hearings and a transcript. But I do not 
see how an agreement to have informal hearing without 
a reporter on one matter can constitute a waiver of the 
right to notice of a hearing on another matter. The scant 
~ecord before ns indicates that the purpose of the five 
mformal "conferences" was to obtain information from 
CHA concerning what action it had taken to conform 
:vith the "best efforts" provision of the July 1, 1969 
Judgment. 

Plaintiffs' counsel's July 13, 1968 letter to Judge 
Austin, with copies sent to counsel for the CHA, re­
quested that CHA be ordered "to cooperate with us in 
preparing a factual report for the -court." Plaintiffs' 
counsel submitted with the letter a pr oposed order form. 
Neither the letter nor the proposed order, however, made 
mention of a specific timetable, but rather concerned a 
"non-controversial" r eport of CHA's required "best 
e~orts." The letter stated that "perhaps everything is 
bemg done that can be done" but that could not be deter­
mined without further information from CHA. 

Cle~rly in. its~lf the letter and the proposed order 
snbm1tted. w1t~ 1t gave no notice that the imposition 
of a specrnc t1metahle was to be considered. No doubt 
CHA_ knew that its performance ·was under challenge and 
~hat m general the question of timing was involved, and 
1t perhaps should have anticipated issuance of a rule 
to show cause why it had not complied ·with the order's 
"?est efforts': requirement by submitting the approved 
s1t es. But nmther that knowledge nor that anticipation 
is a substitute for a "proper notice" that the July 1, 1969 
order was to be modified by setting the specific timetable. 
There was no "proper notice," as required by the 1969 
judgment. 

Plaintiffs' counsel at the August 13 hearing on CHA 's 
motion to vacate the July 20, 1970 order recalled that 
he had made an oral motion at the July 13, 1970 con­
f~rence that "the court express its view that it was high 
hme CHA got down to brass tacks and submitted the 
already approved sites to the City Council" ; and that the 
co~ut "expressed the view that that was an appropriate 
thmg for CHA to do." But this was not a "proper notice" 
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of a hearing upon a specific timetable and no hearing 
was had with respect to a timetable. Counsel for CH.A 
requested at the conference a continuance to present 
evidence of sociologist Dr. Greeley, but the continuance 
was denied on the basis that the proposed testimony 
would only be repetitive of what had already been said 
in written statements addressed to the district court bv 
CHA Chairman Swibel and Commissioner \¥ade. n;. 
Greeley's letter, submitted with defendants' motion to 
vacate, indicates it is not wholly "repetitive." 

I also think that the written statements did not con­
stitute a "proper hearing" on the subject of a specific 
timetable. Commissioner \¥ ade expressed the view that 
the submission of sites to the City Council at a time when 
it could be embroiled as a political campaign issue could 
result in "less housing." Chairman Swibel stated that 
"timing" was an essential factor in implementing the 
1969 order and that sites shonld not be submitted to the 
City Council nntil arrangements were r eached with sur­
rounding snbnrbs for establishing si tes in these areas 
simultaneously with intra-city sites to prevent flight to 
the suburbs; and expressed fear of increased racial tension 
in the city, and complete stoppage of the housing program. 
It is quite understandable vvhy the CHA would want to 
present the testimony of exnerts unconnected with CHA, 
as "for in stance" Dr. Greeley,' hacked up possibly with 
sociological data, to support the goals of th e 1969 judg­
ment and plans of the CHA. I think the district court 
erred in considering that proffe red testimony irrelevant. 
And by excluding it from consideration the court, in my 
view, denied CHA a "proper hearing." 

My conclusion therefore is that CH was denied the 
"proper notice and hearing," required by the 1969 judg­
ment, with respect to a specific timetable. The question 
now is whether the denial was of substantial prejudice 
to CHA. Having in mind that form must not be exalted 
over substance, my opinion is, nevertheless, that CHA 

1 Counsel for CHA also requested, in its motion to vacate, that the 
court hear the testimony of a "Washington expert who will testify that 
the precise form of procedure set in the July 20 order brought about 
a complete collapse of public housing efforts in Washington." 
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might have been substantially prejudiced by the district 
court action. 

The CH.J\ goal,. approved in the 1969 judgment, was a 
comprehensive Chicago and suburban public housing pro­
gram. It must be of substantial interest to CHA as well 
a~ to. plaintiffs, whe~her embroilment of public' housing 
s1tes m a heated political campaign would frustrate the 
c~mwrehensive program. If that is so, the question of 
hmmg of submission of the sites is of importance. The 
sworn testimony of Swibel, "Wade, and Dr. Greeley, as 
well as other expert testimony, would be relevant on that 
question. In my opinion, therefore, the CHA should have 
had an opportunity to persuade the district court, upon 
a proper record, of the wisdom of a less "rigid time­
table"2 than the one imposed without a "proper notice 
and hearing." 

I do not think this view exalts form over substance. 
This court, in its order granting a stay of the district 
cot rt order on appeal, referred to CHA's statement that 
compliance with the timetable "presents a clear danger 
that there will be no low income housing units built any­
where." This court construed that statement to be "an 
assertion that there will be irreparable injury to the 
public." The stay order was granted "because of the 
importance of the public and constitutional issues in­
volved." Thi s court expedited this appeal because of that 
"importance." 

I would retain jurisdiction and remand for an earlv 
hearing, ·with findings and conclusions certified to us on a 
complete record suitable for appellate review. 

A true Copy: 

Teste: 

················· ······ ··················································· ·· 
Clerk of the United States Court of 

Appeals for the Seventh Circ'uit . 
2 

CHA? ~t ,the August 13 hearing on its motion to vacate, argued 
that pla~nt~ffs July 13 _letter and suggested order did not give it notice 
that plamtiffs were askmg the court "to impose these rigid time limits." 
It rec;tc:ested a new hearing to determine whether these timetables were 
too ng1d. 
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