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. . . 

Defendants-appellants ( Clffi ) , for the reasons set forth 

below, petition for reconsideration of the opinion of the Court 

entered on December 16 , 197.0 , and suggest rehear · g in bane 

because of the i mportance of the questions presented and be-

cause of the l ack of uniformity on t he 11 hearing 11 issue with the 

December ll!., 1970 opinion of this Court in Skolnick~al . v . 

Mayor and City Counc il of Chica~ (No. 18878 ). 

I. 

THE COURT 1 S MAJORITY OPII'HON MISAPPREHENDS \-JHAT 
CHA DID AGREE 'EO DO AND HHAT CHA DID NO'r AGREE 
TO DO , OVERLOOKS THE APPLICABLE LAvJ Or 11 N'AIVER rt , 
AND APPROVES A SUMMARY ADJUDICA'I'ION OF A Mi\.TEF,IAL 
DISPUTED FACTUAL I SSUE . 

The District Judge accurately desc ribed the J une 2, J une 16 , 

J une 26 and Ju1y 13 conferences as rtpretrial conferences" (Tran-

sc ript J uly 13, pp. 31 --32 ) -x-;. And this Court 's opinion ac-

curately states that CHA agreed vrith p1a int iffs that these pre 

trial conferen~es might b e (a ) in chambers , (b ) off t he record 

and (c ) un res tricted as to scop e of topic . But CHA submi ts such 

a greed ground rules at p retr i a1 conf erences in comp1ex 1itiga-

tion are the rul e r athe r tha n t he exce tion . They provide no 

basis for e ither the summary adjudica tion of contested i ssues 

or the waiver of a right to a hear ing on c ontested is sues . 

1 . CB_.A. Never Agreed To Tt!ai ve Its Right To A eari0_g On 

*/ For the convenience of the Court, attached as an appen ix 
hereto is a chronolOGY of relevant events . 
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So Much Of The 1970 Order Amending The 1969 Judp;ment Order As 

Imposes A T'me Table For The Submission Of Sites r.ro The City 

Council of Chicago For Its Approval~ 

The general purpose of the pretrial conferences belovi was 

compliance b - CH.A v-Ti th the 11best efforts " claus e of the Judgment 

Order of July 1, 1969 . Such confere nces are for the purposes of -

"simplification o f issues " and the pro uction 
of an order which, among other things, will r eflect 
"agreements made by the parties as to ny of the 
matters considered , and which l imits the issues for 
t rial to those not disposed of by admissions or 
agreements of couns el." Rule ·6 , F.R.C.P.*/ 

Thus, at the fourth conference , that o f July 13, 1970, counsel 

for plaintiffs proposed an o rder requiring CHA to file a report. 

He believed it ushould b e non-contro ersial 11 ( A-47-L~9 ). He 

was right. CHA does no t obj ect to so much of the order of 

J uly 20 as i ncorporates the gist o f p laintiffs ' proposed order , 

and,in fact, the requisite r eport was filed on the due date . 

As of July 13, 1970, the CHA view o n the "timing u issue 

was knovm . Since pla i nt i ffs asked only for 11 specific informat ion 

c oncerning what CHA has done and plans to do" (A-46 ) , it i s not 

c l ear just hat plaintiffs ' pos ition was on this i ssue . But 

it may b e assumed that the conferences had resulted by J uly 13 

i n the i solat ion of a disputed fact is sue -- the "best efforts '' 

is sue ·i nsofar as it i nvolved submission o f sites to the Chicago 

:t..· j Appella.te Rule 33 says the same thing about a "prehearing 
conference ". 

2-



Clty Council. This Court , "'lTC submit, has misappre 1ended where 

CHA ac;reed with the plaintiffs and/or the District Judge and 

v;here it vms clear there Nas no agreement . ConferGnces which 

i l l umine a disputed issue arc no substitute for the hearing 

r equired to resolve i t. 

2 . The Requisites Of A Waiver By _CHA Of ts Right To 

Notice And A Hearing Prior 'l'o Modification Of The . J~ly 1, 196~ 

J udgment Order Are Not Satisfied B¥ The Record Before This Court. 

I n Buffum v . Chase Nat . BanK of City of New York, 192 F . 2d 

58 , (7th Cir . 951) , c ert. den . 342 U. S . 9L~4 (1952)., the j_ssue 

b efore t his Court was whether defendant , by qualifying i n Il l inois 

f or the limi ted p urpose of do i ng t rus t business , waived its right 

not t o b e s ued i n Illinois exc ep t i n connection with i ts t rust 

bus i ness . Th i s Court sa id (p . 61 ) : 

"( Wa i ver ] may be e xp r essed formally or it may be i m­
plie d a s a ne cessary consequence of the waiver ' s con uct 
i ncons i stent with an assertion of r etention of the right . 
I t mus t b e p ro-.red b t he part re l ying upon it . And i f 
t he only p r oof _ of i ntent i on t o waive rests on what a 
party does or fo r b ears to do , h is act or omissions to act 
Should b e SO man i fest ly c ons i stent 1-•Tith and indicative of 
an intent to r e. i nquish voluntarily a particular right t hat 
no other r easonab l e expl anat i on of his c onduct i s possib l e ." 

Th i s Court i n Buffum conc l uded t hat i t would not "attr i bute to 

[ the defendant ] an intent to waive n thi ng other than what it 

did actually waive·x--x-* '1 • But the ma j ority opinion in this case 

attributes an - ntent on the pare of the CEA. to ·waive its right 

to a hearing on modification of the Judgment Order on one isstlC 



because it agreed to a modification as to other matters . 1tJaiver 

is found as to the disputed time table issue despite the fact 

that from the moment the Di.strict Court on July 13 proposed it> 

CHA obj ected n sought to b ring in a vlitness and, after entry of 

t he orcer of July 20, 1970 , i mp os ed it ~ promptly moved for.na l l 

for a vacation of that order and gain sought a hearine . 

3. So Much Of The Ruling Of July _20, l9r(O.) As I mposed 

A Time Table Amounted To Summary Judg!Uent In ~:he Face Of A 

Genuine Is sue of Mater i a l Fact . 

In Lynn v . Smith, 281 F . 2d 501 ( 3d. Ci r . 1960 ), the i ssue on 

appeal \•las rhe ther the district court erred in di3mi ssin_g the 

comp l aint , sua SJ? Onte > at the co nclus ion of a pre tria l co nfe r--

enc e . Reversing, the court said (pp. 506, 507 ) : 

" -x·*·X·What the District Court did, in effect, was to 
grant a sturL'll.ary judgme nt although neithe r party had moved 
for a summar judgment nor had they taken a ny step s in 
t hat direction in accordance with the specific require­
ments of Rules l2 (b ) and 56 (c ) of the Federa l Rule s of 
Civil Procedure , 28 U.S.C . 

"The appellate t ribunals in the federa l j udicial system 
have frequently pointe d out to tria l courts that *** sum­
mary judgments cannot be granted \vhen there i s a genuine 
i ssue a s to a mater i al fact presente d by either of the 
parties to an· action. Bragen v. Hudson Ne1.,rs Co~~r1Y , Inc., 
3 Cir ., 1959 , 270 F.2d 265 ; Alaniz v . United States, 10 
Cir ., 1958 , 257 F' . 2d 108 ; Cameron v . Y._anc ouver Plyvrood 
Corp orat ion, 9 Cir., 1959 , 266 F' . 2d 535. 

"Further , we re compe lled to observe that p retrial con­
fe rences are not intended, nor have the ever b ee n to serve 
as a sub st itute for the regular tria l of cases . 

nFinally, mention must be made of the fact that in the 
c ourse of the pretrial ~onferences the oral statement of 
a n unsKorn ' viitness 1 was r ce i ved*•'H:· . 11 

.. ,.,- -X-
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11 In our vievl the receipt of 1 oral sta.tcmen\.S 1 b 
' witnesses ' in a pretrial c onference opens a Pandora ' s 
box not in contemplation by those v.rho so \<Tisel' con-· 
ce i ved pretrial procedures a" a medium of expediting 
the trial of cases and not as a ·substitute for the 
r egul ar t rial process ." 

What happened to the plaintiff in Lynn v . Smith happened to CHA 

b elm·.r - de s ite the ex i s t ence of a. genuine is sue of material fact, 

at the conclusion of a pretrial conference an order of su~nary 

j udgment wa~ entered without notice o r hearing . This violated 

the principle of due proces s , the rules for p re trial conferences 

and summar j udgments , nd the text of the 1969 Judgment Order . 

CHA has claimed , an does cla im, t hat it has lived up to 

the l etter and spirit of the 1969 Jud ment Order 1 s 11best efforts '' 

clause . But i t , l ike the plaintiffs in Skolnick, et al. v . Mayor 

and City Council of Chicago , decided by this Court on December 1L1-, 

1970 (Case No . 18878 ), has been de nied the opportunity to have i ts 

claim "fully litigated 11
• 

I I. 

THE MAJOIU'rY OPINION MISAPPHEHEi\TDS 
DOCUMENTS TO Ttlli PREJUDICE OF CHA . 

CHA submits tha t the ma j ority op inion Teflects mi sappre -

hension of key documents in the record and each instance has 

r esulted in mater ial pre judice to the caus e of CHA . 

1. The HUD Letter Of J~, 1970 . The ma jor ity (pp . 6, 

rr) , referring to a J ul 9, 1970, l etter from t he Regional Admin·· 

i strator of' IUD t o the Executi"~TC Dircctol' of CHA a.bou t the 



status of' the HUD approved dvrelling units, states: 

"The Regional Director expressed concern over possible 
delay in submitting these sites .to the City Council as 
late s l97J.. He indicated that any such delay would be 
1 quite a serious ma tte:c 1 and noted that the Department's 
abilit to hold the reservation oft.~ose sites '\•rould be 
involved if such a dela::[_ occurreCl" ( Ernphas is added). 

The a j ority thus finds in the record a possibility that a delay 

of approval by the . Chicae;o Cit Council to "as l ate as ~971 11 

(e.g ., Jan. or Feb. 1971 ) would j eo ardize the program involving 

about 1,500 units spread o er 263 sites. 

vJhat the l etter i n question actually said about the kind 

of a delay that might put the whole program at risk is: 

11 inf ormal y, vle have been led to un ers tand that t he 
sites may not be submitted to the City Council until late 
in 1971 11 (Emphas is added ) . 

CHA submits t hat t he difference betvieen. a possible delay to 11 as 

l ate as 1971 11 and a poss i b e delay "until late i n l97lrr i s 

significant : it could b e almost t elvc months . Moree er, no-

where i.n any document before this Court on this appeal- including 

t he evidentiar · a f fidavit of the counsel for plaintiffs - i s 

t here a basis for the suggestion t hat the 263 sites might not be 

submi tted to the City Council for approval until 11 l ate in l 971rr . 

I n short , the basic premise of the author of the let-L.er from .tilJD 

was f alse and the ma j ority opinion has overlooked that i mportant 

point . 

Apart from the problem re sultant from mj_sapprehension of 
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its contents , the evidentia1y usc of such a document s against 

CHA-li-j underscores the difficulty caused CHi\ by the unusual 

na t ure of the proceedings belo1v- . The au hor from HUD stated 

that hi s officia l concern ·vTa.s based upon what unidcnti "'ied 

persons a HUD had been 11 led to understand 11 
-

11 infonna.lly 11
• 

Becaus e CHA had no opportun ity to examine the .utho r of tha t 

l etter , one c an only con j ecture and specul ate as to who i t was 

t hat lee persons connected vrith HUD to that understanding, 1vhen 

that understanding vras i mplanted , ~-rhere , and hm·r • . 

2. The vJade Letter Of July 9, 1970 . The ma jority (p . 6 ) 

sums up the l etter of Jul 9 fro m Richard lade , a CHA Commissioner , 

t o the District Jude as fo l lows : 

11 ·X· ·l<-·* [Wade ) stated his bel i ef t ha t submission of sites 
to the City Council ' before the upcoming campa i gns ' vwuld 
have adverse political consequences , and urge d that site 
s ub·nission should be accordingl delayed 11 ( Emphasis added ). 

This statement misapprehends ~~lade ' s l etter . The only adverse 

c onseque nc es suggeste d by Hade i n his letter i f sites vlere sub-

mitted before 11 the ·upcoming campaigns 11 we re consequences advel'se 

to t he goal of more public hous i ng . Wade s a id (A L~i+ ) : 

n7<--x--x- i t [ is ] my j udgment that submiss ion of the sites 
at the present time would make public housing the c entral 
i s sue of upcoming c am aigns and it [ is ] my fear tha t the 

:::._lt. · mate r_esults wou .d be that l e?_S hous_i n_g ·would b e built. 
There is abundant historical evidence tha t r es istance to 
p u lie h ous ing in white area has been used by politica l 
candidates fo r part i san poli tical purposes . It would be 

7:·/ It l'ras put 5.nto the r ecord e.s an e..x:hlbit to the affidavit of 
plaintlf: s ' c ounsel ' s affidavit on August 13, 1970 (A-20,21 ) . 
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unfortunate if your historic dccisi.on got embroiled 
in a political. contest where there vras not "'..dequate 
de fen se of c jth~r public housing or your decision . 

"-x--:- ~ :- I v-rould Q.S?.i_like to see this great op:e_~.rtuni~;y_ 
for integrated housing j eopard ized by tcn~orary political 
considerations'' ( E:nph~si"S'actde-cif:- ·-·- -- ---

'l'he majority 1 s misapprehension of what Hade said .nndoubtedJy 

contributed to the Court ' s conc lusion (p. 12 ) that "polit ic a l 

cons iderations " vrere a bas i. s for CHA 1 s arguments in favor of 

dela ing submission o-"' the sitos . As tho Vlade l etter clearly 

states , CHA ' s position ·was not b ased upon "political c onsider-

at ions 11 ( 11 hether this o r that c andidate vwuld be aided or hurt 

by the submission of sites dur ing a political c ampa i gn ) ; but 

r ather upon the fact tha t CHA must t ke into account that each 

p roposed site must be approve by Chicae;o aldermen : if the y vote 

"No 11 o n a p:c·op o sed site there \vill be no public housing on that 

site . If one 1 s i nte rest is in the construction of more public 

housing in Chicago , it seems obvious tha t aldermen should vote a t 

a time most oppor tune for "Yes " vote . All Profes sor ·Hade sug-

geste d was tha c ampaign time was not such an opp ortune time. 

The ma jor i t states (p . 12 ): 

1'-x--x-r. c ommunity hosti.lity i s no reason to delc.y enforce­
ment of proven constitutional rights. Cox.cuedge v . F:ranklj_n 
Boarc of _Educa_t ioQ_, 293 F . Supp . 356 (E.D . l .C. 1968 ), aff 'd 
4o4F . 2d 117'7 ( 4- Cir . , 1968 ) ; t•IcNecsc v . Board of Educati.on, 
373 U.S . 668 (1963 ); HoJmes v . Ne,;-York City Housing A~thor 

---- '(')\fr------ -------------
i~y, 398 F.2d 262 ( 2 Cir., 1968 ). 

-8-



The defendants in ea.ch of those cases had tl1e puwer hm"lever 

hostile the corrunurdty - to grant th plaintiffs relief : ach 

school board defendant had the power to desegregate the schools 

in its distr ict and the housing authorit- defendant had the 

p ower to abolish discriminator• practices in the rental of 

units it controlled. But CHA does not have the pmver to build 

public housing i n he Cit of Chicago or elsewhere without 

approval of the local government Wha.t CHA builds it 1-rill build 

i n accordance with the 1969 J udgment Order . But without local 

government approval i t can build nothine; . 

F inally , i t must be remembered that Professor ade is j ust 

one Commiss ioner of t he CHA who presented one Commi ssioner ' s 

op i nion su p l ementing t he official p os i tion of the Commission. 

The off icia l pos ition of the CHA ( A-38-L~3 ) i s that the problem 

of public housing must be solved, a s is contemplated in the 

J uly 1 , 1969, J udgment Order , on a metropolitan basis . 

3 . The Polilcoff Letter of July ~_3_, 197_~ The l as t of the 

four p reb:·ial conferences on July 13, 1970, opened vli th the 

s ubmi ss ion of a l etter and form of p roposed or er from c ounsel 

for plaintiffs to the District J udge and to t he General Couns e 

of CrlA . The ma jor it· (p . 7 ) says that the "letter ob ··ected to 

CHA ' s failure to submit any sltes to the City Council since tl1e 

entr of the J uly 1, 1969 order: and that the accompan ing 

"proposed order did not fo rmally move for the establishment of 
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a time t able for site subrnissionn ( emphasis added ) . 

CHA submits that: the letter did not consti tu e an objection 

t o the failure, thus far , to submit sites to the Cit Council : 

t hat unquestioned fact simply vras a basis for plaintiffs 1 re-

ques t, as t he ma j ority opinion accurately notes (p.7 ), " f o r the 

p reparation of a comp:cehens ive report c ontaining a f ull dis -

closure· of a ll of defendants 1 efforts t o c omp ly vri h t he ' best 

eff orts 1 clause 11
• -x-; 

The ma j or j_ty 1 s reference t o the fa c t that plaintiffs on 

J·uly 13, 1 970, d id not 11 forrttal1 r move 11 f or the esta'J l ishrnent of 

a time t able for s i te su mission i mp i es , \·Je submit , t hat t h ere 

ha d been a n 11 informal motion 11 to t hat effec t . 'J.'he t ext of t he 

l etter a nd the p rop osed o r der r ebut tha t i mplication . Omitt i ng 

t h e paragraphs r e fe rr i ng to "background " a nd t hose setting f orth 

what i nformat ion p la i nt i ffs wanted , pla i ntiffs ' J ul 13 l etter 

r eads as follows : 

"A.aains t this b ackground , l et me set out the fol lovri ng 
f a cts : 

1 . Sinc e t he e ntr of t he decree CHA has not submitted 
o ne s i te fo r new low- income family hous i ng t o the City 
Council fo r approval - nd , of c ourse , t herefore , has not 
b egun t he construct i on of one ne\·r dwelling uni t for 1 01·1-

i ncome f amil ies 11 (A- IJ. 5 ). 

11Unless t he b es t efforts pro- is :Lon of t he decree i s 
t o be rendered meaningless , we need spec i fic information 
c oncernine; what CHA has done and plan.s to do . Per <ms 
everythine; is ~e i neL.slone th<?- t can be _dotl_~:.>._bu t 'He ~annot 

------x-; Such a report was filed on Augu.st ll!-., 1970. 
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--·- ---- -
· shouA_ b e_Eon~- than is being_done , vrc cannot 0]-ake __ in-
t elligent reco~wncnc at ions to the Cou1·t vri thou t:~- knm-rlcdgs:_. 

"Therefore, p u::suan·· to J he ' best efforts 1 p rovlSlon 
of the decree , v-re ask tha t CHA be directed to coope rate 
Wl -c u.s in prepar ing a factua l report for the Court . 
Attached is a form of such an order . We do not neces­
s aril a sk, however , that ·uc an order be enter d; we 
believe that an i nformal request from you to CHA should 
suffj_ce . 

" I am sorry I have not b een e.ble to pr pare and de1iver 
t his letter earlier. However , it really does nothing more 
t han reduce in rriting the o ral r equest we ma e at our last 
meeting in your chambers . Moreover it should be non.­
c ontro ers i al . Accor ingly , I hop e it will be possib l e to 
act u on our request rom tly , i f not this morning then 
s hortl thereafter 11 ( A-L~6-47 , e rlphas is added). 

Thus t he document submitted b plaintiffs on the very day that the 

J udge decided to i m ose a time t able shows that plaintif fs were 

not suggest io£.,. , for mally or informa. ly, . the i mpos ition o f a time 

t able , the ·vrere - i n fact - c andidly admitt ing that so fa:r as 

t hey kne'lfr fter three pre t rial conferences : "Perhaps everything 

i s being done that can be done·x--x--x- " ( A-L~6 ). 

The minority o inion ( p . ~3 ) t akes note of the assertion of 

c ounsel for plaintiffs- i n argument on August 13 , 1970 ( Tr . p . l3) : 

'Lx--:<--x- e did make an ora l motion in the presence of 
c ounse for CHA that the Court express i ts vim•T that it 
was h i gh time CHA got dm,.rn to brass tac '- s and subm.i tted 
t he alreacy approve site s to the City Co .ncil·::--"·x-" 

Hov1eVe1· , the only support in the record for thi s August 13 argu-

ment of counsel for plaintiffs is found in his volunteered tcsti-

monial affidavit tn vjhich h e s ys that at the Jun~-~' 1970, 

p retrial conference : 
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11 Counsc l for plaintiffs lllB.de a statement s to the 
i mpracticability an undesirability of furd--ter deferral 
of advice to tlle Cit r CouncL of sites a pro ric, te for 
D~1elling Units 11 (A-20 ). 

Thu s , i t appears that , whateve the views of p aintiffs on June 26, 

1970 , by July 13, 1970, (after considering the CHA resolution and 

the sta t ement of its Chairman submitted on J une 26, 1970, and the 

July 9, 1970 letter of Hade ), so far as plaint i ffs knew : 11 Perhaps 

everythin is being done that ce.n b e do ne·X··X··' 11 (A-46 ). As of 

J uly 13, 1970 , therefore , the record shah'S that CHA had ever 

r eason to b eliev that plaintj_ffs 1,-rere as ~>Tilling to defe1: sub-

mission of the sites to the City Council as Cl-IA was 1·1illing to 

p rovide pla intiffs with the information t he des ired . 

l.t, rl'he Polikoff Affidavit Of Au_gust 12, 1970. Belm'! , 

plaintiffs ' counse l fil ed an affidavit in opposition to the 

August 12 motion of CHA to vacate the July 20 ord r and t o et 

the conte sted natters involved fo r a hear i n . This was relied 

on by t.e District Judge (Tr . Au ·. 13, p . l7 ) and misapprehended 

by this Court (p .4) to the pr j udice of CHA. Among other th:Lnc;s , 

plaintiffs ' counsel, as affiant, said: 

11 The fir st of such confe.r·ences [ June 2 , 1970 ] ~>..ras held 
follo•t~ ing the advice to cou nsel for plaintif· s from the 
Cha irman of CHA to the effect that CHA did not int end to 
advise the Chicago City Council of sites app ropr i ate for 
dwelling uni ts•'<- ·::- -x- prior to the Cl1 ' cago mayo~cal ty election 
schedul ed · to be h~1d in April 1971 11 (A-18, emphe:,.s is ddcd ) . 

This Aue;u.st assertion as to what the Chairman of the CHA supposedJy 
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saj_d sor.1e time in I>i:ay, l9r(O, j s not· hinted at in any of the 

documents written by the affiant prior to the date of the 

affidavit . See Polikoff letters of Hay 18, May 20 and J.t ly J3:. 

1970 (A 22-·25, A h 5 ). Also, the August 12 assertion by p l ain-

tiffs 1 counsel as to 'v~Jhat \'las supposedly s a id to him b· the CHA 

Cha i rman sometime prio r to the fi rst c onference , i s contradicted 

by what pla intiffs 1 counsel vn·ot e on July 13, the date of t he 

fourth confe renc e : 

11 Perhaps every hing i s being do ne tnat can be done ·~:- -:.:-):-

(A-4-6 ) . 

If plaintiffs •Jere convinced that CHA , c ome what ma , a.'s r e --

solved upon a dele.y until after the April 1971 mayoralty clec --

tion the h a d no basis fo r such a t emp era t e sta te ment - plaint i ffs 

should have initiated contempt p rocec ings . 

At the Augus t 13, 1 970 argument b efo re the District Judge , 

CHA ob j ected both to the above and othe r evidentiar portions of 

the Polikoff affidav it ( Tr . pp . 7, 24, 25 ) . But t he Trial J udge 

l eft no doub t that he acce ted as t rue the 11 evidence 11 of' pla in-

tiffs ' couilsc l during the following colloquy: 

"The Court : ~·Je ll , it ·wa s sugges ted b the Chairman 
that a .better time politicall ~Jould be after the 15th. 
of April, 1 9'11 . 

11 Mr . Polil<off: I th in;: that i s correct _, your Honor . 

11Thc Court : And I thinl-c that is disc losed in your 
affida' it 11 ('rr . p . 8 _, See also rrr . p . 17 ) . 

CHA. Cou nse1 stated then that such reliance upon an affidavit, o .L' 
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. . . . 

an adversary attorney was "outrageous " ( Tr . p.24) and that j_s 

stlll the vlew of CHA . By th_Ls posltlon CHA does not attack 

the afflant ' s credlbillty, rellability or memory . If the testi-

mony con tained l n the Polikoff affidavit of August had been 

introduced and tested in the usua l fashion, a f uller version of 

the alleged May c onversation would have been ~efore the district 

c ourt and this Court; h ad this been the c ase , most of the contra-

dictions that bristle in this record between what plaintiffs ' 

documents c ontemporaneous v-ri th e vents reflect an . what plaintiffs 

l ater argued p robably would have vanished . 

The ma j or ity of thls Court , misapprehending the nature of 

the affidavit i n question , states : 

"Plaintiffs were info rmed that de fe ndants wished to 
delay sub mission of sites and that a llegedly , defendants 
' did not intend to advise the City Counc i l cif sites ap­
p ropriate for d\elling un its ... prior to the Ch i cago mayoralty 
e l ec tlon scheduled to be held in April , 1 971 ' 11

• (p . 4) 

Thus , over CHA ' s obj ect ion and wi thout any opportunity fo r CI-IA to 

c ros s-examine the affiant or to p r oduce testimon to the c ontrary , 

bo t h the ma jority o f this Cour t and the district court have given 

c redence to an untested and p re j udic ial t estimon i al statement from 

the attorne y for a party litiga nt . Cl-IA submits that such reliance 

upon such a document const itutes a c lear denial o f due process to 

CHA . 

CHA , there ore , submits that this Court has misapprehended 

i mportant documents and t hat CI-IA ha.'s been seriously p re judiced 

thereby . Each o f t h ese ma ters, we submit, is sufficient to 



pro i de an independent basis for this p titian for rchearin3 

and that the matter be considered in bane. 

CONCLUSION 

I n conclusion, a 1.vord bout "dela 11
• If the contested 

i ssue had been heard , say in J.atc ALgust , any appeal from the 

r esu t , i f expedited as this one Has , could have been decided 

lqng b efore December 16 : There would have been a re gular record 

an the findings of fact would have been governsd by Rule 52 (a ). 

The i rregular procedure belm~J , com.menc ing on J uly 13, 19.70, v:hen 

the Trial Judge announced his determination to i mpose a time 

t able , has p roduced confusion and a divided Court . Of c ourse , 

during t he flur r of p rocodura motions a.ttendant to CHA. ' s appea l 

(Sec Appen ix ) , CHA has rema ined bound b all of t he provisions 

of the 1969 J ud mont Order, i nc l uding t he "best efforts" clause , 

so t here has been no p a use i n the effectiveness of t he basic 

decree . 

For al1 of the above r asons , CP"..A submits that its petition 

fo r rehearing an i ts suggestion of an in bane re oaring should 

b e granted. 

Of Counsel : 

Ka thr n !II. i~ula 

General Counsel , CHA 

Mayer , B:covm & Platt 

Re 0 pectfu ly submitted , 

\\ _ C'L-~. 0 r rr-\ r i.J 
-<"~- '~~_:, . ( ( ~ .. ___.\__;' ;;:.;_"'-'-

Patrie. 1fT., _0 1 ;rlen 

(.(. ) c·. \~~~_s__'_) ~:~- i, (L L----
~-ratson B. Tucke _. 

Attorr.e• s For Dei' ndants-.AppelJants 
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DATE --
J une 2, 1970 ) 
J une 16, 1970 ) 
June 26, 1970 ) 

J uly 13, 1970 

J uly 20, 1970 

Augusl- 10 , 1970 

August 11 , 1970 

August 13_, 1970 

A P P E N D I X 

DESCRIPTION 

Pretria l conferences i n 
Judge Austin ' s chambers . 

Pretrial conference in J udge Austin ' s 
chambers , service of Polikoff letter 
(A 45 -49 ), announcement by Judge of 
i ntention to amend the order of July 
19, 1969 by i mposing a time table 
f or submission of sites t o stay 
c ounsel . 

Entr y of order f rom which this 
appeal i s t aken . 

Filing of t he appearance of Pat rick 
W. 0 ' Brien and l'lat s on B. Tucker a s 
additional attorneys fo r CF~ . 

Filing and service of t hree motions 
on behalf of Cl~ : 

1. Motion to vacate t he order 
of July 20, 1970 and to 
set the matters r eferred 
t o i n said order for hearin 

2 . Motion to extend the time 
p eriods set forth in the 
order of July 20 until 
di sposition of CHA ' s motion 
t o vacate , etc. 

3. Motion t o extend t ime fo r 
t he filing of an ap eal 
f rom t he order of July 20 
until dispos ition of Cl~ ' s 
motion to acate , etc. 

Argument of counsel and entry of 
order denying each o:f CHA ' s August 
11 mot ions . 

(i ) 



AUJTUSv 14-, 1970 

August 14, 1970 

Augus t 18, 1970 

August 18 , 1970 

August 19, 1970 

Aue;ust 20, 1970 

August 21, 1970 

September 9, 1970 

September 23, 1970 

September 30, 1970 

Oc tober 6, 1970 

December 16, 1970 

December 17, 1970 (A.M. ) 

December 17, 970 ( P.M. ) 

December 18, 1970 

December 30 , 1970 

Pur uant to an agreec order t he 
filing by CHA in the District 
Court under seal until further 
order of Court - the report called 
for by paragraphs A and B of Pa-rt I 
of the order of July 20, 1970. 

Filing of the no ice of appeal. 

CHA ' s motion in the Distr:Lct Court 
fo r a stay pending cppeal and an 
ntry of an order denyin ame . 

CHA ' motion in this Court for a 
tay pending appeal. 

Order of this Court granting a stay 
pending '"'n appeal, ordering that the 
appeal be xpe ited and settin the 
sc edule fo r briefs and oral rgwnent • 

. otion of Plaintiffs To Reconsider 
d Vacate Granting of Stay . 

Order of this Court denying Plaintiffs 
motion vO ·recons ider and vacate grant 
i n of a stay pending ppeal . 

Filing of brief and appendix of CHA . 

Filin of the brief of Plaintiff s. 

Filing of the reply brief of CHA. · 

Oral a rgument. 

Opinion of t his Cour t. 

Plainviffs ' Motion For I mraediate 
Issuance of Mandate, Etc. 

Memorandum of CHA In 0 posit ion To 
lvJ:otion of Plaintiffs For Immediate 

s s uance Of Mandate, Etc . 

Order of this Court denying Plaintiffs ' 
. otion For Imme iate Issuance Of 
Mandate , Etc. 

Filine; of this Petition for Rehearlng. 

( ii ) 




