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IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE SEVENTH CIRCUIT 

No. 18 681 

DOROTHY GAUTREAUX , et. al . , 

Plaintiffs-Appellees , 

v . 

THE CHICAGO HOUSING AUTHORITY , et . al. , 

De£endants-Appellants . 

On Appea l from th e Judgment of the United 
States District Court for the Northern 

District o f I llinois 

ANSWER TO PETITION FOR REHEARING AND 
SUGGESTION FOR EN BANC HEARING 

The error Judge Austin is a lleged to have co~~itted 

consists of entering an injunctive order (part II of the order 

of July 20 , 1970 ) without givihg CHA adequate notice that 

such an o r der would be entered anf without affording CHA a 

formal hearing with r espect to it. We will show in Part I of 

this Answer tha t (A) CHA itse l f requested the inclusion of 

part II in the July 20 order (which othenvise would not have 



been included) and under established principles should there-

for e not now be permitted to attack it , and (B) CHA failed to 

obj ect to part II on the grounds nnw urged after it made its 

r equest for inclusion , and thereby waived such grounds for 

obj ecti on . In Part II of this Answer we wil l d eal with 

CHA ' s assertions respecting alleged misapprehensions by this 

Court . · 

I. CaA INDUCED THE ALLEGED ERROR 
AND WAIVED ANY PROCEDURAL 
OBJ ECTION TO IT 

A. CHA Requested Inc l usion of Part II in the Order 
Appea l ed from and under Established Principles 
Should not Now be Permitted to Attack it . 

I n all of the briefs and petitions on this appeal 

these facts have never been controverted : 

( l) Plaintiffs did not ask Judge Austin to 
order CHA to advise the City Council of 
i ts already selected ites - they only 
asked for an in formal expression of vi ews 
from him that that should be done. 
(Transcript of Proceedings of 8/13/70, 
pp. 13-14.) 

( 2 ) At the conference of July 1 3 , 1970, Judge 
Austin did so state. (A-21 , 419 o f Aff. ) 

( 3) CHA counsel - not p laintiffs' counsel 
t hen said CHA ight desire a written 
order to t hat effect. (Id .) Twenty four 
hours were sought within which to make 
that decision . (Id. ) 

( 4 ) The matter was then continued to July 20 
fo r ·the purpose of signing an order· 
providing for a written report, and , if 
and only i f desired by CHA, an ·order -
provlciing for ad•.nce to the City Council. 
(Id. ) 
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( 5 } Counsel for CHA did thereafter conclude 
that an o rder providing for such advice 
was des ired by CHA. (A-21 , 9110 of Aff . ) 

( 6 } Such an order was t~en prepared and 
signed by Judge AusLin on July 20 , 1970. 
( Id. ) 

For emphasis we repeat that these facts are not c ontested 

or controverted in any way . They are reflected i n the opinion 

o f this Court of December 16, 19 70. Thus , the Court ' s 

opinion says that at the June 26 , 19 70 , conference , "plaintiffs' 

couns e L argued against deferral of site submission , but 

did not reques t any forma l order to that effect" (p . 6 ) , and 

that the proposed written order submitted to Judge Austin on 

July 13 by plaintiffs • c ounse l did not provide "for the 

establishn1ent of a timet abl e for site submission . " (p . 7.) 

Thus it i s clear , as indeed CHA repeatedly asserts 

(e.g ., CHA Petition , p .2), t hat plaintiffs proposed o n ly a 

non-controvers i a l order c a lling for a report . They also 

r equested Judge Austin to express his view , but informally 

only , that CHA should submit sites to the City Council. It 

i s agreed , and repeatedly asserted by CHA , tha t p l aintiffs did 

not ask Judge Austin t o enter any orde r to that effect. It is 

clear and uncontroverted therefore that the only contested 

part of the orde r appealed from was entered only b e c a us e Judge 

Aus tin ha6 expressed his in formal •view that submission should 

be made to the City Council and CHA then desired and requested 

that an orde r to that effect be entered. 
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I t i s perfectly plain that J udge Austin ' s informally 

stated v iew , not embodied in any order and not even reduced 

t o wri t in0 , would not have constitryted an in junction . In 

Tay l or v . Board of Education , 2 88 F.2d 600 ( 2nd Ci r . 1 961 ), it 

was argued that an order t o a schoo l board t o prepare and 

s ubmit a desegregation plan , coup l ed with t he tr i al judge ' s 

wri t ten opinion t hat certai n proposed construction might 

aggravate the segregation probl em , in effect prohibited the 

Board from proceedi ng wi t h i ts construction plans and therefore 

c onst i tuted an i n j unction . The Court of Appea l s for the 

Second Circ uit h e l d t hat t he order plus the opinion did not 

constitu te an i n juncti on , even though "we f u lly appreciate 

why t he Board may hesitate t o pro ceed in the l ight of this 

[ l anguage of t he op i nion]. 11 ( 288 F. 2d at 603. ) The Court said 

that the wr i tten o rder d i d not in fact enjoi n construction and 

t hat it cou l d only c on j ectu re whether t he Di strict Court would 

do s o i n the fu ture . The Court added that " defendant ' s 

apprehensi o n t hat c onduct on his part may ul timately be 

r es t rained i s not an ' i n j unction ' " (Id . ) 

So t oo h ere. Judge Aust i n ' s order to prepare a report 

plus h is i nformal and unwri t ten v iew as to further delay did not 

c onst i tute an i n j unction o rder o n " timetable. " This Court 

c ou l d o n l y con j ecture what J udge Austin wou l d have done in ~he 

fu ture (had CHA not requested a timetable o rder ) . CHA ' s presumed 

" apprehension" that further delay on its part in advising the 
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Ci ty Council might ultimately be restrained was not an 

injunction , any more than the school board's "apprehension" 

in Tay loz was an injunction. ( An~ in Taylor the language 

c ausing apprehension was written in a formal opinion, not oral 

and off-the-record .) 

Since Judge Aust in's informal and unwritten expression 

of vi ews was not an inj unction , and since the r equest for the 

injunction which was entered c ame exclusively from CHA, the 

famil ' ar princip l e that a party may not assert as error an 

action which he i nduced the tribunal to t ake dictates that 

CHA not be permitted to attack the order it requested. The 

" invited error" doctrine h as been employed in a variety of 

c ircumstances . See , for example , Sanders v. Buchanan , 407 F.2d 

1 61 , 1 63 ( lOth Ci r . 1969) ( "An appe llant may not c omp l ain on 

appeal of errors which h e himself induced or invited." ); 

Cypert v . Baker , 39 9 F.2d 927 , 930 ( lOth Cir. 1968) ( "\'Je think 

the case i s clearly within the doctrine that a party may not 

comp l ain on appeal of errors which he induced or invited." ) ; 

Geehan v . Monahan , 382 F . 2d 111 , 113 ( 7th Ci r. 1967) ("Neithpr 

p arty to an action can b e h eard to impugn an order to which 

that party agreed at the time of its entry ."); Garza v. Indiana 

& Michigan Electric Co., 388 F . 2d 623, 627 ( 6th Cir. 1964) 

( "One may not complain of rulings hich he invited the court 

to make." ) ; Fort Worth & Denver Railway Co. v. Thompson, 216 

F .2d 790, 793-94 (5th Cir. 1 954) ( llThe fourth specification of 

error ... in our opinion presents no prejudicial error ... 
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because the course p u rsued by the Court i n respec t to it was 

agreed t:o i f not invited , by the defendant . " ) . And see for 

still other applicati~na of the i vited error doctrine t he 

c ases cited in plaintiffs ' brief on appeal at pages 7- 8 . 

CIIA 's argument on t h is i ssue i s that it would have 

been "game playing" for it t o h ave disregarded J·udge Austin ' s 

i nformal ly expressed view as to what it should do and " await 

a formal motion by p l a intiffs for amendment or modification 

of the original j udgment order . . . " (CHA Reply Brief , p.6 . ) 

But the absence of such a forma l motion (and the proceedings 

which would be triggered by i t ) is exactly what CHA now 

complains of ! 

It was CHA ' s r equest t hat induced Judge Austin to 

include part II in the July 20 o rder without such a formal 

motion a nd following proceedings . Sure ly , it would be 

inequitable and c ontrary to t he principle of all t he cas es 

refe rred to above to h o ld that Judge Austin committed error 

by not waiting for a fo rma l motion and hearing when CHA 

itself reques ted him not to co wai t . (For the same r eason 

i t is a ki nd of paradigm of unfairness to charge Judge Austin 

with violating the doctrine of Lynn v . Smith (CHA Petition , 

p.4 ) when CHA 's own d escri ption shows the j udge there acted 

sua spontE.: , not at the reques t of t'1e party who la er c omi?L ined 

of his action . ) 

CHA says it "did not i nduce any error belOWi i t only 
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quite properly asked that the error be spread on the record. 11 

(CHA Reply Brief, p.6. ) But the "error".complained of is 

precisely the absence of a formal ~otion and the formal 

hearing which would follow such a motion . CHA did not spread 

that error o n the record. (See section B of this Part I .) 

It i s clear that CHA deliberately chose not "to await a 

fo rma l motion by plainti ffs , "- that it ins :ead requested a 

written order ithout so waiting . By such request it i nduced 

Judge Austin to do precisely what it now cal ls error - to 

enter an inj unction without a formal motion and hearing. 

The l aw , as expressed in the cases cited above , does 

not permit a party to successful ly charge the trial judge 

with error fo r doing what that party himself so clearly induced 

the trial judge to do . 

B. CHA Waived t he Opportun ity for a Formal Hearing 
on the Question of Timing Because it Did Not 
Request such a Hear i ng and Did Not Ob j ect to 
t he Procedure Followed Below. 

Suppose that CHA h ad not been the party who caused 

entry of 1_!-,c: order now comp l a ined of - suppose th a t plaintiffs 

r ather than CHA had asked for the injunctive order , or that 

Judge Austin had decided to e nter such an order sua sponte. 

CHA would still b e b arred from objecting now to the absence 

o f a formal motion and heari ng . 

This Court ' s opinion of December 16 holds that CHA 

"waived the opportunity for a formal hearing on the que s tion 
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o f timi ng II (p.lO) In that connection the Court ' s opinion 

correctly notes that CHA 11 never r egistere d or made known any 

objection as to the manner in whict the fiv e con ferences we ·_ e 

being conducted." ( Id . ) 

These fac tua l statements by the Court also reflect 

uncontested facts. CHA tries to avoid the legal conclusion 

which flows from them by arguing that , although t he is sue of 

"timing " had been discussed ear l ier , t he possibility of the 

entry of an order on that subject arose " suddenly" on July 1 3 

and CHA h ad no prior notice o r opportuni t y to b e heard formally 

as to such an o rder . (CHA initial b r i ef , p . 17 . ) 

e think the facts discus sed at pages 10-ll. of 

the Court ' s opinion are a ful l and c omplete answer to t hese 

contentions. But l et u s nonetheless assume t he CHA assertions 

to be true . It r emains the c ase , the n , on CHA ' s own version 

of t he events, that the entry of an o rder on the i ss u e of 

timing \vas r aised and was d i scussed at t wo of the five conferences, 

those h e ld o n J uly 13 and July 20. It remains the c ase also 

t hat CHA did not at eithe r of those conferences , after it knew 

(b ecause it itself h ad made t he suggestion ) that an orde r on 

timing migh t b e entered , "register or make known any objection" 

as to notice , hear ing , or any other matter . In other words, CHA 

did no t , o n. either July 13 or July ~0 (let a lone earlier ) -req u e st 

a forma l motion or notice o r hearing or make any other procedural 

request or o ject ion. 
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Even on ·CHA's version of the facts , then , CHA had 

not one but two separate opportunities to make the procedural 

arguments it first .ade almost a month l ater . It could have 

said to Judge Austin: "Before an injunction order is entered 

o n the issue of timing we want a formal motion and h earing ." 

On neither July 13 nor July 20 did it say anything of the 

sort.* 

Under these circumstances it is clear that CHA has 

*Moreover , CHA's Petition misstate3 the facts as to what i t 
did say. First , the CHA Petition says the District Court 
proposed t he timetable order. (p. 4.) The fact is that it 
was CHA , not Judge Austin , who proposed the order. (See 
the text discussion in I.A . hereof. ) Second, the CHA petition 
says that ''from the moment the District Court [proposed the 
timetable o rder ] CHA objected and sought. to bring a witness." 
(Id. ) The fact i s that. CHA sought to have another witness 
brought in at the outset of t he July 13 conference, before 
Judge Aust in informally expressed his views on tiinetable-­
(A-20-21 ) ; and , far from objecting " from the moment" Judge 
Austin so expressed himself , CHA's response was that it might 
prefer a formal injunctive order to a non-enforceable , 
informal off-the-record expression of views. It adhered to 
this vi ew on July 20 , sought and obtained a different date 
for inclusion in the order (Transcript of August. 13, p.lS ), 
and never once , on July 13 or July 20, r a ised a hint of the 
procedural objections it l ater made . Third , the CIIA Petition 
says after entry of the order of July 20 CHA "promptly moved 
formally for a vacation of that order and aqaill_ sought a 
hearing." (p. , emphasis supplied.) CHA' s motion to va.cate 

as filed o n August 11 , over three weeks after July 20 a~f ~ 
month after July 13 . Query as to "promptly." Of greater 
im ortance , "formally" and "again " uggest CHA had previously 
moved informally for a hearing on the timetable part of the 
order . But, as we have seen , there never was any such motion 
or request , formal or i nformal , until the afterthought motion 
of August 11 . All the witnesses had been heard or tendered 
before J·,tdge Austin informally ex.~)ressed his vie1·1s on time :.:able . 
CHA n ever thereafter (until its afterthought motion a morith 
l ater ) said it wanted a formal otion and hearing on that 
issue . CHA's rendition (on page 4 of its Petition for 
Rehearing ) of what are uncontroverted facts is a distortion. 

-9-



waived the right to make procedural objections to the July 

20 orde r . The waiver doctrine , like the invited error 

doctrine h as b een applied in a n 'rnber of comparab le si tua ~ ions . 

For example , in Schy v. Susquehanna Corporation , 419 F.2d 1112 

(7 th Cir. 1970 ) , this Court held that a proce dural objection 

was ~aived by failure to ma·e it in time ly fashio n : 

"The plaintiff n ex t comp lains that the 
Di strict Court erroneously cons idered 
affidavi ts and exhibits filed on the 
day of the hearing . . . The plaintiff 
did not complain of untimeliness in 
t h e trial court , although h e did urge 
t he court not to consider the exhibits 
as evidence. Since the plaintiff did 
n ot complain about the l a te fi ling in 
t he trial court , he cannot do so on 
appeal . " ( 419 F. 2d at 1 116 .) 

See also , Bro therhood of Railroad Trainmen v. Chicago M.St . P. & 

P.R. Co . 1 3 80 F . 2d 605 1 608 (D. C. Cir. , 1967 ) ( "Procedural 

obj e ctions to the action of an administrative agency o r trial 

c ourt must b e time ly ma de t o give the tribunal an opportunity 

to correct the error ... " ) ; Bowman v. Curt G. Joa , Inc. 1 361 

F. . 2d 7 06 , 716 ( 4th Cir. 1966 ) ( "No request was made by appellants 

at any time to be a llowe d to offer oral testimony . For thi.s 

reason, they cannot now comp lain of the procedure adopted by 

the lower court for deciding the factual is sues . .. " ) ; 

Livergood v . S. J. Grove & Sons Company , 361 F . 2d 269, 273 

( 3rd Cir . 1966 ) ( "Defendant may not seriously object to the 

fact tha t Billotte was questioned out of the h earing of the 

jury The record reflects that it onsented to that 
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arrangement either expressly or by failing t o object 

seasonably . " ); Murphy v. Kodz , 351 F . 2d 163 , 168 (9th Cir . 

1 965 ) ( "Failure of the appellants to bring to the attention 

o f t he court considerations requiring an exercise of 

discretion estops them from asserting that privilege after 

decision on the merits." ); Hoosier Home Improvement Co . v . 

United States, 350 F .. 2d 640 , 644 (7th Cir. 1965 ) ( "The 
to 

procedure was agreed/by Hoos ier and no objection was made to 

i t i n arsument to the district court on the motion for 

directed verdict . We do not think the issue is properly 

r aised here . " ). 

In Canvas Fabricators v . William E . Hooper & Sons, 

199 F . 2d 485 (7 th Cir . 1952 ), this Court assumed , without 

d e ciding , tha t the procedura l obj ection was sound but still 

held that a fai lure to make it time ly constituted a waiver: 

"The procedura l question raised by 
plai ntiff is that the burden was upon 
t he defendant to sustain its attack 
upon t he Court's jurisdiction and 
t hat the Court erred in not hearing 
oral te s timony on the i ssue thus 
r aised ... We know of n o rule or 
statute which presc~:bes the course 
which a hearing shall t ake upon an 
i ssue such as is h ere presented. We 
may assume , without deciding , that 
plaintiff upon a proper r equest would 
have b een entitled to offer ora l 
t estimony , but , even so , plaintiff 
cannot now complaiL because no such 
r equest was made. So far as the record 
discloses , both sides were agreeable 
to a submission of the facts as they 
did, that i s , in th e form of affidavits. 
It is now t oo l ate to comp l ain that 
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t he Court should have ascertai ned 
the facts in some other manner . " 
(199 F.2d at 488 . ) 

Another cas~ in which th~ procedural objection was 

assumed to be sound but was wai ved because made too late is 

Baker v. Sherwood Cons truction Co. 1 409 F . 2d 1 9·4 ( l Oth Cir . 

1 969 ) .. There no proper and timely objection h ad b een made to 

t h e trial court ' s failure to pol l the jury . Holding that 

t he o b j ection was waived unde r Federal Ru l e 46 , the Court 

quoted one of its own earlier opinions : 

"Rule 46 contemp l a t .es that a dissatisfied 
party make known to the trial court 
the action des ired on his objection . 
The purpose for t his rule is obvious l y 
t o a l low the trial court to r econs ider 
h is rulings so that the trial court may 
correct its ovm possible errors .. . " 
( 409 F.2d at 195 .) 

Rule 4 6 , of course , requires " that a party , at the time the 

ru l ing or order o f the court i s made [make ] known to 

t he c ourt . .. h is objection to the action of the court and 

h is grounds therefor . . . " Anothe r statement of the reason 

for t he ru l e . i s quoJced i n Bucy v. Nevada Const. Co. 1 125 F. 2d 

213 1 21 R ( S th C i r . 1 9 4 2 ) : 

" [ I] t is necessary t hat a man should 
not spring a t rap on t he court . . . 1 so 
the rule r equires h im to disclose the 
grounds of his ob j ections fu l ly to the 
c ourt ." 

So t oo.here. This Court may assume that had CHA 

said on July 13 , or on July 20 , or perhaps even by a motion 

under Rule 59 within the t en-day period provided by such Rule, 
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that it had changed its mind as to the desi rability of an 

injunction order and did not wish such an order entered 

' 
without a formal motion and heari~g , Judge Austin would 

h ave given CHA the hearing it requested . But CHA made no 

such request on July 13, o r on July 20, or even within the 

time provided by Rule 59. (In such a context it is almost 

effrontery to refer to this Court's opinion in the Skolnick 

c ase where a request for a formal hearing was vigorously 

and timeiy made . ) For this eparate reason (quite apart , 

that is, from the invited error doctrine ) CHA must be held 

to have waived the procedural objections it now makes to 

this Court . 

CHA 's single citation on this point highlights 

the b ankruptcy of Clffi's contrary view . In Buffum (CHA 

Petition , p .3), a New York b ank , doing a trust business in 

Illinois, had consented t o b e sued in Illinois " in connection 

with the acceptance and execution of t rusts and receipts of 

deposits and trust funds in Illinois." (1 92 F . 2d t 59. ) 

This Court proper l y h e ld that such a consent did not extend 

to " a transaction which on i ts face does not purport to grow 

out of such trust business ." (1 92 F .2d at 61. ) (The result 

would have b een otherwise h ad the bank engaged in a full 

service Lusiness in Illinois. SeL! Franl:ford Supply Co. y . 

Matteo , 305 F . Supp. 794 (E .D. Pa. 1969) .) 

Buffum cl.id say that relinquishment of a righ"c or 

privilege "may be implied as a necessary consequence of the 
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waiver ' s conduct inconsistent with an assert i on of retention 

o f the right ." (192 F.2d at 61 .) This appl i es precisely 

to CHA 1 s conduc on July 13 and J~ly 20 . On each of those 

d ays CHA par· icipated in conferences , knowing that (upon its 

own reques t ) a formal, written,injunctive o rder on timing was 

under.consideration, without registering or making known any 

objection to the entry of such an order on the ground of 

t he manner in which those conferences were being conducted. 

CHA ' s assant to that manner must be implied as a necessary 

c onseq uence of CHA ' s fai l ure to register or make known any 

such objection , or t o r eques t any formal notice , motion or 

hearing before inclusion of part I I in the July 20 order , quite 

apart from its affirmative action of reques ting the written 

order and choosing not "to await a formal motion by plaintiffs 

Su re l y CHA was not entitled to keep Jud ge Austin 

and plaintiffs in t otal i gnorance of the fact that it had 

procedural objections which i t would not raise for the first 

time u n til a month l ater. Surely it could not participate 

in the July 1 3 conference , and i n the July 20 conference , at 

both of which a forma l written injunction order was discussed , 

rema in silent about its no-notice and no - hearing complaints , 

keep locked up i n i t s corporate bosom its secret desires for 

a form a l. ootion and hearing , ~llow the order to be signed by an 

unsuspecting Judge Austin , and then tell him and plaintiffs 

for the fi rs t time a month l ater that i t had procedural objections 

-14-
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and had wanted a formal mo tion and hearing all along . 

*· * * 

The short of the matter i s t ha t CHA reques ted Judge 

Austin to enter the order appealed from and did not t e ll him 

that it obj ected to the procedure hich preceded its entry i 

but for CHA 1 s r eques t there would have b een no part II to 

the July 20 order . And the short o f the matter is that , 

h ad CHA obj ected on either July 13 or July 20 to the i nc lusion 

of par t II in the July 20 order without a formal motion and 

hearing , h ad CHA on e ither of those days disclosed its secret 

desires for formality , c ommon sense t e ll s u s that Judge 

Austin would not then have entered an order he was entering 

in t he first pla c e only because CHA wanted it. (CHA chose 

not "to await a formal mot ion . . . u ) 

We think that , for the re asons s mmarized at pages 

10 and ll of the Court ' s opinion , no error was committed and 

tha t CHA did in fact h ave adequate notice and ~id i n fact h ave 

But qui te apart from that consideration , 

i t wou ld sanction two kinds of game-p laying with the judi c ial 

process to permi t CHA to ask Judge Austin fo r an order , keep 

him u n informed of its secret proc edural objections to the 

p roceedings leading to i~s entry , and then pounce upon the order 

three weeks after it was entered. 
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II . THE COURT HAS NOT MISAPPREHENDE D 
DOCUl--1ENTS 

. The allege~ misapprehensions are a ti ssue of 

d exterou "= ly woven but distorted Lmuendoes . The most 

objectionable i s the deliberate and u nsuppor t ed i mp licat ion 

that counsel for plaintiffs and Judge Austin both misstated 

a k ey fact - that the Chairman of CHA said CHA intended to 

wait until after the mayoralty election . (Petition , pp.l2-l5.) 

Although CHA professes not to attack counsel ' s "credibility , 

reli ability or memory " it does just t hat . The statement of 

what the CHA Chairman said was contained i n a sworn af fidavit . 

Independently , Judge Austin recall ed the s ame statement -

his recollection o f what the CHA Chairman said was his own , 

not accep t ance of counse l ' s affidavit . (Tr. p.l8 , quoted 

at p . l 8 of CHA ' s Petition . ) No counteraffidavit h as ever 

b een filed. No argument raising any quest i on as to the 

truth fu lne s or accuracy of counse l ' s sworn statemen t or 

Judge Au s tin 's assertion has ever before been made - not b efore 

Judge Austin or before th is Court - t hough there was a mp l e 

opportL:.. l ~L t.. .1 to do so in both places. In any event , Judge 

Austin needed no affidavit to know what the CHA Ch airman aid 

in hi s presen c e . It borders o n the unprofessional for such 

an unsupported innuendo now t o b e. inserted in a petition for 

Rehearing. 

Another a lleged misapprehension is said to b e an 

"imp lication" in t his Court ' s opinio n that p l aintiffs had 
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mad.e an 11 in formal motion 11 for an order on timing. (Petition 

p.lO. ) We think there is no such i mp lication i n the Court 's 

o p inion (see the quo~ations from t he opinion in Part I 

hereof ) . We think the Court has rightl y unders t ood that CHA 

r equested the formal, wri tten i n junctive o rde r and that 

pla intiffs never asked for more than an in forma l expression 

of vi ews from J udge Aust in. 

The al l eged mi sapprehens ion of the Wade l etter 

(Peti tiof' pp . 7 -9 ) hardly needs c omment . ~'lade was f earful 

that t he public housing issue might b e used "by politica l 

c andida·tes for partisan politica l purposes . 11 (A-44 . ) The 

Court's statement , which CHA considers a misapprehension of 

the l et t er , i s that Wade bel i eved submission of sites before 

the political campaigns "would have adverse pol iti cal 

consequences ... " ( p . 6 . ) We c an see no misapprehension. 

(CHA 's effort to dist i nguish the c ases cited by the Court 

(Petition p. 9 ) is a transparenJc attempt to resuscitate the 

discredi ted community hostility reason for delaying 

desegregation . CHA h as so far on l y been o rdered t o do what 

it a l one h as power to d o - submit sites. ) 

The final "misapprehension" i s t hat the Court ' s 

opinion referred to HUD's concern that sites might be submitted 

to the City Council as l ate as 1 97 1 i nstead of l~te in 1971 . 

(CHA Petition pp. 5-7 .) Again there is no misappre hension-

only CHA semanticisrn. ~hen r ead ·in the context of t he ~hole 
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l etter , it is perfectly clear that HUD was expressing a 

concern about a delay until as late in 1 971 as the mayoralty 

elections. The letter states tha~ HUD h ad been informed i< 

1969 , and again in early 1970, that the 1500 units "vwuld be 

developed immediately ." It also says , "we have waited 

expectantl y for the Authority to have the sites approved by 

t he Ci ty Council 11 The l etter was written 6 months before 

t he end of 1970. From the perspective of that d ate , a 

fu rther delay until after the Apri l mayora lty election would 

b e an additional delay of 10 more months . HUD was expressing 

concern about any more de l ay , whether until the beginning o f 

1 9 71 or well into the year . CHA 's assertion of a "mis appre­

hension " on this core is merely a further illustration of 

t he emptiness of its arguments. 

CONCLUSIO T 

Suppose CHA h a d never requested that part II be 

included in the otherwise non-controversial and unappealed 

from July 20 order . It i s clear that that part would not have 

b een included in the order and t here would have been no 

gro).lnd for a lleging error . But CHA die! make such a r equest , 

knowing tha , as to timetab l e , there had been no motion by 

plaintifi s for an order , no witnesses sworn , no transcript of 

t estimony on that sub j ec , and that one of CHA ' s proffered 

witnesses had been rejected. Knowing all this , nonetheless 
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CHA asked that a formal order be entered and then participate~ 

in two conferences l eading to the entry of the order it had 

r equested without o. ]ection on any procedural ground - notice, 

motion, hearing, or any other . Knowing the procedural 

situation, and raising no whisper of the procedural objections 

it ma?e much later, CHA urged Judge Austin to go further th an 

plaintiffs had asked him to go and f u rther than he hims e lf 

had gone . Then , having thus lured the Judge i nto taking a 

step he had not been asked by plaintiffs to take and would 

not otherwise have taken , h aving done so with full knowledge 

of the procedural situation , and not having even hinted at 

its l ater position that a formal motion and hearing must 

precede entry of the order it had requested , CHA charged 

weeks later that it was error to have complied with its 

r equest and that one r eason for the error was the procedural 

situation it was perfectly aware o f and remained silent about 

at the time i t made its reques t. 

Does not elementary fairness to Judge Austin suggest 

that CHA should have said , "We want you to enter an order but 

we warn you that we shall then appeal on the ground you h ave 

no right to do so without a formal motion by plaintiffs and 

a formal hearing on that motion? ! I 

The absurdity of making such a statement preciselJ 

mirrors t he gross unfairness of CHA's present posture (an 

unfairness which is c ompounded by the fact that in pressing its 
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afterthought procedural claims CHA is acco~plishing the 

precise passage of time its Chairman sought on grounds this 

and other courts have rejected as i nvalid). We trust this 

Court will not sanction that unfairness , t o Judge Austin 

and the judicial process , let alone to plainti ffs. 

By : 

January 1, , 19 71 

Respectfully submitted , 

Alexander Polikoff 
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