IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION
DOROTHY GAUTREAUX, et al.,
Plaintiffs,
V.

No. 66 C 1459

THE CHICAGO HOUSING AUTHORITY,
et al.,

e e N’ N N S S S S N

Defendants.

MOTION FOR STAY OF ORDER ENTERED MARCH 1, 1971
PENDING DECISION BY THE SUPREME COURT OF THE UNITED STATES
ON DEFENDANTS' APPLICATION TO STAY ALL PROCFEFDINGS
PENDING DISPOSITION OF PETITION FOR CERTIORARI

Now come defendants (hereinafter collectively referred
to as "CHA"), by their attorneys, and respectfully move this
Court to enter an order staying the effect of its order.entered
March 1, 1971, compelling CHA to disclose certain housing sites
to the Chicago Plan Commission and the Chicago City Council on
or before March 5, 1971, until March 10, 1971, or until such
time as the Supreme Court of the United States has acted upon
defendants' emergency application for relief pending consideration
by the Supreme Court of defendants' petition for certiorari.

In support of this motion, CHA states as follows:
l. On March 1, 1971 this Court entered an order, on

motion of the plaintiffs, requiring that CHA refer to the Chicago



Plan Commission and the Chicago City Council, on or before
March 5, 1971, sites appropriate for the construction of not
fewer than 1500 dwelling units.

2. On February 24, 1971 CHA filed in the United States
Supreme Court a Petition for a Writ of Certiorari (No. 1386, 1970
Term), seeking review of the judgment and the two-to-one decision
of the Court of Appeals for the Seventh Circuit, which affirmed
.the order of this Court modifying its Judgment Order of July 1,
1969.

3. On Febrvary 25, 1971 CHA filed in the United States
Supreme Court an Application For Stay Of All Proceedings Pending
Disposition of Petition For Certiorari, directed to the Honorable
Thurgood Marshall, Circuit Justice for the Seventh Circuit. This
Application was denied by Mr. Justice Marshall on March 3, 1971.

4, oOn March 3, 1971 an Application For Recall Of Mandate
And Stay Of All Proceedings Pending Disposition Of Petition For
Certiorari, directed to the Honorable Warren E. Burger, Chief
Justice of the United States, and the Associate Justices
of the Supreme Court, was filed in'the Supreme Court. Copies
of this stay application, together with the letter of transmittal
to Chief Justice Burger, are attached hereto-as Exhibits A and B.
As of the time when the present motion was filed, no action

had been taken on CHA's application to the Chief Justice.



5. In 1ts Petition for Certiorari, CHA seeks review
of the Court of Appeals' holding that CHA had "waived" its
rights to appropriate notice and a hearing prior to the
modification of this Court's July 1, 1969 Judgment Order.
Moreover, in its applications for stays in the Supreme Court
CHA has contended that the mandate of the Court of Appeals
improperly issued to this Court on February 25, 1971 because
prior to the issuance of the mandate, during the period of the
automatic stay granted upon the denial of rehearing, CHA filed
a petition for a writ of certiorari in the United States
Supreme Court. Under Rules U4l(a) and 41(b) of the Federal
Rules of Appellate Procedure, the issuance of the Court of
Appeals' mandate was erroneous since notice of CHA's Petition
for Certiorari was received by the Court of Appeals within the
time of the stay created by Rule 41(a) and since under Rule 41(b)
the filing of the certiorari petition in these circumstances should
have operated to keep the stay in effect pending disposition of
the Petition for Certiorari by the Supreme Court.

6. If this Court's order of March 1, 1971 is not stayed
for a short period in order to give the United States Supreme
Court an Oppoytunity to act on CHA's application for a stay,

CHA will be compelled to comply with the order on or before

March 5, 1971, and, as CHA has many times sought to prove in a



hearing, the damage which CHA seeks to avert will have been
done, Moreover, once CHA has complied with the order of
March 1, the matters raised in its application to the Supreme
Court, including its contention that the mandate of the Court
of Appeals to this Court issued erroneously, will become moot.
The action of this Court, if the March 1 order is not stayed,
will effectively deprive CHA of the opportunity to pursue its
legal recourse in the Supreme Court.

WHEREFORE, CHA prays that an order be entered by this
Court staying its order of March 1, 1971, until March 10, 1971,
or until such time as the United States Supreme Court has had
an opportunity to act on CHA's stay application.

Respectfully submitted,

- OF COUNSEL:
KATHRYN M, KULA
The Chicago Housing Authority Patrick W. O'Brien
One of the attorneys for
‘MAYER, BROWN & PLATT defendant

231 South LaSalle Street
Chicago, Illinois 60604
(312) 782-0600
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March 3, 1971

The Honorable Warren E. Burger 3
Chief Justice of the United States

Supreme Court of the United States

Supreme Court Building :

Washington, D. C. 20530 ,

Re: No. 1386 - Chicago Housing Authority,
et al., v. Dorothy Gautreaux, et al.

Dear Sir:

The undersigned personally filed the enclosed
Application with the Clerk this afternoon upon learning
that Justice lMarshall had denied the Application
addressed to him.

The Application asks the Court to stay matters
below pending disposition of the Petition For Certiorari.
We ask this in a case where petitioners have been denied
the stay granted them by Rule. Petitioners were entitled
to a stay since "during the pericd of the stay there
[was] filed with the clerk of the court of appeals a
notice from the clerk of the Supreme Court that the party
who has obtained the stay has filed a petition for the
writ in that court" and, therefore, the stay "shall
continue until final disposition by the Supreme Court"
Fed. F. App. p. 41.

Of more significance is the fact that absent a
stay from this Court the important issues set forth in
the Petition will beccme moot when petitioners are con
pelled to submit on Friday to the March 1, 1971 order of

the district court. That compliance will threaten
irreparable injury to the supply of desparately needed

public housing in Chicago.
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o vy a5 pa PaTh Y PERREI I ) : n oy
ITi¢ Honorable Warrcean B. Burgez

Furthermore, this is not a case contrclled by
a district court'!'s findings of fact. It is a case where
the court of appcals divided on the question of whether
petitioners waived their right to a hearing on the
enormously complicated question of the best way to
increase the supply of public housing in Chicago.

On behalf of petitioners, I earnestly submit - ==
that the Court act on this Application on March 4, but
if that is not practical, that there be entered a
temporary stay holding in abeyance the district court's
order of larch 1. In that connection, I request the
honor of appearing before i1he Court and will respon
i med for that purpose.

ar
immediately 1if sunuac

Very truly yours,

-

Patrick W. O'Brien
Counsel for Petitioners



o IN THE
SUPREME COURT OF THE UNITED STATES

OCTOBER TERM 1970

No. 1386

THE CHICAGO HOUSING AUTHORITY, et al.,
Petitionérs,
v.

e

DOROTHY GAUTRFAUX, et al.,

Respondents.

Because of the importance of the matiters raised in the
» |8 3
accompanying Application for Stay, petitioners respectfully

reqdest, pursuant to Rule 50 of the Supreme Court Rules, that

oral argument be granted on the accompanying Appnlication.

Respectfully submitted,

Patrick W. O!'Brien

/{X%//K/W Va
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IN THE
SUPREME COURT OF THE UNITED STATES

OCTOBER TERM 1970

No. 1386

THE CHICAGO HOUSING AUTHORITY, et al.,
Petitioners,
V.

DOROTHY GAUTREAUX, et al.,

Respondents.

APPLICATION FOR RECALL OF MANDATE AND STAY OF ALL
PROCFEDINGS PENDING DISPOSITION OF PETITION FOR CERTIORARI

To The Honorable Warren E., Burger, Chief Justice of the United
States and the Associate Justices of the Supreme Court of the
United States:

_ v ”
Petitioners, The Chicago Housing Authority and C. E.

Humphrey (ﬁereinafter collectively\referréd to as "CHA"), pray
that an order be egtered ordering the recall of the mendate

~ issued by the Court of Appeals for the Seventh bircﬁit on
February 25, 1971, in the above-entitled case (No. 18681 in the

Court of Appeals)and staying all proceedings in the District Court



for the Northern District of Illinois (No. 66 C 1459 therein)
and the United States Court of Appeais for thé Seventh Circuit
pending the disposition by this Court of the Petition for a

Writ of Certiorari filed in this Court on February 24, 1971

during the period of the stay of mandate. In support of this
Applicatibn, CHA respectfully states as follows:

l. CHA is a municipal corporation charged with the
'duty of providing housing for the low income citizens of the
Chicago area. Suit was brought by respondents against CHA in
the Uniged States District Court for‘the Northern District of
J1linois challenging as distriminatory certain of CHA's methods
of operation. In 1969, on motion of respondents, the district
court granted summary Jjudgment against CHA, holding that CHA's
methods of-providing housing violated respondents"constitu-
tional rights. By Jjudgment order of July 1, 1969 (A-1-7)%,
the district court established certain formulas, or ratios, to
be applied by‘CHA in the location and allocation of public
: houéing, and ordered CHA to employ its "best efforts" (A-6) to
carry out the order's provisions. CHA did not éppeal that
decision or order.

2. ‘During the year following July 1, 1969, CHA set

* References are to the Appendix to Petitioners' Petition For
a Writ of Certiorari.



about acquiring housing sites in accordance with the provisions
of the Jjudgment oraor (A—62—71).. In June and Juiy of 1970, a
series of conferences took place bepween counsel for CHA,
counsel for plaintiffs, and the district Jjudge. The reéult of
theée conferences was an order of July 20, 1970.-~ the district
judge summarily modifiéd his original order and required CHA
to take certain specific steps (presenting housing sites to
the Chicago City Council) on or before certain specific dates (A-9).
Respondents had not sought such an order -~ the order they
proposed at the last conference on July 13, 1970 said nothing
about such a timetable (A-81-83). CHA appealed the latter
order to the United States Court of Appeals for the Seventh
Circult on the ground that it.was'entered without notice or
hearing and that, as entered, the order constituted an abuse
of discretion. The Court of Appeals by a two-to-one vote
affirmed the July 20, 1970 order by judgment dated December 16,
1970 (A-10-26), and CHA's timely petition for rehearing (A-206-41)
was-denied by oy@er dated February 18, 1971 (A-U43). |

S CﬁA's petition for rehearing automatically stayed
the mandate of the Court of Appeals until seven days after the
disposition of the petition for rehearing (Rule 41(a), Federal
Rules of Appellaté Procedure). Accordingly, the stay of the Court

of Appeals' mandate remained in effect until February 25, 1971.

L
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4y, On February 22, 1971, CHA filed in the Court of
Appeals a Motion to enlarge the stay from February 25 to
March 13; a copy of saild motion is attached hereto as Exhibit
A. Although respondents opposed CHA's motion to enlarge the
stay,'they did not aék‘that the time for the issuance of man-
date be shortened, although the court clearly had the power to
shorten such time under Rule 41(a) of the Federal Rules of
Appellate Procedure. CHA's motion to enlarge the stay was
denied by order dated February 23, 1971. The court did not,
however, order that the time‘for the issuance of its mandate
be shortened. Rather, the court confirmed the period of the
stay pursuant to Rule when it ordered‘that its mandate issue
on February 25. A copy of the order denying CHA's motion and
confirming the fact that the mandate was stayed until February
25, 1971 is attached hereto as Exhibit B.

5. On February 24, 1971, while the stay created by

CHA's petition for rehedring, and confirmed by the Court of

Appeals! order of February 23, was still in effect, CHA filed

in this Court its Petition for a Writ of Certiorari to the
United States Court of Appeals for the Seventh Circuit (No.
1386, 1970 Term). Notice of the filing of the petition for
certiorari was received by the Clerk of the Cdurt of Appeals

from the Clerk of this Court on the same day.



6. Under Rules 41(a) and 41(b) of the Federal Rules
of Appellate Procedure, the events described in paragraphs 3,
i end 5 of this application automatically stayed - barred -
the issuance of the Court of Appeals' mandate, since notice of
CHA's petition for certiorari was received by the Court of
‘Appeals within "the period of the stay" created by Rule 41(a) --
which had been confirmed, and had not been shortened, by order
ofrcourt - and iince under Rule 41(b) such circumstances
operate to keep the stay in effect pending disposition of the
petition by this Court. Notwithstanéing the foregoing, on
February 25, 1971 CHA's counsel was informed by the Clerk of
the Court of Appeals that the mandate would issue on that date.

7. Therefore, on February 25, 1971, only hours prior
to the issuance of .the Court of Appeals' mandate, CHA filed
in that Court a Motion for Stay of Mandate Pending Decision by
the Supreme Court of the'United States on Defendants! Petition
for Certiorari; a copy of this motion is attached hereto as
- Exhibit C. This motion was denied by order dated February 25,
1971, and the mandate of the Court of Appeals issued promptly
thereafter. A copy of the said February 25, 1971 order is
attached hereto as Exhibit D.

8. On February 25, 1971, CHA filed.in this Court an

Application for Stay of All.Proceedings Pending Disposition of

-5 -



Petition for Certiorari, directed to the Honorable Thurgood
Marshall, Circuit Justice for the Seventh Circuit.

9. On March 1, 1971, the District Judge, on Motion
of Respondents and over the objection of Petitioners who
argued that "We believe that the motion of [Respondents]
should be set over until there is action by the Supreme Court
on our motion for a stay. We think we owe that to the Supreme
Court" (Exhibit F, p. 7), signed an order requiring CHA to sub-
mit the proposed housing sites to the Chicago City Council on
or before March 5, 1971. Exhibit G.

10. On March 2, 1971, CHA filed with the Clerk of
this Court a letter motion which set forth the events of March
1, 1971, and asked for a stay of the district court's order of
March 1. A copy of this letter is attached hereto as Exhibit
E and the enclosures as Exhibits F and G, respectively.

11. On March 3, 1971, Justice Marshall denied both
the Application of February 25, 1971, and the letter motion of
March 2, 1971. -

12. The Jjurisdiction of this Court to review the case
on petition for certiorari rests upon 28 U,S.C. § 1254(1).
Jurisdiction to issue the stay requested is granted by 28

U.S.C. § 2101(r).



13. The importance of Subject matter of this

litigation. -~ This Court can and should take Jjudicial notice

of the fact that public housing is one of the great problems
now confronting our cities. What has happened below is that

a Judgment order which properly recognized the expertise of
CHA in using its "best-efforts” to effectively create a plan

of public housing has been modified so as to repiace CHA's
discretion with a specific timetable, and, we urge, without
qotice or hearing to CHA. Had CHA been granted a full hearing
on such a timetable, CHA fully expects that the record would
have made abundantly clear the fact ﬁhat a timetable such as
imposed by the district court was not only ill-advised but
potentially disastrous for the entire Chicago metropolitan
housing progrem (See A-46-U48). CHA has maintained in the
district court, in the court of appeals, and in its application
for a writ of certiorari'which has been filed in this Court,
that‘the order appealed from was en@ered without notice or

- hearing, all to the severe detriment of the Chicago metropolitan
housing program (See A-72-T7T).

14. Irreparable Injury to CHA. -- The order appealed

from, dated July 20, 1970, required CHA to do certain acts on
or before September 20, 1970. CHA obtained a stay of that

order pending its appeal to the Seventh Circuit Court of Appeals

“ T w



and on that occasion that Court noted that compliance with the
timetable "presents a clear danger that there will be no low
income housing units built anywhere" (A-26). Following the
issuance of the mandate (issued in violation of Rule 41 of the
Rules of Appellate Procedurc) respondents took immediate steps
to obtain an order establishing a new timetable. 1In a hearing
on respondents' motion to impose a new timetable (See Exhibit F),
held in the District Couft on March 1, 1971, the District Judge
signed an order requiring petitioners, on or before March 5,
1971, to submit housing sites to the Chicago City Council.
~Exhibit G. Unless that order against CHA is steyed, CHA will
be compelled to comply with it on March 5, and the damage to
the cause of public housing which CHA has sought to avert will
have been done. .

Moreover, once CHA has complied with the new "fime-
table" order of the District Court, the matter before this
Courf will become moot.

WHEREFORE, CHA prays that an order be entered recalling
the mandate of the Court of Appeals and that any and all further
proceedings in the United States District Court for the
Northern District of Illinois and in the Court of Appeals for

the Seventh Circuit be stayed pending the disposition of CHA's



.
N

o

Petition for a Writ of Certiorari and a final determination of
the matter by this Court.

Respectfully submitted,

Patrick W. O'Brien
One of the Attorneys for
Defendants-Petitioners

OF COUNSEL:

KATHRYN M. KULA ‘
The Chicago Housing Authority

MAYER, BROWN & PLATT

231 South LaSalle Street
Chicago, Illinois 60604
(312) 782-0600



CERTIFICATE OF SERVICE

The undersigned hereby certifies that on March s XGTL,
bthree copies of the foregoing Appliéation for Recall of Mendate
and Stay of All Proceedings Pending Disposition of Petition for
Certiorari were served upon one Of Respondents' attorneyé,
Alexander Polikoff, 109 North Deérbofn Street, Chicago, Illinois

60602,

Patrick W. O'Brien
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FOR THE SEVENTH CIRCUILT

No. 18681

. DOROTHY GAUTREAUX, et al., . ... :
vPlainpiffs-Apﬁelleés,

. Ve s | * ot .i . . . i -

, , o <

THE CHICAGO HOUSING AUTHORITY, et al., .

Defendants-Appellants.

MOTION FCR STAY OF MANDATE
PENDING PETITICH FOR CERTICRART

A'[Defcnéants»appellants (héreinafter c¢ollectively called
"CHA");iby their aﬁtérneys,.réspeétfully mbve‘this court to
stay the Issuvance Qf.its mandate to the United States District
Couf£ for thé'Northern'District of Iliinois,-Eastgrﬁ Division,
until March 13, 1971, so that CHA may file with the Supreme
Court of the United States a petition for writ of certiorari.
In support of said motion, CHA states as follows: .

1. On December 16, 1970 this court entered Judgment

affirming the order appealed from and ordering the cause remended _

" Expisir M



n

to the districy.court for further proceedings; én December 30, .
1979, éHA filéd alfﬁmely petition for rehearing.

-2, This Court denied CHA's petition for rehearlng on
Thursdeay, Fébruﬂry 18, 1971.. Notice of this fact to CHA's |
attofncys vas recgipt of ﬁhc order denyihg said petition on
Moﬁday,’Febfuary e, iéfl.JtUnless othefwiée oréered, tﬁc
.'_manaate of this Court will iséue}op February 25,-1971.

3, CHA is-ﬁreéenply preéariné a petition to the;Uniﬁed
States Supreme Court for a wr ﬁ of certiérari, and CHA hiil file
.§éid petition with the élerk ;f the Suprene éouft of the United

Stetes on or bafore the close of business on March 8, 1971, sc

- that the clerk of this Court should receive from the clerk of the

Suprenme Court of the United Stztes a notice of the filing of seid
petition no lzter than March 13,‘1971 (2llowing five dgys for
said notlce tofiésﬁe_end be deliﬁéred td the clerk of this Court),
| e For.the foregoing reasons, CHA respectfully requoéﬁs that
'~,thié Courﬁ sta& the igsuqﬁce of its mandate untii Mafch 13, 1971.
. A Respectfully Suﬁmitted,. |

'_ ; ' ; St : _ Patrick ¥W. O'Brien

Watson B, Tucker

Of Counsel; ‘ Attorneys for Defencants-Appellant

KATHRYN M. KULA
General Counsel
The Chicago Housing Authority

MAYER, BROWN & PIATT
231 South ILaSalle Street
Chicago, Illinois 60804



CERTIFICATE OF SERVICE

The undflojand Patrick W D' Brien, hnreby celu*flwo
that on Lhe 22nd aay of February, 1971 three copies of the
| abovc and foregolng NOuiOH for Stay of Mandate Penaing Petition

for Certiorari were dellvcrea to counsel foz Plaintif fs—AppOIleec.

~

Patrick v. O'Brien
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- "For the Seventh Cireuit

Chicago, Illinois 60604

: February 23, 1971
e SRS E I

SRR R R o Before ' S L e
“ i idoo Hon, WILBUR F. PELL, JR., Circuit Judge | F
" +:" Hon, ‘
' -~ Hon.

DOROTHY GRUTREAUX, et al.,

Plaintiffs-Appellees, .
h0'18681 . P

" THE CHICAGO HOUSING AUThORITY,'
et al.,
Defendants-Appellants.

Appeal from the

United States
Court for the

Dastrict
Noxthern

pistrict of Illinois

"This matter is before the court on the motion of defendants-
appellants for stay of mandate pending petition for certiorari

i tO the United States Supreme Court.

On Decenber 16,

1970, this -court entered judgment affirming

.the order appealed from and ordering the cause remanded to the
.. district court for further proceedings. -
- -appellants filed a timely petition for rehearlng Wlth suggestlon

'.of rchearlng en banc.

On December 30,

~ s ~

1970,

Al

This court denlcd the petition for rehearing on Februéry 18,

1971

‘issue on February 25, 1971.

and unless otherwise ordered, the mandate of this court w1ll

Plaintiffs have filed their memorandum in opposition to

- the motion for stay and counsel for the. parties thO presented

their respective contentions orally.

The matter having been taken under adv1semvnt " the

mandate is denied and the clerk.is
of the court on February 25, 1971.

T PPl MI—£.10-€695.10K.384%

ordered to issue

| o

-
,)

stay of
the mandate

b ff\J! e



IN THE
UNITED STATES COURT OF APPEALS

. FOR THE SEVENTH CIRCUIT

'*Né; 18681

- DOROTHY GAUTREAUX, et al.,

'Plaintiffs—Appellees,
v.
THE CHICAGO HOUSING-AUTHORITY, et al.,

Defcndﬂﬁtu~Appcllants

MOTION FOR STAY OF MANDATE PENDING
DECISION BY THE SUPREMzZ COURT OF THE UNITED STATE
ON D,FEVU’ iTS' PETITION FOR CERTIORARI

. Defendunts Aopnll nts (horginafter dollectively called

‘"CHA"), by their attorn°Js respectfully move this court to

| stay the 1ssuance of its mandate to tho Unitcd qtates Diﬁu*ict

Court for the_Northern District of IllaniS, Eastern Division,

until final 8isposition'by the Supremz Court of the United

Stétes on the Petition for a Writ cf'Certioréri which CHA filed

in the Supreme Court of the United States on February 20, 1971.

Expin!T C



‘in supﬁort of saié motion, CNﬂ states as follows:
| | ). On December 16, 1970 this court entered judgpént
‘affirmﬁng the order aépealed from %nd ogdcring the cauég re-
ﬁéhdéd to the distriét court for further prodccdings} CHA
' fiiéd a ﬁimeiy‘petitiéh for”rghearing, wpich‘this Gounh derlay
-by order dateé‘Eébruary 18, 1971.." s
Ry _ob,Febfu;ryvzz, 1971} CHA filqu;ﬁ thie conrt &

' ‘ﬁotion~for Stay.of Mandate Pppding ?e%ition for éertiéraii;
fépreéenting té the court that CHA was préparing jts appli-
cafion for a w?it'of cgrtiorari. CHA's motion qu a stey was
 denied by ordef dateé February 23, 1971.
' 3. On Feb;ugry 2, 1971 cﬁs filéd'a Petition fo£ a Writ
u.of Cerﬁigréri, and notice of the filing of said petition was
_givcn to the cierk of this_court’on February.éh a@d February
25,21971;

| .dQ  Thé'issueélraised in CHA's éetit;on for a Writ of
.:Céftidfari will or may be.rendéred}moot if the mandate of_this
cbﬁrh 1ésueé tQ the United States Diétri?t Court for the Northern
B District pf Illinois, Eéstern Division, causiﬁg.CHA irreparable
harm,nério§ to fﬁe‘disposition of sﬁch petition by the Supreme
Court éf the ﬂnitéd States. |

For the foregoing reasons, CHA respectfully requests



¢
that this court stay the issuance of its mandate until final
disposition of CHA's Petition for a Writ of Certiorari by the

Supreme Court of the United States.

Respectfully submitted

o T—
Vatson B, 1
- one of the attorne&s for
- Defendants-Appellants
Of Counsel:
Kathryn M. Kula _
General Counsel _ SR S R )
The Chicago Housing Authority ’ = by
Mayer, Brown & Platt ) B
- 231 South LaSalle Street _
" Chicago, Illinois 60604
. ' i .
e | -



CERTIFICATE OF SERVICE

"The undersigned, Watson B.. Tucker, hezcby certifies that
on Febzuazy 25, 1971 threc coples of the above and forchJnv'
Motion for Stay of Mandate Pending Dec181on by the Quplem°
COUlt of the Unltcd States on Defendant's Petntlon for Certiorari

were delivercd to counsel for PlaintlfLs~Appellants.




23 ) < Y oo & ~

NG it S R AR /- p e X -

ooy 3 CoTE T 1Y i v AL e Iy PR PR S

£ > o’ P bRy Yy o | CINT N OYIA - &
"!’.L'V‘-'t !I‘!rb }r i /"") "r Ckir"vr o f.-“ \..’.)"E:‘})r“/.. 'E? -“i-“ o r'-C' \f‘>; /;:‘v i’,f"(,-',- ,,),‘ * L s

e e 3 . - For the Seventh Cireuit -

.. "Chicago, Illinois 60604

Thuréday, February 25 lq 7L v R

cih . e o " Before . Z ;sz.f"ii'ﬁfj:; ﬁ}fﬁ?";‘
: ”'-_IQNL.  WIIBUR F.. PELL, JR., Circuit Judge '_“ P
. Hon. . A I ENCL T _’+_if{.f ;]5kf

A Ay

N amm e

-:1 'DOROTHY GAUTREAUX, et al., . ). Appeal from the United i
e ~ Plaintiffs-Appellees, .. 1 States District Court .
£ 5 0% o . v = for the Northern District
-.;f»,{iIQQ 18681 V. .. -, -4 of Illinois, Eastern

o £ S s - ... | Division _ RN
..~ THE CHICAGO HOUSING AUTHORITY, a ‘ ' B L LRI £
~  corporation and ALVIN E. ROSE, ] e - NP e
Executive Director, S R S A R N P O
" Defendants-Appellants. il S LR e

-

v, e e ——

e ; This matter comes before the Court on the motion of
.+ .. defendants-appellants for stay of mandate pending decision
] by the Supreme Court of the United States on defendants'

- -petition for writ of certiorari. The. Court having duly

e pongddered said motion of defendants-appellants,

-+ .-7: " IT IS HEREBY ORDERED that the sald motion be and the
“ = .- same is hereby DENIED; and the mandate of this Court is
ordered to issue instanter to the United States District

EE DR ks doca OB EE A A6 T K R R

.77 0 court for the Northern Distriect of Illinois, Eastern 3
... Division. 1 TugE e Lk

i

IT IS FURTHER ORDERED that that portion of the order {

of this Couri heretofore entered on August 19, 1970 which :

stayed the order of the United States District Court for {

the Northern District of Illinois, Eastern Division entered =

therein on July 20, 1970 in case #067 C 1459 until the -

further order of thls Court, be and the same is hereby
vacated and set aslde. , : - 2 08
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MAYER, BROWN & PLATT
HO! SEVENTEENTH STREET, N.W.

EUROPLCAN OFFICE WASHINGTON, D.C, 20036 ' CHICAGO OFFICE

4 PLACE DE LA CONCORDE 202-833-1670 231 SOUTH LA SALLE STREET

. PARIS BE CHICAGO,ILLINDIS 60G04
266 45 23 S LCM"YD; 312-762-0600
TELEX 29712F TELEX 253760
CABLE LEMAYLAW CABLE LEMAY

March 2, 1971

Mr. Robert Boyer

Office of the Clerk

Supreme Court of the United States
Supreme Court Building

Washington, D. C. 20530

Re: No. 1386 - Chicago Housing Authority,
et al., v. Dorothy Gautreaux, et al.

Dear Mr. Boyer:

On behalf of petitioners, I supplement the
documents previously filed in this cause by petitioners
and respondents by the attached copies of:

(1) The transcript of proceedings in the
district court yesterday, March 1, 1971;

, (2) The order entered by the district court
yesterday, March 1, 1971.

Yesterday's action of the district court was
taken even though:

(1) The Petition for Certiorari in this cause
was filed in this court on February 24 during the period of
the stay and notice of that fact was received by the clerk
of the Court of Appeals for the Seventh Circuit on the same
day (see Fed. R. App. P. 41);

-~

-
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Mr. Robert Boyer
March 2, 1971
Page Two

(2) Petitioners, on February 25, filed with )
"this Court an "Application for Stay of All Proceedings Pending
Disposition of Petition for Certiorari" which (p.4) pointed

out that the filing of the Petition for Certiorari during the
period of the stay should have effected an automatic stay of
the mandate but was deemed by the U. S. Court of Appeals for
the Seventh Circuit not to have done so.

On behalf of Petitioners I hereby move for a stay
of the District Court'!s Order of March 1, 1971 until this Court
has rendered its decision on Petitioners* February 25, 1971
"Application for Stay of All Proceedings". In that connection,
and for that reason only, I request the honor of appearing
before Justice Marshall and am available for that purpose at
any time that suits the court'!s convenlence. If advised that
it is practical to wait in the Supreme Court building, I will
wait. If that is not practical, I can be summoned at the
above Washington number and will immediately respond.

I respectfully request that this letter and the
attachments be transmitted promptly to Mr. Justice Marshall.

Very truly yours,
Lo O@ B |
¥ W \J\/\
Patrick W. O'Brien _
Attorney for Petitioners

POB: j1 ' . | :
Encs.

cc: Alexander Polikoff;”Esq.
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IN THE UNITED STATES 1

HORTHERN LIS”“ICT op

EASTERN DIVIS]

DOROTHY GAUTRZAUX,

et al.,

Plaintiffs,

VB NO, 66

CHICAGO HOUSING AUTHORITY,
et al.,

Defendants.

TRAKRSCRIPT OF PROCLEDINGS

had in the above»entitled cause before

C 1459

the

HOKORABLE RICHALRD B, AUSTRIH, one of the Judges

of sald Court, in his courtroom in the

States Courthouse; Chicago, Illinois,

March 1, 1971, at 10:00 o'clock a.n.
PRESENT : '

MR, ALZXANDER POLIKOFF,
MR, MILTON I. SHADUR,

} on behalf of Plaintiffs;
MR, PATRICK O'BRIEN
MISS KATHRYM KULA
MR, WATSON TUCKD
'MR. DOUGLAS 4. POE

‘- o 5 e
" on behalfl of Defendants.

/fL:Xf/ BT 7:

United

on Monday,



THE CLERK: 66 ¢ 1459, Gautreaux vs. CHA,
moticn for entry of order pursvant to mandate

MR, O'BRIEN: Cood morning, Judge.

THE COURT: Good morning. I see you did not
iose your airplane tlicket in Vegas.

MR. O'BRIEN: HNo, sir, I didn't. I did spend
a little more time on the telephone than I planned,
hovever.

THE COURY: I can understand that.

MR. O'BRIEN: Your‘Honor, T would like & mcment
of the court's time this morning to comment vupon
the charges that have been made that the CHA has
‘engaged 1n, i now enzeging in every known methed
of procrastination. | |

THE COURT: Ve put this over so that we could
"hesr the e¢loguence of your voice, Mr. O'Brien.

VMR, O'BRIEH: It will be brief, your Honor.

GHE COURT: And there are ho S oo SR
You nay speek at whatever length you wish on any
subject that is reletlve to what 1s confronting me
- here today.
MR, O'BRIDNI: Thenk you, sir.

Your Honor, we submit that CHA has not

stelled, has not procrastinated, is not now pro-



crestinating and does not intend to procrastiinate

or stall, that neither CHA as a body, its general

u

éounsel, its previous ovteside councel nor myself
have engeged in any such activity.

Whet we heve done and what we intcﬁd to
do is %to exercise every right'that we have to seek
redress for wvhat we consider tO be a wrong in &any
court of proper jurisdiction,.whether it be this
court, tne Court of tppeals or the Unlted States
Supreme Court. J

"How, if our appeal hﬁd been dismissed as
frivolous, possibly puch & charge could be laid.
Our appeel was not dismissed. In fact, a strong
dispenting oplnion by &nh e;pcrienced jurist vas
filed.

?we submit, your Honox, that counsel for
the plaintiffs, counzel for the defendants and
this couft are all hendcuffed by the applicable
procedural rules. Procedure, t:e United States
Suprecme ?ourt galid thisg term, i3 that wvhich works
much of the difference betueen the rule of law and
rule by fiat. That case 18 Wisconsiﬁ V. C&nstantinb,

91 Sup. Ct. 507 at 509.

We don't think, for instance, your lonor,



e ——————— .

that the plaintiffs, through Mr. Polikoflf, are
subject to ecriticisnm for delay vhen they filed

an appeal from your Honor's decisim against them
in thelr action againet HUD. That case, I might
point out, is8 on appeal from your order of September
1, and the record wéa_just flled in January, wherecas

in our appeal, an expedited appzel, the whole thing

vas submitted on briefs gnd orally arguvued by October

6, and the petiticn éor }ehaaring was filed promptly
within fourteen days afﬁer the adverse opinion, from
CHA'e point of view. Aﬁd furthezrmore, Judge, I
don't know of aﬁy client thet I havc ever rapre-

sented or that our firn hes ever represented that

has filed a petition for certiorari printed, delivered

to the Supreme Court within two Gays after notice of
an adversge ruling on a petition for reheceying.
THE COURT: I think that was very wise, because

it gave you two shots to get a stay upstairs.

MR, O'BRIEN: Your Hcnor =-

THE COURT: You are a very &xpcditious lewyer
in a very expsditicus firm,

MR. O'BRIZN: Thank you, sir. : o

THE COUERET: And the CHA wlll get their money's
worth regardless of what your fece-is, although no

results up to this point.



W

I"R. O'BRIEH: HNow, Judge, to the current motion

but, first, let's look at whet the piltuation is right

now, and I will have to get my calendar out, Judge,
becavse I think 1t is fair to state that on each
day last weck an event éccurred, a courtroom event
in some court somewhere in the United States.

Our petition was argued by myself and Mr.
Shedur in Judge Peil‘s chambers for a stay uhtil
March 13th of the mandate on Tuesday, February 23rd.
He denied it late that afternoon and reaffirmed that
the mandate would issuve on the 25th of February,

Thursday.

THE COURT: You immedliately, very expeditiously,

then filed your petition for cert. so that you could

£0 back before Judge Pell on Thursdaey and tell him,

"Judge, the situation has changed. Tuesday we sald
we were going to file one and youv denied a stay.
Here ﬁe are back again on Thursday, haeving filecd a
petition for cért., and now the conditions being
different than they were, give us a stay now;"
Otherwise you could not have gone in on Thursday
if you had not done 1t that way. | §

MR. O'BRIEIl: Your Honor, I think -- and Mr.

Shadur, I think, will confirm this =-- that I told



Judge Pell 1in chembers. on the 235rd that we wanted
the stay, but 1f“¥G did not gmet 1t we would bend
evcfy.effort £o flle a petition for certiorari on
the 24th.

THE COURT: And I em glad thet you kept your word
to Judge Pell, becausd noy we have twuo denials of a
stay up in the Court of pppeals instead of one

MR. O'BRIIZN: And on the 26th, Judge =-- NnOW, on
the 25th, we =--

v ‘

THE COURT: Wente back and 1€ was denied again.

MR, O'BRIZN: Yes, sir, because 01 Monday morning
at 9:00 o'clock we were before Judge Pell calling his

attention to thne fact, giving the

(\

Court of Appeals

considered toO be ==

@

an opportunity o correct what W

might have been znd provcd'to be an eropeous issu-
ance of the mancate. Oon the 26th, at L:90 o'clock

in the afternoon -= On the 25th, at 4:090 ofclock in
the afternoon, wWe filed, in Washington, with the

Supreme Court, our petition for a'stay pending &
decisionton our patition for certiorari.

'All wz ere doing, W€ submit, your Honow,
| :
is trying to gzt & ruling on thig, end we will accept

cbe@rfully whatever the ruling might be, including

any ruling on our motlon for & stay.

\



TEE COURT: I don't Mmow about this fcheerfully"
business.
MR, O'ERIFN: We try to be cheerful, Judge .
As of 10:25 this morning Washington time
a phone cell from our office revealed that as yet
Justice Marshall has not yet acted on our petitionﬂ
Our position thie morning, Judge, is simple. Ve

-~

believe that the motion of the plaintiffs shouvuld be
gset over until there %é action by the Supreme Court
on our motion oy 2 séay. We think we owe that to
the Supreme Court.

In the alternative, Judge, 1if you feel
that an order must be entered tﬁjc morning, it cey-
tainly should b2 contingen% ingofer as any require-~
ment that CHA do this ox do thet until there is a
rﬁling at least on the motion for & stay in the
Supreme éourt

THZ COURT: My Polikoff?

MR. POLIKOF®: I will say nothing about procrestin-

X

t .
ation, your Honor. I think the record speaks for
|
itself in that regard.
PHE COURT: First of 211, I think the rescord ou

to be clear that you never said anything about it in

the rirat plece, 1t was me, so that you don't have to



reply to that.

MR. POLTKOFF: All right, and I do not intend to,
your Honor. |

I do want to point out a couple of facts
that are in ¢the record before this court, and that
i8 that -~

THE COURT: Anything you want to give me that
will stfengthen ny response'to Mr, O'Brien I will
listen t€oO.

MR. POLIXOFF: Tgat 15 that by resson of 1ts
having chogsen to exhaust evefy procedural opportunity
available to 4¢, CEA's conduct has already seriously
pre judiced the low income familices in this cilty that
desperately neecd low income houvsing.

My affidavit, which is part of the record
before éhis court, states that I have been advised
by the ézecutive director of CH& that CHA has not
applied to HUD for a reservation for non-elderly
vhits allocable to the current riscal yecar end that
the rea%on they haven't done eo0 i3 that Mr. Humphrey
[robably correcily ==

MR, O'BRIEi: I will object to that.

MR.iPOLIKOFF: -~ perceives that since CHA has

not uscd up the units that HUD hap already reserved



\O

for it, the 1,590 units that are in dispute, HUD
is unlikely to give 1t additional units. A&nd my
affidavit further says that by regson of 1its choscen
couvrse of action, all of the allocation HUD has
available for flscal year 1971 has been allocated
to applicents therefor, not inéluding CHA, since CIA
has not applied, and that CHA's current ostrich-1lile
posture also prejudices 1t wilith regpect to getting
allocations from thé following fiscal year, 1972,
bacause the excess '7l allocations, not including
any from CHA, are already being allocated to 1972.

So Mr. O'Brien, spzeking on behalf of CHA,
cen tell you that CHA has not stalled and ig not
procrastinating and that the)y are mareiy cxhausting
procedural avenues opsn to them. I Jusﬁ ack. . where
iﬁ this picture the low lncome familles of the clty
come out.

A5 t0 the law, your Honor, whether you ouzht
to walt pending action by Mr. Justice Marshall, I
think the law is perfectly clecar that you not only
nea2d not so walt, butv are obligated not to wait
because the law is that when a mandate comes down

from the Court of Appcals to a District Court, until
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'l

the District Court's hand is stayed by action o

4

the Court of &Appeals or the Supreme Court, the
District Court 1s obligated to act from the moment
the mandate comes down.

Ve ha#e, as you know, dellberately changed
our proposed date 1n the order from Mafch 3rd to
March 5th precisely to give lnr. Justico Marshall
more time 8O0 that'he will have ample time, if he

T

chooses to do 80, to act before the lferch 5th date'
i
which we have suggeeted.

Thank you, your Honor.

THE COURT: Any reeponse?

MR, O'BRIZN: Yes, Judge. I noted an odbjection
to what I consider to bz the unethical and irregular
proceduvre of my adwe““'ry'&ttorncy at every oOppor-
tunity testifying as to what the facts are, standing
at the podium as to what people told him uvnder circum-

gtances ==

. ®HE COURT: As I understand it, he iz reading
from an affidavit. |
MR. O'BRIEII: His own affidavlit, your Honor.
THE COURT: Yes.
MR. O'BRIZH: At every turn 1n this case we are

confronted, whengsver thé record dozs not satisfy the



p 1 4

other side, with an affidevit from the attoracy.

I object to this, your Honor. I find 1t irreguler
and unethical. I wonldén't do it and I don't expect
to have it done to me. Ve cannhot cross examine MNr.
Polikoff. We don't know who he has talked to or when
he has talked to them, aﬁd thé procedure 18 highly
irregular ahd, T think, & clear violation of due
process, and I an not going to ever let him do it
without objecting dh the spot. |

THE COURT: I don;t think I have ruled on that
objection. Thne objection 18 overruled, to clear
the record.

Vhat 18 next?

MR. O'BRIEN: The 19069 ihjunction; youy Honor,
the permanent injunction, states in plain English
that the Chicago Housing Authority shall use 1ts
bept efforts to increase the supply of dwelling
vnits &s rapidly as possible in confornity with the
judgment¢ order.

' How, 8ir <=

THE COURT: Is it your position that they have
done so, Mr. O!'Brien?

MR. O'BRIEN: Yes, slr. And it is my position

and the position of the CHA that if they raally had



somc evidence, they would file a motion for a rule
to show cause and bring ﬁa in for contecmpt of court,
and thcy don't care to do it.

Thank you.

THE COURT: . The court reiterates what it saild
the other day. thet this order of July 1, 1969, whi ch
required them to use their best efforts has resulted
in nothing being done up to March 1, 1071, other than
v0 take advantage, which they have a legal right to
do, of all procedural rﬁghts that are available to
them. However, 1t has been demonstrated three times
in the Court of Appeale, first on the opinion and
then on the two motions for stays, that they so
consider the matter of sufficieﬁt consequence to
varrant sftaying the hands of the District Court in
trying to dbring about what we endeavored to do by
our order of July 1 1969. I will say that the
stalls and the procrastinatiocn and the delays were
all legal stalls and proorastinations'éndfbéiays,
but epparently you have been unsucceséful in con-
vincing anybody that they have any merlt.

MR. O'ERIEN: Except Judge Kiley. e

THE COURT: And I question your high hopes

for a reversal in view of this background in Washingtonl



This has resulted in a callous disregeard
for thz hardships thet have been produced in this
city in regerd to furnishing housing since the date
of July 1, 1969
I charge that the CHA hae not, pursuant to

the order, used their best efforts to obtain housing
and to comply with thet order, and while my hands
are still untied, I am signing the ordey requlring
that they file these with fhe Chicago Plan Commission
and the City Councll on or before Mareh 5th. and
that & copy of what you file be subm tted to the
attornzys for the plaintiffis, and that a document
be filed in. the court on March 5th indicating the
method of service by you of thesc units end the
sites on those to whom you are ordered to furnish
" them on the 5th of lMarch.

MR. POLIXOFF: . Your Honor, there aré fwo places
in the order %that the date has to be changed.

THE COURT: I have got it changed on the first
1ine and on the fourth line.

MR. POLIXOFI: Thank you, your Honof.
PHE COURT: That takes care of ﬁhat. f

We will stand in recess, Mr. Marshal.

\ (Vhich were all of the proceedings had
and taken in the above-entitled matta®
on the above-m2ntionzad date.)



Ik THE UNITED STATZS DISTRICT COURT
NRORTHERN DISTRICT 017 ILLIXOIS
E[\{:‘ 'rl.lta'l'i .‘).L \r—LS 102:

DOROTHY GAUTREAUY,
et gl v ;

Plagintiffy,

NO. 66 C 1450
Ve . -

CHICAGO EOUSING AUTHORITY,
et a8l .

N N Noeea S Nt Nt N Nat® N

Defendants. .«

»
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I hereby certify thst the foregoling 135
pages -are a full, truve gnd accurate transcript of
my officiel shorthand notes, teken in the above-
entitled matter besfore the HOHNORABLE RFICHARD B.

AUSTIH on March 1, 1971

' Q ; L/
ST O guiS ezl fddrd
ff-_/(/:;:ul UOL’MU /J\VDCJ?‘CC.P
l Updlsia Statys District Court
‘i hggyhzrn D*gbiiCb of Illinois

Fastern Division
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~ DOROTRY GAUTREAUX, et al., !
Plaintiffs,
V. No. 66 € 1459

THE CHICAGO HOUSING AUTHORITY ,
et ale,

Defendants.

ORDER

1
[k
on to be heard on the motion of
' ‘l -

plaintiffs for an order in accordance with the Mandate of

This matter coming

the United States Court of Appeals for the Seventh Circuit,
issued in this cause on February 25, 1971, and the Court
having heard the presentations of the parties and being fully
advised,

IT IS HEREBY ORDERED ihat on or prior to March é{Id
4871, CHA shall refer to the Chicago Plan Cqmmission pursuant
o ch. 24, 511*l2~4:l, I1l. Rev. Stat. 1969, and on or prior
to March,é% 1971, CHA shall advise the Chicago City Council
pursuant to ch. 67-1/2, §9, 11l. Rev,. Statf:196§m§fi sites
approPriate'for the construction, in conformity witﬁ the
provisions df the Judgment Oxder enfered herein'on July 1,
' . 1969, of not-fewer than 1,500 Dwelling ﬁnits} .

ENTER:

.....

ﬁ\qvu( { ¢ Judge, United States District Court
February 26, 1971 '

LRERT “6?



Cue

Pla}
IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

.DOROTHY GAUTREAUX, et al.,

Plaintiffs
.

No. 66C 1459
CHICAGO HOUSING AUTHORITY, et al.,

Defendants

N Nt et Nt N S S

NOTICE OF MOTION

To: Alexander Polikoff
109 North Dearborn Street
Chicago, Illinois 60602

Please take notice tgat on March 5, 1971, at the hour
‘of 10:00 A.M., we shall appear before fhe Honorable Richard B.
Austin, or any Judge sitting in his stead, in the courtroom
usually occupied by him in the United States Courthouse, 219
South Dearborn Street, Chicago, Illinois 60604 and present a
motion (a copy of which 1is attached hereto) for a stay of this
court's order of March 1, 1971 to March 10, 1971, or until such
time as the Supreme Court of the United States shall have passed
upon CHA's Application for Recall of Mandate end Stay of all
Proceedings Pending Disposition of Petition for Certiorari which

was filed on MQrch 34 3971

Watson.B. Tucker



CERTIFICATE OF SERVICE

The undersigned hereby certifies that on March 4, 1971,
at the hour of P.M., he served a copy of the foregoing
Notice of Motion, and of the motion referred to therein, by

leaving same at the office of Alexander Polikoff, 109 North

Dearborn Street, Chicago, Illinois 60602.

Watson B. Tucker





