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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

DOROTHY GAUTREAUX, et al., ) 
) 

Plaintiffs,) 
) No. 

v. ) 
) No. 

and ) 

66 c 1459 

66 c 1460 
CHICAGO HOUSING AUTHORITY 
GEORGE W. ROMNEY, et al., ) (Consolidated) 

) 
Defendants.) 

PLAINTIFFS' REPLY MEMORANDUM IN SUPPORT OF 
MOTION FOR FURTHER RELIEF AGAINST HUD 

INTRODUCTION 

In the CHA case this Court, without question or argument, 

directed the parties to prepare a proposed plan for relief. 

296 F.Supp. at 914. Precisely the same step is now sought in 

the HUD case. The question is, why should that step not be 

taken? 

HUD's basic answer to this question is that HUD doesn't 

build housing. This answer totally ignores what the Court of 

Appeals has said in this case: " ••• a decree utilizing certain 

HUD programs still remains a possible form of relief not already 

available through the other [CHA] case." (Slip opinion p.8.) 



It also ignores the view of the Court of Appeals that "[HUD's] 

decisions pertaining to this matter may prove to .Oe among the 

best means of insuring full compliance with the 'aims and 

objectives' of the CHA decree." (Slip opinion p.9.) In any 

event, the simple response is that if HUD can't build housing, 

HUD's plan won't call for HUD to do so. But that is no 

reason not to provide the Court with a plan respecting HUD 

"programs" and "decisions pertaining to this matter." 

The remainder of this reply is largely designed to clear 

away the underbrush with which HUD has tried to obscure that 

simple issue now before the Court. 

I. HUD'S DUTY IS NOT LIMITED TO "EVALUATION" 

Ignoring the many cases in our openin~ memorandum showing 

HUD's duty to come forward with a plan for relief, HUD says, 

"The responsibility to draft a comprehensive 
plan rests with the City ·of Chicago and the 
Chicago Housing Authority since they possess 
the power to plan and construct housing 
within the City of Chicago. HUD's responsi­
bility is limited to evaluating said plan." 
(p. 9.) 

The only authority HUD gives for limiting its responsibility 

to "evaluating said plan" is Crow v. Brown, a case plainly not 

relevant since, as HUD's own memorandum notes, HUD was dismissed 

from that action and found not liable. (p.9, n.6.) Obviously 

it would therefore have been inappropriate in Crow v. Brown to 

order HUD to do anything. 
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The case which is relevant is Hamtramck, the opinion in 

which was supplied to the Court by our letter of November 30, 

1971. There HUD was ordered to do exactly what plaintiffs here 

seek to have HUD ordered to do: 

" .•. in cooperation with the plaintiffs, 
[to] present to this Court within. ninety 
(90) days from the date of this order a 
program designed to remedy the wrongs 
suffered by virtue of defendants' conduct." 

HUD's memorandum fails to mention Hamtramck. It seems 

ostrich-like for HUD to ignore Hamtramck and the other cases 

cited in our memorandum while referring only to a case like 

Crow to support its argument that its responsibility for the 

correction of wrongs it helped to perpetrate is limited to 

evaluating other peoples' plans. 

Inconsistently, HUD then announces it already has a plan: 

"That plan is the one outlined by Secretary 
Romney in his testimony." (p.S.) 

Moreover, we are told that joining the City as a defendant is 

all that is needed to make the plan effective. 

plan. 

"All that is needed to make it fully effective 
in Chicago is to join the City as a party­
defendant in these proceedings." (p.S.)* 

We are of course pleased to learn that HUD already has a 

(Why then does it protest so strongly when asked to file 

*HUD not only urges that the City, the Mayor and the Aldermen 
should be added as parties (p.4.), but says plaintiffs should 
explain why they have not done this sooner (p.9.), even though 
HUD agrees "there is ample precedent for by-passing State 
statutes which would impede justice to parties who have not 
obtained relief." (p.4.) 
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its plan with the Court?) We are also pleased to learn that 

the plan can be made "fully effective" by the simple step of 

joining the City. If this is all that is needed, we do not 

understand why HUD itself has not made the appropriate motion, 

which it is entitled under Federal Rule 21 to do. Indeed, under 

that rule, the Court is expressly empowered "of its own 

initiative'' to add parties. Plaintiffs think it premature to 

join the City, the Mayor and the Aldermen at this point, and 

have explained why they hold that view in their brief filed in 

support of their motion for further relief against CHA. 

(Part IV of Supplemental Memorandum in the CHA case, filed 

December 1, 1971.) But HUD and the Court are of course free to 

act under Rule 21 if they believe that plaintiffs' judgment 

in this respect is wrong. In any event, none of this supports 

the view that HUD's responsibility is limited to evaluating the 

plans of others. 

In this connection, presumably as part of the "plan 

outlined by Secretary Romney" (see pp. 24-28, Statement of George 

Romney, Appendix A to HUD's memorandum), HUD has submitted to 

the Court its proposed "Project Selection Criteria." (Appendix 

C to HUD's memorandum.) It may be of interest to the Court to 

know that these criteria have been severely criticized by the 

United States Commission on Civil Rights as "doomed to failure" 

precisely because they do not constitute a plan, and precisely 

because they suggest "incorrectly that Department officials have 
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no alternative but to rely exclusively on the receipt of 

individual proposals drawn up in isolation from other such 

proposals." (Exhibit A to this memorandum, pp. 2, 3.) The 

Commission, making specific reference to the decision in this 

case, says: 

"Unless the location of subsidized housing 
is determined on the basis of a metropolitan­
wide analysis of the various social and 
economic factors involved, the result will be 
a perpetuation of the chaos and irrationality 
that characterizes the racial residential 
patterns we now have in metropolitan areas ••• " 
(Exhibit A, pp. 2-3.) 

A copy of the Commission's letter to Secretary Romney, dated 

November 4, 1971, is attached hereto as Exhibit A. 

II. HUD'S LACK OF POWER TO BUILD HOUSING DOESN'T 
PRECLUDE IT FROM PLANNING RELIEF 

The basic argument for limiting HUD 1 s duty to "evaluation" 

is, as noted above, that HUD has no power to build housing. 

The basic answer has already been given, but two additional 

matters should be noted. 

The first is that testimony before this Court shows that 

HUD is already engaged in developing a low income housing plan 

for Chicago. Plaintiffs' Exhibit 26 (in the model cities 

proceeding), the HUD-City Preliminary Report on Chicago Housing 

Supply, dated November 19, 1970, states that the joint HUD-City 

team was given three tasks, one of which was: 

"Develop a strategy for increasing the 
supply of low income housing in the Chicago 
metropolitan area." (Ex. 26, p.2.) 
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Mr. Vavoulis testified that this planning activity was now 

being carried on by HUD. (Tr. pp. 206-07.)* 

The second is that HUD's memorandum on the subject of 

HEW's role in school desegregation cases is disingenuous. 

HUD implies that HEW's aid to the courts has been confined to 

"analyzing plans proposed by school boards." · (p.9., n.S.) 

The fact of the matter is that in the very case referred to 

by HUD and discussed in our initial memorandum, HEW did propose 

not one but two plans of its own. Its role was not confined 

to analyzing plans proposed by others. See United States v. 

School District No. 151 of Cook County, 301 F.Supp. 201, 224, 

234 (N.D. Ill. 1969). A decree adopting HEW's plan and ordering 

its implementation was affirmed. 432 F.2d 1147 (7th Cir. 1970). 

HEW has no power to bUild schools 6r run school systems, 

but it submits school desegregation plans to the courts. 

Similarly HUD, which says it has no po~er to build housing or 

run housing systems, may submit housing desegregation plans to 

* "Q •••• Has this city HUD team been working on that 
function [to prepare intermediate and longer term recommendations 
as part of a housing strategy] since November 19, 1970? 

"THE COURT: .•• The question is a simple question that 
doesn't refer to the May 12 letter or the June 21 letter or any 
other letter. It is a question have they been doing what this 
function, have they been performing this function to your knowledge. 

"BY THE WITNESS: 

"A. The answer is yes." (Tr. 206-07.) 
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the courts. 

HUD in effect argues that, since it does not itself build 

housing, its decisions are irrelevant to the problem with which 

the Court is confronted. It forgets that the Court of Appeals 

said HUD's role is "equally important," and that "[HUD's] 

decisions pertaining to this matter may prove to be among the 

best means of ensuring full compliance with the 'aims and 

objectives' of the CHA decree." (Slip opinion p.9.} HUD's 

asserted lack of power to build housing is plainly no reason 

for not submitting a plan to the Court.* 

III. A DECISION ON THE METROPOLITAN SCOPE OF 
THE PLAN IS PREMATURE 

HUD also asserts vigorously that a plan of metropolitan 

scope is beyond the power of the court. The answer is that 

if HUD believes a metropolitan plan is undesirable or improper, 

it need not submit one. Plaintiffs' proposed order does not 

require a plan of metropolitan scope unless HUD deems such a 

plan "necessary or appropriate to provide full relief." (p.2. of 

proposed form of order, attached to plaintiffs' motion for further 

*In his First Annual Report on National Housing Goals the President 
of the United States, speaking of the location of HUD's subsidized 
housing programs, particularly outside of central cities, said: 

"The evidence suggests that sufficient sites 
can be made available to accommodate the 
required housing if the federal programs which 
help provide the sites are pursued vigorously." 
(House Document No. 91-63, p.S, emphasis added.} 
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relief,) At this stage, therefore, argument about a 

metropolitan plan is a red herring. 

But HUD has not been silent on the need for metropolitan 

relief.* We have already noted that HUD personnel are 

presently engaged, according to Mr. Vavoulis, in the followi~g 

task: 

"Develop a strategy for increasing the 
supply of low income housing in the Chicago 
metropolitan area." (Ex. 26, p.2, emphas~s 
added.) 

In the statement of Secretary Romney attached to HUD's memorandum 

the following appears: 

"ITJhe impact of the concentration of the 
poor and minorities in the central city 
extends beyond the city boundaries to 
include the surrounding community. The 
City and the suburbs together mqke up what 
I call the 'real city'. To solve problems 
of the 'real city', only metropolitan-wide 
solutions will do." (Appendix A, pp. 15-16, 
emphasis added.) 

This statement of Secretary Romney followed hard upon a quotation 

from the President of the United States to the effect that HUD 

and other federal agencies, "will administer their programs in 

a way which will advance equal housing opportunity for people 

*The Court may recall that plaintiffs' counsel met with a rather 
vigorous response when he stated orally that he believed all 
the parties had agreed that full relief in this cause would 
involve a plan of metropolitan scope. While the transcripts 
have not been checked to find support for that statement, and 
plaintiffs' counsel apologized if he had misstated, the material 
referred to in the text above should be read against this back­
ground. 
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of all income levels on a metropolitan area wide basis," (Id,. 

p.lS, emphasis added.) 

Nor should HUD's assertion (without supporting authority} 

that this Court lacks the power to go beyond Chicago's geographic 

boundaries to afford full relief be allowed to go unanswered. 

It is basic that federal constitutional rights do not stop at 

city or county boundaries. 

"Political subdivisions of States ~ counties, 
cities, or whatever - never were and never 
have been considered as sovereign entities. 
Rather, they have been traditionally regarded 
as subordinate governmental instrumentalities, 
created by the State to assist in the carrying 
out of state governmental ·functions." Reynolds 
v • Sims , 3 7 7 U • S • 53 3 , 57 5 ( 19 6 4 ) • 

"The United States Constitution recognizes no 
governing units except the federal government 
and the states. A contrary position would 
allow a state .to evade its constitutional 
responsibilities by carve-outs of small units." 
Hall v. St. Helena Parish School Bd., 197 F.Supp. 
649, 658 (E .D. La. 1961), aff 'd 287 F. 2d 376 
(5th Cir. 1961), aff'd per curiam, 368 U.S. 515 
(1962) 0 

"Political subdivisions of the state are mere 
lines of convenience for exercising divided 
governmental responsibilities. They cannot serve 
to deny federal rights." Haney v. County Board 
of Education, 410 F.2d 920, 925 (8th Cir. 1969). 

"[P]olitical subdivisions of the states, whether 
they be ~ounties, cities or whatever' are not 
'sovereign entities' and may readily be bridged 

when necessary to vindicate federal constitutional 
rights and policies." Jenkins v. Township of 
Morris School District, 279 A.2d 619, 628 (S.Ct. 
N.J. 1971). 

Thus, where necessary to afford full relief, federal courts 

will enter orders not confined to the boundaries of political 

-9-

I 

1-



subdivisions of the state. One such case was referred to 

in our opening memorandum (p.6.) and, typically, was not 

commented on in HUD's responsive memorandum. (The order referred 

to is attached hereto as Exhibit B.) There are other such 

cases. See, e.g., Haney v. County Board of Education, 429 F.2d 

364 (8th Cir. 1970), and Bradley v. School Board of City of 

Richmond, 324 F.Supp. 396 (E.D. Va. 1971). Indeed, in this 

Circuit Judge Dillin, of the Southern District of Indiana, 

grappling with the question of remedial orders respecting 

Indianapolis' segregated school system, joined several suburban 

school districts as parties at the relief stage of the case. 

The suburban districts sought writs of prohibition, contending 

that Judge Dillin lacked the power to order their joinder, 

but the Seventh Circuit Court of Appeals denied the writs. 

Carmel-Clay Schools v. Honorable S. Hugh Dillin, No. 71-1702 

(7th Cir., October 1, 1971), and Avon Community School Corp. v. 

HonorableS. Hugh Dillin, No. 71-1695 (7th Cir. September 27, 

1971) • 

Nonetheless,· even though HUD' s unsupported assertion about 

the Court's lack of power is clearly erroneous, at this stage 

of the case the metropolitan question is a red herring. If HUD 

honestly believes that metropolitan relief is unnecessary or 

improper, it is not obligated to submit a metropolitan plan under 

plaintiffs' proposed form of order. 

-10-
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IV. THE ORDER REQUESTED IS NOT BARRED BY THE 
DOCTRINE OF 'SEPARATION OF POWERS' 

HUD's final argument is to talk repeatedly about "separation 

of powers." Again, the argument is premature. It will be time 

enough to consider such an argument when a decree is proposed 

which orders HUD to administer its programs in a particular 

way, Clearly there can be no separation of powers question with 

respect to an order to submit a plan merely to aid the court in 

formulating a decree. 

However, notwithstanding the argument's prematurity, it 

should be noted that HUD does not deign to comment on the 

numerous cases cited in our opening memorandum in which courts 

have entered orders ·providing many different forms of relief 

against federal agencies, including agencies of cabinet level. 

The Court's attention is also directed to Hawkins v. Town of 

Shaw, 437 F.2d 1286 (5th Cir. 1971), involving correction of 

the racially discriminatory provision of services by the Town 

of Shaw, where this was said about separation of powers: 

"The separation of powers principle assumes 
that we have a system of checks and balances. 
In Madisonian terms, each department or power 
center is to act as a curb on other departments 
or centers. Indeed, 'unless these departments 
be so far connected and blended, as to give to 
each a constitutional control over the others, the 
degree of separation which the maxim requires 
as essential to a free government, can never in 
practice, be duly maintained.' Madison, The 
Federalist, No. 48." 437 F.2d at 1292. 

In any event, at this point the separation of powers issue 

is prematurely .and, lacking even a cursory effort to deal with the 
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many cases granti ng relief aga~n~t _federal agencies, hardly 

even seriously, raised. 

CONCLUSION 

The cases show that this Court has a duty to provide 

full, including remedial, relief and that the. parties responsible 

for discrimination have the duty to come forward with a plan 

to provide such relief. The Court of Appeals has invited this 

Court to give full consideration to the question of relief. 

It said plainly that "a decree utilizing certain HUD programs 

still remains a possible form of relief." (Slip opinion p.8.) 

It observed that HUD's "decisions pertaining to this matter may 

prove to be among the best means of ensuring full compliance 

with the 'aims and objectives' of the CHA decree." (Slip 

opinion p.9.) Obviously this Court must explore those possibilities. 

HUD's real views emerge (from its' camouflaging arguments 

about the power to build housing, metropolitan relie~, and the 

like) where it says, pejoratively, that plaintiffs would have 

this Court "administer separate requirements in the Chicago 

Metropolitan Statistical Area." (p.S.) The plain fact appears 

to be that notwithstanding the adjudication of housing segregation 

in Chicago, and notwithstanding the Court's and . HUD's duty to 

eliminate the discriminatory effects of that segregation, HUD 

does not believe that "separate requirements" for Chicago are 

appropriate. In other words, HUD wishes to conduct its programs 
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in the Chicago area exactly as it does elsewhere in the 

country, that is, exactly as it does where there has been no 

such adjudication, and where there exists no such duty! If 

this is in fact HUD's real meaning, we trust the Court will 

consider it utterly irresponsible and, as Hamtramck clearly 

shows, improper. 

Plaintiffs will of course do what they can, with or 

without HUD, to develop and propose to the Court a plan for 

comprehensive relief. But we respectfully suggest that the 

Court would be derelict in its duty "to render a decree which 

will so far as possible eliminate the discriminatory effects of 

the past" Louisiana v. United States, 380 U.S. 145, 154 (1965), 

and unresponsive to the opinion of the Court of Appeals in this 

case, if it does not require HUD to participate in at least that 

preliminary process. 

December 21, 1971 

Alexander Polikoff 
109 N. Dearborn Street 
Chicago, Illinois 60602 
641-5570 

Respectfully submitted, 

Alexander Polikoff 
Milton I. Shadur 
Bernard Weisberg 
Cecil C. Butler 
Charles R. Markels 
Merrill A. Freed 

Attorneys for Plaintiffs 

- .~ 

~~A/~~ 
'Alexander Polikoff 

By: 
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UNITED STATES CO.'.'.I.'.:SSIC:-\ 0~ CIVIL RIGHTS 

NOV~-... 187l-

Honorable George Ro~1ey 
Secretary of Housing and 

Urban Development 
Washington, D. C. 20410 

Dear Mr. Secretary: 
,. 

WASHINCTQI'i, D. C, 20425 

, · . 

.. 

.• 

STAFF DIRECTO~ 

on· October 8, 1971, the Department of Housing and Urban Development 
invited this Com.-:1ission 1 s co;;-.. T.ents on its proposed "Project 
Selection Criteria'' and ''Affirmative Fair H~using Xar~eting Regula­
tions11, dated October 2, 1971. We co;r .. "";lentecl on earlier versions of 
the. regulations and criteria in our letters to you dated July 22, 
1971 and July 2&, 1971 (copies enclosed), and we appreci~te the 
opportunity to express our views on the revisions of these docu~cnts • 

. The following constitute our co~ents on the criteria and the 
regulatio••s. 

I. PROJECT SELECTION CRITERIA 

The regulations would establish a system of rating applications for 
Federal ~ssistance for ho~eo\vne~ship projects under Section 235, for 
rental projects under Section 236 or rent supple~ent, and for public 
housing projects. Under the current proposed regulations, a project 
will be rated "superior", 11adequateu, or rrpooru:, with respect to eight 
criteria (seven for Section 235) which are as follows: 

I l. Need for lov1(er) income housing · 

·\ 2. 
3. 

Effect of project on minority housing opportunities 

Improved location for lower income families 

14. Relationship to orderly growth and developrr.ent 

5. ,Relationship of proposed project to physical environment 

6. Ability of sponsor to "perform 

7. Project potential for creating minority employment and 
business opportunities 

• 

,· . 
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8. 

.2 

Provision for sound housing ~~nage~ent (applicable 
only to rental and public housing and inapplicable 
to Section 235 owr.ership projects). 

In order to qualify for assistance, a proposed project r.1ust·obtain 
at least an 11aciequate" rating on each of the eight criteria (seven' 
for Section 235). 

Basic Policy of the Prooosed Regulations 

In our JulY. cor..ments to you, we stated that we believe ·that the 
basic schc~a of the pro~osad regulations was deficient in presenting 
an effective solution to the lack of housing opportunities and choices 
for low income and minority families in metropolitan areas. · As we 
stated earlier, the civil rights laws relied upon as authority for 
the proposed criteria represent legal ~equirements of equa~ housing 
opportunity \vhich v1ould sup;?ort li.l.iD in requiring all comr.mnities which 
receive Federal grants to accept federally assisted housing; 

The recent decision of the U.S. Court of Ap?eal-s for the Seventh.Circuit 
in Gautreaux v. Rorr.ney, decided. Septer..ber 10, 1971, ·follo>ved by Judge 
Austin's order o£ October 1, 1971, implementing that decision, clearly 
illustrate that KuD has an obligation not only to avoid acting in a 
discriminatory fashio'n, but to act af£ir;natively to prevent housing 
discriwination and segregatio:l. Judge Austin "has required HliD not to 
release Nadel City funds to the City of Chicago unless the City fulfills 
its obligation under Title VI of the Civil Rights Act of 1964, and the 
Constitution, to undo the effects of past discriminatory site s'election 
policies. The proposed site selection criteria, . in our view, should . 
proceed to implement the policy of the Gautrea~~ decision in every metro­
politan area in the country. 

j. 

' I 
' I 

The pro;?osed regulations raise serious questions with res~ect to whether 
they will promote balanced housing development. The regulations are much 
improved in detail over t he first proposal, but their fundamental 
approach, one of passivity, has not changed. 14 I may, I will repeat 
our basic objections as we stated them in July: 

' . 

The proposed criteria · would operate on a project-by­
~ project, rather than a metropolitan-wide, basis ••• 

We are convinced that site selection criteria . based 
on a project-by-project approach are doo~cd to 
failure. Unless the location of .subsidized housing 
is determined on the basis of a ~etropolitau-widc 
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analysis of the v~rious social and economic factors 
involved, the result will be a perpetuation of the 
chaos and irr~tionality that characterizes the 
racial residential patterns we now have in metropolitan 
areas •••• 

The project-by:project approach also reflects an unduly 
passive posture on the part of hlm, suggesting incorrectly_ 
that Depart~ent officials have no alternative but to 
rely exclusively on the receipt of individual proposals 
drawn up in '· isolation from other such proposals •. 

: ~ 

·. 

., 
-~ . . . -· . 

. .-. · ... 
I . . • • . . ·:. ' . . 

• • • • .. -! _ . . • . . . · . -: . 

While the proposed criteria may have some effect in encouraging builders 
and sponsors of subsidized housing (including low rent public housing) 
to seek locations outside areas of existing minority or poverty 

. -, :·· · concentration, they cannot achieve full i mplementation of the constitu-...•. . . , ._ :· 
. . --- ·: ... -. · tionally and statutorily required desegregation policy enunciated in 

· . Gautre aux . The hUD criter-ia do not addre ss themselves to the ::ole of ' ' · · · · . . ,, _ 

--. ·'··· '· •:. . . local governmental agencies, which play such a large part in determ:!.n.in3 
..__...::::. · :·;_.:· ... ··. the locstion of subsidized l)ousing. In the case of low rent public 

·,,;._.::.>.·::.<···:, :· housing and rent supplement, Federal la\-t requires local governmental 
.; . . · ., approval for each project. In th~ case of 235 and 236 projects, 

· ._ , · · -.. .-· .· · ' (wht'ch v713re not at •issue in the Gautreaux litigation, but which in 
.. .- .-_ ._ . ~· ·.:·: · , our view, and in miD's view also, should be . subject to the same site 
... _· ,_.. -. · .· sel ction criteria as low income public housing) local governments 

.,_: _ .. . _. _, · · oft~n prevent builders and sponsors from estabHshing such housing by 
. •.::·p.·: :; .· · means of zoning laws and other land use -controls. The failure o£ the 

, .. . · :: ·; ·· · h1JD jcriteria to address themseives to these problems may weli prevent 
. . . ,, ... :·. :·. :_ .: ·. sue~ criteria from achieving unsegregated site location. . 

·._ .. ·: . :· ;·.··_: ·, . It i~ our view, in sum, that the Federal government -has the duty to , .. 
· . _ :.::.:~ ~ ::': ._- · - forck

1 
local governments to face up to their obligations to play their 

. ·. · ···: . . 
I : ~ . o: ;. •. 

·.... ~· : . • . . · ,··. · 

... ·. 
: ' . . . 

part; in providing all residents of r.~tropolitan housing areas with 
meanl.ngful housing choices, rega rdless of r ace or income. It is also 
clea~ly the obligation of the Federal gove rnment to insure that - housing 
buil~ with its assis tance plays a role in dismantling the present 
housing patterns which restrict minority persons to the inner cities • 
In order to do this, at the minimu.-a, hUD should institute a periodic 

. review of the applications received and ap~roved under these criteria 
.· .·:· . '·: : -,. ,. in order to evaluate their collec·tive effect on metropolitan housing 

. ~ · opportun ities. This wduld ncit i mpose an undue burden on the 
__ ,_ ··.- . '. ·· D~partr.-.2nt sin.ce <:p?licatior.s .ne funded on a periodic basis due to 

--. 

. o budge~~ry considera tions. Such a revie\.J cl4nnot tlike . the place of a 
cnrefuliy p~ep~4~d ~lar. · ~e s i3ncd to disperse low s nd ~o~e~ste inco~ 

. . 
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· / 
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housing in accordance with a sound growth pattern. It can, howeva~, 
prevent a project-by-p~oject a?prov~l syster;1 from contributing to 
further irrationality in the developffient of our cities. 

4 

We would also like to repeat one general co~~ent we made in July 
because of its inherent importance: we believe that the role of }~u~is 
equal opportunity staff in implerr~nting t~e regulations should be 
clearly defined in the cr~teria. 

' . 
Soecific Comrroznts on Criteria !· . 

1. Need for low(er) inco~e housing 

. .·. , .
1 

.• - :· This criterion, like criterion 2, requires ceterUiinat:ions based in 
part on the ch<1racter of the local "housing r..arket area". This term is 

:.·-· ·. :' .. : ·: · not defined. It seeras very important to define this terU'I as including 
· · · · :: : .. ·;: · ·· the entire metropolit8n area in order to make these regulations 
· .:;:,.: · · ·· effective. We must gat . away fro1>1. the no ·~ ion that housing· needs c:>re 

. . 

. o 

I 

! ., 
! 

· ·· ,. ~ -' limited to individual cor..::-.unities--people, not communities·, need and choose 
· · .'· hocsing, and in this ffiObile country, people are not coniined by artiiici~l 

· . . , ·.· 
jurisdictional lines • 

. • . 

: :;:· ~:: In determining need for the purposes of criterion 1~ the instructions 
. ·: .. ·-;.::. · .. · .. o· for criterion 1 require that a 11poor 11 rating be given to p~oposals ir. 

· · a market area where'sale vacancies in all price categories exceed 
· · .·~· .: '; :;·.. 2 ~ percent, I~ is not quite clear ~o1hy thl.s. information is relev&nt:. 

· : ~ ·, · . ': i . One would assume th&t .only the vacancies in the price-size category 
· -:.'·: . proposed would b~ relevant in determining need, ·especially since rr.ost 

~ - · , :<: · • • available housing is not within. the reach of low o~ lower incQme families. 

'· 

· . . ·-. · .. 
. ·.-· ,.· 

., •. . ~ ~ .. ·. 
·,· 

.. 
'.:_;:: - =.·.::...·. ,- . ~ - ·: 

.. . · 
. ··· ·· 

. • . 
· ..... 

, .. • 
- . ' . . . 

l . 

I ' , ' • ~ • ' 

. • . 

2. Minority housing opnortunities 

This section is a considerable improvement over the earlier version • 
It insures that low and .moderate incorr.e housing will only be located in 
areas of minority concentration if there is an overriding need for such 
housing which cannot be met outside that area for reasons that excluci e 
racial discrimination. Such reasons can include zoning obstacles and 

. excessive l<lr..d costs • . Such reasons can also include the preference of 
minority residents for projects in their own neighborhoods. He hope 

•.. 

that the careful definition of "overriding need" will insure that this 
exception to the requirement of nondiscriminatory location will not serve 
assn excuse for further impaction · in areas of racial concentration. 

. ·· ... . · · ·· We w~uld propose as an addition to this criterion that wherever a 
. -·.-, : . . . :· 

·' 

. '·. .. 
• 0 

/ 

project is approved because of an "overriding need" which cannot be 
m3t outside of ~reas of ~inority concentration (for r~asons other 
than residents' desires), h'UD should undertake a study of the 
o~utacles th~~ were found to contribute to this circumstance Qud toke 

,. 
. ·, .· . .. .-· . 

,• :'· . . • I : _:~ . .. , ~, ~··· .. ~ .. - \,::· ~, - - :',· . .• · •.. ·:· . • :, ' . .. .. f :,I, · ·'> ,•. :. ~ ' J· :. · .. \ . · ; - ," ,~ ''" • : '\ .1° '0 • 
'., ', ' .-·.'.· :,) •,' :'1. ' ~ ,; • •I : ·;. .~ 4• • ' ' o • • • ' 

' \ • . . J ·• , · ;·. • • • •. . .: .· · : '· .. . , , •. . ... •• • . 
•• ' • • • t •• •• • •• i. . .. . . . .· . . ; . . 

• • t. • I ·. I ' · , ! 

•.: o, 

,, ..... ·: 
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steps to eliminate such obstacles. If the obstacles are exclusiona~y 
p~actices of municipalities, such as, for example, exclusiona~y 

I 

zoning ordinances, rtuu should institute proceedings to te~min~te 
. ' .· ._· .. FEderal assistance to such ~unicipalities on the basis of the racial 

. ;-: . 

. • . . . 

-: -· . 

.. · .. . - ... 

. • ... ... 
- .. . . 

. ·: 

effects of their policies. · 

···· 3l Improved loce1tion for lm-1(er) income families 
... 

. . : 

This criterion. is considerably improved over the earlier version. 
The revisions meet our objections to the earlier draft • 

..... . · . 
. . . . . . 

.. 4. Relationship to orderly gro-v1th ·and develoument 

· · :· '_.·_· ·:· · .·• · · : This criterion is als.o an impr-ovement over the earlier version. It .. 
gives preference to projects that conform to a regional plan, and 

. . _· : · ·:.· · . . it requires HUD to consider ,.,hethe:.:: an application is co:1.sistet..t with 
·. · "sound growth11 if no local plan exists. On its face, it appears to 

. - ~ ~ ' 

. .. .. . . .. . meet some of the objections we raised in July and reiterated above . 
. ,- . . ; .·.-· _. '· The Commission is uncertain, however, that this criter-ion will in 

.. ··:--:: ·· · _fact lead to a metropolitan-wide dispersal of low and ·moderate income 
" .' . . : .. r hou$ing. If HUD relies on the existence of a plan, it must take steps 

to assure that the plan has adequate hou~ing prov1s1ons. Jhe planning 
.• . . . . ~ 

-..__._! ' -.' : .. .. · . process as it is presently conducted in many local and regional areas 
.. .. . ! . . · '. . • does not include detailed provisions for the location, type, or 

. . , ·::._ .· occupancy of assisted housing units. Often plans are made with little 
. . . .. · ·> ·. regard for minori~y group concerns, v7ithout the opportunity for more 

·;~· ·.· •· . · .· · than nominal citizen participation, and ·with no equal opportunity 
: . ;-.. · . .... •. >: ... : . review. Although. the Corr.:mission approves ·of the inclusion of 

~ ::~~criterion 4, we feel that it should be more detailed, and incorpo:~te .. . ·. 
__ : :::.,-: · ·, · · ·::-_ . safeguards to assure that any plan relied upon is sound. • ~imila;:ly, 

. : -. · ·· · ·we would recorr.mend guidelines defining the phrase 11 sound growth -. 
. ,· · ,. · ·. · ·:: :· -~' ': ... patterns", which is the standard to be applied in assessing a project 

.. . :.'_- ·. ·'._ · .: ·.·. · application from a coir.munity which does not have_ a plan. . .. ·· .. 
' ... 

. : ·-:~--: : ' : · ; : ~. . 
. . . 

. . ' .. ·. 5. Relationship of proposed nroject to uhysical environment 
: .. : ..... : 

, . . 
0 •• · : ~ • • ••• • The revised criterio11 meets ou:o objections to the earliei: version. 

. , .. ·.· .· ' 
,'• _.,-

·_. •. ·. 

:. : :~ ,. 
' \ .. ' •. .. : 

.. : · . .. .. . . 

'· 

... , . 
. .. 

6. Ability to perform ' I 

The revised criterion meets ou;:: objections to the earlier version. 

7. Minority employment and business opportunities 

. Aguin, the revised criterion is an improvement over the earlier vei:sion. 
.· .lore . are conce4ned, ho-wever, with the exception for proposalo which c 1;-....-,ot 

. ~ · satisfy the .~inority ~ru::>loy:r.e&'lt :.:-equ::.:::~ruent because the "are~ fro:.1 ..,r:-.ich 

.·.·... .• . ..... . . . ·: . ;,..> .. ': ::.: r·. :: \·. ;: .:. <· ··:>;:.:: > : :·: . j· 
/ .. -.. · .... :·-.· .. ·· .·.>· ... :.-.. :· ~-- ·_.;y: ::.·:~· ·_;_, :- ~ · .. --._: .. · .-:. -~ ::: .. .. _, ·· :. - .: ~ .... ,::.: .. :. :,:. ; . I 
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'· 

' '; -1 .labor would custor..arily be recruited has a very low minority populatiml." 
-~ . This exceptio-:1 r..ay r:.al<e sense in rr.sny rural areas but it could be · ... 

. ' 
· .. ·· · -·-

abused in suburban ar~as wi1ich rr~y be the custorrary recruiting source 
for all-whi~e labor, but are in fact accessible to minority perseus. 

: . . ··. .. .·· · ·- • .. .... . .. - . The instructions for this criterion should be revised to preveut sue~ 
· .... -.· .. 

. . ... . abuse. , , . 

. · .. _· .. 
. . . :-

. , ~ · . .. , 8. Sound housing n~nage~ent ... • I 

· . ·.·. No co;;-.rr.ant. 
. , 

.. . ... Conclusion 
·• . ; . 

-.. . . As our com.-r.ents indicated, we find the regulation substantially 
. · .. : ··· 

·_, 
' . :· ·._··. ; ·, _·. : ' . 

. ; : ... · ~-: . . . . .. . \ •. 

. - ·... . 

. : ' . ~ .. .. .: . .. .. .. . 
.. • .. .. 

, ._ . ;. 
.. · . . . : ... . . 

_ ... ,I . 
• - ~ : ·. • • • : . t 

.......__ .. .. ' . 
. , ·'.', . \ ' . • .; - -:_. .· . 

. · . .. · ' . 
~ .. _: ., . . 
.. . ···. ·. 

..... ' · · .· 

i ".· ... . 
i . .• ·. . . 
! · . · . ·· . .. " • 
j . ~ ... > 
' . 
' ·· ' · ·- . . 

' ' . . . 

.• 

t • •• , ·. 

. •. : . . . .. . ; _: ! 

.I. • __ . _·. • •• . ·> • • ... 

,_·. 
.. ·· . . . . 

' :·. ,.. · .. :· 
~ . . . . -: . -· .. 

. ': -· .. • . 

·. -·: 

;, 

imp=ovad over the earlier dr~ft and we appreci~te hliD's apparent 
receptivity to public co~.u.ents on its proposals. ~,'e still reto;::.n 
funda;;-~ntal reservations concerning the policy embodied in the criteria, 
as explained above • 

II • AFFIIDfATIVE 1-f.:\R.KETI~G GUIDELD1ES 

The purpose of HUD' s "Affirrr.ative Fair Housing Yl£lrketing Regulations" 
is to promote fair housing by · requiring applicants for participution 
in Fit'\ subsidized and unsubsidized housing programs to pursue affi~ti'.ative 
fair housing r.~rketing policies in the sale and rental of federally 
assisted housing. · 

The revised regulations are an improverr~nt over the earlier version in 
that they broaden the coveraga of the regulations to cover housing 
in excess of five units (as opposed to the 25 ·units provided by the 
earlier draft). They are also improved in the -specificity of the ir 
provisions (for example, the regulations now specify, as the earlier 
draft did not, developers' . responsibility for the acts of their 
marketing agents) • 

,.. 

In addition, thi regulations spell out more clearly the sanctions for 
no~com?liance. However, they do not state what procedures would be 
fo~lowed. In the case of proccedi~gs under E.O. 11063 which rr3y result 
in ~he termination of Fede~al insurance, ?ublic notice of such p=oceedin3s 
would seem important to protect potential buyers of properties which 
may\no longer be covered by Federal mortgage insurance. 

On ihe whole J hOYl~Wer J the revised draft does not n1-3et most of the 
Co~;.ission's concc=ns with respect to the earlier version, which were 

· .. 

. set \forth in o~:- letter of J1,1ly 22~ 1971 • . _ Instead of explaining those 
conccr"s fully, I will su~rize the most irt\)Ortant. ones and refer you 

_ 1, _ to_1~c __ ~bov_~ . lctte::_· ·.··: · .. ~:- _: _. . . : .. · .'-;·:. ::·,.. . : . .. '· · .·· . ... / · . : · ,~ '·· ... ·,_ . .. . , . . · 
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UNITED STA?ES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHEru~ . DIVISION 

. • 

RONALD BRADLEY, et al., 

Plaintiffs 
v. 

WILLIN1 G. MILLIKEN, et al., 

Defendants 

.. 
I 

DETROIT FEDERATION OF TEACHERS, 
LOCAL #231, hV.ERICAN FEDERATION 
OF TEACHERS, AFL-CIO, 

r 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION NO: 
35257 

and· 

· DENISE MAGDOWSKI, et a 1. , 

Defendant­
Intervenor 

Defendants­
Intervenor 

) 
) 
) 
) 
) 
) 
) 
) 

--------~------------------------> 

ORDER 

At a session of said court held in 
the Federal Building, City of 
Detroit, on this .4th day of 
OCTOBER, · A.D. 1971. 

PRESENT: 

.. .. . . 

HONORABLE STEPHEN J. ROTH 
United States District Judge 

The -Court having entered its findings of fact and 

conclusions of law .on the issue of segregation on 

September 27, 1971; 

IT IS ORDERED that the Detroit Board of Education 

submit a report on and an evaluation of the so-called 

Magnet Plan within 30 days; and that other parties litigant 

may within 10 days thereafter file responses to such 

report and evaluation. 

/EXItiiJrr 8 

'· I 



,: 

IT IS FURTHER ORDERED that the Detroit Board 

of Education submit a plan for the desegregation of its 

schools within 60 days. 

IT IS FURTHER ORDERED that the State defendants 

submit a metropolitan plan of desegregation within 120 days. 

IT IS FURTHER ORDERED that as to both the Detroit 

and the state plans, other parties litigant shall have an 

additional 30 days in which to submit objections and/or 

aiternate plans • 

.. 
DATE 
SIGNED: 

November 5 , 1971 • .. -
----~~~~~------

. .. ·, , 
·-~~.:: ·.· ... . 

.... ·.-:·: · ' ·'. i ' ' ~I • '. 0 
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GoRDON SHERMAN 

President 
ALEXANDER POLJKOFF 

Executive Director 
MARSHALL PATNER. 

General Counsel 
DAVID DINSMORE COMEY 

Director of 
Environmental Research 

THOMAS R. M EITES 

Associate Counsel 

BUSINESSMEN FOR THE PliBLIC INTEREST 

109 NoRTH DEARBORN STREET 

SUITE 1001 
CHICAGO, ILLINOIS 60602 

"(3 12) 641-5570 

The Honorable Richard B. Austin 
United States Judge 
219 South Dearborn Street 
Chicago, Illinois 60604 

Re: Gautreaux v. Romney 

Dear Judge Austin: 

Deceffiber 21, 1971 
BY MESSENGER 

Enclosed is a reply memorandum relating to plaintiffs' 
pending motion for further relief against HUD, set for 
hearing this Thursday, December 23, at 10:00 A.M. 

The briefing schedule did not provide for a reply 
memorandum, but we·have concluded that filing one might 
shorten the oral presentation. As I informed you in 
open court last Friday, Mr. Murray and I agreed that any 
reply memorandum should be filed by tomorrow. Delivery 
of this memorandum today is vlell within that schedule and 
should afford an adequate opportunity for review prior 
to the hearing Thursday morning. 

ALP:eo 
Enc. 

cc: James Murray, Esq. 

Very truly yours, 

Alexander Polikoff 

Patrick O'Brien, Esq. 
(By messenger) 

(0 



J :ew 21, 197l 

Holl<lnbl ichard B. Austin 
District Court 

Unit tates Courthous 
219 outb DMrborn .~ (25th oor) 
Chie&go, lllinois 6o6o4 

arJ ustin: 

closed i s a oopy ot a opinion in Boston - lie aus1ng ~s 
liey Council, c ., et al v . GeorS! • RC!I!!!l!la et a.l , Civil Action 

o. 70-1626- , United tates District Court ot Mas.Bebusetts , which 
to attention on Deeeaber 2J. , 1971 . This opinion out~ the 

respo sibili y of HOD in the are t public housing . On e 2 of 
the andwn Opinion, the CO'Ill."t stated: 

"Tbe basic ptU'pOS of' th Act "is to provide ' a 
deeent and a. suit le Uvi.ng environment or 
every ican family ' that 1 the financial 
means of providing SUC!h a home w1 thout governmental 
aid. ' Tholl?! v. ousing !Y-thoritz, 393 -U.s . 268 

' (1969) • -Just how the federal government is to carry 
out thi purpose is stated in Section l4ol oi' the 
Act~ the cl.aration of Policy: 

It is declared to b the policy of the 
ni.t.d s ea to promote the general 
~are o the atio 'Y empl~ its 
1'unds and credit, as provided in this 
Chapter , to assist tha a ver&l states 
and tbeir ooJ.itical subdivisions to 
alleviate present M.d recurring une!IU'loy­
ment and tor~ the UllSUe and insani­
taxy housing conditio an th acute 

ort e of decent , safe, and s it&ry 

dwell1ngs fo:r families o'f low inca:ne, in 
u:rb , rural nontarm, and Indian a;reu, 
tbat are injurious to the ~ th, sQ::fety, 

~d~ft~ii~eort\Uewsni~ed~ ~ion. · · 
to ve t in the loctil public housing agencies 



the ma1d..mum amount ot responsibility 
1n the admini str~ion o1' the low-rent 
housing progr ••• 

'The words ~t th statute appear to be "to a.saist" . 
If' the t'eder&l. defendant are DJer.:LY "to assist" the 
local ousj_ng au..t.horiti.es, then the tederal defl dants 
can only sued U' they failed to ca:ny out thls 
responsibility. 

"nt plaintiff' does not eJJ.ege t.b&t the er 
bav• fa:!led to u 1st the l ocal hou.aing authori , but 
rather the p~ainti.tf Alleges that it is the duty of the 
f'Meral de:te ta to ;provi the type ar ou.sing every .. 

sires . This ia not so. 'l'he t~ def'endant.a 
cml,y aponsibillty is to assiet the ~eg&l authoritiu 
in providing desirllble low-r.ent houa~, ~ this 
assistance canae in the torm ·Of finand&l aid to the 
local autlu:n'itiu . ince, by statute, the federal 
dehndanta sre limited to providillg aid to local authOr­
ities, they cannot be sued tor faUure to provide the 
.desired hOW5ing. " 

Certainly in this cue the priJu;ry reapcmsibUities tor the develOp­
t or a pl. tor publi_c houSiDG rests v.ith the det'e~Pant Chicaeo Housing 

thority the Cit of CIUcaeo. 

cc: Al«Pt>der Polik.o 
109 North Dearborn street 
Chicago, Illinois 6o6o2 

Patrick 0 ' ien 
MI\Yer, own, lind l..att 

31 SOuth La Salle strftt 
Chicago, nlinoi 6o6o4 

Very truly yours, 

JAMES R. THQMPSON 
n1 ted States Attorney 

. 
- . 

James c . Murray 
Aasirtant United States Attorney 
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UNITED STATES DISTRICT COURT 

DISTRICT OF MASSACHUSETTS 

c;aVIL l\C'I'ION NO. 
7(-1G26-F 

·. 

DAVIS, H •. 

BOSTO~ PuBLIC HOUSING TENfu.~TS 
POLICY COU~CIL, INC., ET AL, 

Plaintiffs, 

. . -. . v. 

GEORGE : ROiY..NEY I ET AL; 
Defendants. 

MEr-~ORANDUH . AND ORDER 

November 30, 1971 

:r.-("\3 1 -"~7i 
\.- l:.v •I~! ~ 

) ·. 
\ . 

~ . 

. . 

• . 

This is a compl~int'brought by the plaintiffs seeking 

to compel the defendants to perform \-/hat the plaintiff alleges. 

iG the dtity of the defendants ~nder the United States Hcusin~. 

Act of 1937 as ~m~nd~d, to bring public housing projects into 
~ . . 

C:Ol~lpliance with sanitary : st.andards. The. Secr:etary of the . . 
t·cpartr.-.ent of Housing · and Urban Development and the United states . . 
I ·our;ing Authority, (hereinafter federal defendants) have ,filed a . . 
~~tiort for judgment 6n ' thri pleadings; and, Julius Bernstein, . 

. .. 
Doris Dunte, John ·connolly, and Jacob Drier ·, members of the . . .. 
. ~o~ton Housing Authorit~, and Daniel Finn, Executive Director:of 

the Boston Housin~ A~thority, (hereinafter local defendants} ~ave 

filed a motion to dismiss for failure to state a claim unon which - - .. . 

.· 
: 

I . 
. . 

. . . 

. . ' 

.. 
... . 

·. 

·relief could be g~anted. _- ·The raatter was heard on the motions of 

t.~·.c· Gcfcr.dc::.nts. 

1. :-:otio:l of the fcdcrul defendants. 

It. is clc~r t.hcJ.t any authority or rcs?onsibilities excrcisc·a. 

. .., the ~eceral defencants. r.\Ust. be in accord .. with 42 U;. s .c. 1~9:, · 
// 

-·~ ~· Ct:.e tmit.ed Stutes Housing Act). section 1~04 (a) of t!'.c 

~ct providc3 t~~t the United States Hous~ng iuthoriti ~ay sue a:ld 

:,0 sue~ only with respect · to its functicns.under the Act. 



'----' 

.. · '---" 

. . 
·.,.· · 

: :~=~~c~~, ~c cu~t determine just what the functions are of the 

I . . 

L ':..'hc basic pu~pose ·of · the Act "is to provide • a decent hu.ne 

;-.:-. .:: .::. suit.::blc living ·cnvir6n..-r,ent for· every American family' tha·t 

" - -"·r - · _ ,_ .. v 

, . 
the fin~ncial means of providing such a home without 

~~v~~~~cntal aid." Thorec ·v. Housing A~thority, 393 u.s. 268 

( l0 G~) • Just how the federal government ·· is to carry out this 

is stated in Section 1401 of the Act, the Declaration 

of. · Policy: 

It .is declared to be the policy of the 
United States to pro~ote the general·welfare 
of the Nation :by employing its funds and 
~redit, as provided in this Chapter, to 
assist the several -States and their political 
subdivisions to alleviate prcscnt .and recurring 
une~ploymcnt and to rewedy the unsafe and 
ins~nitary housing · conditions and the acute 
shortage .of d~cent, ~afe, and sanitary dwellings 
for families of low income, in urban, rural 
nonf.:t;:.w, and Indian a.'reas, that arc injurious 

. ·- - ~ -

. -

to the health, safety, and morals of the citizens 
o! the N~tion. • • It is the policy of th~ 
unltcd States to vest in the local public 
• ..~ ~ ~ • • ............. - -- • ··- ..... -F • b '1' ..... nou ........... g a9e.1CJ..l..:~ ... n~ •~<vXJ..r.l~•·' arr.oun~... o .... respO:J.Sl. .l :.. .... y 
in the administration of the low-rent housing 
progre1;n, • • • 

.. :---

The key Hords of.the statute appear to be "to assist". I"f . . . 
. .- .· 

t:-.~ federal defendants are .merely "to as-sist n the .local housing: 

=''-~: ·.i~o:citic.s, then the fedcru.l defendants can only be sued if th.cy 

: .~i;.c.: to carry out th~s :responsibility·. 

'.i.'hc plc:.intiff 'does :not allege that the Federal defendants 

_ ~~ve i~ilcd to assist t~e iocal housing authority, but rather · 

~.::·~.: p2...J.i.-.ti£.: alleges that 'it is the 4uty of the federal defendants 

This is not so. 

.. 

. . 

·. 

.. 
· .. ·-
.. 

.. 
. . 

. . 

i '. 

• . •.. 

~o ?=ovidc the type .of hou~ing everyone desires. .· : 

only.r~spon~ibili~y ~s to assist the 

~~~~: ~utho~itics . in provi4in~ desirable .low-rent: housing, . and 
I 

--~~~~~~nee conc5 in.thc · form of fina~cial aid to the local 

: .: :::.: ·;o::-it.ic~. · ~incc, by statute, the federal defendants arc liiT".·it.ed· 

:_.·J ::.::-avidin<; aid to :local authori tics, they ca:..l."lOt be sued for ~-
. / 

/ 
·-2-

t.,---==---- -: - - - - -

--·~:- ': - - - - - '-:· - \ =-=-

...... ... . \. '-· . ' \_ _ 



• I 

' · 
'-...../ . 

! 

"---- i~~"l. i . . : :..~~ -.:~ ~o t->.:::ov iC. e the ·desired housing ~· 

. '-._.... 

:-:o::-covc:::-, the · plaintiff asserts that it would take appro.x-

• . · . 
~illion dollars to bring the housing projects up to 

:-. i: .:mc.:-..:::-d. Tl1is, in : effect, .is requesting the Court to cor..pel · 

~:-. ~ ::ccc:::-J.l defendants Jo provide more funds for the local 
•. 

. 

·.The amount of funds provided is controlled : 

~ y ~ t~~ut c as set f~rth by the Congress, and this Court is 

?~ : ·, ·:crlcss to increase or decrease these funds. That to require· 

~~c C~?enditur~ of funds from the federal treasury cannot be 
' 

::t2.i~~aincd in a suit o"£ this nature is so basic that · rio citation 

O ... z: .,, ~,_o ..... .; ~ ·· · d 
""~l ............. '-Y ~s requ~re • .. . 

The pl"ai~tiff ·reiies yery heavily 'On the case of Knox Hill .()~· 

7cnants Council v. Washirigton, D.C. Cir., decided February 4, 1971. 
. 

;: c ·: ever 1 I ~hoose not to · follow the Kno x- ·Hill case 1 . as far as t .he' 

£edcr~l defendants are. concerned, for the reason that it involved 

an agenc~·set . up by the Congress of the United States 

t.o ·handle public ho~sing in the District of Colurabia • . Horeover.;-· 

in th~ case the position of the governwent was t~at the federal 

. c~nc=~~ip of the housing proj~cts ins~lates those who control and 
• 

i'~~inistc::- them from suit a·bsent consent of· the United States. 

In tha case at bar, the - fed~ral defendants expressly deny owne~shii 

Q~ control of the housing projects. As pointed out before, the 

:~ole of the federal ·defendants is to assist the local authority 

. .d. .z: 4 f 1 ... h . ~::: :;>=:ov~ .~ng . .... unas or ow-ren~ . ousJ.ng. 

Accorcl_ingly 1 the fed~ral defend.ants • motion for judgr.1ent 
- . .• . . 

·::.: ·.:~~c plcc:.clings is -allowed 1 and it is ORDERED that j udgr:-.cnt be. 

: ·::~ ·~::..-cd fot· t:he Sccr.etary ~nd the United States Housing Authori t .y. 

2. · Xoti~n of .the local defendants. 

T~c ~o~ion to . ~ dismis~ filed on behalf of the local defendants 
:>- ... __ . ~-- -

> ~ ·: .:=~lly asserts thtit no cause of u.ction has been stated by t ·hc 

> :; ... i.~~i. f.f. To .put i:t another v1ay, the local defendants allege 

/ 
cornDlu.i~t fails to· state a clain upon which rcilicf ca~ be 

·-3- • 

~.t=--- · . 

)- --- · -~---

. , . , . . . 
' . \ _ . ' ·· 'L____ ·-

.· 
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-------- --.. --.~---------- _ __;_.-_. ~-

----- . -------- __ , __ _._.. ______ , --- ·-- ------- - -----·-- - - --·· --··· - - - __ ... _____ - --- ·- - - - - --· - -- ----. . 

.. 

. . 

. ,. 

. : .. -: :: ·~~ c ~:. i'.. co;.,~luint Should not be disr.~isscd for failure to· 
. 

-· ~.: ·.:e: .:1 cl.::i;a unless it appears beyond a doubt that bhe plaintiff 
• 

c :: ~: ~)l:"ovc no set of £<i_cts in support of his claira which would : 
. 

• ~ :·.~i~J..c hi;-a to relief.(. Jenkins v. :-~cr<:eithen, 395 U.S. ~11 (1969)·; 

~= _:: ~!. ::--·-~ v. Gibson, 355 U.S •. 41 (1957). Here the plaintiffs allege · 
. . 

-~ ::.:·. :.: t.~c local defendants have failed to Ii'laintain local housing · 

~ · . .::o~.:ct.s in ·a decc41t, -safe; .and sanitary condition even though' 

:. ~ = i.s their · duty to do .. so. · The local, defendants ar·e charged 
·. 

·~ .· .:..th the rcs0o -ministering the local housing proj~cts: 

c-:-.~ •.-;ould think that part of that job \vould be to keep t:he 

proj:ects condition. is 
. 

l:ot:sing in ·good This Court aware that in 

th~s ·d.uty ' o-·1 ""~ to perform funds are required. However, the lack ~ .................. 

- .r. ~ o.: . .(U>!as, 
: 

or rather·.the extent of ..... 
~""' is a question which is be~t 

lcf~ for trial; After·a :trial on the rne.rits, it could be 
ccte~mincd just what relief is appropriate with due considerati~n 

o£ the . funds available to the local defendants to meet their 

responsibility~ 

The Motion to dismis~ is denied • 

·_ I\ ??ROVED: 

. ·. 

___ ;.,;;.. , 

. . ... 

.-

• 
. . 

. · .:vv-~9; .. \0~ 
UNJ.'J.'ED STATES l1AGISTR.A'J.'E 
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