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FOR THE SEVENTH CIRCUI T 

- - - -- -
No . 17- 1807 

DOROTHY GAUTREAUX , ET AL. , 

Pl aintiffs - App ellees , 

v . 

GEORGE \tJ . ROMNEY, Se cre t a ry 
of the Department of Housin 

and Urban• Deve l opment , 

Defendant - App el l ant , 

and 

CITY OF CIIIGAGO, CErJTRAL ADVI SORY C01JNCIL, 
and CHICAGO HOUS I NG AUTHORITY , 

Int ervenors-App ellant s . 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE NORTHElli~ DISTRICT OF ILLII OIS 

BRIEF FOR THE APPELLANT SECRETARY OF THE 
DEPARTMENT OF HOUSING AND URBAN DEVELOP~lliNT 

ISSUE PRESENTED 

Whether the di s trict court abus ed its discretion by en join ing 

the Secretary of Housing and Urban Developmen t fr om r e l easing ap -

proxi ma t e l y $26 , 000,000 in Mod~l Citi es funds to t he City of 

Chicago unti l t he Ci ty app r oves 700 sites for l ow- income public 

housing l ocated in areas of Cook County one mile or mor e f rom any 

area having a Negro popul a tion of 30 p rcen t or mor e . 



STATEMEtiT OF THE CASE 

1 . The Mode l Cities StatutoryFr .. le\IJOrk . 

The _odel Citi e s Pr ~am was establ i shed by the Demons tr~tion 

Cities and Metropolitan Development Act of 1966. 80 Stat . 12:5 . 

This Act constituted the l egis l ative r e ponse t o what Congr ess 

determi ned was ''the mos t c ritical domestic probl em f a cing the 

Un ite d States , 11 the probl em of "improving the quality of urbe::. 

lif e -x- -x- * ." 42 U. S . C. 3301 . Both the comp l ex nature =>f the _!:ro leL 

and the crn~rehensive scope of the Model Cities P r ogram are 

i ndicated by the Act ' s broad purposes : . 

* * * to provide additional f inancial 
and technical ass istance to enabl e cit i es 
of al l sizes (-vdth equ l r egard to the 
prob l ems of smal l as well as l arge 
cities) to plan, develop, and carry 
out l ocally prepared and schedul ed 
comprehens ive city demonstration 
prog r ams c ont ai in new and ima i n -
ative proposal s to rebuild or 
r evital ize l a r ge slum and blighted 
areas; to expand hous i ng , job , and 
i ncome opportunit i es ; to r educe de ­
p end ence on we l fa r e payments ; to 
in~rove educational fac ilities and 
prograrns ; t o combat dis ease and ill 
h ealt h ; to r educe the incidence of 
crime and delinquenc y ; to enhance 
r e creat i onal and cultural opportunities ; 
t o establish b etter access between 
homes a nd jobs ; and gene r ally to i mp rove 
living c onditions f or the peop l e who 
live i n such are as, and to accompli sh 
these object i v e s t hrough the most ef ­
fective and economica l concentration and 
coordination of FederaL State, and 
l ocal pub l ic and private efforts t o 
improve the qu.a li ty of urban life . 

[42 u.s .c. 3301 . ] 

While e xpanding hou~ing oppo r tunitie s is one of t hes e purposes~ 

the ~ode l Citie s Pr og r am treats hous ing as on e aspect of its broad 

s oc i a l aim of i mproving t he quality o f u r ban life . 
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To accomplish these goals, the Act provid e s federal grant s - in -

aid to city demonstration a gencies for the cpec j_ ic projects and 

ac U.v i ties inc l uded vJithin a city 's Model Cit i es Program . 42 

U. S . C . 3305( c) and (d) . The Ac t also author i zes grants to pay 80 

percent of the costs of planni ng , de v e loping , and admi n i ste r ing 

the city ' s program . 42 U. S . C . 3304 , 3305(b) . I11 addit i on to t h e 

financial ass i stance, the Secretary of HUD i s authori zed to provide 

technical a ss is tance . 42 U. S . C . 3306 . The Ac t also r equires that 

c ity programs i nclude a relocation plan for i ndividua l s , fam ilies , 

b us ines s conce r ns , and nonprofit organizations displaced by the 

Model Cities Prog ram . 42 U. S . C. 3307(a) . Mor eover, to be eligi b l e 

for federal ass i stan e , a c ity prog r am mus t satisfy the criteria 

set forth i n 4 2 U. S . C . 3303,mcluding t he r e quirement that : 

* * * the program, i nc lud ing rebuilding or 
restoration , will ontribute to a wel l-balanc e d 
city with a substantial increase in the s upply 
of standard hous i ng of l ow and - .od e r ate cost , 
[and] max imum opportunit i e s in t he choice of 
housing accom~odations for a ll citizens of a ll 
in orne l evels * * * · 

[42 U. S . C. 3303(a)(3) . ] 

In i mp l ementing t he Act ' s provisions, however, the Secretary 

is directed to "emphas i ze local initiative in the planni ng , dev e lop -

ment _, and i mple1 entation of compr ehensive city demonstration prog ran:s 

* * * · " 42 U. S . C . 3303 (b)( l) . Cong r es s intended the Model Cities 

Program "to be a local prograrn , planned and carried out by local 

people , and bas e d on local judgment as to the city ' s n eeds and its 

orde r of p riority i n meet i ng these needs . " S . Rep . No . 1439 , 

89th Cong . , 2nd Se ss. 6 (1966 ) . 
' 
' 2 . The hicago ~<ode l itie s Pro:rram . 

Planning for t he Chicago 1Vlodel Cities Prog ram cormnenced in 

Tovember 1 967 , and i mplementation began i n Septe ber 196 9 (App . 
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1/ 
337- ) . The progr am i s designe d to develop and carry o ut man' 

pro j ects dir ~ ctly b enefiti ng t1e r es idents of Chica~o ' s four 

M de l Cities targe t areas during a f i ve - year p e riod (App. 337 -

344 ~ 354- 357) . These t arget a r eas we r e se l ec t ed b e cause t hey 

are n e ighborhoods f or t he p oor and the disadvantage d and places 
I 

o f c onsider abl e disorgani zation i n the comm.uni ty ( App . 187) . 

. -Three of th e four t arget areas have predominantly r egro pop u l a -

t ions (App . 342 ) . Two Chicago Housing Aut hority ("CHA ") l ow-

i ncome public housing project s ar e loca t e d within a Mod e l Cities 

target area ( App . 569- 570 ) . These tvm pro:j ects have a population 

of 36 , 000 (Affidavit of .arry - o Sc.meider~ attached to M:emorandurn 

of CHA in Oppo~ition t o Pl aintiffs ' Rule 62(c) Mot i on for 

Injunct i on, fil e d S eptemb e r 20 , 1 971.) The dis trict court ' s 

finding in t he comp anion case ~ _g utre aux v . _Qh icago Hous i n 

Aut hor;i tY:~ 296 F.. Supp . 907, 91 0 ( NoD. Ill . ~ 1 969) _, i ndicat es 

t hat virtually a l l of these 36~000 Crill t enants res idi· g i n a 

targe t a rea a r e Negr oes and, hence , are membe r s o f the plaintiff 

c l ass i n this l it i gation . 

Amon g the projects and act i vi ties in t he Ch icago Mod e l 

Cities Pfogram t o he l p t a r get ar a r es idents are t hose pe r tain­
i 

ing to h eal t h , e ducation, chi l d car e and social .se r vices , economic 

d eve l op ment, criminal justi c e ~ and l aw enforcement (App . 338 ) . 

Prio r it i es amon g t hese programs are d e t e r mi ned by t he r es i de ts 

·of t he t arget areas and l ocal a enc i es (App . 174 ~ 347) . Edu-

cational progr a:,is have thu~ far been acc o rd ed highest priority 

(App . 3 3~) . The Mode l Citi e s f unds are raising t he p e r capita 

expenditu~ e f or pupils i n seven t arget a r ea school s from approxi -

mat l y $675 t o $1 500 (App . 340). Free h o t breakfasts and l unches 

1 / The r eference "App . " is to the Appendix filed by the C · t y· . 
II - II ·~ Exh . App . r e fers to Ll1e Vohune of Exhi bits f iled a s pari.. of 

t hat Append i x . "Tr. " r efe rs to portion s o f the tr · nscrip t not 
r eproduced i n the Append i x . 
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are being provided to the school c h ildren . Teacher training 

programs are being i np l emente d, and 500 teacher aides have been 

hired . These a i des are all re s idents of the area served by the 

school s . Mo de l Cities fw:1ds have a l so enabl e d s c hool heal th care 

servic es t o be expanded nd physical p l ant s t o be i~proved (App . 

340 - 3LJ l ) 0 

The residents of the target area s , includ i ng the public 

h ousing t enan-ts_, have given heal th servi ces the second h i ghest 

priori ty ( App . 338) . Seri ous heal th problems ex i st in the targ e t 

areas b o t h a mong children and adul ts (App . 350-351 ) . To meet these 

p r oblems , the Chicago Model Ci t i es Program i nc ludes p l an s to es -

t abli sn a c omprehens i ve ne i ghborhood family heal th cen t e r in each 

of the four target areas by t he end of the prog ram1 s f i ve-year 

durat i on . Duri ng t he firs~ Mode l Ci ties pe riod , which l asted 

fr om Sep t ember 1969 to June 15, 1971 (App . 355 ), c lin i cs "l··lere 

es t abli shed i n rented f acilit i es , medical staffs assembl ed , an.d 

equipment purchased (App . 176 ). Mon ey was a l so a lloc ate d for 

sit e a c qui s i tion a n d c or1s t r u ct i on f or permanent heal t h c enters . 

During the second Mo d e l Ci t i es period, June 15, · 1971, t o 

Dec ember 31 , 1971 (App . 357) , construc tion o f the perrnanent 

f acilities i s to be c ompl eted (App . 176 , 352 ) . 

The ex_ans i on o f employment opport un i t i es f or the d i sadvan-

t aged t ar_et area res i dents i s a vi t a l goal of t he Chic ago 

p rogram pu r s ued i n conjunct i on wi t h i ts other . pro j ects and 
' ' 

a ctivi t i es (App . 348 ) . Ei ghty percen t o f t h e 4, 000 persons em-

p layed- t hrough t he Mode l CiLies Program are target area r es id e: ts 

( App . _34 7- 343) . Three-quarters of these empl oyees are th e prir:tar~r 

1<Jage ea r ner' s of the ir hcuseholds (App . 3LJ8) . In addition to servi:_; 
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as t eacher a:Ldes , for examp l e , area rcs:i dn -'..-:::: re al so employed 

i n e i ghteen aJ care center · (App . 573) .. ,[lich serve over 11 0 

c h '_ldren dail ,- ( _tl_pp . 388 ) . 

Only six of the f ifty o r more Chicago Model Cities Pr ogre. ,_ 

activities place a major e1~hasis on housing (App . 167 , 446) . 

The fi rst 0
9 these six projects is a new l asing proor n establi ched 

wi th $1, 000 , 000 i n Model Cities funds matched with $1 ,000 , 000 in 

funds provid ed b y the City of Chic a 6 o ( App. 372; Exh . A p . 19) . 

Under this p::-oc,rarl t he Chicago Dv.rell:i_n ·s Association enter.:: con-

tra cts with n rivate r eal es tate firms to l ease uni t s to low- incc~e 

f arn.j_li es . The unit s a r e to be se l e cted "th r oughout t he C:Oi ago 

Metropoli t a::-1 s.rea " t o ensure equal housin opportunities and a 

broad choice of ne i ghborhood s without r egard to r a c e (Exh . App . 

19- 20) . 

The seco::1d housing- r e l ated proj ec t i s Project Th r eshold , by 

whi.ch CHA ss ists its public hous i ng tenants i n mov ing i n t o pri ate 

h ousing ( App . 372) . Un d e r t h e third pro j e t, vacant l a nd i s be i ng 

acqui r ed f or conveyance t o c ormnuni ty - b g,sed , not - f or - profi t housing 

d evelop e rs ("·~pp . 372) . Fourth , the Chicago t. ortgage Barke r s As so -

ciation is providing t e c h..n.i cal a.ssi s t anc e t o the s n o t - for - p::'of i t 

housing d eve l c p e r s in the Devel opment Acti on pro ram. The fif t h 

project, t~e ne\·r construct i on program, provides seed :noney to pay 

such exp e ns es as l ega l and a rchitectual fees f o r no t - for - p r ofit 

d ev l opers v.ntil these expenses are r e i r.J.bur sed by FHJ\. ( App . 373 

Fin e.ll" , L ee sixt n housing- r e latel project is t he Community :O.ild. -
1 

i n g \1a i n t e::1EL_ce Cor.'poFa tion . ( App . 373) . This c orp o r ation \. -i ll be 

op e rated b y c o::Jnunity r e sidents as r bus::.ness ent e rpri se p erforlr:-

i ng mitior r epairs to existing houo i ::1 0 • 
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Thcs e six housi· 1Z, roj e _ t"' entail. nn. ix l expenditur es of 

approxi ._ately $3 000 , 0 0 (App . 374) . B· c: on~pari..:.o on, tne t otal 

Chi ago '1ode l Cities r ogr a](l r e eived $50 , 0 0 ,000 i n its fir st 

peri od (App . 355) . The second-period f ede r a l g r ant , the subjec t 

matt e r of this appeal~ i s approximatel y $26,000 , 000 ( .pp . 3 8 ) . 

The Ci ty is a l so planni ng to pp l y fo r an addit i onal ~~8, 159;000 

f ede r a l grant for the t hird proposed Model City p eri od , J anuar y 1, 

1972 , to Decembe r 21 , 1972 (App . 424-425) . 

3 . Events Pre c~ding the Let t er of I ntent . 

In approving t he initial $38 , 000,000 gr ant _or Chicago 1 s 

Model Citi es Program on June 26, 1969, BUD stated : 

The City has identifi ed dis c:rimi1ation as 
a basic p r o·olem which mus t be de a l t with 
if t he '1odel ~ities rogram is to succeed . 
The Depart~ent concurs a~d , i n t his on­
nection , e:v:pects full COJ1'ipliance by the 
City and all its agencies v.ri t h all m.JD 
equal apport nit y r equir ements, an~ with 
the provisions of any decree finally 
ente r ed by the U. S . District Court i n 
t he case of Gaut r eaux v . Chic a o Hous i :g 
Au t ho r ity (Civi l Action Ho . 66 C Fl-59, 
U. S . D~ s Gr i ct Couit , Nor ther n Di strict 
of Illinois , Easter n Divis i on) . 

[ Exh . App . 1 . ] 

Subs equent l y , on 1ovember 19 , 1970 , a joint · t eam r ep r esenting 

BUD and the City of Chicago issued a prel i mina ry r epor t on Chica 0 o 1 s 

houuing supply (EYJl . App . 3 ) . Thi s s t a ff r ep ort indic a ted that 

11 BUD would not app rove for execution any n ew programs whi h 

in ol ved disD l acemen t or fo r vvhi ch a r e l oc: a t i on plan was r equired 11 

unti l t he City coul d mee t tHo t st ( Exh . App . 9) . Fi rs t 11 tl e 

Ci ty ms t be ab l e to shovv t hat each unit r emoved from the hm)_s ing 

supp l y by the gove r nmental actlon -*· -1:- ?-- [ be t\.,re en J uly 1 , 1969 , and 
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Jun e 30~ 1971] will be r eplaced during the .same riod by a new 

additi on to the housing supp l y which will su it the income a nd 

size charac t e r is tics of the fa_ lily occupying the dwelling befor e 

it was · removed ·x- -J<- ·x- " (Exh . App . 8 ). S e cond ly ~ "the City mus t 

be able t o show that it v.Jill make it possible for each family 

di splac ed through governmental action to r elocate into a standard 

dwelling of the appropriate size which rents for not mor t han 

25% of .t he family ' s income 11 (Exh. App . 8) . The s cond- period 

Model Cities Program and the s e cond- year Ne i ghbor hood Deve l opment 

Program (II mP '') ... Jere specified s the tvm HUD programs affected 

by this decision (Exh. App . 9) . 

Based upon this staff r eport, HUD ' s Acting Regional Adminis ­

trator ~ Don Morrow~ det e r mi ned that the number of Chicago hous i ng 

units to be demolished between Jul y 1 , 1969~ and June 30, 1971~ 

i ndicated t hat housing opportuniti es for low- income famili es we r e 

being serious ly reduced (Exh . App . 1 3 ) . In a l etter dated 

Novembe r 1 9, 1970, ilr . Morrow s tate d that "the City mus t provide 

HUD \,J"i t h . specific plans t o overcome this defic:L t of 4300 units 

for l ow i n c ome famil ies and take t he necessary actions to i mp lement 

these plans b e f ore HUD c an approve t he NDP and Mode l Cities Program 

funds " ( Exh . App . 1 4) . Mr. Morrow sugg ested several me thods which 

could be used t o meet thi s deficit , including devel opment of 1 500 

publi c housing unit s f or which HUD had provided a f tmdi ng r ese r -

vation . The letter did not r equire any specif ic me thod, however , 
I 

but instead p l a i n l y indicated that the choice of how to meet t~e 

4 _, 300 deficit necessary to secure HUD approval for the NDP and 

Mod e l Citi es Pr ogr ams was a choice to be made by t _e City~ not 

HUDo 

- 8 -

\ 
' 



In February) 1971, Ge rge J . \Ta--ou1i s bs . ·r _e IUD 1 s Regicn 1 

Ad ninistrator (App. L~89) . He learned f :c om his staf f that HTJD 

was withho l ding Model Cities and NDP fw1ds f r om Chica0 o . 

Mr. Vavouli es t ab l i shed c ormnunicati ons with the M yor of Chi c a oo : 

the Chaj_rman of CHA) and othe r offic:Lals i n Chi cago and othe r 

cities vd thin h i s jurisdicti on (App . li-91) . Staff meetin s \·Je re 

a lso h e ld . The purpose of t h se me e t i · gs ) Mr . Vavoulis t estif i ed , 

was to 11 a tt empt to u n l o c k the funds i n order to furthe r the p r o ­

grams that Congr ess h d intended them t o be used f or 11 (App . 491 ) . 

4 . The- Le tter of Intent. 

These me e tings and ne otiations cul mi nat ed on May 1 2, 1 971, 

in a Le tt e r of I ntent fr om t he Mayo r of Chi ca o to Mr . V voulis 

( Exh . App . 17) . The purpose of t his l et t e r was to d elineate 11 t i1e 

p r oposed activiti e s t o b e under t aken in the City of Ch icago to 

accompl:Lsh t he ob j ectives of prov:Lding increased hous i ng oppor ­

tunit i es for a l l its citizens 11 ( App . 1 7) . Part I o f the l etter 

outl i ned the u n d e rtakings by t he City and CHA . The City ' s 

undertakings we re : (1) to reduce demol ition of hous i ng u n i ts 

by 500 ; ( 2) t o s p ec ify sJ. tes for 500 1.mi ts of Section 235 hous i ng 

( see 1 2 U. S . C. 171 5z) , with 250 of t hese planned f o r l ow- i ncome 

families ; ( 3) t o d eve l op a ne~<v program ri th m:::t tching r. od e l Cities 

and l ocal funds to l ease private units fo r up to 1, 200 l ow- i ncor:-le 

fami l ies _; ( l+ ) i n conj unct i on with HUD , to r equire deve lop e r s o f 

Section 236 housi_ ( see 1 2 U. S .C . 171 5z - l) t o make availab l e 20 

p e rcent of t he ir units f or r ent supp l ement cont r ac t s ; and (5) t 

have the Ci t y Coun cil and Chicago Pl .n Commission g i v expedi ti ::m ~ 

a nd full c ons ide r a ti o:c t o 275 public housing s ites f or 1, 7~-6 urLts _9rc:~:: s :==: -: 
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by CHA ·Hi th B.:'!. anticipated schedule of appro·l/ing sit es for 1, 7JO 

u ni t s by De ember 1 5 , 1 971. CJLI\ 1 s u ndertalcLngs N re : ( 1) t o 

ent e r a contr act with t he Cook County Hou .. sing Authorit y to p r o ­

v ide app r oximate l y 500 low-inc ome housing unit s ; (2 ) t o l eas e 

600 u n its fo r l ovJ- income f amilies under th Sec t ion 23 progr ar: 

( see 42 U. S . C. 142l b) ; and ( 3 ) to initiat e a program to acquire 

200 units fr m the F ederal Savings and Loan I nsuranc e Corp o r ation 

f o r l mv- incor:.e families . In addition, CHA anticipat ed partner ­

s h ip a rrangeEents with not - for - prof it housing sponsor ~ and t~e 

C:i ty anticipated several l ong- r ange progr ams for increas i ng t he 

housing supply o 

Pa rt II of the Le t te r of I ntent set forth BUD ' s undertaki~ s 

which in l u ded : (l ) issuing a l e tte r of c onsent t o p er~it t he 

City t o acquire specifi ed prop erty f o r the Nei hbo r hoo .. Devel opr:1ent 

Progr a::r, , 11 prcvided the City has m d e r easonable prog r ess toward 

achievi ng [its] obj e ctives set forth i n Part 111 of t h e l e tt e r ; (2) 

executing a nnual contributions contrac ts with CR~ and othe rs f or 

t he deve l op ment o f pub l ic housing desc ribed in Part I; ( 3) i s s ling 

c orlill1 j_ t ments fo r 500 uni ts of Se ction 235 hous i ng and promp tly a p ­

proving use of Model Cities f und s fo r providing S e c tio~ 235 units 

t o l ow- income f amilies ; ( LJ. ) a p provi ng up to $1, 000 , 000 in Mod e l 

Citi e s fv_nds as its matching share o f the City 1 s special l easing 

p r ogr am d es cribed in Part I . In addition , HUD agreed (5 ) t o a _,_ ­

prove t he second - period Chicago Model Citi s Progr am "p rovi d ed 

tha t the City by June 1 5 , 1 971, has app r ove d sites for 500 uni ts 

of pub l ic housing sui tab l e for us e by [ CR~ ] and has mad reaso~1ab l e 
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proe;ress tov1ard ach i evi n'-" the objectives set forth in Par: I " 

of t he l etter (Exh . Anp . 30 ). HUD a l so r,ree d ( 6 ) to app r ove the 

sec ond-jrear NDP and ( 7) t o appro e a $3 _, 000 000 rehabilitat ion 

p r o jec t "provided t hat HUD finds the City h s by Sep t ember 30; 

1 971, r easonab l y ac c omp l i shed [ it s ] ob j ectives set for th i n " 

t he l e tter ( Exh . App. 30) . 

Fina lly, t he parti es t o t he Le tt e r o f Intent agree d t ha t 

modifi cat i on of the undertaki ngs c ould be mg_de upon the concur ­

r ence of all parties . The l e tt er wgs signed by fuyo r Dal ey, 

c oncurred in by Charles R. wi bel, Chairman of CHA , and approved 

by Mr . Vavoulis , a ll of whom pledged their best effo rts i n c ar rying ou-'­

t he l e tt e r . The Letter of Intent was neve r submitt e d to t he C'n icago 

City Council for its approval (App. 209). 

5 . Chice. o ~-tme 15th Report . 

On June 15, 1971, t he City of Chicago submitted a r eport 

(Exh . App . 39 ) which HUD evaluated as showing "a great deal o f 

p ro r ess t6war d achievi ng the obj ec tives set fort h i n the Lett e r 

of Intent " ( Exh. App . 110) . Specifically, HUD det e r mine d t hat 

the obj e ctives of r e duc ing pro j e ct ed d emol i tion py 500 uni t s had 

b een me t . The City r eported a r e duction o f 560 units ( E~h . App . 

40) . With r espec t to the Section 23 5 hous i ng goal of l o cat i ng 

sites f o r 500 units ( Exh . App . 1 8 ) , t he City submi t ted a l is t of 

664 prop osed units (Ex.h . App . 4 8 , 1 1 0) . Discussions bet1.veen 

CB.A and the Cook Coun ty Housing Aut ho r ity had produc e d a draft 

of an a g r eement (Exh . App . 94 ) contemplated in the Le tte r of I n t ent 

(E::h . App . 23) . In addition, t he City lis t ed new or r ehabil i tated 

u n i ts c apab l e of prov iding 823 units f o r Se c tion 236- r ent supplements 
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(Exho A p . 88) . HUD concluded that the City made ''r e a sonab l e 

proor _ss 11 tovr .rd a c h i eving t he goo,l o f l eas i n 75 unit · under 

the Scctio1 23 p r ogram by having ex-cuted 58 l e ases and having 

5 more in process ( Exh . App . 1 10 ) . 

Wi t l r espect to its other unde r taki ngs , however , t he City ' s 

progress 'lras more lirrLi. ted . The Letter of Intent had anticipated 

t hat t __ e City Cou_nci l 1.voul d have approved 500 publ ic hou sing 

un i ts by June 1 5 , 1971 (Exh . App . 22 ) . Al th ough the Ci ty Council 

had approved 92 sites for 675 units (Exh . App . 89), onl y 242 of 

these .n its (Exh . App . 111 ) conp l i ed with t he decision in Gautreaux 

v . Chicago Housing Authority , 296 F . Supp . 907 (N . D. I ll . , 1969) . 

Al so t he objective of identifyi ng and making avai l able for occu-

p ancy 200 lo:i - income units under the City ' s l eas in pro ram had 

not be en :rnet in that , although 229 apartments had been i d ent i f':Led 

( Exh . App . 77) , none of t hem had b een l eased (Exh . App . 111 ). 

Finall~- , the l ette r o f intent had foreseen t h e acqui si t ion o f 

200 units f ro:. the Fede r a l Savi ng and Loan Insur an c e Co r por a t ion 

( Exh . App . 24) , but t he FSLIC had no t been ab l e t o p r ovi de t hose 

units (Exh . App . 106 ). 

6 . HUD ' s J une 22nd Letter t o Pro c eed . 

On t he bas i s o f t he City ' s progr ess by June 1 5th , HUD an­

nou nced t ~t i t would re l ease t he $26 , 082 , 256 in second - p e riod 

Mode l Cities f unds : 

* * -><- on t he c ondit i on t ha t the City 
Council will c ontinue to -pprove 
p ub l ic housing sj_ tes 11 suit -b l e fo r 
use by Chi cago Ho . .sing Autno r i ty i n 
accor d vri t h appl i cable l aw" at each 
r egular Counc i l s es_sion nd that t he other 
Ci ty Abenc i es and Ch icago Hou s i ng Authority 
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will cont i u e t o . how prog css t owar~ 
meeting the housing goals set o:ctn ln 
the Lette r of I 1tcntion . 'hould thi :-· 
pro ress not c c-.. nttnue t he Model Cities 
Lett e r of Credit will be can c elled . 

[ Exh . App. 111. J 

I-IUD ' s l e tt e r of consent f or the ~20 , 000 ; 000 i n NDP funds 1,vas to 

be issued as "soon as t he City h s c ompl e ted approval of sites 

1 sui tabl e f or use by t he Chicago Hous i ng Authori ty in ac cor d \·.-i _,_ l l 

applicabl e l aw 1 fo r the 500 uni t s for public hous ing and has rr_ad c 

maj or progr ess in t ' e " Cit - l easing program (Exh . App. 111) . :s-3D 

formally app r oved- the second-period Chicago Model Ci ties Prcgra~ 

in its l ett e r to proceed issued on J une 22 , 1971 (Exh . App . 113) . 

On the bas is of Ii.lJD 1 s l e t ter t o proceed , the City began ::_ :':"', -

p l ementing the s e cond-p eriod program by c orn.i11i tting fu: ds to 35 

progr am sponsor s by cont r act (App . 177, 363) . Of t he $26,082 _, 256 

gr ant_, $20,905 , 123 . 80 was committ ed to program sponsors_, $4 , 00 : OOJ 

was set as i d e for deve l oping a multi-servic e c enter, and $1 , 637 , 228 

was r eserved for admi n i str ative exp enses (App . 366- 368 ; Affida-it 

of Er win A. Franc e , Exhibit D to City of Chicago ' s Suggestio~s i~ 

Supp ort of Er.e rgency Motion to Suspend _, etc . (C. A. 7, o . 7 1 - ' 1732- 33 - ~ .:._ 

The p r ogram spons or s t hen be an deliver i ng t he educational , ~ealth _, 

and other Model Citi s s e r vi ces to t he r es idents of the t arget a r eas 

(App . 364) . The City spent $8 , 000 , 000 of it mvn money by Se:9te:-;~ber 

23, 1971 (App . 371) i n anticipation of r e imbur sement by f ede Tc:.l 

f unds (Tr . 858 ) . As the City ' s ,_,udget provides no app r opri a-:-_::'..o"::J. 

f or the Mode l Citi ~ s Program (App . 386 ), t his $8 , 000,000 was ad -

van c ed from budget items which had not yet become payab l e ( 'I':c . 858) . 
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7 Cni r~._.go 1 s September 15th Re o-:-t . 

On September 15 , 1971, the Ci_ty transmitted anothe r r _port f 

i ts progr ess toward t he objecti ve s specified in the Lett er of 

Intcmt . IIUD 1 s June 21 s t l e tter had r el eased the Model Cities 

funds 11 on the condition that the City Cm.mcil vJil l continue to 

approve public housing sit s 11 (Exh . App. 111), but be tween June 15 

and Sept e111be r 15 , 1971, the Council app r oved sites for only 46 

additional units (Appo 34) meet ing the cr i teria established in 

Gautrealx v . Chica o Housing Authority , 296 F . Supp . 907 ( N.D . 

Ill o, 1969) , and acc eptabl e t o BUD ( App . 34 , 47) . Thus, al thougn 

t he anticin .ted s chedul e in the Lette r of I ntent se t an objective 

of 850 tmi ts by .September 15th (Exh . App . 22) , cnl y 288 had been 

approved . 

\tJ"i th respect to the Jtme 21st HUD r equirement that the City 

and CHA ' continue to show progress t oward meeting the housing 

goal s se t f orth in the Letter of Intention" (Exh . App . 111)_, the 

City 1 s Septenbe r 15th report shov.red progress but not a complete 

achievement of eve r y goal (S ee , Exh . App . 168)0 The objective 

to reduce the demol ition of housing units by 500 units continued 

t o be surpass ed (Exh . App . 130) . 

As t o Section 235 program, the City had only identified pro­

posed s ites by June 15th, but by September 15th contracts had been 

s.warded f or 429 units , many of which were under construction (Exh . 

App . 131 ) . Contracts f or 71 mo r e units wer e being negotiated . 

The goal set i n Letter of Int ent was t o execute contracts for 500 

uni t s by Sep t embe r 15th (Exh . App . 18 ) . The Letter of Intent 

also set the goal of establishing proc edures and agreements to 
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assur e t ha t a t l eas t 250 of the Section 235 tmits would be avai l ­

able for l m,r - in ome f amilies . IIUD was satisfied that the City 

had me t this object i ve ( App . 97 ). A t h .rd goal specifi e d in the 

Le tt e r o f Intent was to provide 50 to 100 s i tes f o r Section 235 

housin in areas of Chicago having a non-whi t e p opula tion o f 30 

p e rcent or l ess (ExhoApp . 1 9 ). The City had identified 97 such 

sites ( Exh . App . 168) . 

Progr ess unde r the City 1 s l easing prog r am was more .limite . 

By September l5t:J. ) 60 units had been l eased) 40 mo r e l eases were 

i n p r o ess) and 638 1..mits had been ident:Lfj_ed (App . 1 05 ) Exh . App . 

1 68 ). As t he City had execut e d no l eases and identified onl y 229 

units by June 15th (Exho . App . 77L mos t of t he p e r fo r man c e r e ­

p ort ed on Septembe r 1 5 t h had occurred b etween the two r eport s 

and after t he Mode l Cities l e tter t o p r o c eed had been i ssue d . 

The perfo::..mance -:;_nd e r t he l easing p r ogram) hmve e r) f e ll short of 

the goal o f the Lette r o f Intent which had set an objective of 

making 800 units avai l ab le for oc cupancy by Sep t embe r 15th ( Exh . 

App o 20) . The City en countered diffi.cul ty i n matching owne r s 

willing to l ease with f amil i e s willing to move . The 638 Lmit s 

we r e scatte r e d both ins ide and outside t he City . Many famili es 

including sp e cifically some targe t area r es idents who r e c e ive 

Mode l Citi es benefits ) were unwill ing to accept accommodati ons 

i n a r e as o the r than thos e in which they were present l y living 

( App . 222 - 225 ) . 

With r esp e ct to t he Section 236 r ent supplement progr am) 

t he City identified 6 24 futur e low- i ncome units i n additi on t o 

the 823 tmits specif ied in the J une 15th r eport ( Exh . App . 1 48) . 
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These 1,L~L~7 unit s r ep r es ent 20 per ent of ·v1e t ot a l units t o be 

built or r ehabilit t ed by Section 2~ · pro ject sp ns or s (S ee , 

App . 226 - 228) . The Lette r of Int ent sta t e d HUD a d t he Ci ty 1·rould 

r equire tJ.e s pons or s to make 20 pe _c ent of their units a.va.:_labl e 

t o low- incom f amilies ( Exh . App . 21). This 20 percent r ec~uireme :1t 

i s no t an exp ob l igation under the sponsor s 1 cont r acts ';ii th HUD ; 

but t he contracts authorized the fm1ds necessary to fulfill the 20 

p e r cent r equirement _, and HUD ' s contractual understanding i s that 

t h e sponsors wi ll, to the best of their abiliti es_, full ut~li ze 

the se funds so as to make the full 20 p e rcent of their unitE a?ail -

able for low-income familie s . (App . 522-527 ; Ex..cl-:1 . App . l27) . 

agreeme J.t between CHA and the Cook County Hous i ng Authori t,-, which 

had been i n negot i ation on June 15th, had been mutually appr oved 

by September 15th (App . 5L~4 ; Exh . App. 1 64 ) . As envi sioned in 

the Lett e r of Intent (Exh . App . 23) _, the agreement provide fo r 

t he approval of s it es for construction of up t o 500 public ~ousin 

units , and CHA has submitted sites for 270 unit s within Cook County 

but outside the City (Exh . App . 151) . 

The Letter of Intent, a l so establi shed t h e goal of l ea sing 

300 units t o low - income f amilies pursuant to Section 23 (Exh . App . 

2LJ.) _, but by Sep t ember 15 _, CHA had l eased only 133 units ( App . 67) . 

As of June 1 5th_, however , onl 58 units had been l eased und ~ r 

Section 23 (Exh . App . 110). Under tle order i n Gautreaux v . 

Chicago Housing Authority, 304 F . Supp . 736 ( . D. Ill . _, 1969 )_,_ 

three - f ourths of the Section 23 unit s must be l ocated in t~1e ge:J.eral 

housing area_, i . e ._, an area. more than one mile f r o _ c:my C oo ~ Co-cln ty 

c ensus tra ct havin a non - whit e population of 30 p ercent or ~ore 

(App o 536) • 
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FL1a 11y _, C_IA 1 s prot:; r am with Fede r al I n urance Sa.vi ng and Loa~ 

Insurance Corporati on _, which h d as its ob j ective the ac~_isition 

of 2 00 unit s f or low-inco1 e faHli1ios _, had produced only va ant 

lot ..... for c ons t ruct ion f 20 units (Exl . App . 169 ~ App . 541) . 

8 . HUD 1 s Dec i s i on t o Re l e .se Model Citi e s Fund s Unc :"!.di tional.:!.~ - . 

Aft e r r evi evd 1. the City ' s S p t embe r 15th r eport _, Mr . V voul i s 

d e c i d e d t he $26,000 _, 000 in Model Cities Fund , for which t he J u ne 22~d 

Let t e r to Proceed had b een issued, shou l d be uncondi t ional l y r e leas e ~ 

( App . 152) . Althou gh he did not r egard the City ' s progr ess t ovrard 

the ob j e ctive s in the Lette r o f I n t ent as 'th kind of pro~re~s tha~ 

I fu l ly app r eciate , 11 Hr. avouli s saw tha t 11 s ince I have b een ~1.e re 

[ the various HUD p r ogr ams in Chica o ] v-rent fr om zero t o some t h ing 

which means that some progress " was b eing made (Appo 124) . 

Mr. Vavoulis regard ed the eva1u ti on o f th d egr ee of progr es as 

11 an admi.nis t rat i v e ,judgment · which I have t o make conce rniEg t he 

Mod e l Ci ties funds " (App . 109) . 

I n the end , howev e r , two othe r f ac t ors we r e decisive o F "rst , 

Mr . Vavou lis consid e r ed what eff ect a cut - off o f Mod e l Cities fund s 

woul d have : 

-x- -l<- -l<- I h ave wal ked t h r ough ~Toodlmvn , I 
ha v e walked through Lmm.dal e , I have 
l ooked at these 235 unit t h r ou g:i1.out t he 
City i n diffe rent wards. I have l ooked 
at 236 1 s , and coupled with what I h ve 
seen , nd what it means t o til.e p eopl e i n 
t hos e homes , what t "1e proble m of the 
r esp onsibi l ity ti _at I wo ld have in mak­
ing a dec "sion as t o the day care c enters 
that I s a v.r and the people t hat t ey we r 
s e r v ing , t he work traininb progra s that 
I kno somethin ab out, be cause I u sed 
t o b e the Manpowe r Commi s s:Loner, the 
Health ervice and o on, all ent e r e d 
into my a rri,Ting at a d e cisj_on ·X· -l<- 7:-

[App . 1 09 -110 . ] 
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Secondly , 1-1r . Va\ oulL_, c on:-; -Ldere- , }~ ether 11 if I cut the :fu_.Lds 

off from t he City of Chicac;o in t 0.rms of tne Mo d e l Cities Proor m_, 

will it i n fac t have l everage on the City Council t o app r ove ad ­

eli tio 1al housing sites " ( pp . lhl-1) . Mr . Valvoulis concluded : 

-x- -x- -x- B.f t e r wi tnessin[!; vrh ,t has b een hap­
p enin in Chic go , the pos ture of the 
Mayor, and act i ons of the Cit_ Coun.c il, 
t h a t no amount of money that I v ould cut 
of1 from t he City o f C icago would in any 
way [ _ffect] t he de c ision s of th City 
Council. I am a f o r mer ~1ayor of a firs t 
class city , nd I t hink I Q~denc tand t he 
p olitics of the Cow1cil ;nd tl only f ­
f ee t th,t I could see the Council' s 
r esp ondin to would e the p eople ' s p r es ­
sures , t he voting , hcthe r they r epresent 
t heir wa rd op i nion . 

Viewing that i n t hat cont_~xt, my d eci­
sion 1 a s t hat 1·rhen t 1e appropri a t e documents 
were s i gned ·,nd appr oved b y the City Council 
and d e livered to me I would r ease t hem al l 
the Model Ci ti c s fQ~ds . [ App . 1 Lt1L l 4 5 . ] 

g. The District C ~urt Proceedings . 

On Septemb e r 17 , 1971, the plaintiffs move d t o enjoin HU 

from r e leasing the $26_,000 ,000 f or Chicago ' s s e cond- period Mod e l 

Cities Program. As t he mandat e from t h is Court ' s Sep t embe r 10 n 

d e cision , Gautreaux v . Romney , L!-11 8 F . 2d 7 31 ( C ~ A . 7_, 1 971 ) 

( No . 71 - 1073) , had not then b een transmitted to the district 

court , ple,intiff s s tyled t he i - motion as a motion t o preser ve t~ _e 

status qu<:2_ p e nding a he a ring ( App . 9) • The City of Chic a ·o _, CP_A _, 

a n d the Ce n tral Advisory Coun il all int e rv ned as de f endants . In 

f our days of t estimony in t he district court, witness e s d es cribed 

the Chicago Mod e l ; Citi es Prog r am and the events l e ading t o IIUD ' 

d ecision t o r e lease the $2 _, 000, 000 . 
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There was also mucll t es timony regarding the impact of pre -

venting the r lease of the Hodel Cities funds . Mr . Theodore 

Robins on _, the Mode l Citi es officer in· I-IUD 1 s reg · onal offic e _, 

t es t i f ied t h e e f fec t would be 11 d evastat ing 11 (App . 184) . This e f -

fee t, h e continued_, would be wrought upon the poor and t he d i sad-

vant aged who r es i de i n the f ou r targe t areas (AJp . 187-188) . 

Thou sands of t h ese peopl e 1<·rould l o"' e their Mode l Cities jobs and 

f ace di f f icu l ties in finding otJ:·te r employment (App . 191) . Be cause 

of the need for ontinuity i n the Nodel Citi s Program, Mr. Ro ins on 

stated , a d e l ay or a shutdown in the program 11would be devas t a ting 

t o the i nterest of t he peop l e in the t arget a r ea who cane to r ely 

v e r y heavily upon the se r vices tJ.at are be i ng del ive red by the 

Mod e l Ci ti es p r og ram in the area of education , wel fa r e , ~bs , h eal th 

and so f orth 11 (App . 175) . 

Mr. Er win A. Franc e , who directs Cl1icago 1 s _odel City Pro ram, 

t es tifi e d t hat without the $26 , 000 , 00 0_, n early 4_,000 p eop l e would 

l ose t heir j obs ( App . 386 ) and Mod el Ci ties se r v · tes t o t housands 

of p eople woul d be hal t ed ( App o 388 ). Eighteen day care centers 

s e r v i ng i,lOO children would close ; hot breakfas t s and lun ches fo r 

ove r 10 _, 0 00 s chool ch ildren daily vJould be d iscont inued_; t eacher -

trainin g p r ojects and c on struct i on o f captia l p r ogr ms would be 

-e nded, Hr . France t es tifi e d (App . 388) . 

Mr s . Ar tensa Randol ph, who is a memller of t he p l a i n t i ff 

cla s a n d\ a l so the Chai r man o f Health , Education and Welfar for 

the defendant Centra l Advisor y Counci l ( App . 569 - 570) , t est i fi e d : 

In t he _near target area whe r e I l i ve the r e 
i s f r ee b r eakf asts, l unch, r ec r ation f aci ­
l ities . Befor e t he Model Cities came a l ong , 
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as you Y~10v·T , when housing d eve l op_1ents 
we r e put up the r e were no recreational 
f acilities for ouT children . Since the 
Model Cities have come along and the 
e vening schools are open, there are recre-

'1 a t ional faciliti es, arts and crafts, 
educational status whe re_, as in the build­
ing where I l ive, most people were a ll 
on p ub lic aid , but since the lv1odcl Cit i es 
have come along, most famili s are now 
off of public aid an' - working f o r the 
Mod e l Cities as t eacher aids, lunch room 
help e r s , r ec r eational aids and so forth . 

Our childr en do have a chance through 
t he Model Cities pro ram to participate in 
the library progr am -qrlich they never ha 
a chance because the Model Cities furnished 
the funds for them to go to and from the 
library . [App . 571 - 572 . ] 

vJhe n asked what vrould happen to t hese p eop l e if the Model Cities 

Prog r am c eased to function, she r epli ed , 11 I don 1 t knov.J w:mt wotlld 

happen' t o them 11 (App. 574-) . 

In addition _, Cl-IA file d aff idavi t s of its Deputy Executive 

Dire cto r, Har r y J . Sclmeider; i t s Day Care Admini strator, Barbara 

Bell; and it s Director of Project Th r eshol d , Thomas L. Fl erffining . 

See , Memorandum of CHAin Opposition to Plaintiff s 1 Rule 62(c) 

Motion f or Inju 1c t ion filed September 20 , 1 9'71 . Mr. Schneider 

s t ated t hat 36, 000 CHA tenants r es ide in a Model Cities t arge t 

area and : a very substant i a l percentage of all 1 50 , 000 Cff_A t enants 

are direct benef iciari e s of Mode l Citi es projects . Should Mo d e l 

Cities f unds not be avai l ab l e , he stat ed_, 11 CI-LC\. families \AJOul d 

suffe r Ob v i ous and irrepar ab l e har;n . 11 Barbar a Bell stated in he r 

affidav i t that without Model Citi es funds, CHA 1 s day c a r e program , 

which emp'l oys 25 CI-IA t e n ants and has se r ve d 681 childr en , would 

not exist . Similarly, Thomas L. F l emming stated that without 

Model Citi es funds , Project Thre. hold would not exist . Thi s 
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p r o j e ct emp l oys fiv e CHA t enants _, who a r e t heir f amilies ' prime 

wage a r ner s _, and i t h a s counse l ed more than 400 CHA t enants who 

are p r osp e ctive h ome buye rs . 

1 0 . The Di strict Court ' s October 1 t Order. 

On Octop e r . l_, 1 971_, t~e di s trict c ourt (Aus tin _, J . ) granted 

the i njuncti on plain tif'f s 1 sought ( App . 25) . Pending t e r mi nat i on 

of' the appeal d e cide d by thi s Court' s September l Oth d e ci s ion, 

the Government was enjoine d frc::rn making a y of t he s econd-p e ri od 

Model Cities funds avai l able t o t he Ci t y un l es s the Government 

c e rtifies : (1) t hat t he Chi cago City Council has app r oved 700 s ite s 

l ocated in the genera l h ous ing a r ea _, and ( 2 ) t hat CF..A is u s i ng its 

b es t efforts i n d evel op ing t he e sites as r apid l y as p ossible 

(App . 26). 
I 

In ' i ts memorandmn opinion_, the district c our t first r eviewed 

the his t ory of t his li tigation i r..dj_c a t ing t hat CHA did not submit 

any p r oposed h~ms ing s ites t o t he City Council until twent y mont hs 

afte r the district cour t ' s order r equir ing that trefi:rst 700 s u ch 

site s be i ocated i n the gene r a l hous i ng a r ea . Next the court dis -
1 

cussed the Le tt e r of I n t ent _, and c onc l uded : " It is bec omin in-

c r eas i ngly cl ear t h at t here was no i n tention by e ach o f the above 

parties [ i . e . _, Mayor Dal ey_, Chairman Swibel _, and Reg i onal Adminis ­

tra t o r Vavoul i s ] to c omply with the ir u n d e rtakings " (App . 21) . The 

Court then :revi ewed 1-IDD 1 s June 21 s t l e tt e r and hel d : 

1It is appar ent t ha t t he p lanned r elease o f 
\t he Model Cities funds w s c onditional. 
' 
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I t is a l s o perfe tly clear t h t the 
c onditions set forth have not been 
m t , and it is becomin- obvi ous 
that they never will be . [App . 
22 . J 

The court then s t at .d it 1voul d 11 give t he c h i e f executive 

e.: _d h i s Ci t y Council an o portu.ni ty to repent and r e c ons i de r t he ir 

c onduct 11 (App . 23 ) : 

In orde r for t he City t o qualify fo r 
t he 26 mi l lion doll ar g rant , t he 
c ourt wi l l not r equire t this time 
t hat t hey ap9rove four e en hundr e d 
f ifty units in the eneral or 1vhi te 
are as , which thcr undertook to sup ­
ply ; the court will r equire mere l y 
approval f or t heir current defi cit 
a s of Septembe r 15 , 1971, t hose 
s e v en h undred suc h v.nits, l es s than 
h a l f of t heir total unde rtaking . 
Thi s i n n o way r e lie v es the City 
of t he b a l anc e of its lndertaking, 
sp elled out i n t he l e t ter of M -- 1 2 . 
[App . 23 . ] 
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Ti1e de rj_vation o the 7 00 fi t;u:ce i s unclear as the numbe r 

of units anticipat d in the I ,e tter of Intent (850 ) minu the 

number of s i tes alread approved (2 8 ) does not equal 700 . 

More over, the Order i s incons i stent with t h i s port i on of the 

op i nion i n t hat the orde r refers to 700 sites , but t he 

op i nion refers to 700 units. 

The cou:ct a l s o s tate d : 

The court rees that failure to can ­
t· nue the JV!od~l Ci t ie Prog:cam for the 
n ext th ee months would have a de va s ­
tatin0 effect on t en s of thous anda of the 
cit i zens of this City . Four thousand 
-vvov.ld lose their jobs and many othe r 
thousand s would be de prived of the bene ­
fi ts deri 7ed from t he I1ode l Cities Prog ram . 
Only the City of Chicago, by fai l i n t o 
cor:1J_ 1 ,:. vJi th its undertakin , and n e i ther 
t h plai t i ffs nor t h i s court, would be 
respons i ble for such a catas trophe . 
[ App . 22 . ] 

11. su- s e ou ent Proceedings . 

The City , c-- , and the Cent ral Ad vi so ry Coru1sel each 

appealed to thi s Court f rom the October l s t order . The 

Government did not appeal, but i nstead moved that thi s 

Court' s manda te from it s September lOth deci s i on be i ssue d 

f orthwith . Thi s motion was g r anted , and on Novembe r 1 1 , 1 971, 

the mandate 1as issue d . 

That 

I I pendin,=> 

me day , the di s tri ct cou rt enter ed an order 

fu:cther order 11 of the district court id1ich vJa ~ 

othen1ise s i mi l r ,· to the October l st j_njunct ion : 
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Pending further order o£ thi s Court ~ 
defendant Geor -e v. Rorrmey, Sec·etary 
of the Department of Hous i ng and Urban 
Development~ is hereby enjoined from pay ­
i ng or making availab l e to the City of 
Chicago C'Cityn) o r any of it s agencies ~ 
any fw.1ds or monies for or on account of 
the second per i od or yea r of the Model 
Citie s Program o f the City except as 
f ollows : 

Th funds o r monies may be so paid or 
made a vailab l e to the City or agenc i es 
the r e of at any time afte r the defendant 
fil es with this Court a certificat ion to 
the effect that~ 

( a ) . n o t fe 1v er than seven huDdred sites 
l ocated in the gene r al public hous ­
ing area of the City, as such area 
i s defined in thi s Court ' s final 
decree in the c ompanion case 
Gautreau~ , et a l. vs . Chicago 
Hous ing Authority , No . 66 C 1459, 
which hou s ing is to be provided by 
the Ch i cago Hous i ng Autho i ty, have 
b een identified and processed by 
the City [including app roval there ­
of by the City Counsel of t he City] 
s o a s to permit acquis i t i on thereof 
by Ch ic ago Hou s i ng Authority to 
b egin ; and 

(b) Chicago Housing Authority i s us i ng 
it s b est efforts to procee d as 
rap i dly a s poss i b l e with the acquis i ­
tion and development o f the s i tes so 
proces sed . 

The Government t hen moved t o consolidate this acti on 

'\-IIi th the companion s u it a gains t CHA. Thi s motion Nas 

granted by the d i s t r ict cou rt on November 24 , 1971 . 

The Governmen t a l so move d to a l t er or amend the November 

l l t h order so as ~o permi t the release of the Mode l Ci t i es 

funds and s u bst i t ut e o t her rel i ef . Un d e r the Government ' s 

proposed relie f the Ci ty woul d be o rdere d to proces s t h e 



r em tning 190 s i tes and CKA. bas h retoforc submi tted and t o 

r ep ort t o t he dis tri ct c ourt 11 the specific reason or r a sons 

why a n such site or sites were found unac c eptabl e -K- -x- -* . 11 

I n addition , tll e Governme 1t prop ose d that CHA b e orde r e d t o 

fil e with HUD a d ev e l opment progr am f o r t he 274 un it s . of l mv­

inc ome housing a lready pprov e d b y the Ci t y a n d HUD . The 

Government ' s motion t o a lte r o r a mend was deni e d by t he di s ­

trict c ourt on Novemb e r 24 , 1971. 

The City , CHA, and t he Centra l Adv i sory Council have ap ­

pealed from t h e district court ' s Novembe r 11th orde r . From that 

ord e r, the Gov e r nmen t ha s als o ap pea l e d . 
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ARCUJ-'.IEI; ..~. 

THE DISTJUCT COURT ABUSED IT DISC'=\ETION BY 
ENJ OINIIJG THE EELEASE OF F.c;DEML BODEL CITIES 
FUNDS UNTIL THE CI TY 0: CHICAGO APPROVES 700 
SITE,S rOR LOW-INCOl'I.E PU LI HOUSHG UlJI'TS 
LOCATED II T E GENERAL PUBLIC HOUSHJG AREA . 

A. ·The On ly Poss i ble Basis for t. e Dis tr ict 
Court ' s Or de r Is Its Equi ty . owe r t o 
Remedy Past Discriminat i on in the 
Public Hous ing Program . 

The di strict c ourt's Mernorandu.rn Opinion demonstrates that 

the November 11th i n j unction is not f ounded upon any v i olati on 

of the od e l Ci ti e s statute or r egulat ions. The statute does , 

of co, _rse., r equire a r elo at ion plan for persons and busin ess es 
2 / 

displa ed by Mode l Ci t i es a ctivities . 42 U. S.C . 3307(a). -

· Only a small number of persons vwuld be di spla c ed by second-

period Chi ca ·o Model Cities act i vi ties , however, and HUD was 

sat ic:fied that the statutory and regulat ory r e loca tion requ i rement s 
3/ 

had b een met by the City (App. 169- 172 _, 206, 375 ) .- 'rhe district 

cour t did not overtu rn HUD ' s determination in this regard . 

I ns tead, t e r at i onale of the distr i ct cour t ' s op i nion i s that 

t he Ci t y must comp l y--at l east to the extent of approvi n g 700 

public hous i ng s i tes --wi th i ts m1dertakings in the Letter of Intent 

a _d the condit i ons i mpos ed in BUD ' s Le t t er t o Proceed . Pr i nc i ples 

of contrac t l aw, howeve r _, ·wou l d not supp or t t he November 11th 

injunction. Fi rst , the text of the Letter of I ntent shows that 

2j The applicat i on of this p rovision to the f i rst - period 
Chi ago Mod e l Cit i es Program vms at issue i n Coalit i on for Un i ted 
Commun i ty Action v . Romn ey , 316 F . Supp . 742 (_-. D. I l l. , 1970) 
(Aus-c in, J . ) . 

3 I In c ontras t , HUD ' s r e f usa l t o approv e fund i ng fo r the second­
year Ne i hborhood Deve l opment Progr r:1 indi cate s that the Ci ty may 
no t have ad equate ly provided for the persons to be d i splac ed by 
that pro r am (s e Exh . App . 12, 111 ) . See also, 42 U. S . C. l l-t)5 (c) ; 
24 C. F . R. 3 . 3 . 
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it s s i gn torie d i d n ot i ntend to create a con tractual ob liga i on 

fo r th~ City to a~prove 1 ,700 housino units by D cemb er 15 , 1 971 . 

That schedul e was "anticipated " (App . Exh . 22 ), not p romised. 

In deed , the part ies appar en tly sp ec ifically rejected any such 

promisory agreement dur i n g the negoti at ions vrhich p r eceded the 

Le tter of I ntent ~App . 2 1 0 ) . Second ly, any a g r eemen t fo r the Ci ty 

to approve hous i ng s ite s, in contrast to the Let t e r of Intent , 

would h a v e been i rn.pr op e r without the a pproval of the City Counc il 

i nasmuch as tr1e Counc il is the g overnm ntal un it having the 

s tatutory .uthority t o approve or v eto h ous ing site s. Ill. Rev . 

Stat., Ch. 67 1/2_, §9 . The Lett r of Int ent, of course, was never 

submi tted for the Council ' s app rova l (App . 209) . Third ly, the 

fact that the s i natories to the Letter of Intent exp r e ss ly 

r ese r ved the ri g_t to modify the undertaking s (App. Exh . 31), 

d emonstrates that i t was not intended that the Letter of Intent 

v e s t any thir party with the right to sp e cific enforcement of the 

unde r takings . F inally, e v en if some class of third- party 

beneficiar i e s ad been created, that class wou l d b e the p e rsons to 

be d i splaced by the Model Cit i es and Neighborhood De v elopmen t 

Prog rams , not the plaintiff c l ass i n this litigat t on. 

Si milar l y, t he plai ntiff class d id not acquire any sp ec if ica l l y 

enforc eab l e right to t e rminate the Chicag o Model Cities Prog r m 

by vi rtue o f BlJ D ' s conditional r e l ease of the funds in issue on 

June 22 _, 1971 . Es t ablishing those cond i tions entailed a n exercise 

of administra'ive d i sc r e t i on in apply i ng t he statut ory re l ocat ion 

provisions to the Chicago hous i ng situation . It was equally 

wi thin BlJD ' s di ~c r etion to mo d i fy those conditions and to r e l ease 

the Model Ci t i e s funds unc ond i t ionally , esp e c i a lly in li ht o f 

t he Ci ty ' s progres s i n i ts ar ious u nde rtakings specifi .d i n 
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Letter of I ··: tent . 'I'he district co 1rt did not rule tha t HUD 

abus ed its discretion in dec idinb to r elease the $26 , 000 , 000 

·""- uncondi t ion lly ; and the reco:rd would not sLJ.pport such a claim . 

In swn, there was n o vio l ation of the Mode l Citi e s statute or 

r egu lat i ons o p rovide support for the ovemb ::: r 11th injunct i on, 

and the correspondence b etween HUD and the City g i v e s the plai nt i ffs 

no contractual ri ght to prevent the r e l eas e of the Mode l Cities 

fun d s . Therefore , the only possible basis for t h e Novemb e r ll th 

i n j unction - -and the so l e basis upon 1llhich the d i str i ct court 

pur ported to act - -is i ts po~er to remedy the pas t discr i minat ion 

in the lovJ- income housing prog r am that prior de c i sions in this 

sui t and t he compani on l i t i gat ion h e l d to exist . 

B . The Distr i c t Court 1 s Order Violates Es t ab lished 
Principles of Equitable Reme d i es Because It 
Risks Devastat i ng and Irreparable Ha:rm and Is 
Ui1l i k::: l v to Prove Eff c tive . 

Thi s Cour t caut ioned that i ts September lOth dec i s i on "should 

not b e construe d as g r ant i n g a broad license for i nterference wi th 

the p r o rams and action s of an already b e l ea uere d federal a ency . 11 

Gau treaux v . Romney _, 448 F . 2d 73 1 , 740 (1 971 ) . The d is tr i ct 

court 1 s Nov ember l l th o rder has p r ecise l y tha t ef f ect b ecaus e i t 

j e opard i ze s the Ch i cago Mo de l Ci t i es Program ,.,ith i t s man y vital 

soc i a l and economi c projects . Th e first equity pr i nc i p l e which 

t he ovember l lth order vi o l ates, the refore , is t h e p rinc iple 

t hat 11 the nature of t he violation determi nes the s cope of t h e 

r emedy . 11 Swann v. Charlott - Me c k l enbu r g Boa 

L~02 U. S . l _, 16 (1 971). He re , both i n this Court 1 s Sep t embe r l Oth 

d e c is i on ,nd the c ompanion lit i gation, t he violat i on was h e l d to 

exist only in the low- inc ome publi c housin progr am . The d i stri t 

court s pec i f i cally s tat e d during t h p roceedings b elow that there 
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was no indi cation of any di scrimi natory practices in the ~del 

Ci t j_es Program (Tr . 852 ) o In these ci rcumstances _, the "nature of 

the violation " plainly does not justi fy an orde which i mperils the 

Chicago Mode l Cities Pro ram. 

Th policies underly ing Section 602 of the 1964 Civil Rights 

Act_, 4 2 U.S . C. 2000d- l _, and Board of Public Instruction of Tayl or 

co -_nty v . FL.ch_, Ln4 F. 2d 1068 (C.A . 5 _, 1969 )_, confirm that the 

November llth order exc eeds the proper scope of reli ef . Und r 

Section p02 _, a t ermination of federa l ass i stance ''shall b e limited 

i n i ts effect to the particul ar program, or part ther eof , 11 which 

has been found to violate a gency rules _, regulations, or orders 

i mp l ementing the non-discrimi nat ion policy of Section 601, 42 U. S.C. 

2000d . The Taylor case he ld that HE\AJ acted i mproper l y in termin t -

i ng all f ederal f und s to t he Tayl or County S .hoo l District unde r 

three educationa l programs without find i ng that each separate 

p r ogram was "administered in a dis cr i mina tory manner 11 or ''infected 

by a discriminatory environment . '' 414 F . 2d at 1078 . 

I t may well be that neither Section 602 nor the Tayl or decisiOll 

expressly app lie s to j udic ial_, as opposed to administrat ive_, 

termi nat i ons of funds . It i s a l so true t hat the r e l ocation 

r equirement of the Model Citi e s Program p rovides a linl<:: b etween the 

two progr ams i n i ssue here which was not pres ent in the educational 
J±_/ 

programs in the Taylor case . None theless, despite thes e two 

4 I As previously noted_, although HUD 1 s delay i n approving the 
Mode l Citi s funds was bas ed upon thi s link_, the distric t COLlrt 1 s 
i njunction ·is not (Tr. 792) . Thus_, in the ab sence of a violation 
of the statutory r e location r equireme t , the Mode l Ci ti s Program 
remai ns dis t i nctly separate from t he pub l i c housing program . 
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d i ff e r ences , t h pol·· cies u..n cl e r l f i ng both the s t atut e an d the 

Fifth Circu i t de c i s i on bear direct l y up on t he que s t i on of whether 

the di str i ct c ou rt prop erly enjoi ned Mod e l Cit i e s fund i ng a s a 

means of c oe r c i ng Ci t y Counc i l approval of 700 low- i nc ome hou s i ng 

s i t e s . 'r he l egis l a t i ve h i story i ndi cate s Secti on 602 1.vas "n ot 

i nten ded to b e vind i ctive or pun i t ive " but r athe r i t was in tended 

11t o make su r e t hat f unds of the Unite d Stat e s are not us ed t o 

Sl j_pport r a c i al di scr i minat ion. 11 110 Cong . Re c. 7062 , 706 3 (1962.j. ) 

(Remarks of Senator Pas t ore ). As the Tay l or de c i sion note s , the 

pur pos e of t h e l i mi tat ion i n Sec t i on 602 wa s 11for the protection 

of the i nnocent b en ef i cia ri e s of progr ams not tainted by di s crimina-

J t • II cory p rac l ees . 41l.J- F . 2d at 1075 (Emphas i s in origina l ) . The 

s a me policie s whi ch p r ompte-d t he en a c t ment of Se c t i on 602 an d the 

dec i s i on in Taylor demon s t r ate t ha t the Novemb e r llth or de r violate s 

the princ i p l e that the sc op ~ of equi t ab l e r e lief i s confined by t he 

natur e of the v i ola t i on . 

Be ca us e the Novemb e r l l th orde r i s n ot t a ilore d to t he natur e 

of t he v i o l a t i on foun d , i t a l s o vio l a tes a s econ d p r incip l e of 

equ itable r e lie f . Equ i ty is characteri zed by i ts 11facili ty for 

adju s t i ng and r econc ili ng public and privat e n eeds 11 by taki ng i nto 

a ccount the pub lic i n t ere s t . Br o-w11 v . Boar d of Educa tion , 349 U. S . 

2 7 4 _, 300 (1955 ) . The di s t r i c t c ourt ack.1"1 owl edged, and the evidence 

fu lly conf i rms , t hat : 

* * * f ai l ur e to cont i nu e the Mode l Ci t i e s 
Program for the n ext t hree mon ths wou ld hav e a 
devastat i ng eff ec t on ten s of thousands of the 
c i t i zens of th is Ci t y . Fou r thousand woul d l os e 
t he i r job s and many othe r t b ous an ds woul d b e 
deprived of the b enef i ts derived f r om the Mode l 
Citi e s Prog r am. * * * [App . 22 .] 

I oreover, th r ecord i nd icate s t hat i t i s un like ly t hat 

Chi cago wil l b e ab l e t o avoid t h i s 11catastrophe 11 (App . 22 ) by 
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continuing i ts NoLc l Ci tie s Program ~ c er tainly at th~ pre ent 

leve l~ vJi thout t he:: $26 _, 000~000 i n federal runc1 s . The City had 

dvanced $8 ~ 000 , 000 of i ts ovm money b y September 23 ~ 1971 ~ so 

that the se and - per iod Mode l Cit i es servic e s could c ommence p.rior 

to fu i suance of HUD 's formal l etter of credi t (App . 371 ) . The 

Ci ty budget , hm;re-.rer, pr ovides no appropr i at i on fo r the ode l Cit i es 

Program so the $8 ; 000 , 000 had b een budgeted for other exp ns e s vrh i ch 

ha d n ot become due (App . 386 ; Tr. 858 ). Thus , the r ec ord simp ly 

does not in i cate any way that the Chic o Mode l Cit i es servi ce s 

can be provid ed on a ermanent bas is without the $26 , 000 ,000 I 1Thi ch 
_21 

the Novelllb e r l l th i n jun tion prevents f r om b e ing re l eased . 

Wi thout those s e rvices, 11t ens of thousands of the citi zens 11 of 

Chi cago--inclLJ.d i ng virtually 11 of tLe 36 , 000 CHA tenants who 

r e side i n target areas and are members of the plaint i ff clas s --1,·Jil l 

suffe r a devastat i ng eff ect (App . 22 ) . Any order vJi th that 

potent i a l ca:1r~ ot be justified i n t e rms of the pub lic i nterest . 

The third princ iple viol ated by the d i stric t cou rt ' s injunct i m 

p e r t ains to the i mp robab i lity t hat the orde r will prove ef f ect i ve . 

11 The measure of any des egr egation plan is its effect i vene ss . 11 

Davis v. Board of S hool Commi ss i oners of Mob ile County_, 

402 U. S . 33_, 37 (1 971) . The Nov ember 11t h injunct ion will not b e 

effe ti ve unless t he Chica 0 o City Council approve s th e 700 housL o 

_5./ In any event~ as sumi n .., th ...... Ci t.r finds an alternat ive state 
or loca l source for the $2 ) _,000_,000, th. ef f ect of t he Fovember 
11th dec r ee ~ ould then be eith r (1 ) to curtail other s tate or 
local ov rn ental s ervi es y $26 , ooo , ooo ; or (2 ) to raise s t ate 
or l ocal ta):es b,j- that amouiJt ; or (3 ) a. combination of the s e t -o 
a lternatives . Gnde r the s econd a l t e rnative , the r-ovember 11t h 
de cree b e come s a $26 ,000 , 000 fine born e u l t i mately by 0 0~~ 
unde termined oroup of taxpayers . Non e of the three a l te rnatives 
fur thers the cause of i ntegr ated housin . 
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itcs , but the cvi en e at the hearin ~ ndicates that will ot 

o ur . The on ly d i re t testirro1 y on th i issue vras by l1r . 

avoulis who cone luc ed that 11no amount of money th /c. I i·Tov.l d cut 

off from the City of Chicago wou l d i n an r vmy [affect ] th decisions 

of the City Cou_ cil 11 (App . lLI 4) . A1 t.1ough plai n tiffs 1 couns e l 

pred i cted that 11i f the oney is r e leased 1-vi th an appropriate 

strin , we will have those unit s 11 by Dec ember 1 971 (Tr . 4 1) _, 

that predict i on has proved wron g . 

The i strict court 1 s opinion provides no indicat i on as to wh~ 

the court r e j ecte 1r. Vavouli s 1 experi en c ed po l i t ical judgment 

r egarding the effect of a cut-off. The transcript su gests th t 

the c ourt reli ed upon the fact that 242 acceptable h ous i .g uni ts 

h ad b een approved prior to June 15th _, but after HUD condi tio· al l y 

re l eas ed the $26 , 000 _, 000 , only L~6 more un i t 1.ve r e approv ed b y 

Septemb e r 15th (Tr . '(71 - 772) . This evidence, h m·.rever _, provide, 

a n extreme l y tenum..1.s basis for in e rring t_ at the confro: tation 

produced by the jud icial cut - off of fun ds would caus e the Ci ty to 

r espond i n the same manner i t did irmned i te l y followin negot iation 

of the te r ms upon vTh i ch the City could b e as ~ured i ts fun d i n 

r equest vwu l d be approved ; -the i n f e r ence i gnore s the poll t i cal 

diffey·ences between a judi cial 11stick 11 and an admin i strat i ve 11cal70t . 11 

Thus , non of the e v idenc e at the tr i al s i nif i cantly detrac · s 

f r om l-1r . Vavoulis ' judgment that a cut - off of Jviode l Cities f und s 

would not i nduce t he Ci ty to approve more housing s i tes . Se cretary 

Romney r e c ent l • expressed a similar judgment a s a general principle : 

I believe that our xe ution of our 
fa ir hou~ing r espons i bili t i e s d mon~trates 
that '>i'e are l early and vig orously c ommi tted 
to a l e ad e rship rol in eq·ual opp orhm i ty i · 
housing . TlL r e are those who wou l d say th t 
vJe .... 1' "' not doin · enough . The y would say that 
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you cannot have too m .c 
theii con~eption of what 

p essure to i mpos 
u [::)1 t to lv· • 

ro ·J I have a profou .d COJl•.mi trnent to what 
ou ~ht tr b , trut the real ~1e. t ion i s how 
to g t t lings done to achieve ·That oup;ht to be . 
I am totally convinced tr1at those 1·1ho are 
enthralled by the i dea o· sweepinu Feder a l 
force ~ ·n the risk of preve ting not only 
what ourrht to be, but a l so what can be . 

For examp l e, i f you vranted t o block pro _res s 
i n the housing fie l d i n th2_years i mmediately 
ahe d , you \vou l d try to institut e a nation l 
p r ogram that foe· sed on t e idea that you 'ar 
goi ng to forc e l ow and moderate i ncome hous i n 0 

on eve r y subur ban community in this cotmtry ; 
and e -ery ommuni ty Hhi h vrould not fa l l in l i ne 
wou l d b e cut off from ll Federal funds . 

I am convi nced that most Americans are 
r e epti ve to the k i n . of af· irmat.ive action 
f or equal housin opportunity embodied i n our 
a dmi n i stration of HUD ' s programs . But I do 
n ot thi nk the peop l e of this coLmtr y are ready 
to support the ki nd of f orc i ble appro h w~ich 
some ad-rocate . And Congre s does n ot a.ppear 
r eady to supp ort . i t e i the r . 

[Statement of George Ron~ey before the Sub ­
c orMni ttee on Ci vil Right~ Overs i ght of the 
Hou s e Commi t t ee of t he J'udicia,y , 92nd Con ., 
1s t Sess . 38- 39 (Dec embe r 9 , 1971) (&nphas i s 
i n or i gina l ) . ] 

By substi t ut i n 0 i t s mm assessment of the polit i cal con s e quen c e s 

of t he l' ovembe r 11th i n junction fo r the a ss esment of HUD , t he 

distr i c t cour t ente r ed an order which t he evi clenc i nd i cates vii l l 

prove i n ef f ective , the r eby v iolat i n 0 a third prin c i p l ...._ of equ i table 
_Q/ 

r e lief . 

f) / I n t he i r arr:i us uriae bri ef , the Ch i ca o Chapter n d 
Ope r at ion Breadbas Ke t of the Southern Christ i an Leadershi p 
Con fe r ence do not venture an expr ess pred i ct i on as t o vJhether t he 
"vi tal " I' ode l Cities funds (Br . 14 ; But cf o, Br . 9) , 1'!ill be ::e leased 
unde r the di strict court ' i njun c t i on . The i r cha r ac t eriza tion of 
th defen 'ant City .of Chi a o as "wrcak [L gJ with the odor and 
f i l th of r a i sr 11 (or . 9) sugL,e sts they do not expect the Ci ty to 
approve 700 more hous i n s :t tes . Ulti mate l y, the ami ii t a:e the 
posi t i on that the di strict ourt ' s i njunc ion i s not suffici ent , and 
they s k thi s Court to or cr "all parti~s to this cause of cti on to 
take tho. step"' ne .s ... ary -x, -1: ""' that woulLl resul t in the i mmed i ate 
r elease of the mo 'e l ci t i.es funds 11 (13r .. 1L~) . · 
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In addition to the principles rel tin to the scope of 

relief , the pub li c inter .st, and eff ectivenesc , the November llth 

order violates th'"" principle th t equi table remed i es must be 

flexible. See S··. -ni1 v. 

402 U. S . l , 15 (1971) . The No ember 11th injunction ms issued 

I I [ J p end i n further or c1_ r" of the district court . 'I'his provi ion 

could suggest that by retaini ng jurisdiction, the district court 

retains the pov.rer to avert a "catastrophe" should the City dec ide 

t o termi nate J.Vodel City services rather than t o approve 700 

additional housi g sites. The threatened harm to the Model City 

beneficiari es is in .. ost cases irreparab · e, hm-1ever, so that once 

the servic es are discontinued, it will be impossible to avoid a 

devastat i ng i mpact merely by promptl y releasing the $26 , 000,000 . 

For examp l e , if the Kade l Cities project that furnishes hot, 

nutrit i onal breal<:.fas ts and · l unches daily to more than 10 , 000 

s choo l chi l dren ( _pp . 388) i s terminated, the ch i ldren :rou l d f i nd 

li ttle c omfort i n an assurance that the project might b r es .med 

a gai n . Because the benefic:aries of the Model Ci t i es Progr ams are 

the poor and the di sadvantaged , they are apt to lack the resources 

ne cessary to tide the.l ov~r a gap i n the program wi thout sustai n -

i ng s ome de ree of i rreparable injury . The ·avember llth i . ju11c -

t i on l acks the f l ex i b i l i ty to preven t this i r r eparab l e har m. 

Moreover , i f , as the evi dence i ndicates , the November llth 

order p roves ineffective , t he har m wi l l not be confined t o a 

devastati ng, irreparab l e impact in t e rms of human He l fare . The -

pro · r e ss tmmrd integrat i on Hi l l a l so b e i mpa i red . 

Those feN projects i n the . econd- period Chi cago . ode l Cit i es 

Program I·Jhich do r e late to housing would foste r integrat i on. 

Hi nety- seven of the sites sele ted by th Ci ty for Sectio~ 235 
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hous i ng_, for exa _ple, are in areas havin g a non-~ hite population 

of 30 pe r cent or less (Exh . App . 168 ) . The Model Cities f1..mds 

wou l d have ass i sted this proj e ct (App . Exh . 18 ). The City l easiDg 

prog r am, to b e f i nanced b y matching l~cal and Model Ci ties funds 

(App . Exh . 19 )_, i dent i f i ed 638 units for low- i ncome famili es on 
I 

s i tes s catte r ed both i nsid e and outside the Ci ty (App . 223) . 

Projec t ·Thres h o l d ass i sts CHA tenants in moving out of public 

hous ing and i nto the p r i vate housing they select. If th se Mode l 

Ci t i e s a c t ivi t i es a r e · cu r tai l ed , prog r ess toward r educ i ng 

res i dent i a l racia l conc entrat ions v.rill b e impaire d . 

I ntegration wil l be slowed in a s e cond, more fundamenta l 

manne r i f the Mode l Ci t i es f unds a r e not released . The purpose 

of the Mo de l Ci t i es Program i s to narrow the social and economi c 

gu l f b e t ween blighted central cities, which s o oft en have 

predominant l y b l a c l\: populat ions~ and the prosperous suburbs, 

wh i ch most f r equently are predominant l y white . Ind i rect l y , th i s 

a pproach may a ls o prove to be t h e mo s t effective means of over-

coming rac i a l polar i zat i on in metropolitan areas . Note , Publ i c 

Hous i n g and Urban Pol i cy : Gautreaux v . Chicag o Housing Authority , 

79 Ya l e L . ) . 712 (1970 ) . I n testifyi ng upon a b il l designed to 

s pur i nve stment i n c ent r a l ci ty s ll.:uns , Senator Robert F . Kenne dy 

state d : 

To s eek a r ebuilding of ou r urb an slums 
i s n ot to turn our backs on the goal of 
i ntegration . It i s on l y to say that open 
occupancy laws alone wi l l not suffice and that 
s ens i t ivity must be shown to the asp i r at i ons 
¢ f Negroes and ot her non - whites who wou l d 
build the ir mm commun i t i e s a nd occupy decent 
h~us ing i n ne i ghb orhoo s wh re they now liv e . 
And , i n t l1e l ong run~ th i s will ingne ss t o 
come t o grips wi th blight of our cente r city 
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will l e .d us toward an open society . Fo r it 
is comparab ility o - hous in a-d full emp l oymen t 
that are th~ keys to free movement an d to the 
estab lishment of soc i ety i n wh i ch each man 
h as a r eal opportuni ty to choose v.rh om h vrill 
c a ll n e i ghbor . [ He ~ ings on S. 3029 Before the 
Subcornm . on Hous i ng n d Urbm; Aff irs of the 
Senat Bankin and Curr ency Comm. _, 90th Cong . _, 
2nd Sess. 641 (1968 ) . 

Certai nly_, the prob l en1 of r ac i l conc entration cannot be ove rcome 

unl e ss whites are attra cte d in to ~re .s which are pres ently 

p redominant l y black_, and t hat i s unlikely to occur if the bla ck 

a r eas c ontinue to deteriorate phys ical ly. The Model Cit i es 

Prog ram i s a compre h ens ive attemp t t o ar e st and prevent t hat 

ty:p o deterioration . By j e opardiz in ~ the Chicag o Mode l Cities 

Prog ram _, the Nov emb e r llth orde r jeopardize s one means of r educ i n g 

r acia l conc entrat i ons in areas which are pre s ent ly e ithe r almost 

t otal l y black or tota lly white. 

Be cause the Novemb e r ll th orde r v1olates four es tabl i shed 

princ i p l es of equ i tab l e relief, it trenche s upon the d octrine of 

s eparat i on of powe rs in two i mportant respects . First , the distric t 

court i s u sing $26 _, 000 _,000 to i n fluence vote s of the Chic a o City 

Counc il on the policy ques t i ons r egarding pu blic hou s i ng . 

Tr . 801 , 855 .) HUD ' s affirmative actions to p e r suade Ch i cago t o 

a pp r ove mor e pub lic hous i n g (see ~ . g ., Exh . App . 15 ), i ndicate s 

the Gove rntnent f ully supports the end which t h e distr i ct cour t 

seek s to achi e ve . The i ssue, howev e r _, r e late s to the mean so I f 

the s i tuat i on we r e r e v e rs ed , and the City Counc i l u s ed $26_,000 , 000 

to i nfl uence the d i stri ct cou r t ' s de cis i on , there would b e no 
I 

I 

quest i on as to its i mprop ri e ty . 

Th e second separation of powe rs question is whethe r o r not 

a court _, act i n g on a constitutional plane_, can proper l y s 8ek 

to ove rride a l l ci t i zen opposition to public hou ing i n t h 
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suburbs . Al thou h it was found i n the compu.nion case that r o 

criterion other th n ra.e coul' explain the City Council vetoes 

of public hous.i ng i n 1,11hit areas durino 1950 to 1966 , G ,utreaux v . 

Chicago Ho-us ing Author i ty_, 296 F . Supp·. 907 , 912 (N. D. Il l . , 

1969 ) _, not all opposition to public housing i s r ac i a lly 

mot ivated . Cf . J ame s v. Va l ti rra, 402 U.S. 137 (1 971 ). In 

Palmer v. Thompson~ 403 U. S . 217 (1971 )_, the Supreme Court upheld 

the decision of t he City Counci l of Jackson , Miss is s ippi, to close 
I 

dmvn i ts· pub lic swi mmi ng pools after a district court had dec l a r ed 

that racia l se r gat ion of the pools w .s unconstitutional. By 

analogy , it is not at a ll clear that the p l aintiff class in this 

litigat i on has .a const itutional ri ht to have public housing 

provide d to them in the suburbs. See, Note, 118 U. Pa . L. Rev . 

437, 449 n . 57 (1970) . I n any event, it i s p l ain that any attempt 

to enforc e suc l1 a constitutional r i ht would "imp ose upon the 

judicia r y difficult demands for continui ng i ntrus ion upon and 

supervision of a wide range of l egislat ive dec isions . " Note , 

The Supreme Court, 1970 Te r m, 85 Harv . L. Rev . 38, l.j.2 (1 971). 

Thes e two separation of pov.rers issues a ri se because the 
\ 

November llth i n junct ion exc eed s the proper_scope . of reli ef. 

An app l ica tion of the policies under l ying 42 U. S .C . 2000d-l and 

the Tayl or decision to this case wou l d render i t unnec essary 

for these issue s to be decided . Particula rly i n light of the 

available a l ternat ive remed i es (~.g . , the r e lief sugge sted in the 

Government ' s mot i on t o a l ter or amend th November llth order) , 
I 

the distr i c t cour t abused i ts discretion by enj oi n i n the r e l ase 

of Mode l Cit i es funds t o r emedy past di scr i minat i on in the pub lic 

housing programo 
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In sum, thi s cas graphically i l lustrates the wi sdom of th i s 

Court ' s admonition i n it s September 10 dec i s i on aga i nst j udicia l 

i nte r ference wi th the executio of Fed~ral program~ whi ch are 

essentially unre l ated t o the spec i f i c p r ogr am i n i s s ue in the 

particular lit i gat ion . Dissat i s fi ed wi th the Ci ty of Ch icag o ' s 

coDdlJ.c t i n connect i011 vli t h t he pub l i c hous i ng progr am auth or ized 

by the United States Hous i ng Act, t he d i str ict c ou r t b oth c ou ld 

a nd s h ou l d have fashioned a remedy wi thi n th framework of that 

p rog r am . I nstead, it chose to restrai n the operation of th 

en t i re l y d i screte Node l Ci t i es program , which is authori zed b a 

who lly d i fferent federa l sta tute and , as t o which, there is no 

c l aim of cons tit u t i ona l or stat ut ory v i o l at i ons by e i ther HUD or 

t h e Ci t y . Whi l e the ob vious pu rpose of thi s re s tra:Ln t wa.s to 

coe r ce t he City i nto a p p rovin g hous i ng s i t e s unde r t h e pub lic 

l:-1ousin g prog r am i n poin t of fac t (as we hav e seen ) thi s excurs i on 

i n t o an unre l ated program i s most like l y t o have quite a d i ffe r ent 

e ff e ct . Specifica lly , un l e ss t his Cou r t i n t e r venes, ten s of 

t h ousands 0 f disadv a n taged Chicago r e s i den t s may we l l be depriv ed 
; 

of vita l l y . n eede d soc i a l a nd e c on omi c s ervic e s. Need l e ss to say , 

no t a sin g l e one of t he s e n eedy p e rs on s vras a t a ll r e s p onsib l e f or 

the fa ilur e of Chicago t o a p p rove th e hous ing site s . 
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CONCLUSION 

For the fo r ego ing r easons , the district court ' s order entered 

on Novembe r l l, 1971, should be vacated . 
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\ 

counsel. 
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