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IN THE 
UNI TED STATES CO URT OF APPEALS 

FOR THE SEVENTH CIRCUIT 

· Nos. 71-1732, 33 , 34 and 71-1807 

DOROTHY GAUTREAUX, et a l. , 

v . 

GEORGE W. RO~lliEY , 

and 

CI'rY OF CHICl>GO, CENTPA L ADVISORY 
COUNCIL, and CHICAGO HOUSING 
AUTHORITY, 

Plaintiffs -Appellees , 

Defendant-Appellant, 

Intervenor-Appe llants. 

On Appeal from t he Judgment of t he Unit d States 
District Court for the Northern District o f Illinois 

BRIEF OF PLAINTIFFS-APPELLEES 

STATEMENT OF THE ISSUE PRESENTED 

Whether, following issuance of the mandate on a prior 

a ppea l i n this case (pursuant to this Court's op inion of 

September 10, 1971 , 448 F .2d 731 ) , and " fo r the purpose o f 



e nabling the [Dis tri c t ] Court to g r a n t to the - p l aintiffs 

the f ull re l ief t o vJhi c h t h ey may be e n t itle d" (page 2 

o f the November 11, 1 9 71 order appe a l ed from)*, the 

Distr ict Court was empowered to enj oin t he Depar t ment of 

Housin g and Urban Development ( "BUD 11
) from gran t i ng 

uncondi>ciona lly to t he Ci t y o f Chi cago ( 11 City ") $ 2 6 1 000,000 

for the City ' s model citie s program 1 where , 

(1 ) BUD model cities egulations precluded BUD f rom 

making the grant in question wi thout substantial c ompli a nce 

by the City with BUD- imposed conditions designed to satisfy 

such regul a tions; 

( 2 ) BUD itself h a d deterPined not to make the grant 

\ 7ithout such ubstantial compliance bu t then reversed i ts 

deci s ion notwithstanding it was admittedly in no pos i tion to 

mak e the a dministra tive judgment required to s upport t he 

reversal; and 

(3 ) the City ' s fai l ure t o meet BUD ' s conditions was 

frustrat i ng achievement of relief f or the p l aintiffs in t his 

c ase - a c ase in whic , as this Court observed in its opinion 

of Septem' er 10 , 1 971, the District Court is confronted with 

"a difficult and time-consuming t ask , presenting un ique 

problems for resolution. " 448 F .2d at 734. 

*The order is contafned in the Short Record filed i n No . 71 -1 8 07 . 
'I'he Appendix and the Volume of Exhibits fi l ed by the City of 
Chi c ago are cited "App." and "Ex. App. " , respectively. The 
r ecord on appea l is cited by appropriate references , such as 
"Tr. " for the transcript. 
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STATEMENT OF THE CASE 

The facts should not be in dispute but t he Sta tements 

of t he Case 1n the briefs of the appellants are seriously 

incomplete , necessitat ing the following stat ement of the 

c ase . Relevan t background of course appears i n this Court' s 

o p inion o f September 10, 1971, and will not be repeated 

here. 

l. Mode l Cities Statutory Provisions 

The so-cal led model cities p rograms of HUD are authorized 

by Subchapte r I ( "Comp r e h e nsive City Demonstration Programs ") 

o f the Demons tration Cities and Metropolitan Development Act 

of 1966. 42 u. s .c . §§3301-3313 . The statute conta ins a 

congressional finding that 1 among other ·things, " the concen­

tration of persons of low income i n older urban areas, and 

the unmet needs for additional housing have resulted in a 

marked deterioration in the quality of our environment and the 

lives of l arge numbers of our people ... " 4 2 U.S.C. §3301; 

and that f ederal assi stance , in addition to tha t already 

authorized under other programs, is ess ential to enable cities 

to, among other things, "increase their supp ly of adeq uate 

housing for low- and moderate-income people " Ibid . One 

o f the stated purposes of the statute is to enable cities " to 

expand housing ." Ibid. 

The statute a l so provides that a local mode l cities program 

is eligible for federal assis t a nce only if the program vvil l 
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contribute , among othe r things , to a "substantial increase in 

the supply of standard housing of low and moderate cost [a nd] 

maximum oppo r tunities in the choice of housing accommodations 

for all citizens of all income levels ... " 42 U.S.C. 

§§3303 (a) (3) , and only if "there exists a r e location p lan 

meeting the requirements of the re gul a tion referred to in 

section 3307 of thi s ti tle . 11 42 u.s.c. §3303 (a ) ( 4 ). Sec-tion 

33 07 pro vide s , among other things , that a model cities 

r elo cation plan shal l be consis tent with regu l a t ions p r escribed 

b y the Secretary o f HUD t o a ss ure that r e location standards 

equivalent to those prescribed fo r u rban renewal projec t s are 

met. 42U . S.C. §3307( a ) . 

2. Model Cities ReJu l ations 

Pursuant to Jche req1J.irements o f 42 U.S.C. §§3303 (a ) (4 ) 

and 3 307 (a ) , HUD h s promul gated a regulat ion governing 

mode l cities re locat'on plans entit l ed, 11 Poli c ies and Require­

ments for Mode l Cities Relocation, CDA Le tter No. 5 (Revised)." 

(A c opy of thi s r egu l at ion is attached t o plaintiffs ' 

obj e ctions t o the motion of intervenor- appe llants to susp end 

and vac a te a p rior order o f th e District Court, previously 

fil ed in Appeal Nos. 71- 1732 , 33, 34. ) Among o ther r e l ocation 

p l an requirements o f the regulation is the fol lowing: 
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"Make maximum use , as a r ehousi ng resource, 
of housing cove r e d b y Title IV of the 
Civil Rights Act of 1964 and Executive 
Order 110 63; for exa mp le, federa lly 
ass i sted l m,T-rent public housing ... " 
CDA Le t te r No . 5 (Re vised), Appendi x 
A, p .3. 

Other "Policie s and Re quirements " i nclu d e the following: 

"The Pro g r a m mus t b e dire cJced t m·1ards 
prov i d i ng d ecen t , safe a nd s ani t a r y low­
and mode r ate-in c ome h ous ing both within 
a n d wi t hout the mode l neighborhoo d . " 
( I b id . ) 

" There i s n o adequ ate s ubsti t ute f or the 
p u b l ic responsibi lity to p l a n f or , 
enc ourage and assi 0 t the construction o f 
the n e c essary vo lume o f low- and mode r ate­
i n come h ousing . " (Id. p. 2. ) 

The re location plan i s d escr i bed as "an essen t i a l c omponent " 

of t he mo del c it i es p l an. ( I d . p. 3 . ) * 

*As noted a b ove, mode l cities relocat i o n standa r ds must b e 
" equivalent" to relocat.ion s·tandards prescr i bed for urban 
r enewal projects. 42 U. S . C . §330 7 (a ) . HUD ' s regulation~ 
s e t tin g forth relocat i on req uirement s for u r ban renewal 
p ro j ects i nclude Regional Circul ar No . 9 0 7 - Urban Ren ewa l 
Re l ocation . Among o ther _ rovisions t his Ci rcul a r sta·tes 
the fo llowing as a "Basic HUD Poli cy o n Vacan c i es a nd 
Replac emen t Hous i ng " : 

"[T)he r e loca t ion plan may b e fo und a pprovable 
on the b as i s o f l ocality p r ograms whi ch wil l 
r estore t he .. . mi nimum 3 percen t [va c ancy ] 
rate. Th i s wi ll obvious l y r equire p r ovi s ion 
o f additiona l housing inside and o u ts ide the 
p r o ject a rea t hrough rehabilitation o f 
s ubstandard v acant units o r t h r ough n ew 
c ons t r uction . . . [L]ow r en t p ubli c h ousing 
uni t s progr ammed t o mee t r eloca tion n eeds 
will be c ounted as u n its which fu lfill thi s 
requ i rement." (p . 11 . ) 

The vac an c y rate i n Chicag o i s we ll be l ow t h e mi n i mum 3 per­
c ent rate. (Plainti ffs' Ex. No. 2 , pp. 5-6 , App . 5 - 6 .) 
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3. Th e Chicago Mode l Cities Plan - Fir s t Year* 

The incep tion of the Chi c a go Model Cities Pl a n is 

describe d in Co a lition f o r Unite d Communi ty Action v. Romney , 

316 F .Supp . 7 4 2, 744- 45 (N. D. Ill. 1970), a nd the Court is 

respectful ly r e fe r red to tha t des c rip t ion . 

It was admitte d in t h a t c as e t hat t he fir s t year Chi c ago 

Model Ci t ies Pr o g r am "d i d no t a t t he time o f submiss ion 

c on t ain a fu ll relocation plan 1-Jhich would me et t h e p roce dura l 

and s ubs t antive requirements " c o nta ine d in HUD re l oca tion 

p l a n regulation s. 31 6 F .Supp. at 7 48 . Howev e r , b e c a u se HUD 

r egulation s Vl re "pu)? l i shed and d is t r ibuted much l a·te r tha n 

e xpected a nd because HUD fe lt that the programs o f the e a r l y 

cities woul d be unab l e to comply with its stand ard , i n terim 

procedures and requirements o n reloc ation p l ans we r e d e ve loped . 

" 316 F . Supp. a t 748-49 . The Dis t ri c t Cour t (t he same 

judge before whom t his case is pending b e low), findi ng t hat 

HUD 's inter im p rocedures were no t violativ e o f pl a inti ff s ' 

*Mode l ci t i es programs are designed to run f or 5 years or 
pe r i ods . (App . 3 5 4 .) The f i rst year or period i n Chicago 
r an from September 1 969 t o Sep-tember 19 70, b u t the pe r iod was 
l ater extended to June 15, 1 971 . (App . 3 55 .) $50,000 ,00 0 in 
f e de r a l f u nding h as been made avai l ab l e by HUD to t he City o f 
Ch i c ago fo r t h e f irst model ci ties period . (App . 355 .) The 
second mod e l cit i es peri od r u ns from J une 1 5 , 1971 to December 
31, 1 9 71 (App . 3 57) ; the City i s seekin g $ 26 , 00 0,0 00 from HUD 
f o r this period . (App . 35 8 . ) The t hi rd pe r i od i s expected 
to run from January l , 1 9 72 to De c ember 31, 1 97 2 (App. 42 4 ) 
and the City i n tend s t o app l y fo r $38 , 000 , 000 for t hat pe r i od . 
(App . 42 5 .) Funding by HUD i s on a re ~mburs eme nt b a sis , t hat 
is, t h e Ci t y e pend s f unds a nd i s the n re i mburs e d by HUD. 
(App. 3 69- 70, 41 5 .) 
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rights, and b e c aus e HUD "has indicate d that Chic a go's full 

reloca tion pla n is now being r e vi ewed for formal submission 

to HUD," 316 F.Supp . at 750, declined to interfere with the 

first year p rogram.* 

4 . Th e Chicago Mode l Cities Pl a n - Second Year 

Re c ognizing t hat, c ons istent with t he mode l c itie s 

statute an d HUD regulati o ns, t h e sec o n d year o f the mode l 

cities program c o u ld not b e fu nded without f ul l comp li anc e 

wi t h r e locati on pla n requirements , HUD a n d t h e City se t t o 

work t o i dent i fy t hose r equ irement s a s app l i ed t o t h e 

Ch i cago facts a n d t o prepare an appr opriate p l a n. I n 

February , 1 9 70 , " HUD and the City of Chicago establi s h ed a 

joint staff t eam to rev i ew t he housing and re loca-tion prob lems 

o f l ow and moderate income fa. il i es i n Ch ic ago ." Le tte r 

dated November 19 I 1 970 from Don 1v1orrOVJ r Acti n g Reg iona l 

*The fir s t year progr am was forma lly approv e d b y HUD b y t h e 
letter which i s i n ev i dence as Pl a in t i ffs ' Ex . No. 1 in 
t hi s c ase, Ex. App. 1 . Tha t le t ter says , among o t h e r thing s , 

I I 

"The City h as identified di scriminat i o n as a 
b as-· c problem v1h i ch mu s t b e deal t wi th i f 
t he Model Ci t i es program i s to s ucceed . The 
Department concurs and , in thi s c onnect ion , 
e xpects f ull complianc e by the City and a ll 
i ts a gen cies with all HUD equ al o pportun i ty 
r equ i r ements, and wi th the p r ovis i ons of a ny 
decree final l y entered b y the U.S . Dis trict 
Cour t in the c ase of Gautreaux v . Chicago 
Hous i ng Author i ty (Civi l Action No . 66 C 1 459 , 
U. S . District Court , Nor thern Di s tr ict of 
Ill inois, Eastern Divi s ion) . 11 
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Administra t o r [of HUD] to Hon o rab l e Richa rd J . Da l ey 1 

Mayor o f t he City o f Chicago , P l aintiff s ' Ex . No . 3, p.l, 

Ex . App . 12. With respe c t t o that r evi ew HUD s a id : 

"It was anticipated that HUD pro gr a ms 
h a ving housin g and re l o c a t i on requ ire­
me nts wou l d not b e refunded or newl y 
f unded until the City took the appro ­
p ri a t e actions to meet t h e identified 
housing and r elocation p r oblems. 

Pursuant to this policy , HUD h as 
h e l d up the execution of the Ci ty 1 s 
second year of Neighborhood Development 
Program sinc e May l, 1 9 70 . HUD h as 
a l so postponed unti l December 1, action 
o n the City 1 s applicati on for the second 
action year of t he Model Cities Program ." 
( Ibid.) * 

The joint HUD-City team worked from February t o November , 

1 9 7 0, having " frequent and l eng·thy meetings . " (Ibid. ) During 

the latter stages of the team 1 s deliber~tions t he HUD Regional 

Administrator met with Mayor Daley to make c ertain that the 

May o r was awar e of the probable team findings "and the i r 

c onsequences for t he NDP and Mode l Cities Program ." (I d . 

pp . 1 - 2. ) 

The ·team report was issued on November 1 9 , 1 9 7 0. P l aintiffs ' 

Ex . No. 2, Ex . App. 3 . HUD said of t he report : 

*The Neighborhood Deve lopment Progr am ( "NDP ") is a particular 
type of urban renewal program which is funded on a n annua l 
basis . The t eam report said that HUD 11 Would not app r ove for 
exec ution any new programs which i nvolved disp lacement or for 
which a relocation p lan was required" until housin g and reloca ­
tion t ests c o u ld be met. "The second year of the Neighborhood 
Development Program (urban r e newal ) and the second action year 
of the model cities program are the two primary HUD programs 
affected by this decis ion. " Pla i ntiffs ' Ex . No. 2, p . 4 , 
Ex . App. 9. 
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"With the team report now complete, it 
is possible to state with more precision 
the actions that the City mus t take to 
meet HUD housing and relocation requirements. 
When these actions are taken , it will be 
possible to fund the NDP and Mode l Cities 
Program." Plaintiffs' Ex. No. 3, App. 
Ex. 13. 

According to HUD, "The thrus t of the team report is quite 

clear. There is a serious need for the City to provide more 

housing units for low income families ." Ibid. The r eport 

advised that "HUD \vould not approve for execution any n ew 

programs which involved disp lacement or for which a relocation 

plan was require d" until t he Ci t y could meet t wo t es t s. 

(Ex. App . 9 . ) The first of these two tests was: 

" [T] h e City must be ab le ·to show that each 
unit removed from the housing suppl y by 
governmental ac -t i on [between J uly 1, 
19 69 and June 30, 1971] will b e rep l aced 
during the same period by a new addition 
to the housing supply \vhich will suit the 
income and s ize characteristi c s of the 
family occupying the dwelling before it 
was remov ed fro ,1 the supply. " (Ex . App. 8. ) * 

HUD then s pecifi ed the amount of thi s replacement hous ing 

it req uired : 

"To maintain the July 1, 196 9, housing 
supply leve l for low income f amilies 
demolition must be reduced and new units 
provided for low income f amilies in some 
combination of 6200 units." (Ex . App . 13.) 

*The second test wa s to provide for the relocation of s pecifi c 
families displaced by government action . The first test is 
thus a genera l housing r eplacement requirement, the second a 
specific family r e location requirement. 
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HUD said , howev e r, t h at i n v iew of t h e magn i t ude of the 

housing d e fici e ncy and the l a t e d a t e at which the necessar y 

information h ad b e come avail a bl e , i t would reduc e its 

minimum r equirement to 4 300 uni t s . (Ex . App . 14 .) It 

added , "This r e d uc t i on o f the minimum r e q uirement c a n o n ly 

be j u s ti f i ed i f the plans to p rovi de the lesser n umb e r of 

uni t s are q uite p recise. " ( I b id. ) 

HUD then c o nc l uded : 

"The r efor e , the Ci t y mus t p rov ide HUD 
with specific plans t o overc ome t h i s deficit 
o f 43 00 u n its for low i ncome families a1d 
t ake the necessary actions to i mplement these 
p l ans before HUD can app rove the NDP [Ne i gh ­
borh ood Development Program ] and the Model 
Cities Program funds . And i t s hould b e c l e a r 
t hat n ew units p-rovided mus t be a vai l ab le 
f or o ccupancy b y Jun e 3 0, 197 1 o r v e r y 
sho r t ly ther eafter . " ( Ib i d ., e mphas i s a d d e d .) 

Sub sequently, on May 1 2, 1 971, t he Mayor , Ch a r l e s R. 

Swi be l (c hairma n of t he Chicago Hous i ng Author ity ) , and 

Ge orge J . Va vo u li s , the Regio:f1al Admini s trator of HUD , 

e x ecuted a s o-ca l l e d letter o f inte nt setting f o rth pro g rams 

"direc t e d at p rovid i ng 43 00 uni ts of l ow- income hou s ing . " 

Plain t i f fs ' Ex . No . 4, Ex . App. 31 . Of t he mi nimum r e qui r eme nt 

o f 43 00 units , 17 00 uni t s we r e to b e p rov ide d t h r ough 

con s t ruction by o r f or the CHA . ·As to thi s, the May 1 2 l e tte r 

said: 

"I t is anti c i p a t e d , h oweve r , tha t s i t e s 
s u i t able f o r u s e by Chica go Hous i n g Au tho ri t y 
i n acco rd with app lica bl e l aw * wi l l b e 

*The phr ase , "in acc ord wi th app l i c ab l e l al'>l ," me ans in c omp l i ance 
wi th Judge Austin • s deci sion in t he companion c ase . (Tr . 87 9 . ) 
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i dent i fi e d and processed by t he City t o 
pennit acq uis i ti o n by CHA t o conunence in 
accordance with the fo l lowing s che dule : 

Si t es f or 5 0 0 unit s by J une 15, 1 9 71; 
Sites f or 35 0 units by Sep t e mbe r 15, 1971; 
Si tes f o r 850 units by De c e mber 1 5 , 1971; 

To the e xte nt t ha t s ites are n e c e ssary in 
add iti on to t hose a l ready given p ie l i minary 
app r ova l by HUD ... s uch sites wi ll b e 
submi t ted to HUD f o r r evi ew and de t ermina tio n 
in a~ exped itiou s man ner so as no t t o in te r fere 
with t h e foregoing time t able." ( Id . pp . 22-23. ) 

In t he l e tte r of intent HUD agr eed, amon g o t h e r things , 

a s f ollows : 

"Upon accep-tance of this l etter of in t e n t, HUD 
wil l approve an amendment to the first year 
Model Ci ties Prog r am , extend ing th rough 
J une 30 , 1971. 

HUD prompt l y will approve the second 
ye a r Model Cities Program , said second y ear 
ending December 31 , 1971 , provided t hat the 
Cit_' by June 15, 1 971 , has a pproved sites for 
500 units of public housing suitable for use 
by the Chicago Housing Autho _ity and has made 
reasonabl e progres s toward achieving the 
objectives set forth in Par-t I , above ." (Id. 
p. 30 , emphasis added . ) 

The City failed to approve sites for s u c h 500 uni ts of 

public housing by the June 1 5 date specified in the l etter o f 

i ntent i i nstead , sites for only 24 2 units wer e approved by 

that date. Plain·tiffs' Ex. No. 6 , Ex. App. 111. None-t h e less , 

HUD determined to approve the second year mode l cit i es program , 

b ut o n l y c ondi tionally. On June 21 , 1 9 71 , t he Regi onal 

Administrator , Mr. Vavoulis , wro te Mayor Daley as f ollows: 

"The Model Cities funds are being re l eased on 
the c o_ndition that the City Council wi ll 
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continue to approve public housing sites 
' suitable for use by Chicago Hous ing Author ity 
in accord with app licable law' at eac h regular 
Council sessi o n and tha t t he other City 
Agenci e s and Chicago Housing Authority will 
continue to show progress toward the housing 
goals set fo rth in the Letter of Intention . " 
( Ibid. 1 emphasis adde d . ) 

Further action on the public housing prograr-n as wel l as on 

other letter of intent undertakings was des cribe d in the 

letter as "s teps toward providing re location fea s ibility for 

the Mode l Cities a nd Neighborhood Development Programs ." 

(Id. pp. lll - 112.)* 

The so-called Letter to Proceed which HUD provided to 

t he City the next d ay (letter dated June 22 1 197 1 , from 

Alan Gold£ arb to ~-iayor Da ley 1 Ci ·ty o f Chicago Ex. J'Jo. 3, 

Ex . App . 113) reiterated the c ondition upon which the model 

c ities f unds were to be granted: 

"As recited in the Regional Administra to r ' s 
l etter to you dated June 21 , 1 971 , the 
Model Cities Funds are being releas ed on 
t he condition that the City Council will 
c ontinue to approve publi c housin g si t es 
' suitable for use by Chicago Housing 

Authority in accord wi th applicable l aw ' 
at each regular Council session a n d t hat 
o ther City Agenc i es and Chicago Housing 
Authori t_ will continue to show progress 
t oward meeting the hous i ng goal s set forth 
in the City ' s Letter of Intention dated 
Hay 1 2 , 1 971." (Ex . App . 113.) 

Although HUD was thus prepared to r e l ease the second year 

model cities funds conditiona lly in June, in fact the fund s 

were not released because the City Council di d not f orma lly 

*Mr. Robinson of HUD testif i e d that the relocat i on p l an f o r the 
second year model c i ties program was approved by HUD , but t he 
" approval" to which he referred was Mr. Vavoulis ' J une 21 l etter .. 
(App . 166 . ) 
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approve the second year mode l cities contract until the middle 

of Septenilier, such approva l being a requisite to relea se of 

funds. (App. 58-59; 64; 169.) The commencement of ancillary 

proceeding s by the p lainti f f below (p ursuant to Federal Rule 

62(c)) preclude d r e lease of the fu n d s at that point. (App. 60; 

64; 65.) Accordingl y , s i nce the b eginning of the s e cond mode l 

cities period o n J une 1 5, 1 971 , the City h as b een supporting the 

p r ogr am financia lly. (App. 416.) 

On September 1 5 , 1971, a s r equired by t h e l e tte r o f 

i ntent, the City submitted a report to HUD. Pl a i n ti ffs 1 Ex . 

No. 7, Ex. App. 128. Among othe r t hings , t he repor t (and other 

evidence ) d isc l o sed t hat the condition upon which t he funds 

were condi tionally a u t horized to be released in June had not 

been met, for the City Council had met in regular session a 

n umber of times in June , July and September , 1 9 71, without 

approving public housing sites. P l aintiffs 1 Ex. No s . 10 14, 

App . 276. Moreover , whereas the letter of i ntent c a l led for 

s ites for 850 units to be pro c essed by the City so that CHA 

c oul d comme nce acquisition of them by September 15, 1971, si tes 

f o r only 288 units had been approved by the City Council by 

t hat d ate (Plaintiffs 1 Ex. No. 8, p . l, Ex. App . 1 6 8 ) , and CHA 

had not y t commenced acquisitio n of any o f t h e m. (Tr. 669 , 672-73.) 

Many o f the other City unde rtakings 1n t h e l e t te r o f intent 

were no t comp l ied with at a l l , or c omplianc e was g r oss l y 

def i c i ent. (See Pl aintiffs 1 Ex . No . 8 , Ex . App. 16 8 . A r e vi ew 

o f some of the evidence o n this subject in the closing argumen t 
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of plaintiffs' counsel appears at Tr. 747-52.} The Assistant 

United States Attorney said: 

"We do not argue nor do we contend in this 
matter that the city's progress under its 
lette r of intent has met up to full 
expec tations, nor do we contend tha t there 
was substantial progress , but we do ind icate 
that there was some progress ." (Tr. 799.) * 

Following receipt of the City 's Septenilier 15 repor t HUD 

reviewed the situation. (App . 50-51.) Then, on Septembe r 

20, Mr. Vavouli s met with Mayor Da l ey . (App. 49.) At the 

meeting Mr . Vavoulis asked the May or for a d d i t iona l information 

c oncerning the City's performance and p lans with respect to 

t he letter of intent (App . 77-78), not includin g , however , 

any information with respec t to f u rther acti on on public 

housing si t es .. (l\pp . 7 9 . ) * * The Administrator also told the 

Mayor that until he was provided t he information, he 

"v1as in no position to make an administra­
tive judgment concerning the r e l ease 

*The District Judge observed, "That i s very wise, to make th a -t 
admission in vie,,.,r of the evidence i n the case. " (Tr. 7 9 9. ) 

**Mr. Vavoul is testif i ed t hat he had had no conversations with 
any city offici a l r espectin g the City Council ' s failure to 
approve s ites for 850 units by September 15 (App . 49-50), 
that h e had not discussed that quest i on "wi th anybody" (App. 65 ), 
that he had received no communica-tions from the City as to 
when such approva l might be expected (App . 50), and that h e 
h ad not sought to obtain that in forma tion. (App . 51.) He 
also t esti f ied that he did no t discuss wi t h the Mayor what 
effect wi thholding model cities f u nds might h ave on the City 
Council (App . 148 ) or whe ther the Mayor was in a position to 
affect the Council o n the ques tion of approving pub l ic housing 
siJces. (App . 149. ) He said, "I j ust didn 't: ," when asked why 
h e d id not discuss these questions. (App . 1 48 , 1 49. ) 
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of funds II (App. 771.) 

The Mayor agreed to provide the information. (App. 7 7-7 8 . ) . 

Notwithstanding his statement that he was "in no position 

to make an administrative judgment concerning the release 

of funds," Mr. Va voulis t es tified t h at he had decided that 

when the app rop riate documents we r e approved by the City 

Counc i l, signe d a nd d e live r e d to him, he would release all 

the model cities f unds. (App . 1 4 5.) He sa i d that thi s 

d e cision was based on a r eview o f t he situati on a s o f Sep t ember 

15 (App. 6 4 ), but that public announcement of it was precluded 

by the commencement of proceedings b y the p l ainti f f s under 

Ru le 62(c ) of the Federal Rules of Civil Procedure design ed 

to prevent release o f the mode l c ities funds pending 

t e r mination of the pr i or appeal ( i . e ., No . 71-1073) in this 

ca se . (App. 65 . ) Since those proceedings co~~enced on 

September 1 7 , i t appears that Mr. Vavoulis made h i s dec i sion 

s ometime between September 1 5 a nd September 1 7, t hat i s, before 

he t old Mayor Daley on Se t ember 20 that he was in no positi on 

t o make an administrative judgment concerning t he r e l ease of 

funds. In making his d ec i sion Mr . Vavoul is d id not consider 

whe t he r t he release o f funds should be conditiona l. He 

t es t ified , "Al l I knew is tha t I was going t o re l ease the 

money . " (App . 1 51.) 

Fol l owing a hearing on p l a i ntiffs ' Rule 62( c ) motion whi c h 

las t ed fo u r days t h e Distric t Court entered an order on 
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October 1, 1971, which stayed the release of second period 

model cities funds pending termination of the prior appeal, 

but authorized their release before that time if a specified 

condition (approval of sites for 700 new CHA housing units) 

were met. An appea l was taken from that order (Nos. 71-1732, 

33, 34) by the intervenors but not by HUD. On November 11, 

1971 the mandate in the prior appeal issued and the District 

Court 1 s Rule 62(c) order l apsed by its terms. (For that reason 

a motion to dismis s the appe a l t aken from that orde r was f iled 

and i s now pending.) Thereupon, on November 11, 1971, the 

District Court ~ntered the orde r now appeal ed from. (The order 

is contained in the Short Record in No. 71-1807.) The o rder 

recites that it appeared to the Court that e n try of the order 

was appropriate pursuant to ·this Court ' s o p inion of Septemb e r 

10, 1971 and the o rde r and mandate issued p ursuant the r eto , 

pursuant to the pro c eedings had and the opinion entered in 

connec t ion with plaintiffs ' Rule 62(c) motion , " and for the 

purpose o f enabling the Cou~t to grant to the plaint iffs the 

full relief to which they may be entitled in this c ause." (Order 

of the Distr ict Court of November 11, 1971, p.2. ) 

Subsequent t o the evidentiary hearings and shortly after 

the entry of the October 1, 1971 order below , Mr . Vavoulis 

sent to Mayor Daley a letter dated October 4, 1971 (a copy of 

which is attached h ereto as Exhibit A). The l etter stated that 

its purpos e was to inform the Mayor that Mr. Vavoulis was 
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11 deeply concerned" about the City's 11 lack of progress in 

~arrying forth the commitments in the May 12 Letter of Intent 

.•. ,"the purpose of which, according to Mr. Vavoulis, was 

"to develop a specific action program to provide necessary 

relocation housing re s ources for low- income families '' 

(Exhibit A, p.l.) The letter t hen s a id tha t HUD h a d been 

withholding ove r t wenty million do llars in NDP funds "pending 

the Ci t y ' s development of a s atis fac tory p rogr am f or hous ing 

an d r e location of low-income fami lies .. . , 11 tha t t h e r ate of 

progr ess in achie v i ng the ob jecti ves of the l e t ter o f i n t en t 

wa s sho r t o f schedu led performance , and that BUD's r eservat ion 

o f NDP funds wou l d be terminated i f the letter of intent 

objectives were no t subs tanti a l l y accomplished by De cember 1 5. 

( I d • pp . 1- 2 . ) 

On J anuary 6, 1 972 , Mr. Vavoul is addressed another l etter 

to Mayor Da l e y (a c opy of which is attache d h ere t o as Exhibit 

B) . This l etter state d HUD' s.conclusion tha·t "the Ci t y and the 

Chic ago Housing Authority h ave failed to achieve the o b j e ctives 

for the development of housing for low-income famil ies, as set 

f orJch i n the May 1 2 , 1 971 , Letter o f Inten t . .. 11 (Exh ibit B , 

p.l.) The l etter s aid t hat the purpose o f the l etter of int ent 

h ad been to set forth a t i me and action table "to establ i sh 

relocation feasib i lity f o r l ow i ncome i ndividuals and fami l ies 

d isplaced or to be di splac ed as a resu l t of HUD ass i sted and 

o ther governmental pro grams in the Ci t y , " and tha t 11 s uch r e l ocation 
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feasibility [is] a basic prereq ui s ite for federal urban 

renewal assistance." (Ibid.) 

The lette r continue d that it was HUD's belief that City 

and CHA proposals outline d in the lette r of inte nt would l ead 

to a meaningful r e pla c ement and expansion of the housing 

supp l y for Ch icago's l ow- income fami lies , but tha t s ince tha t 

r esult h a d no t occur r ed HUD was l eft \vith no a lternative but 

to red is tribute e l sewhere the fun ds whi ch h ad been r eserved 

fo r Ch i cago ' s Second Year NDP. (Ibid .) The l etter added 

t he "pro;found hope " tha t efforts to i mprove the lm¥-income 

housing situation i n t h e City o f Ch icago "whether they be 

court ordered or initiated by the City or CHA , " wou l d p l ace 

HUD in the fut u re "in a position to app rove federal programs 

f or which adequat e relocation housing is a requirement." 

(Id. p . 2. ) 

ARGUMENT 

Th e severa l briefs of the appe l l ants argue that the 

District Court's order should b e reversed because the o rder 

a l legedly (1) improperl y interfered with HUD's administrative 

d i scretion , ( 2) v i olated §602 of the Civil Rights Act o f 

1 96 4 , and ( 3 ) is c ontra r y to the public interest a nd various 

equitabl e principles Each of these argumen ts wi l l be answered 
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in the order stated. (Parts III, IV and V below.)* First, 

however, we will deal with the HUD assertion (implicit in 

the briefs of the other appellants) that the order appealed 

from is not founded upon the City's failure to comply with 

HUD's Model Cities regulations (Part I below); and we will 

put in proper contex t the equitable powers of the district 

judge, as a chancellor, to deal with the difficult and comp lex 

situation that confronts him. (Part II below.) 

I. The District Court's Order Res t s Indepe ndently 
on t he Ci ty's Failure to Comply with HUD 's 
Regulations 

HUD baldly a sserts that it was "sat i sfied" that the Model 

Cities ''statutory and regulatory relocation r equirements had 

b een me t by the City ." (p . 26. ) It also says that the District 

Court's order was "not founded upon any violation of the model 

cities statute or regu l ations ." (Ibid. ) The first assertion 

i s patently incorrect (as HUD' s own tes timony and adrnini s trative 

actions clearly demonstrate) , and the second is an ostrich-like 

p o sture which i gnores half o f the tes timony in the c ase as well 

as what the district judge said in his opinion. 

The fact i s that HUD's relocation requirements were not 

complied with (t here is no r eally serious argument t o the 

*The City makes a fourth argument (pp. 24-26) c oncerning the 
District Court's powers under Rule 62 (c) o f the Rules o f Civi l 
Procedure which n eed not be answered n ow that the Ru le 62(c) 
order h as lapsed. Othe r subsidiary argumentswill b e answered 
under the h eadings stated i n the t ext above . 
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contrary) and that such failure of comp liance is an independent 

ground of support for the District Court's order. (Indeed, 

although we believe that remedial Gautreaux considerations 

also constitute an independent ground upon which the order 

rests, see Part II below, one c annot read the district judge's 

mind and s ay whether or not he would have acted as he did in the 

abs e nce of such non-comp liance.) 

HOD' s assert ion that it was satisfie d that the statutory 

and regulatory reloc a tion r equi rements h ad .been me t is easily 

d isposed o f . The o n l y support g iven for this mi sstat ement is 

a r efer ence to the testimony of Mr . Robinson o f HUD and o f 

Messrs . Hill and Franc e of t he Ci ty . The Robinson refe r ence 

s uggests that HUD approved "re l ocation feasibility " (App . 171) 

for the model ci ties program. But HUDls br i ef disingenuous ly 

ignores t he fact t hat t he app roval to which Mr. Robinson 

referred was Mr . Vavoulis ' June 21 l etter of conditional 

approva l . (App • 16 5-6 6 . ) HUD was never "satisfied"; it was 

only cond itionally satisf i ed and the condi t i on was never met . 

The Hil l and France references (and some o f Mr . Robinson ' s 

t estimony ) are designed to suggest tha·t mode l ci ·ties r e location 

r equirements are limited t o providing r e location hous ing for the 

very few families to be d isp l aced by t he mode l ci t i es program 

itself, and none other . Thi s t oo i s d emons t rably incorrect, 

and is no t how HUD interpreted and applied i t s own regu l a tion. 

The language of the mode l cities statute a n d r egulations is plainly 
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not so limited (see the refere nces in sections 1 and 2 of the 

Statement of the Ca s e , sup ra). Moreover HUD interpreted the 

statute and regulation s as r equiring that two tests be met 

before HUD would approve "any new [Chica go] programs which 

involved d isplacement or f or which a reloca tion p l a n was 

r equi r e d. " (Ex . App . 9.) The t wo tests we re s pecifica lly s a id 

to b e app l icable t o the second year mode l cities p rogram. 

(Ibid .) The s e cond o f t hese tes t s i s the o n e t o whi ch Messrs. 

Hi ll and France referred - to r eloc ate displaced families. 

(Ex. App. 8. ) But they -· and BUD ' s brief - completely i gnore 

t he other test: 

" [T] he City must be a ble to shovJ' that each 
unit removed from the housing supply by 
governmenta l a ction [between July l , 1969 
and June 30, 1971] will be r eplaced during 
the same period ... " (Ex. App. 8. ) 

This t est obv iously is not limited to relocating disp l aced 

f ami lies . It is not even limi ted to r eplacing units r emoved 

f r om ·the hous ing su J: p l y by t he model cities program i tself , for 

(apart from the phrase "governmenta l ac·tion " vlhi ch e mbrace s 

any governmental program) the mode l cities program i n Chicago 

wa s not even in effe ct on July 1, 1 969. (App. 355. ) See also 

HUD's l etter o f January 6 , 1972, describing t he purpose of the 

" to establish re l ocation fea s ibility 
May 1 2 l etter of i ntent as , 

l' ndl"vidu a ls and families disp l aced or to be 
for l ow-income 

r esult of HUD ass isted and other governmental 
displaced as a 

1 · 1 not limited to . " a requirement p~aln Y 
programs in the. Clty ·· , 

ams , or even t o HUD ass isted 
individua l I-HJD assisted prog 
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programs at all. (Exhibit A, p.l.) Indeed this letter, denying 

funding for the NDP program to which the identical relocation 

requirements were applied by HUD as it applied to the model 

cities program, shows definitively that those requirements were 

not met b y the City.* 

Thus, the as sertion in HUD 's brief that model cities 

r e location requirements h ad bee n satisfied flies in the face 

of its own sta tements and actions to the contrary and is 

u n supportab l e.** 

The second assertion, that t he order appea l e d from was 

not founded up6n non-compliance with re location requirements , 

*HUD argues (p.26) that its refu sa l to fund the NDP indicates 
that th e City did not adeauate ly provide for pe rsons to be 
d isplaced by that program, suggesting again tha t s uch 
provi ion i s t he-only relocation r equirement under HUD 
regulations . (See also t h CHA brief, p . 24 .) This indirection 
ignores the first of the two tests discussed in the t ext as 
well as the fact that HUD r epeatedly coup led the NDP and mode l 
cities p rog rams without distinction between them in telling 
the City what its re location requirements were. For examp le , 
t he t wo tests r eferred t o in the t ext above were said to be 
applicab le to "any new pro g rams .. . for which a r e location 
plan was required ," after which HUD s pecifically mentioned the 
" secon d ye a r of the Neighborhood Development Program (urban 
r enewa l) and the second ac·t ion year of the Mode l Ci ties program" 
as the two primary HUD programs to vvhich the t ests applied . 
(Ex . App. 9. ) 

**This is so clear tha t we have not burdened the Court with an 
accumul at ion of all the HUD statements showing the City's 
f ailure of compliance with HUD relocation req uirements. See, 
for examp le , Mr. Vavoulis ' June 21 letter calling the l etter 
o f inten t undertakings "steps toward p roviding reloc a tion 
feasibility for the Mode l Cities and eighborhood Development 
Programs . " (Ex. 1\pp . 111-112 , emphasis added. ) 
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is equally unsupportable. Indeed, a substantial part of the 

District Court's opinion is given over to a discussion of 

the letter of intent undertakings as a BUD-imposed condition 

for model cities funding (App. 19-22}, a discussion which would 

have been wholly unnecessary under HUD's interpretation of 

the opinion. The discussion concludes, 

"It is apparent that the planned release of 
the Model Citie s funds was conditional. It 
is also perfectly clear that the conditions 
... set forth have not been met ... " (App. 
22.) 

What HUD is apparent ly a s serting is that because the opinion does 

not state the obv ious - that the cond ition referred t o was a 

relocation feasibility requirement - the order is not f ounded 

upon the City 1 s fai lure to meet that requirement. Serious 

arguments require more subs t ance than that.* 

It is c lear th a t the City failed to comp l y with HUD 

r e locat i on r equirements i n its mode l cities (as in its NDP ) 

program . It is also clear that the district j udge li s tened 

t o and read t he evidence of th a t fa ilure, a nd discussed and 

properly r el i ed upon it in his op inion . 

*The HUD argument is pointless as •dell as wrong. Even if the 
distric t judge had not relied on the City's fai lure to meet 
HUD's requi remen ts as a ground for hi s decision, that ground 
would nonethele ss be availab le to this Cour t under t he familia r 
rule that if the decision below is correct, it must be affirmed 
even though on a ground not r e l ied upon by the l ower c ourt. See 
Helve ring v . Gorvran , 302 U.S. 238 , 245 (19 37), and 222 East 
Chestnut Stree t Corp . v . Lakefront Rea l ty Corp ., 256 F.2d 513, 
517 (7th Cir. 1958 ), c ert . d enied 35 8 U.S. 90 7. 
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II. The District Court's Order Rests Indepe ndently 
on the Broad and Flexible Equitable Powers of a 
Court of Equity. 

This Court's opinion of September 10, 1971 made it plain 

that, in accorda nce with traditions of equity jurisdiction in 

a complex, multi-faceted c a se such as this one, 

"[A] determination of just \vhat t ype of 
equitable r emedy mi ght be appropriate in 
cases o f thi s sort is a q u es tion bes t 
left initially to the sound discretion 
of the District Cour t " 

"This Court would be extremely reluctant 
t o i nterfere with the exercise of that 
Distri ct Judge ' s sound discretion in matters 
pertaining to this controversy . . . " 448 F.2d 
a t 734. 

These sta·tements implici ·t ly recognize the d u t i es and broad 

powers of courts of equity in c ases in whi ch unconstitutional 

discrimination has been found. In Louisi ana v. United States, 

3 80 U.S. 145, 15 4 (1 965) the Supreme Court said: 

"[T ] he court has not merely the power but 
the duty to render a decree which wil l so 
far as possible eliminate the d iscriminatory 
effects of the pas t. " 

I n Pettvvay v. &.'1lerican Cast Iron Pipe Company , 411 F.2d 998, 

1003 n. 9 (5 Jch Cir. 19 69 ) , t he court emphasized the flexibi l ity 

available to a district judge t o prevent a case from getting 

b eyond judicial redress. In Swann v. Charlotte-Mecklenburg 

Board of Education , 402 U.S . 1, 15 (197 1 ), involving the scope 

of a distri ct court ' s equity powers in fashioning a remedy 

f or a racially separate s chool system, the Court said: 
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"Once a right and a violation have been shown 
the scope of a district court's equitable 
powers to remedy p ast wrongs is broad, for 
breadth and flex ibility are inherent in 
equitable remedies." 

The Court added that the remedy for school segregation may be 

"administratively awkward, inconvenient and even bizarre in 

some situations and may i mpose burdens on some." 402 U.S. 

at 28. But the Court concluded tha t the reme dial techniques 

used in the district court's order ''i.,7e r e within that court's 

power to provide e quitab l e r e li e f." 402 U.S. at 30. See a lso, 

Local 53 of In t erna t i ona l Ass oc i ation v. Vo g l e r, 407 F.2d 10 47, 

1051-53 (5th Cir . 19 69 ) i Un i t e d S t a t es v. Fraz e r , 317 F . Supp . 

1079, 1 09 0 (D.C. M.D . Al a . 19 70). 

But n otwi ths t anding this Court ' s r e c ogn i tion o f t he dutie s 

and powers of the distri ct judge 1 a nd o f t he fac t that he is 

confron t ed with "a diffi c l! l t and time -cons uming task , p r e sen t ing 

unique problems f o r r e s olution ," 448 F . 2d at 734 , we doubt t hat 

thi s Cour t c an f ul ly apprecia te the -p e rva s i ve i ntr ansigenc e with 

which t he loca l a genci es h a ve confron t e d the district judge , 

and t he a l mos t equal ly f ru s t r a ting pos ture o f n on-coope r a ti on 

on the part of HUD . Following cons olida tio n o f t h e CHA a nd HUD 

c ases t he d i s t r ict judge direc ted HUD and the p l a inti ffs to 

prepare a r emedia l p l a n. (A copy o f the order i s atta c hed as 

Exhib i t C.) HUD fought the order a nd i nd i cated it might de cline 

to comp l y . The district judge t hen entered a s e cond o rder 

di recting CHA to t ake remedia l step s , particu l ar l y to avo id the 
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obstacle presented by a recalcitrant City Council which has 

thus far refused to approve more than a token number of sites 

for new CHA housing. (A copy of this order is attached as 

Exhibit D.) CHA fought this order and has indicated that it 

will appeal rather than comply, e x actly as it did with 

respect to an earlier order seeking to prod it into remedial 

action. See this ~ourt's opinion at 436 F.2d 306. It must 

also be reme~hered that it is now over two and one half years 

since the district judge ordered CHA to u s e its b e st e fforts 

to provide new housing to remedy its pas t wrongs. None h as 

so far been provided. 

It is in t his context that the district court ' s order 

must b e viev1ed . Faced with loca l inaction , HUD i tself - long 

before t he proceedings below in this phase of the c ase c ommenced -

conditioned its grant o f model cities funds on City Council 

ac tion o n public housing s ites at each suc ceeding regu l ar City 

Counci l session. From the very outset o f the model ci ties 

program HUD had put the City on no tice tha t it e xpected compliance 

by the City and a ll its agencies with o rders entered in the 

Gautreaux litiga tion. After years of frus trat ing non-compliance , 

and after a determination that HUD was e qually r espons i ble f or 

the segregated housing pattern of the past, was the dis t r ic t 

judge obliged to sit idly by and allow one of the responsible 

p arties to r eward a defaulting City for its role in fr us trating 

the court's orders? 
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vle think the answer to that rhetorical question is 

obvious. Even if HUD's proposed action had not been inconsiste nt 

with its own relocation requirements, the district judge 

would have been justified in taking the step he did solely 

as a me ans of seek ing compliance with his r emedial orders. 

When it a p peare d, as the discussion in Part I above shows, 

that the action HUD prop o sed to t ake was inc o nsistent with its 

own r equirement s , the d i strict judge was cert ainly no t b arred 

from insisting upon adherence to t hose requirements mere l y 

b ecause , as a by-product , the likelihood of c ompl i ance with his 

r emedial o rders in Gaut reaux was increased the reby . 

I II. The District Court ' s Order Did Not Improperly 
Interfere wi th BUD's Admin i strative Discretion 

On several different grounds the appellants argue that the 

Distri ct Court ' s order was an improper interference with HUD's 

administrat i ve discretion. One of these is the Ci t y ' s 

assertion that the model cities program has no connection 

wi th the public housing program and that there f o re it was 

a rbitrary for the District Court to deal with a HUD model c ities 

decision in a c ase primarily concerned with pub l ic housing . Thus , 

t he Ci ty ' s brief says t he Chicago model ci ties program i s not 

"functionally related" to the programs before t h e District 

Court in this case (p . S), a nd that "Model Ci t ies h as neither 

a 'connection wi t h ' no r does it ' support ' publ i c hou s i ng i n 

Chicago . . • " ( p .. 2 4. ) 
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The assertion that the mode l c i t i es progr am has no 

c onnect i on with public housi n g in Chicago i s o f c ourse 

i ncorre ct. The Sta t emen t o f the Case, s upra , shows how mod e l 

c ities and public housing programs are close l y "connected " 

b y the language of the mode l cities statute and through 

r elocation plan requirements both in the statute a nd HUD 

r egulations. (See Sect ions l and 2 of the Statement of 

t h e Case , supra. BUD ' s model cities reg ul a ti on says , amon g 

other t hings, tha t making "maximum use . .. [of ] federally 

assi s t ed lov1- rent public housing" i s one of HUD ~ s "requirements . " 

CDA Letter No. 5, Appendix A, supra , pp. 2-3. ) 

I ndeed , HUD ' s b r ie f s pecif ical ly acknowl edges the " l ink" 

b e"cv1een ·the ·two programs . (p. 29. ) It could scarcely do 

otherwis e because HUD itse lf administrative ly "conne cted" 

Chic ago's second year mode l cities program and its pub l ic 

h ous ing p r o gram , incl uding, with special particulari t y , Judge 

Austin ' s decree wi th respe ct to the public hous i ng program. 

Thus , withoLt restating all the facts (see sec t ion 4 o f t he 

Statement of t h e Case , supra ) , HUD agreed t o re l eas e t he second 

year model cities funds only upon t he condition tha t t he City 

Counci l continue to approve public hous ing sites at each 

r egular Council session; and the sites so approved had t o c ompl y 

with Judge Aus t in's Ga utreau x decree. In o ther words, t he model 

c ities program was viewed by HUD as so close l y c onnected to t h e 

p ublic hous ing program that I-IUD itself made performance in the 
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one a n express cond i tion for receipt of funds in t he o ther . 

The predicat e for th i s argument - tha t b y r eas on o f this 

s upposed l ack of c onnection the District Court' s action was 

a rbitrary interfer ence with administrative d i s c re t i o n - lS thus 

s wept away . With its predicate gone, the argument fa lls.* 

Next some of t he appel l ants argue that , apar t from the 

l ack of connection point , the District Court ' s o rder fails to 

meet the norma l cri teria for judicial review o f adminis t rative 

agency action. (Part IV of t he City brief and Part 3 o f the 

CI:-JP. brief.) The argument is of cou~se wide of the mark because 

h ere the administrative agency is awmngdoer with an affirmative 

duty to remedy its past wrongs, and the District Court i s 

charged with effectuating that remedy . But t he Administrative 

Procedure Act arguinent may be me t on its own terms. 

Courts may set aside agency action whi ch i s e i ther "not 

i n accordance wi·th law" or is "arbitrary ." 5 U. S .C. A. § 706 . 

HUD's propo ed unconditional release o f second period model 

cities funds was both. We have already seen that HUD i t self 

c oncl ded that the applicable law- i.e . , i ts own re l ocation plan 
*S~veral o f the appell nts al so argue that , "No right s were created 

by the letter of intention'' (City brief , p. l7), a n d that in any 
event ''it must be conceded that the City has achieved s ignificant 
performance in meeting the goal of 4300 units of housing .'' (Id . 
p. 24. ) No one has asserted or relied on any "rights " said to be 
c reated by the let·ter of intent. As to " s i gnificant performance , " 
notwithstanding t he strenuous efforts of s ever al appellants, 
inc l uding HUD, to paint such a p i cture, HUD i t se l f admitted t here 
1r.1as not even "substantial progress, " l et a l one substant ial 
c ompliance, with t he letter of intent . (Tr . 799. ) HUD's l etter 
o f January 6 , 1 97 2 (Exhibit B to this brief ) s hould e nd discussion 
o f this point. 
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r equ irements - prec l uded f undi n g of Chicago' s second period 

model cities prog ram unless t he City overcame the r e location 

deficit of 4300 nits. I n its l etter to Mayor Da ley of 

November 19, 1 9 70, HUD said: 

"Therefore r the City must provide HUD wi t h 
s pec i fic p la1s to overcome this deficit of 
4300 units for low income families and take 
the necessary actio 1s to i mplement these 
plans before HUD can approv the NDP and the 
Model Citi e s Program funds. And it should 
be clear that new units provided mu s t be 
a vai l able for occupancy by June 3 0 , 19 71 o r 
very shortly the r eafter." (Ex. App , 1 4 . ) 

Since it is c lear that t he necessary ac tions to impl ement the 

pl a ns were not taken (see section 4 of the Statement of the 

Case , supra ), uncondition a l re lease of second reriod model 

cities funds vJould, by HUD 1 s own account , n o t be " i n accordance 

with law."* 

Moreover, Mr. Vavoulis' rever . al of position (h i s decis i on 

t o fund the second per iod program uncondi tionally ) was - again 

by HUD's own account - arbitrary. Thus , Mr. Vavoulis c a ndidly 

acknowledged tha he, 

"vJas in no position to make an administrat i ve 
j udgmen·t concern ing the rel ase of fund s ... " 
(App. 7 7,) 

This admission, plus a record which independently o f i t compe l s 

the same conclus i on, show the arbitrariness of Mr . Vavoul i s ' 

decis i on. "Al l I knew, " Hr . Vavoulis said , " is that I was going 

*Moreover, HUD 1 s di s cretion "must be exerc ised ''li t hin the 
framework of the national po l icy against discrimination in 
f ederally ass i sted housing , 42 U. S . C. §2 000d , and i n favor 
o f fair housing . 42 U. S . C. §3601. " Shannon v . HUD , 436 F , 2d 
80 9 , 819 (3rd Cir . 19 7 0) . 
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to release th money. " (App . 151.)* On this separate ground 

judicia l r e view was justified.** 

In the final analy is , o f course, HUD ' s own action with 

r espect to the NDP progr~m is t he proof of the pudding . I f 

HUD is justified in refusing to fund the NDP progr an (a 

program \vhose r eloc at ion requiremen ts are the "equiv alent " o f 

model cities relocation requi rements ) , it can hardly have been 

an abuse of di s cretion fo r the di s trict judge on th e record in 

t his c ase t o direct HUD o take the same position with r espect 

t o the model cities progrmn , a position HUD its e lf had 

ini tial ly adopted . 

IV. The Di s t rict Court' s Order Did Not Vio l ate 
Either the Lett r o r t he Spiri t of Se ction 602 
o f the Civil Rights Act of 1 964. 

Next the appellants assert that th e Di s trict Court 's o rder 

viol a t ed Sec tion 602 of t he Civi l Righ·ts Act of 1964. Howe ve r , 

as HUD 1 s bri ef acknowledges ' p. 29 ) , Section 602 e xpress l y 

*Mr. Vavoulis said h e did no t give c onsider a ion to whethe r any 
r e l ease of funds shou ld be condition a l. (App. 151.) 

**"HUD has a duty .. . t o see that [a loca l agenc y ] proper l y 
e xecutes its relocation pla .. " 1'1 . M. Crock in v. Portsmouth 
Re development and Housing Authority, 437 F.2d 784, 789 (CA 
4 1 971 ). In a number o f c as es HUD's approval of r elocation 
pl ans has been upset. See, e.g. , Crockin , supra ; Norwalk CO RE 
v. Norwa l k Redevelopmen t Agency, 3 95 F . 2d 920 (CA 2 1968); and 
Powelton Civic Home Owne rs Ass 'n . v. HUD, 284 F . Supp . 809 (E . D. 
Pa . 1 968 ) . In none of these c ases did HUD admit, as it d i d here , 
that reloc ation r equirements had not been met a nd that it ' a s 
in no position to make the admini s trative judgment it fi nal l y 
made. 
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applies o n ly to administrative , not to judicial , t e rmi nati ons 

o"f fund s. Nor can that section b e interpreted as restricting 

or wi thdra wing equitable remedial powers from federal courts . 

In s~ a nn v. Charlotte- Mecklenberg Board o f Education , 402 U. S. 1 

(1 971), the Supreme Court gave short s hrift to an anal a gous 

contention that Title IV of the Civil Rights Ac t of 1964 , 42 

U. S. C . § 2000c , h a d limited the equity powers of federal 

district courts to order bussing in school desegregation cases . 

Rejecting t his contention eve n t hough §2000c , unlike Section 

602 , does refer to courts, the Supreme Court said , 

11 The re is no sugges tion of an intention to 
restrict those powers [of feder a l courts to 
e nforc the Equal Pro t e ction Clause ] or 
w 'thdraw from courts t heir historic equitable 
remedial powers, 11 402 U.S . at 17.* 

*42 U. S .C. §2000c-6 provides: 11 [N]othing herein shall empower 
any offi cia l or c ourt o f the United States to issue any order 
s eeking to achieve a racia l bal ance in any schoo l by requiring 
the transportati on of pupils . . . " In U.S v. School Di s trict 
1 51 of Cook Count , Illinois·, 286 F .Supp . 786, 799 , t h i s section 
was h eld inapplicable to a judicial ef fort to remedy de j u re 
segregation . Affirming , this Court said: 

"The Con s·ti tution fo rbids the enforcement by 
the Illinoi s School District of segregation o f Ne groes 
from hThi tes merely b e cause they are l'Tegroes . The 
congress ional withholding of the power of courts in 
Section 200 0c-6 c a nnot be in t erpreted t o frustrate 
t he constitutional prohibi tion." 404 F.2d 1125, 11 3 0. 

See als o, Board of Pub l ic Instruction v . Finch , 404 F .2d 10 68, 
1076 n . '1 3 (6th Cir. 196 9 ), where , speaking o f Se ct ion 602, 
the Court sai d, "The l egislative history of 42 U.S.C .A . §2 000 d - l 

makes perfectly clear that the requirements of the statute 
are directed exclusively at t he administrat i ve agency ." 
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Apart from thi s , no re asoning in the appellan ts ' briefs 

explains how Section 602 precludes HUD f rom withholding mode l 

cities funds for a fai lure to meet mode l cities relocation 

plan r equirements (or a Di strict Court from req uiring HUD to 

do so). The City phrases t h e a r gument , "HUD could not 

have terminated the Ch icago Model Ci t i es fun ds for the 

violations involved in either of the Gautreaux c ases . " (p. 13.) 

Th is involves some semantic dex t erity . The issue is whether 

HUD was obligate~ to make a grant of funds although the 

condition upon wh i ch it had offered the grant was not met. 

So put, the City ' s s tatement is of c ourse its O ln response. 

"It is settled l aw that the Unite d s·tates 
h as the au hority to fix t he t erms and 
conditions upon which its money allotments 
to states shal l be disbursed ." U. S . v. 
Frazer, 317 F.Supp. 107 9 , 10 83 (D. C. M. D. 
Ala, 19 70). 

Moreover, the very c ase relied upon by the appellants makes 

it clear that Sect i on 602 does not require "that a progr am must 

be cons i dered i n isola tion from its contex t. " Board o f Public 

Instruction v. Finch, 414 F.2d 1068, 1079 (5th Cir . 1969). 

Wi thholding o f f~nds under Section 602 is proper not only if t h e 

fund s are admini s t ered .in a discriminatory manner , but also 11 if 

they support a program which .i s .infected by a discriminatory 

environment ... " 414 F.2d at 1078. Here HUD made a specif ic 

dete rmin ation that the model cities program .in Chicago \vas 

infected by a discriminatory environment, .including particularly 

the discrimin atory environment created by the public housing 
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segrega tion f ound in and sought to b e remedied in the 

Gautreau x c ases. In its initia l approv al of the Chicag o 

Mode l Cities Progr am HUD said : 

"The Ci ty has i dentifi e d di s criminat ion 
a s a basic problem which mus t b e dealt wi th 
if the Mode l Ci ties program is to succeed . 
Th e Depa tment c oncu r s a n d , in t his con ne c tion, 
expec ts f ul l c ompl ian ce b y th e City a nd a ll 
its a gencies with a ll HUD e q u a l o p portun i t y 
requirements , and wi t h the p rovisions of any 
d e c ree f i nally entered b y t h e U.S. Di s t r ict 
Co ur t i n the c ase of Gautreaux v . Ch i c- g o 
Ho u s ing Authori t y (Civi l Action No . 66 C 1460. 
U.S. Di strict Co urt , No rthern Di s trict o f 
Il l ino is, Eas t ern Di vi s ion) .H (Ex . App . 1 . ) 

Fo r these several reas on s i t i s clea r that the o r der 

appealed fro m violates ne i ther the letter nor the s p irit o f 

Se ction 602. 

V. The District Court ' s Order i s Not Contrary to 
t he Public Interest o r Equitab le Princip l e s 

Finally , t h e appel l an t s argue t hat b e c a use the District 

Court ' s order s upposedly Hi l l" have a "devas tating effect" o n 

the p ub l i c , and b e cause acco r d ing to HUD it viol ates cer t a i n 

rel ated a lleged "princi ples o f equi t y," the Court's orde r i s 

cohtra r y to t he public int erest . The arg ument is b a s ed u pon an 

incomp l e-te summar y of the relevant fact s a s 'l..vell as on a 

simplis t ically n arrovJ asse s sment of the "public inte rest." 

First, the a rgume nt a ssu me s that the effect of the order 

belov1 will be to t e rmina te the second ye a r model cities p rogram, 

pre s u mably bec a us e mone y for the prog ram will be e xhausted b efore 
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the orde r i s c omp l ied with , or b e c ause the c ondi tion i n the 

order wi l l n o t be met. As t o t he f i rs t presump t i o n , the 

seco n d year mode l cities program h as in fac t operated wi thout 

fede ral funding from its crn me ncemen t on J une 1 5 , 1971. (App . 416 . ) 

_Indeed , the program i s now t e chnical l y over , having ended o n 

December 31, 1 9 71. (App. 35 7 . ) Al though no con tention i s 

made that the appeal is moo t o n t ha t a ccount , it i s clear t h at 

no breakfasts , j obs o r o t h er good things s uppo sed t o have 

b een provid ed by the s econd year model citi es program h ave been 

or will be l o s t by reason of t he Di s trict Court 's order . 

As HUD's brief r ecognizes (p. 31 ) , if the condition i n t h e 

o rde r is u l timately no t complied with the effect may be t o 

curtail some othe r , unspecified local or state expenditure but 

not the second year model cities pro gram. Th e re is, o f course , 

no showing as to what that expenditure might be , o r wh a t effect 

i ts c u rtailment would h ave on t he p ublic i n t e r est. 

However , this Court s h ould not as sume that t he c ondi tion 

wil l not be complied with a nd t hat such o ther , unspe c ified 

expe nditure will ultimately be curtailed . Youngstown Sheet & 

Tube Co . v. Sawyer , 103 F.Supp. 569 (D.D. D. C . 1 9 52 ) , aff 'd 

3 43 U.S. 5 79 (1952 ) , i s i nstructive as ·to tha t . There , in the 

" s t eel s eizure " c ase (Sawyer, t he Secretary o f Commerce , h avi ng 

b een directed by executive o r der of t he Pr e side n t to t a ke 

possession o f s uch p l an t s of var i ous steel c ompanies a s he 

deemed necessary in the interest of n a tional defen se ) , it was 
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strenuously argued b y the Government that the action taken 

was "necessary to avert a national catas trophe 1 " 343 U.S . a t 

582 1 and tha t an injunction against the sei zure would produce 

"disastrous effects on our defense efforts a n d economy . " 103 

F .. Supp at 576 . Arn01 g othe r responses to thi s in terrorem 

argument, the District Judge declined to accept the hypo thetical 

chain of event· u rged upon him: 

" [T] he di astrous effects . .. can come about 
only in case of a strike r and that presupposes 
that the Unit d Stee l Workers ' ill strike 
no'wi~hstanding the damage it will c ause our 
defense effor t." 1 0 3 F'. Supp. at 5 7 6. 

Paraphrasing to fi t this case (as.uming it were not 

otherw ' se c lear f o r the reason just given that t he second year 

model cities program h~s not suffered, and wi ll not suffer 

from t he entry of the order below ) , the devastating effects can 

c ome abo t only in case of a cessation of the second year model 

~ ities program , and that presupposes the Chicago City Council 

will ul timately r efuse to approve public hous ing sites no with-

s tanding the damage that would cause to Chicago and its 

citizens. Moreover , t h e devas tating effects could come abou t 

only if , in the event of such ultimate r efusal, the Dis trict 

Cou t l acks the po~er to take oth er and further steps to avert 

those effects wh i l e at the same time assuring p l aintiffs of the 

equitab le relief to which they are entitled. I t may no t be 

assumed that a court of equ ity is wi ·thout such power . As 

pointed out in Part II of this b r ief , the District Court h as 



a l r eady t a k e n fur ther action l ooking to the po s sible b y - p a s sing 

o f the requirement for City Council a ppr ova l in a n i ntensify i n g 

ef fort to produce s ome effec tive relief . See als o the 

author i t i es c i ted i n Part I I , s upra . * 

Ap a r t from t he speculative nature of the a ppe llants ' 

"p ublic interest " argument, the conc ept ion of the "publ i c 

inger est" it embodies is too narrow. Th us , t h e appell ants 

f a i l to t ake account o f t he f act t hat the r e is a "public 

interest '' i n adequate hous ing as we l l as i n the non -hous ing model 

ci ti e s programs . HUD s a id t hat d i scr i minati on had b een i denti fied 

as a basic problem vrhich must b e deal t wi th "if the mode l c i t ies 

p rogram is to ~ucceed , n and t h at " in th i s c o nnec·tion " HUD 

expecte d " full compliance by the City and a l l i t s agenc i es " with 

t he o r d e r in the Ga utreaux case. Ex. App. 1, e mphas i s added. 

Moreover, as we have seen , the mo de l c i t ies sta tute tie s 

model ci ·t i es progra ms t o 11 Unme t need s for addi t i on a l housing , " 

42 U.S.C . § 33 01 , and to ·the need of c ities to " increase their 

*As the HUD brief notes ( ~ . 34 ) , t he Di str ict Cour t o rde r i s 
ef f c ·ti ve on l y "pending further order . " HUD a r g u e s tha t the 
o rder 1 cks "flexibi l ity , " one of the "p rinc iple s of equi ty " 
i t believes to have been violated, ci t i ng Swann v . Charlotte­
Mecklenburg Board of Educa tion , 402 U.S . 1, 15 (1971) . Bu t 
Swann's refe rence Jco " floxibili ty " s u pport s the k i nd of j udgment 
t he Dis·t r i c t Court ' s order embodies: 

"The essence o f equ ity j urisdi c tion h as be e n the power 
o f the Chan e l l or to do equity a nd t o mo uld e a ch 
decree to the necessities of the particul ar c ase . 
Flexibil i t y rather than rigidity h as d i stin gu i s h e d it." 
He ch t Co . v . Bowles, 32 1 U.S. 321 , 3 29- 330 (1 94 4 ), 
q uoted in Swann at 402 U.S . 1 5 , emphas is adde d . 
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supply o f adeq uate housing for low- and moderate -income 

people." (Ibid . ) The statute provides that a mod e l ci t ies 

program is not eligib le for federa l assistance unless the 

program contr ibutes to ''a subs t ant i a l increase in the supp ly 

of stand a rd hous ing o f low and moderate cost, " 42 U. S .C. 

§3303 (a) (3) , and iL r equire s a feasible relocation p lan. 42 

U.S.C. §3303 (a ) ( 4). The appellants i gnore these strong 

Congressional expressions o f the "public interes t" in 

increasing the housing supply, s o strong that model cities 

programs \vhich f a il to comp l y vvi th relocation p lans are not 

elig ible for funding - that i s , they are not, in tha t c ase , in 

the p ublic interest. * 

Appellants also ignore the "public interes t" which inher es 

in the duty of a court of e quity to remedy fully v iolations 

of constitu tional rights . Here the District Cour t h a s the 

obligation , in the public i nterest as wel l as in the interes t 

of the p lainti ff class , to e ffect such a remedy. The Di s trict 

Court h as determined that i n order to pre serv e its power in 

that r egard it is necessary to provide that t he funds fo r the 

secon d per iod of the model c ities program not be releas e d 

unconditionally, \ ithout at l eas t minimal performanc e of housing 

obligations by the City and CHA. The appe llants are sile nt on the 

*Anothe r o f BUD's equitable principl es - that the nature of the 
v iolation determines the scope of the remedy - is really just 
another wa y of phrasing t h e public i nterest argument. These 
statutory provis ions , as wel l as HUD's own actions cond i tioning 
model cities funds on housing performance, show that this princip le 
was not violated. 
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"public interest" in thus preserving to the District Judge 

the power to grant effective relief in a c ase in which he has 

the duty to do so . * 

HUD argues (pp. 31-33 ) that the District Court's order 

will not be "effective , " another principle of equity , citing 

Davis v . Board of School Commiss ioners of Mobile County, 402 

U.S. 33 , 37 (19 71 ). The Davi s decision is hardly support for 

BUD's assertion. Davis said that , "A district court may and 

should cons ider the use of al l available techniq ues, " and 

r eversed a decision below because of "inadequate consideration" 

of available remedies. 402 U. S . 33, 37-8 , emphasis added. The 

judgment of Mr. Vavoulis that a conditional release of funds 

will not produce City Council action on housing sites may or 

may not be sound (we will not know until this appeal is over ) , 

*In Youngstown the District Judge said: 

11 [I ] f I consider the public interest from 
anothe r viev.rpoint, I believe that the contem­
plated strike, if it came, vli th all its awful 
results, would be l ess injurious to the public 
t han the injury which would flow from a timorous 
judicial recognition that there is some basis 
for this claim to unlimited and unrestra ined 
Executive power . " 103 F.Supp. at 5 77 . 

Here a comparab le in jury migh t flow from a t i morous j udicial 
attitude which permitted housing obligations embodied in 
statutes and regulations , the performance of which had become 
es senti a l to help remedy ''twe nty years of del i b erate housing 
segregation" (App. 16 ) constituting a gross violation of the 
constitutional rights of thousands of citizens of Chicago, t o 
be ignored by violators themselves , particularly after more 
t han two years of dilatory tactics had so far frustrated the 
Di strict Judge's efforts to achieve that remedy . 
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--

for there can neve r be advanc e assurance that court orders 

w'ill be fully complied \vith. But "effectiveness" in Davi s 

refers not to whether ultimate compliance i s in fact a chieved , 

but to whether the court has endeavored to fashion a remedy 

b ased on f ull consideration of t he alternatives avai i ab l e to 

it. The record in this inst~nce supports the district judge ' s 

sensiti ve and continuing efforts to fashio n such a remedy in 

dif ficu l t and trying circums t ances , and (it may be added ) with 

precious little help from the feder a l agency to which he should 

b e able to turn fo r aid .* 

lrle think tha t exactly where the "publ ic interest" l ies in 

the circumstances o f thi s case is clear. But whether a ll 

agree wi th the Di s trict Court 's judgment in this r espect is 

hardly the i ssue . The question is whether , in e xercising his 

discretion to enter the order below, the district judge so 

violated some applicable standard o r requirement as to have 

~·At the conc lusion of its argument HUD asserts (pp. 36-37 ) 
that somehow the alleged violation of e quitable principles 
"trenches u pon the doctrine o f separation o f powers " in 
t wo respects. We do not pre tend to understand either o f 
the respects. The first is that the order appea l ed from 
may '' inf.luence" the City Council on "the policy questi ons 
regarding public housing ." (p . 36.) Why this presents 
a separa tion of powers problem is not exp lained , See Hawkins 
v. Town of Shaw , 437 F .2d 1286, 1292 (5th Cir. 1971). The 
s econd relates to overr i di1 g "citizen opposi tion to public 
housing in the suburbs." (pp. 36 37 .) What this issue is 
supposed to be , or how it is supposed to be presented by the 
o rder appealed from , is not made clear. 
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abused his pmv-ers . The "public -interest" and "equitable 

principl es " arguments show no such a bus e . 

The dis trict j udge is plainl y in t he best position to 

make the discretionary judgmen t which is reflected in the 

order. This Court's recent statement tha t it "would be extremely 

reluctant to interfere with the exerc ise of that Distr ict 

Judge ' s sound discretion in matters pert a ini ng to thi s controversy 

" 44 8 F.2d at 73 4 , echoes its statement many years ago 

that a similar v i ew was "bott omed on man ifes t ground s of 

propriety ." Alnerican Strawboard Co. v . Indianapoli s Water 

Co., 81 Fed. 423, 424 (7th Cir . 189 4). Here we h ave no t only 

an exercise of sound d iscreti on to preserve the Di s trict Court ' s 

power to remedy effectively serious vi olations of federal 

constitu tional rights, but also a positive requirement of law -

the r e l o cation p l a n req uiremen t - which di ctates the same 

course o f action that discretion urges. 

Under these ci rcumstances it is p l a in that t hat discre tion, 

supported by l egal as wel l as equitab l e considerations, shoul d 

not now be interfered wi th.* 

*The orlgina l dec is1on below and the decision in Coali tion for 
Uni ted Community Action v. Romney , 316 F . S upp ~ 7 42 (N.D. Ill. 
197 0) , sho' that the district judge is sensitive to t he various 
con s iderations suggesting deferenc e to admini strative judgments . 
It is not irrelevant to observe that the o rder appealed from 
was entered by such a judge . 
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CONCLUSION 

At bottom this appeal rests on a fund amental inaccuracy: 

tha t the model ci ties program h as nothing, or very l ittle, 

to do with housing. But , as we have seen, the mode l .cities 

s tatute and HUD r egulations enacted pursuant to it make housing 

a ma j or objec t i ve and component of a model cities pro gram and 

an adequ a te relocation plan a pre r equisite to model cities 

funding. Here, both HUD and the City determined that Chicago 's 

relocatio n plan was 4300 units short of adequacy, and a program 

fo r meeting the 43 00 uni t d e ficit, eventually embodie d in the 

le tter o f intent , wa s agreed upon . The f ailure on the -part 

o f the Ci ty to comp ly with tha t program left HUD no choice 

but to decline to f und the second y ear model ci ties p rogram . 

HUD's l a s t-minute d ecision to r e l e as e the fund s unconditionally 

cannot b e justified under the sta tute and its own regulations 

(as its own writings, and l ate r its own NDP decision , show ), 

or in terms of any view of administrative discretion (Mr. 

Vavoulis himse lf having admitted he wa s "in no posi tion " to 

make the administrative judgment to re l ease the mode l cit ies 

fund s unconditionally ) . 

More over, performance of t he public housing undertakings 

in the le t ter o f intent constitute d a vital step in remedying 

the constitutional wrongs done to the plaintiff class by CHA 

and HUD o v er a period of twenty years. Perhaps it was that 

fact that l ed HUD to single out the public housing undertakings 
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and make them , in particular, a precise and explicit condition 

of the release of model cities funds - especially in light of 

the reclacitrance of the local authorities in providing the 

d esperate ly needed new housing which it was thei r duty to 

provide. One of the plaintiffs, less impressed than are the 

appellants with how much h e and his class would benefit from 

the City's model cities programs, put the issue in less 

lav.ryer- l ike language: 

"CHA was what I was about. Segregated housing, 
stacked into conce ntration camps .. . trying 
to raise my childre n ... and have to keep them 
cooped up like chickens within a chicken coop 
for fe a r of the reprisal from neighborhood gangs 

[M]y concern is housing, not only in the 
black community. We have enough prisons within 
our community. Put them in the outlying areas." 
(App. 405-406.) 

Under these circumstance s the district judge who , as this 

Court has observed, h a s a "difficult and time-consuming t ask , 

pre s enting unique problems for res olution," clearly had 

discretion to act as he did. ·Apart frorri Gautreaux considera·tions, 

HUD was not free to fund the model cities program without 

compliance with relocation requirements. When the heavy obliga-

tions now i mposed upon the district judge by this Court's 

decision of Septenilie r 10, 1971 are added to those non-Gautreaux 

considerations , it appears b eyond doubt that the district 

judge had discretion to enter the order appealed from . His 

action should be affirmed, thereby leaving him free to continue 

to try to deal effective ly with the difficult remedial task 
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with whi ch he is confronted. 

January 13, 1972 

Alexander Polikoff 
10 9 N. Dearborn Street 
Chicago, Illinois 60602 
641-5 5 70 

Respectfully submitted , 

Alexander Polikoff 
Mil t o n I. Shadur 
Bernard We isberg 
Cecil C. Butler 
Charles R. Markels 
Merri ll A. Freed 
Stuart Cohn 

By: 
;Alexande r Polikof f 

One of the Attorneys f or P laint;ffs~ 
Appellees 
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DEPARTM EN T OF HO U SIN G A ND URBA N D E V ELOPMENT 
300 SOUTH WACKER DRI VE, CH ICAGO, ILLI NO IS 60506 

_..REGION V I N RE PLY REFER TOt 

... 

•· 

Honorable Richard J o Daley 
. Nayor , city o.f chi cago 
c ity Hall 

:_ Ch icago, I l.linois 

Dear l1ayo r : Daley: · . 

J anuary _6, 1 972 

·.·· 

This o f f ice a nd the Chicago Ar e a Of fice h ave completed the r eview 
o f ·t h e report sub mitted on Decemh er 23 # 1971 b y Com..ruissione r 

.Lewis w ~ Hill a n d. have concluded t hat the _-:it y and t h e Ch icago 
Housing Authority h ave f a i l ed t o a chieve t he obj e c tives f or 
the development of hou sing for l ow-in c ome familie s.t a s set . 
forth in t l1e Hay 12 , · 1 9 71 Let t er o f Intent bet ween t e City, 
CHA a nd HUD. As. you are a;,.;a r e , t h e p urpo se o f t he Letter of 
I nte nt '\..;as t o s et f orth a t i me a nd a ction t able -t o establish 

~·relocation feasibil ity ·f o r 1 ow.:.in c o:me i ndividu a ls and f amilie s 
d i splaced ·o r to he displaced as a r e sult o~ rru.o ~ssisted a nd 

. o ·ther. goverlli"Uenta l · p r ogr_a..'lls i ri t __ e Ci ty , s uch relocation 
fe a sibili ty b 8 i ng a basic prer e q u isite for fed e r a l u r ban r enewal 
ass i sta nce. ·: 

I t v1as o u r since r e b e l ief t h at t h e City a nd CHA ·p r o pos a l s a s 
. outl i ned in the Le t t e r of I n ten t \·7ou ld l ead t o a me aningful 
·.repla c ement and expansion of the h o us ing s upp l y f o r Chi cago 's 
low-i ncome faTTiil i e s . Inasmuch a s t h a t result h a s · not occurr e d, 

· no'.ve ver r we are le f t \·Jith no altern a·tive b ut t o r e distr i b u t e , 
as o f this d a te , t he Chicago Se c ond Yea r Neighborhood Develo pment 

. Pr ogram f unds wh ich \ve h a ve been holding in abeyan c e since Augus t , · 
1970 i.:-1 the e xp 2c ·tation t hat suffic ient low i ncome housing uni t s 
'..·lOuld be c o nst ruc ted, thereby ma16 ng this urban r e n e'I.·Ja l program 
f unda b le . Accordingly I '·Je 't·Ii l l nm·7 comp l e te p r o c e du r a l s t e ps 
·t o close out the Firs t Year Ne i ghborhood De velopmen·t Prograrn, 
wo rking vii th Co rru-:1i ss ioner Hill's office. · 
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Th e action outlined above should in no v1ay b:; interpreted as a · 
c ;:ssation o f . efforts on the part of this Department ·t o ..,,ork 
with t he City- in every \..;ay possib~e t o come to grips with 
housing problems for lo•,J-income people . He certainly will con­
tinue to dq our part in assisting the Ci ty, the- Chicago Housing 
Author ity, or a ny eligible s ponsor t o implement plans for the . 
de~7elop~ent of lml. income housing in the Chica.go area .. It i~ - ~ · 
our profo und ·h ope t hat. efforts to improve the low inc6!ne h ousing 
situation in the City o f Chicago~ whether they be court ordered 
O:t" initiated by the City o r CHA., will place t his Department: 

. in th~ future in. a p osit . on to approve federal programs . for .· 
'Yihich . adequate relocation housing . is a requirement. . . .·:-

! 
I 
r 
[ 
I 

i . 
l 

. ~ 

' 

. . . .i : . 

To this end)>. Mr.· John L., · ~-'laner, Director of our ?hicago Area _. :: ·:~_': : ·_.:_ ·~<-.!_ 
O.t:.fice v1ill. be in touch t'1ith. you and . your staff 1:.0 o f fer all_ . · .. · :-·. · .· . :_ ' .- ·. 

:s::::::~:t .. :::e:0:::d~he ·· action '~ich .I have :~~en today •> •i : ·. 1··· ~-
. \l:as required. However., I know· v.1e are both anxious ·to move I 
on· to'>vard solutio ns ·to Chica go • s housing _and development · · -. ·. ._. _· •

1 
problems. I personally stand ready . to work wi·th you on. all 
facet of these problems ~ not only in the Ci ty, b1.xt . in the t 

g rea .... er Chicago Net ropolitan area . · - . __ .. ... ' .. · · · ~ 
. -. L . . 

.. ~ 

·. 

.. · 

.. . . 

Sincerely, 
.: ! 

George \r.. Vavoulis 
Regional Administrator · 
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IN THE u~~ITED SJ:'.=\TES DIST?-ICT COURT 
FOR THE NORT il EP-.)i DIST RICT OF ILL H:OIS 

EASTE&~ DIVISION 

DOROTHY GAUTREAUX, et al., ) 
} 

v. 

GEORGE i·l. ROi·INEY I 

Plaintiffs,) 
) 
) 
) 
) 
) 

Defendant. } 

ORDER 

.
1

0-rt._t P 
'tJf D' 

. J ~J /11 J} . 
~ 

No. 66 C 1460 

This matter coming on to be heard pur s u a nt to plain tiffs ' 

mo t ion for further re li ~ f, and t h e Court having c ons i de r ed the 

opin ion of the Court o f Appe a ls f or the Seventh Circ uit of 

Se p .ember 10 , 1971 i n t h is c ause and the manda te is s ued 

pur s u a nt t he r e to , and th·is Cour t ' s order her e in o f November 

11 , 971 , and t he Cour t having heard the pres enta t i ons of 

the parties and being fully adv i s ed , 

It is hereby o r de r e d: 

1. · The p arties shall attemp t ·to f ormul a te a c omp r ehens ive 

plan t o reme dy the p as t e ffects o f uncons titutiona l site · 

selection p:cocedures in t he public hous ing system in the City 

of Chicago a n d present the same to the Cour t with i n s i x ty days 

from the d a te hereof; 

2. If the parties cannot agre e , each party shall file 
- -./) 

vTith the Cour t a propose d judgment order embodying a compr ehe nsive 

plan to remedy the past effects o f such unc ons ti tutiona l site 
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selection procedures within nine ty d ay s from the date h ereof; 

and 

3. In the preparation of such plan or plans, the parties 

a re requested to provi~e the Court with as broad a range of 

alternatives as seem to the p art ies feas ible as a partial or 

complete remedy for s uch past e f fects, including , i f the 

parties deem it necessary or appropriate to p r ovide full relief 1 

alternatives which are not confined in their scope to the 

geographic boundary of the City of Chicago. 

ENTER : . 

I 

-~ 
/s Richard B . Austin 

Decembe r 23, 1971 
J udg e 
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IN THE 
FOR THE 

UNITED STATES DISTRICT COU.RT 0~ 
NORT HE&"1 DISTRICT OF ILLil\~~ {} 'J 

EASTERN DIVISION 4~. (;A"' <;!}/'rJ ··.. 'rrr J/, 
............... evA,,, 7 

~-.... 0 ' • VJV/. 

DOROTHY GAUTREAUX , et al ., 

v. 

) 
) 

Plaintiffs, ) 
) 
) 
) 

. GEORGE W. ROMNEY , a n d CHIC.i\GO 
HOUSING AUTHORITY, et al. , 

) 
) 
) 
) Defe ndants . 

ORDER 

C'/o •/_ 11;,--. "-r vj~ 
······ ..... '-44; 

. -·.~ ·~~. 
,~~;J·;'_:. .. 

No. 66 C 1459 

No. : 66 C 1460 

(Consolidated ) 

This ma t te r comi ng on to be heard purs uant t o plaintiffs' 

motion for _further relief fi l ed November 24, 1971 , anp the 

Court h aving _considered the oral and written p resentations of 

the parties and b e ing f ully advised; and the Court having 

r etai ned jurisdiction of this matter f or all pur poses , 

specifi cally including enforcement of this Court's j~dgment 

order of July 1 , 196 9, which o r der , among o ther things , 

obligate s the defend a nt Chicago Housin g Authority ( "CHA " ) t o 

"us e its bes t efforts to increas e t h e supp ly of D\vel l ing 

Un its as r a pidly as p os sible in conformity with t h e pro visions 

of [such] judgmen -t order ," and d · rects CHA to "take all steps 

nece ssary to that end , including making applications for 

allocations of federal funds and carry i ng out all neces s ary 

planning and development ;" and it appe ari ng t o the Court that 

EXH IB IT D 
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·~ 

pursua nt t o s uch res e rva tion of jur isdiction further o r d e rs 

are necessary to enf orce such judgment o r der and 11 t O remedy 

the past effects of CH. 's uncons ·ti ·tutiona l site selection" as 

provided in t h is Cour t 's Hemorandum Op i nion of Fe bruary 10 , 

1969 i 

IT IS HEREBY ORDERED: 

1 . ca~ s h a ll file with t he Court and s erve up on attorneys 

for pla intiffs within 15 days from the d a t e here of (i . e. , 

on or before January 18, 1972) a specific plan f or , 

(a) t he prompt acquisi t ion by CHA o f sites 

for public hou s ing units p reviously sub ­

mitted by CHA to t h e City Counci l of 

t he City of Ch icago ("Ci t y Cou n cil" ) 

pursuant t o t his Co ur t' s o.der s o f July 

20 1 1970 and Ma rch l, 1971, and s i nce 

~pproved b y the City Council, a nd 

{b) t he p rompt con struction o f p ub l ic 

h o u s ing u n its t hereon , 

such plan to includ e s pecific identifica t i on of s i te s to be 

acquired , the number of h ousing units to b e c onstructed the r eon , 

and a specific t ime schedule b y 1hich all ma jor s t eps to a n d 

including the completion and r e nti n g of hous ing u n i t s t hereon 

are p r opos e d to be a ccomplished ; 

2. CHA s hal l file t.v i th the Court and s erve up on atto r n e ys 

for the plaintiffs with in 30 days from the date her of (i. e ., 

on or before Fe bruary 2, 1972) a s pecific plan for , 

-2-



(a ) the ·prompt a cquisition by c:rm , 

regardless of a ny a ction· taken or not 

·taJ~en by the c i ·ty Council , of such 

number of additiona l sites f or pub lic 

hous i ng units as wil l , when added to 

the sites referred t o in p ar graph 1 

of this order, pe rmit CHA to provide 

t he 1500 pub lic h ous ing uni ts re f e r r e d 

to in this Cour t 1 s orde r s o f July 20 , 

197 0 and Marc h 1 , 1971, and 

(b ) the prompt provision of pub lic housing 

units thereon , 

such plan to i nclude specific ide ntification of s ites t o be 

a qui :red,· the number of .ho using units ·to be constructed or 

othenvise supplied thereon, and a specific t ime schedule by 

which all major ste ps to and including t.he completion and renting 

o f housing units thereon are proposed to be accomplished; a nd 

3 . CHl \ s h a ll file with the Court and serve upon at torneys 

f or the pla i ntiffs \vi thin 45 days from the date hereof (i.e., 

on or b efo r e February 17, 19 7 2 ) a specific plan for , 

(a ) the prompt acquisition by CHA , regardles~ 

of any action taken or not taken by the 

City Counci l, o f such number of additional 

si tes for public housing units as wil l 

permit CHA to p rovide 7 1 000 p ublic housing 
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units in addition to the 150 0 such 

units hereinabove referred to , and 

{b ) t h e prompt provisio n of publi c housing 

units-there on , 

such pla n to inc lude the proposed method for specific iden­

tificati o n o f the sites t o be acquired and ~ specific time­

schedul e by which all ma jor s t eps t o a nd inc luding the completion 

and renting of housing units thereon are proposed t o be 

accompl i s h e d. 

4 . A hear i ng for the consideration of each of such p lan s , 

respectively, and the entr~ of f urther ord e rs in connection 

therewith , i s hereby s e t , without further notic~ , 15 days 

f ollowing the last day for th e filing and servic~ thereof, at 

10 o 'clo ck A.M ., - to wit, o February 2~ 1~72 , Februa~y 17, 1972 

and March 3 , 1 9 72 , respectively. 

ENTER: 

/s Richard B. Austin 

Judge 

January 3, 19 72 

-4 -




