
FILED 
IN THE 

UNITED STATES DISTRICT COURT MAR 13 1972 
NORTHERN DISTRICT OF ILLINOI S, EASTERN DIVISION 

H. STUART CUNNINGHAM 
At .. ,. ......... ~----- o'clock ...... _ ..... -~ 

DOROTHY GAUTREAUX, et al. , ) 
) 

Plaintiffs, ) No. 66 c 1459 
) 

v. ) No. 66 c 1460 
) 

CHICAGO HOUSING AUTHORITY, ) (Consolida ted) 
et al., ) 

) 
Defendants. ) 

MEMORANDUI'-1 OF PLAINTIFFS IN OPPOSITION 
TO MOTION OF SEVERAL ALDERHEN TO 

DISMISS SUPPLEMENTAL COMPLAI NT 

This memorandum responds to the memorandum filed in support 

of the motion to dismiss the supplemental complaint of 

Aldermen Sperl ing and Bilandic, and adopted by Aldermen 

Roti, Adduci, Aiello, Naturus, Laurino, Hines, Stembark , 

Zydlo , Culler ton, Po·tempa, Gabinski, Casey, Marzullo , Burke, 

Laskowski , Stazcuk, Stewart, Filippini, Scholl, Vrdolyak, 

Swinarski, Cohen, Sande 

The memorandum supporting the motion to dismiss makes 

two points: (1) that no facts are alleged in the supplemental 

complaint which show any liability on the part of, or warrant 

any relief against, the aldermen (pp. 2-3); and (2) that the 

supplemental complaint seeks no relief against the aldermen and 

they are therefore unnecessary or superfluous parties. (p. 3. ) 

The arguments will b e answered in that order. 
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I. THE ALLEGATIONS OF THE SUPPLEMENTAL 
COMPLAINT WARRANT RELIEF 

The aldermen assert that no "liability" on their part is 

alleged. (pp. 2-3.) They apparently believe that wrongdoing 

on their part must be alleged before plaintiffs are entitled 

to the declaratory judgment they seek. But this is not the 

law. It is clear that if the effect of the operation of 

Section 9, Chapter 67 - 1/2, Ill inois Revised Statutes, has been 

and is to deny plaintiffs relief to which they are entitled, 

t hen plaintiffs may have the declaratory judgment they seek. 

See ~ouis iana v. United States, 380 U. S. 145, 15 4-55 (1965); 

Haney v. County Board of Education of Sevier County, 429 F.2d 

3 G 4 , 3 6 8- 6 9 ( 8th C i r . Greenwood Municipal 

Separate School District, 406 F .2d 1086, 1094 (5th Cir. 1969); 

Bradley v. School Board of Richmond, Vi rginia, 324 F .Supp. 396, 

397-98 (E.D. Va. 1971). 

In each of these cases (each involved racial discrimination ) 

a state law was s e t aside without any determination of racially 

discriminatory motivation or other form o f wrongdoing in i ·ts 

application. The only determination made was that the effect 

of the state law in the circums tances was to frustrate the 

federal court from remedying a fede ral constitutiona l wrong . 

(See the quotations from these cases at pp. 9 -11 of our 

supp l emental memorandum, filed December 1, 19 71, in support of 

plaintiffs' motion for further relief against CHA. ) 
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On the basis of these and other authorities* pl~intiffs 

are entitled to the declaratory judgment they seek if the 

supplemental complaint sufficiently alleges that the effect 

of the operation of Section 9 in the circumstances of this 

case is to frustrate federal constitutional relief to which they 

are entitled. The supplemental complaint does so allege. 

II. THE ALDERMEN ARE PROPER PARTIES 

The second argument in the memorandum supporting the motion 

to dismiss is tha·t the supplemental comp l aint seeks no specific 

relief against the aldermen and that they are therefore 

unnecessary or superfluous parties. But this is plainly 

incorre ct since the supplemental complaint seeks a declaratory 

judgment with respect to a statute under which the aldermen 

have s pecifia duties and responsibilities. 

The Declaratory Judgment Act authorizes federal courts to 

"declare the rights and other legal relations of any interested 

parties seeking such declaration, whether or not further r e lief 

is or could be sought." 28 U.S.C.A. §2201, emphasis added. 

*Other cases similarly h ave held t hat state law may be dis­
regarded when necessary to remedy the effects of past 
discrimination . See, for example, Aytch v. Mitchell , 320 F.Supp. 
1372 (E.D. Ark . 19 71); United Sta·tes v. State o f Texas , 321 
F.Supp. 1043 (E .D. Texas 1970); and Burleson v. County Board of 
Election Commissioners, 308 F.Supp. 352 (E.D . Ark. 1970). BUD 
has said to this Court that there is "ample precedent" f or 
the type of order plaintiffs seek. (BUD' s memorandum in 
opposition to plaintiffs ' motion, filed Dec ember 17, 1971, p.4.) 
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The Act also provides, "Further necessary or proper relief 

based on a declaratory judgment or decree may be granted, after 

reasonable notice and hearing, against any adverse party 

whose rights have been determined by such judgment." 28 U.S.C.A. 

§2202, e mpha sis added. Thus there is p lainly no requireme nt 

that relief b e sought in addition to the declarat ory judgment 

itself. 

The t est f or d etermining when it is proper t o utili ze 

t h e d e claratory judgment statute is a l iberal one . In Di amond 

Shamrock Corp . v. LU~)ermen 's Mutua l Casual ty Co., 416 F .2d 

707, 709 (7 th Ci r . 1969), the Cour t of Appeals fo r t h e Seven t h 

Circui t q uoted t h is test a s s et out in another c a s e: 

II whether t he f a cts a lleged : under all t.h e 
c ircums t ances , show that t here i s a s ubstantial 
c ont roversy , between parties havi ng adverse 
legal i nterests , of s u ff i cient immedi acy and 
reality t o warrant the is suance o f a declarato ry 
j udgmen t." [Quoti ng from Maryland Casualty 
Co . v . Pacifi c Coal & Oil Co. , 312 u.s. 27 0, 
27 3 (19 41 ) . J 

There can b e no doub t, g i ven the a lle ga tions of t he s upp l ementa l 

complaint , that t here i s s u c h a controversy a nd immed i a c y he r e 

with respect t o t he manner i n which Se ction 9 h as affec ted the 

. ab i lity of this Cour t to provide f u l l relief to the p l ain tiffs . 

Indeed , a number of t he aldermen have answered the suppl ementa l 

c omplaint , rather than moved to dismi ss it , thereby evidencing 

their c oncurrence as to suc h controversy and immediacy . 

It is clear t hat in these circumstances t h e aldermen are 

proper parties. 
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"[I]f the [declaratory judgment] action is to 
serve a useful purpose and put an end to the 
controversy, all persons interested in the 
subject matter of litigation should be made 
parties." 6A Moore's Federal Practice, p. 3146. 

In Diamond Shamrock the court noted that "all parties who 

have an interest in or could be affected by the outcome of the 

declaratory judgment action here have been joined" (416 F.2d 

at 709), and then said: 

"To avoid a partia l disposition of a 
controvers y, all persons who have an interest 
in the determination of the questions raised 
in a declaratory judgment suit should be 
before t he court. 28 U.S.C. §2201 contemp lates 
a pragmatic approach to the determination of 
l egal relations in a controversy between 
interested parties. " 416 F .2d at 710. 

Indeed, the Supreme Court h as observed that courts may refuse 

declaratory relief "for the non-joinder of interested parties 

who are not, technical l y s peaking, indispensable." Abbott 

Laboratories .v. Gardner, 387 U.S. 136, 155 (1967). And see 

General Investment & Service Corp. v. Wichita Water Co., 236 

F.2d 464, 466 (lOth Cir. 1956), where the Court said that the 

City was the real party in interest and was properly made a 

defendant in a suit against a water company where the real issue 

. involved action taken by the water company pursuant to a city 

ordinance. 

"Alternatively," the aldermen say, if positive action 

were required of the m that would be improper judicial interference 

with l egislative discretion. (p. 4.) Although that issue is 
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premature, the Court of Appeals for the Seventh Circuit, in 

Connett v. City o f Jerseyville , 125 F.2d 121, 124 (7th Cir. 

1941), s e ttled the legal question long ago: 

"It must be apparent by now that the 
law of this case is that this Court has the 
power and will e xercise it to compel the 
City to perform its clear legal duty. 

Courts have for years compelled city 
council s to do their legal duty , though the 
performance of that duty may require the 
exercise of d iscretion and be in t he perfor­
mance of legislat ive functions, such as 
levying taxes." [citations omitted.] 

CONCLUSION 

The motion to dismiss should be denied and the defendants 

required to answer the supplemental complalnt. 

March 13, 1972 

Alexander Polikoff 
109 N. Dearborn Street 
Chicago, Illinois 60602 
641-5570 

Respectfully submitted, 

Alexander Polikoff 
Milton I. Shadur 
Roger Pascal 
Cecil c. Butler 
Bernard Wei sberg 
Merrill A. Freed 

Attorneys for Plaintiffs 

By: 
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I N THE 
UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF I LLI NOIS , EASTERN DIVISION 

DOROTHY GAUTREAUX , e t a l., 

Pl a i ntiff s, 

v. 

CHICAGO HOUSING AUTHORITY , 
et · al . , 

Defenda nts. 

NOTIC E 

To: Patrick W. O'Brien, Esq . 
231 S. La Salle Street 
Chic ago, Illinois 60604 

Richard L. Curry, Esq. 
Corporation Counsel 
511 City Hall 
Chicago, Illinois 60602 

Wilson Frost , Esq, 
134 N. La Salle Street 
Chicago, Illinois 60602 

Alan N. Lasky, Esq. 
20 9 S. La Salle Street 
Chicago, Illinois 60604 

Seymour Simon, Esq. 
39 South La Salle Street 
Chicago , Illinois 60603 

Thomas E. Keane , Esq . 
111 W. Washington Street 
Chicago , Illinois 60602 

) 
) 
) No. 66 c 1 459 
) 
) No . 66 c 1460 
) 
) (Consol idated ) 
) 
) 
) 

James Murray, Esq . 
U.S. Attorney's Office 
219 s. Dearborn Street 
Chicago , I l linois 6060 4 

Alex Elson , Esq. 
El son Lassers & Wolff 
11 S. La Salle Street 
Chicago, I l linois 60603 

Marylou Hedlund 
930 Castlewood Terrace 
Chicago, Illinois 60602 

Harold T. Berg, Esq. 
33 N. La Salle Street 
Chicago, Illinois 60602 

Claude W. B. Holman, Esq. 
54 W. Randolph Street 
Chicago, Il l inois 60601 

PLEASE TAKE NO~ICE that we have this day fil ed the 

memorandum of plaintiffs ln opposition to the motion of several 



aldermen to dismiss the supplemental complaint, a copy of 

which memorandum is attached hereto. 

One of the Attorneys for Plaintiffs 

Alexande r Polikoff 
109 N. Dearborn Street 
Chicago , Illinois 60602 
641-5570 

CERTIFICATE OF SERVICE 

The undersigned, one of the attorneys for plaintiffs, 

hereby certifies that he ser ved a copy of the foregoing 

notice and the memorandum in opposition referred to therein, 

by mailing a copy of the same to the persons named in the 

notice at the addresses shown , this 13th day of March, 1972. 




