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This letter and enclosures constitute plaintiffs' 
i11itial rcspo11se to your oJ-der of Deccrnber 23, 1971, dirt:==ct­
ing the parties t~o prepare a proposed judgment_ order eml)cdy~ 
ing a comp:cehensive plan for relief. (See also our letter 
of April 27, 1972, a copy of which is enclosed for convenience.) 

Al·though vve are not now submitting a proposed j mJg­
ment order in final form, an outline of such an order and cup­
porting memor unda a; e enclosed. \ve are using this approach be­
cause it worked well in the developmc~t of the July 1, 1969 
judgment order. 'l'herc too we began with an outline of a pro­
p osed final order. Several very useful conferences were then 
held in chambers to discuss the outline and drafts of the jud.g­
men·t ordc:c Hhich emerged from it. The conferences were a.t­
tended .not only by the parties but by others invited by the 
Court, e.g., the u.s. Civil Rights Corrmission. We believe that 
such a procedure is appropriate for U1e development of the 
final order to be entered in this case. 

To that end on July 6 we will move in open court for 
a conference in cbambers to discuss the enclosed outline. Follow­
ing that and any subsequent conferences and formal hearings that 
may be held, w~ will move, again in open court, for the entry 
o£ a specific proposed final judgment order. In a related con-
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nection, a hearing is s~heduled for July 10 on the Court's 
previous order (entered on January 3) directing CHA to pre­
pare a specific plan for 7, 000 addi tio.t1al d\vellin.g units. 
W0 believe thal it may be appropriate to delay that hearing 
until after at least an initial discussion of the enclosed 
outline (sea VIII-A of the outline) and we will therefore 
also make that request. 

Accordingly, pursuant to notice we will appear be­
fore yon on July 6 to ask for a conference in chambers and 
a new da·te for the July 10 hearing. 

The enclosures witl• this lcttGr consist of the out­
line of a proposed judqment order and six supporting memoran­
da. Particular mention should be made of the last memoran­
dwn which is a response to BUD's proposed judgment order filed 
on April 26, 1972. I.i.UD's propo~al is fo:c a g0nc:...ral "best ef­
forts" type of orcJ.er. {1\Te take the same position as to HU!J' s 
proJ?Osal ·tha·l._ v.Ts took with resi_.)ect to CliA's similar proposal 
Lhree years ag0, namely, that specific affirmative relief is 
required and that a "best efforts" order is inadequa·te . 

Very truly yours, 

Alexander Polikoff 

ALP:kw 
Enc. 

cc: All counsel of ~ecord 

( 



IN THE 
UNITED S'l'A'rES DISTRICT COURT 

NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION 

DOROTHY GAUTREAUX, et al. 1 

-vs-

GEORGE hi. ROl'ilmY , et al ., 

Plaint i ffs, 

Defendants, 

No. 66 C 1 459 
66 c 1 460 

(Consolidated ) 

OUTLINE OF PROPOSED FINAL ORDER EMBODYING COM­
PRE HENSIVE PLAN FOR RELIEF (SUBMIT'rED PURSUANT 

TO ORDER OF DECEMBER 23, 1971). 

I. Definitions. It will be convenienL to define several 
terms to be used in the order. 

[Comment: To the extent pos sible definitions 
should be the same as or similar to the defi­
nitions in the July l, 1969 order - e.g. 1 the 
definition of "Dwelling Unit. "] 

II. Number of Dwelling Units to be Provided. The order 
should require 30,848 dwelling units to be supplied and 
offered to the plaintiff class. 

[Comment:. The Court has previously determined 
that 30,848 is the number of dwelling units 
which compri sed the discriminatory public hous­
ing program in Chicago. 29G F.Supp. at 910 . 
This i s therefore the number of nondiscrimina­
tory dwelling uni ts which should be offered 
to the plaintiff class as r el ief i n this case . 



For reasons mentioned in VII below we be­
l ieve that the new dw·elling units to be provided 
under the order should also be made available to 
eligible community residents - the so-called 
"neighborhood priority " feature of the j udt::rment 
order of July 1, 1969. Using the 50% neighbor­
hood priority of the 1969 order , and assuming 
that the full neighborhood priority is actually 
used by community residents , the tota l number of 
dwelling units required to be provided would be 
twice th.e number of units to be provided to the 
plaintiff class. Memorandum #l* shows that such 
number of dwelling units is appropriate i n rela­
·tion to the need for low income housing. How­
ever, if at any point CHA and HUD could demonstrate 
t hat a lesser 1nunber of dwelling units had satis­
fied the housing ne e~s of the plaintiff class, the 
program for providing additional dwelling units 
would be terminated.] 

III . Metropolitan Location of Dwelling Units. The order should 
provide for metropolitan-wide location of Dwelling Units . 

[Comment: In our letter to the Court of April 
27, 1972 , we said that a metropolitan location 
plan for the nevv dwelling units is necessary. 
The reasons for ~1at conclusion are given in 
Memorandum #2 . The stateme nts attached to the 
April 27 letter show that all parties appear to 
be in agreement on this issue. 

The order must of course define the metro­
politan area within which d\:Jelling units are to 
be provided. The so-called Chicago Illinois 
Housing Market Area , which is defined by HUD as 
the 6 Northeastern Illinois counties of Cook , 
Lake, Kane, McHenry, DuPage and Will, may be too 
l arge for purposes of this case , embracing as 
·it does substantial rural areas remote from Chi­
cago. In the Chicago area the U.S. Census Bureau 1 s 
general definition of a metropolitan area (a "Stan­
dard Metropolitan Statis·tical Area") is the same 
6 counties. However, the Census Bureau defines the 

* The memora11da referred to follo<v-J this outline 1 n numerical 
order. 
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"Chicago Urbanized Area " - a largely urban 
area within 1 but substantially smaller than, 
the 6 county area . This is the metropolitan 
area we suggest for purpo2es of the fina l 
judgment order. Memorandum #3 describes 
t he Chicago Urbanized Area. 

There is no doubt that t he Court has the 
authority to require metropolitan location . 
Where necessary to vindic2te federal constitu­
tional rights equity courts have the power to 
disregard local political boundaries. Such 
boundaries are uniformly held to be a matter 
of convenience, not sovereignty. Memorandum 
#4 collects some of the cases so holding.) 

IV . Dispersal Within the Chicago Urbanized Arc?. Excessive 
concentration of pul)lic housing should not be permitted; "mini­
ghett.os" and the creation of new, racially "impacted " areas 
must be avoided. Accordingly, the order must contain ( a) ap­
propriate provisions for the location of the new dwelling units 
on the now generally accepted "scattered-site" basis to assure 
against excessive concentrations of lovl income housing \vithin 
a com.'Tluni ty, and (b) so-called "fair share" provisions to assure 
dispersal among com.1·nuni ties. 

[Comment : Lmv- income housing dispersal on a 
metropoliLan basis is being implemented in 
various metropolitan areas across t he country 
t hrough so-cal l ed "fair share" plans. These 
plans assure that no conununi ty in the metro­
politan area will receive inapproprialely l arge 
amounts of low-income housing but that each com­
munity will receive its "fair share " of such 
housing. Memorandum #5 discusses such "fair 
share" plans. 

We are preparjng such a plan for th e Chi­
cago Urbafiized Area for t he dwelling units to 
be provided under the order. The plan will be 
ready for submis sion to the Court no later than 
September l, 19 7 2. 'rhe Court may wish to invite 
other parties , or even non-parties, to submit 
such plans if they desire to do so.) 
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V. Mechanism for Providing Dwelling Units Within tl a 

Chicaqo Urbani z e d Are a. The order should require c~~ F. 
and J1UD to p-rovide 0.\·Je lling units in accordance vli 'ch 
the dispersal and other provisions as promptly as possible. 

[Comment: Under state law (Ill.Rev.Stats. 
Ch. 67-1/2, §27c) CHA may operate anywhere 
i n the State of Illinois, subject outside 
of Chicago to the agreement of any local 
housing authority already constituted_ in 
the area. The judgment order should direct 
CHA to provide the required housing pursuant 
to such agreements; but the order should also 
specifically permit the required housing to 
be plovided by the local housing authority 
already constituted for the area, rather than 
directly Ly CHA, where ver at its option the 
local housing a uthority desires to do so. If 
withj.n a reasonable time local housing authority 
itself declined to provide the required housing 
and also refused to enter into an agreemen t to 
permit CHA to do so, plaintiffs would file a 
supplemental complaint to set aside (so far as 
necessary to implement the order in this res­
pect.) the state Jaw which requires such ar;ree­
ment. The order of this Court of April 10, 
1972, setting aside another state law which 
operated to frustrate relief in this case, is 
precedent for this form of relief. 

Public housing authorities are required by 
law (42 U.S.C.A. §1415(7)) ·to obtain the agree­
ment of the governing body of a "locality" wi·th­
in which they v.Jish "l:o provide housing. If wijchin 
a reasonable time any one or more of such agree­
ments necessary to carry out the provisions of 
the j udsrrnen t order is not obtained by C!IA or the 
local housing authority, as the case may be, a 
supplemental complaint would be filed to set 
aside the requirement of such an agreement to 
the extent necessary to avoid frustration of the 
order.] 

VI. Nature of the Housing to be Provided. Federal programs 
novl afford several different means of furnishing public hous­
ing or its equivalent. The order should give CHA and HUD 
appropriate flexibility in utilizing these programs. 
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[Comment: In addition to conventional public 
housing, leased public housing is an avaiJable 
option. The Third Circuit Court of Appeals 
has said that a moderate income housing pro­
gram (currently known as "Section 236 housing") 
employed in connection with another subsidy pro­
gram known as "rent supplement " is the func­
tional equivalent of public housing. 436 F.2d 
at 820. The Seventh Circuit Court of Appeals 
has said that such a program, as well as a re­
lated program known as "Sec·tion 2 3 5 housing," 
might be an appropriate means of providin:J re­
l ief in this case. 448 F.2d at 736, n.9. Any 
p rogram or combinations of programs which en­
able CHA and HUD to provide housing to the 
plaintiff class in conformity with the other 
provisions of the judgment order should be 
authorized.] 

VII. Tenant Assignment. Provisions similar in principle to 
those included in the 1969 judgment order respecting tenant 
assignincnt should be included to assu:r·e fairness in offering 
new dwelliny units to members of the plaintiff class, and to 
foster community acceptance and the integration of new units 
by offeljng a portion of them (e.g., 50%) to eligible.com­
munity residents. 

VIII. Interim Orders. Some dwelling units can and should be 
provided without wafting for approvul and implementation of 
the fair share plan for the Chicago Urbanized Area. Such units 
(including those to be provided under CHA's current 1500 unit 
reservation from HUD) will be "credited" against the total num­
ber of units required to be provided by the final order. 

A. An order should be entered respecting addi­
tional dwelling units within the City of 
Chicago (in addition to CH.F~ 1 S current 1 500 
unit program) to be provided by CHA in ac­
cordance \vith the 1969 order. 

[Comment: Perhaps, after discussion, such an 
order may be entered by agreement . If not, 
the hearing previously scheduled for July 
10 should be held in the near future and an 
appropriate order entered thereafter. ] 
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B . An order should be entered r~quiring an 
approp:r ia t.c pcrcen tagc of units in ne\\7 
Section 236 developments to be offered 
under a rent supplement program t o the 
p l aintiff class . 

C. An order should be entered requir i ng an 
appropriate percentage of units i n develop­
ments rec12iving Ft!A 1nortgage i ns1Jrancc to 
be offered under the Section 235 program t o 
t he plaintiff class . 

[Cornment: Perhaps, after discussion, such 
orders may be entered by agreement . If not , 
p laintiffs will move formally for such in­
t erim relief.] 

I X. MiscellRneous. Suitable provisions respecti ng report i ng , 
r e 'ccntion of jurisdiction , and other matters , as in the l9G9 
order, should of course he included , as well as a specific re­
quirement that CHA and HUD exercise their respective powe1s af­
f i rmatively to implement t he provisions of the order as rapidly 
as possible. 
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IN THE 
Ut'iiTED ST!I.T:CS DIS'rRICT COUR7 

HORTHERN DISTIUCT Of' ILLINOIS, EAST:CPl~ DIVISION 

DOROTHY GAUTREAUX, et al. , 

-vs-

GEORGE T;:;. ROI,·u\iEY , et al. , 

Plaintiffs, 

Defendants. 

No. 66 C 1459 
66 c 1460 

(Consolidated) 

HEHORP.l-JDA IN SUPPOHT OF PLAINTIFFS 1 OUTLINE 
OF PROl'OS:CD FINAL ORDER BivLoODYING COI1PREH:Sl,~­

SIVE J?LAl~ FOR ReLIEF 

MEHORi\NDm·1 #l.,.. 30,848 Additional Dvrelling Units Offered to 
th e Plaintiff Class is an Appropriate Numeri­
cal Measure of Relief in this Case. 

:r-1EMORANDW·1 #2 - The Additional D•,Jelling Units to be Provide(-~ 
Should be Located Throughout a Defined Metro­
politan Area. 

IVilit10r\ANDUM 4F3 - Descrip·tion and Discussio::1 of the Chicago Ur-
banized Area. 

MEMORANDUM #t1 - Local Political Boundaries are Matters of 
Convenience, not Sovereignty . 

.l\1EMORAl'iDUM #5 - Description and Discussion of "Fair Share" 
Plans for the Dispersal of Low Income Housing 
in Metropolitan Areas. 

MEM.ORJ\NDUM #6 - Response of Plaintiffs to Proposed Judgment 
Order ann .l'.ccompanying Haterials filed by HUD 
on April 26, 1972. 



l'1EHO P-1'\1\l DUM # l 

.30, 848 1\DDlTIO'_'JI.L Dl'lELLING UNITS OrFGRCD 
TO Tdl.: PL2\INT lPF CLASS IS AN APPROPRIATE 
NUl 2RIC]\:U I-I"Sl:..SURE Ol, RLLIEF IN THIS CASE 

Since the wrong to be remedied 1n this case consists of 

building 30 1 848 dv1elling unjts on a discrimina-tory basis, the 

remedy shoulcl be to offer an equivalent number of non-dis --

criminatory uniLs to the plainLiff class. But a court of equj.ty 

will not order vain or fruitless acts. Therefore the Court_ 

must be persuaded Jchat there is a need for such number of dwell-

ing units. 

One measure of need for lov1 inco::ne housing is the number 

of families eligible for such housing. In its opinion of Feb-

ruary 10, 1969 1 the Court noted that according to 1 960 census 

figures 264,000 Chicago families were eligible for public hous-

ing. 296 F.Supp. at 915. (1970 census income figures will not 

be available for several weeks.) A study funded in part by HUD 

and conducted for the Department of Development and Planning of 

the City of Chicago (the "DDP Study") indicates that as of 1967-

68 the number of eligible families in Chicago was 281,000.* 

* The study is enLitled "Housing Conditions in the City of 
Chicag-o." It is dated J:'vlay 1, 1968, and was supervised by 
Robert Ferber, Research Professor of Economics and Market­
i ng at the University of Illinois. The study was conducted 
under the auspices of the Department of Development and 
Planning of the City of Chicago and was assisted by a grant 
from llUD. 



The DDP Study uses several approaches to estimate both the 

need and the demand for public housing. It concludes: 

"Whichever approach is used, the estimates 
obtained in this study indicate a very large 
need and demand for publicly-assisted hous­
ing. In the case of public housing, this 
demar1d \vould seem to be somewhere betwc e n 
110,000 and 165,000 dwelling unit.s. 11 (p. 
7-22) 

The figures referred to in the Court 1 s opinion and in 

the DDP Study relate exclusively Lo the City of Chicago. 

Since the proposed final order in this case would encompass 

the subs·tantially larger Chicago Urbanized 1-\rea (sec Memor-

andurn #3, infra) , these figures are conservative in relation 

to the proposed order. 

If, as we suggest (see Section VII of the Outline of 

Proposed Final Order) , a 50% community priority provision is 

included in the final ordel, the total number of dwelling units 

called for by the order would be twice the number of units pro-

vidcd to the plaintiff class. Such number of dwelling units 

would be substantially belm1 \vhat appears to be · the need and 

the demand for public housing in the City of Chicago, let alone 

the Chicago Urbanized Area. 

However, it is also proposed that the final judgment order 

affinnatively provide that if at any point CHA and HUD could 

demonstrate tha·t offering a lesser number of new dwelling uni ·ts 

had satisfied the demands of the plaintiff class for non-dis-
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criminatory housing, the remedial program for additional 

dwelling units could be terminated at that point. 
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J:11EMORANDU.t1 # 2 

TBE ADDITIOi\fAL D'>J.CLLING UNITS TO BE PHOVIDED 
SHOULD BE LOCAT~D THROUGHOUT A DEriNED 

HE'J'ROPOLJTIJ~ l~REA 

We have previously observed (April 27 letter to Judge 

Austin) that each of the major defendants - CHA, HUD and the 

City of Chicago - agrees in principle that additional housing 

provided as relief in this case should be located throughout 

a metropolitan area and not concentrated exc lusively in Chi-

cago. Little elaboration should therefore be necessary here. 

ReceLtly HUD's Assistant Secretary for Equal Opportunity, 

Samuel J. Sinunons , said: 

"Central cities are losing whites and 
gaining Blacks. In spite of a gradual 
increase in the number of Blacks and 
other minorities living in the suburbs, 
the fact of the white noose around the 
country's largest cities is a largely 
unchangeG reality. The white trek to 
the suburbs has continued unabated in 
the last ten years and in the majority 
of the large metropolitan areas whites 
and Blacks still live largely separate 
l ives.''* 

Even more recently Secretary Simmons said: 

* Remarks by Assistant Secretary Simmons, issued J)y HUD NEWS 
for release on January 20, 1972, p. 3. Secretary Simmons 
said that Blacks make up 32.7% of Chicago's population but 
only 3.6% of the suburb's. Ibid. 



"This [1970 census] data tells us t.hat Black 
families are still increasingly crowded int.o 
central cities, ghettos and substandard rent­
al housing, while the major economic growth 
representing many thousands of jobs is tdking 
place in outlying suburban communities." 

(Remarks by Assist· ant Secretary Simmons 1 

issued by HUD NEWS for release on April 
27 , 1972, p. 1.) 

Secretary Sirnmons concluded, "It. lS impossible to solve cen-

tral city problems ln the central city alone." (Remarks of 

January 20, supra, p. 4 .) 

Secretary Romney has himself made the same observation: 

"['l'] he impact of the concentration of the 
poor and minorities in the central city 
extends beyond the city bounda~ies to in­
clude the su1.rounding communities. The 
city and the suburbs Jcogether mal:e up wha·t 
I call the 'real city.' To solve problems 
of the 'real city,' only metropolitan-wi~c 
soluLions will do." 

(Statement by Secretary Romney , 
December 9, 1971, Appendix A, 
pp. 15-16, to HUD's memorandum, 
filed December 17, 1971.)* 

* This view is articulated over and over again by HUD offi­
ci als and reflects the view of the national administration . 
For e:>::w"nple, here is Under Secretary of liUD Richard C. 
Van Dusen quoJcing from Vice President Agnew: 

"'I'here must be adopted in America a truly 
meLropolitan approach to the city's problems 

[T] he suburban resident who thinks he has 
fled Lhe city's problems, but can still enjoy its 
benefits, must realize that if the city dies - if 
the core rots - then the whole apple goes. He can't 
i ntelligently Lake the attitude , ' I've .moved out; to 
hell with it'." 

(Remarks prepared for de livery by Richard C. 
Van Dusen, issued by HUD NEWS for release 
on March 14 , 19 7 2, pp. 1 5-16. ) (footnote continued) 
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Related considerations support the need for metropolitan 

location of the housing to be provided under the order . Fore-

most ~mong these arc the realities of employment. As Secretary 

Simmons noted , the major economic growth representing many 

thousands of jobs is tal;:ing place in outlying suburban communi-

ties . Of Chicago in particular Secretary Simmons said: 

"As Nhites have left the cities, jolJs have 
left with them. After 19 60, three-fifUJS of 
a l l new industrial plants constructeJ in this 
country were outside of central cities. In 
some cases as much as 85% of all new industrial 
p l ants located outside central cities were in­
accessible to Blacks and other minorities who 
swelled ghetto populations. 

In the Chicago metropoJi·tan a1~ea, for ex­
ample, ·there were approxima-tely 550,000 new 
jobs created in the period between 1959 and 
1970. 0£ these, only 75,000 were in the City 
of Chicago. In other words nearly 87% of the 
area 1 s neH er.1p loyrnc.nt oppor !:unT+::Ces were sub­
i.1rbc..n, not central city, opport:unitj_Ps." 
· (Remarks of April 27, supra, pag~s 3-4 , 

emphasis added.)* 

(continued from page 2) 
Such concerns are especially relevant to the Chicago metro­
politan area: 

11 'rhe ex·tent of racial segregation in Chicago 
today is astonishing in its virtual complete ­
ness . . Reinforcing the segregation of b l acks 
within most central cities, is their virtual ex­
c l usion from subu.rban neighborhoods. 11 

(Remarks of April 27, supra, p. 2. ) 

* Secretary Simmons also said: 
"[ A] study has found thnt during the last 

five years, the suburbs of the 40 largest metro­
politan areas gained 85 percent of th8 new jobs 
in manufacturing, wholesale and retail t rade and 
re l ated services. 

Th.is means that the jobs requiring the low­
es t skills and paying the lowest scale are l eav­
ing the pity , and they are also leaving beh i nd 
the workers - black and white - who can fi ll 
tho:;e j o1•s." 

(Remarks o£ January 20, supra, p. 6 . ) ( footnote 
continued ) 
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The President himself has said ~hat equal employment 

op~ortunity goes hand in hand with equal housing oppor- . 

turli ty.: 

"Another price of racial segreg·ation is 
being paid each day in dollars: i n wages 
lost because minority Americans are unable 
to find housing near the suburban jobs for 
which they could qualify. Industry and 
jobs are leaving central cities for the 
surrounalng areas. Unless minority workers 
can move along with the joLs, the jobs that 
go to the suburbs will be denied to the 
minorities - and more persons who want to 
work will be added to ~1e cities' unemploy­
ment and welfare rolls.n 

(Richar . M. Nixon , Statement on 
Federal Policies Relative to 
Equal Housing Opportunity , June 
11 , 1971.) 

Were this Court to order that the new h ousing needed to 

provide f1ll relief in this case be located exclusive l y within 

the central city of Chicago (even if it were possible to do so 

in a desegregated menner within a reasonable time , wh i ch l S 

not likely) , the Court would be ignoring a vital facto r bear -

( continued from pag e 3) 
From 1955 througl1 1969 Chicago's share o f jobs within the 
six-county metropolitan area decreased by 1 7% ; Chicago ' s 
miniscule overall job gain , 14,443, may be contrasted with 
t he gain in McHenry County, 1 4,444, whose 1970 population 
was thirty times smaller than that of Chicago . (Statist i cs 
deriv~d fiom, Employment Covered Under the Illinois Unemploy ­
ment Compensation Act, Survey by Chicago PosLal Zones and 
Mayor Suburban Communities, 1955-65, 1957-69 , Bureau of 
Employmen t Security, State of Illinois. ) The impact of Chi­
cag·o' s lack of gro vth of jobs has been greatest i n ·the areas 
in which low-income blacks live . Between 1955 and 1969, a 
net loss of 61 , 577 jobs was suffered by the geographic areas 
of Chicago whi ch contain almost 90% of all CHA fami ly units . 
(Ibid.) 
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ing on the location of low lncome housing - its r elation-

ship to job opportunities. Surely a court of equity must 

take such a factor into account in determining the form of 

relief to be provided. 

Similarly the court may take into account educationa l 

and other considerations. Children of the plaintiff class 

attend largely segregated Chicago schools while most subur-

ban schools remain overwhelmingly white . * Secretary Romney, 

describing the efiect of concentrating public housing in par-

ticular areas of central cities , h as ,mentioned still other 

problems: 

"[O] ne o f the things we are undertaking 
to do and have been undertaking to do i s 
to get a broader distribution of this 
[public housing] and to prevent its being 
concentrated so that you have got al l the 
problem families concentrated in particu­
lar areas i n these centra l cities. Be­
cause that aggravates the whole problem o f 
law enforcernent and preventing crime and 
so on." 

[Hear i ngs before the Subcommittee 
on Housing of the House Committee 
on Banking and Currency, Housing 
and Urban Dev e l opment Legis l a tion 
- 1971, p. 281.) 

* Th e Advisory Comn:tission on Intergovernmental Relations 
says that "on the educational front, ·the central citi es 
are falling further behind their suburban neighbors with 
each passing year ," and that "urban children who need edu­
c ation the most are receiving the least." (Fiscal Balance 
in tlle American Federal System, Vol. II, Metropolitan 
Fiscal Disp.J.ri ties, Advisory Comrnission on Intergovernmental 
Relations , Washington , D.C. , 1967, pp. 5 and 6.) 
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Finally, plaintiffs are entitled to relief as promptly 

as feasible. Although redevelopmen·t of obsolete commercial 

and industrial areas within the City affords significant po-

tential for new housing, the reality is that vacant land may 

be developed far more quickly than improved land. In the 

Chicago area, 95% of all vacant land is in the suburban areas.w 

* * * 
For all of these reasons prompt, complete and effective 

relief is not possible if the new housing to be supplied as 

relief is confined to the City of Chicago. The final judg-

ment order should require instead that the nev-r housing be 

dispersed throughout an appropriate metropolitan area. The 

metropolitan area suggested for this purpose is described 

in Memorandum #3. 

* Survey of Vacant Land, City of Chicago, U.S. Govt. 
Printing Office, 19GB, The Report of the President's 
Commission on Urban Housing, Technical Studies ·, Vol. 
I I, p. 338. 
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MEMOR.ll,.J'JDUM # 3 

DESCRIP'l'ION AND DIS CUSSION OF 'rHE CHICAGO 
URBANIZED AREA 

The Bureau of the Census recognizes approximately 250 

so-called "Standard Metropolitan Statistical Areas " (E:;MSAs ) 

in the 1970 census. The SMSA for the Chicago area cons is ts 

of the 6 northeastern Illinois counties of Cook 1 Lake, McHenry, 

Kane, DuPage and Wil l. Although defined by HUD as the Chica-

go Housing Milrket A:r-ea, the Chicago SlvlSA may be an i nappro-

priate met£opolitan area for purposes of relie f ln this case 

because it includes large rural areas remote from Chicago. 

The Census Bureau also defines "Urbanized Areas. ' ~ The 

Bureau says that the major objective in delineating urb anized 

areas is "to provide a better separation of urb an and rural 

housing in the vicini·ty of the larger cities." ( 1970 Census 

of Housing, General Housing Characteristics, Illinois, HC ( l)-

Al5, Appendix A, p. 2.) As defined by the Bureau, an urbanized 

area consists of a central city or cities of 50,000 or more 

inhabitants and surrounding closely settled terr i·tory. 

The Chicago Urbanized Area (which contains 69% of the popu-

la tion of ·the 6 county SMSA) includes much of Cook County, a 

substantial portion of DuPage County, an eastern portion of 



Lake County, and a very small portion of northern Will County. 

'I'his is the area we suggest for provision of relief in this 

case. ' ·A map of the Chicago Urbanized Area is attached to this 

memorandum. 
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MEMORANDUM # 4 

LOCAL POLITICAL BOUl'WARIES ARE JI1ATTEES CF 
COJ'JVENlEl JCE r NOT SOVER::;IGNTY 

Local political boundaries are a matter of conveni e nce, 

not sovereignty, and they may be disregarded when necessary 

to vindicate federal constitutionaJ. rights. The Supreme 

Court, lower federal courts and state courLs uniformly so 

hold. In Reynolds v. Sims, 377 U.S. 533 , 575 (J.964), the 

Supreme Court said: 

"Political subdivisic.ns of States­
counties, cities, or whatever- never 
were and never have been considered 
as sovereign ent::_. ties. Rather, they 
have been traditionally rega rded as 
subordinate goverrnnental instrumen­
talities created by the State to assist 
j n the carrying out of state governmen­
tal functioJ.1s." 

In H ane:r. v. Coun·ty BoarCl of Education of Sevier County, Ark. , 

410 F.2d 920, 924-25 ( 8th Cir. 1969), the EighihCircuit Court 

of Appeals said: 

"Sta·te legislativ'e district lines, con­
giessional districts and other state poli­
tical subdivisions have long ago lost their 
mastery over the more desired effect of pro­
tecting the equal rights of all citizens 

. Political subdivisions of the state are 
mere lines of convenience for exercising divided 
governmental responsibilities. They cannot 
ser ve to deny federal rights. " 



And in Jenkins v. Township of Morris School District, 

279 A.2d 619, 628 (S.Ct. N.J. 1971 ) , the Supreme Court of 

New Jersey said: 

"[P] oli·tica l subdivisions of the states 
whether they be 'counties, cities or 
whatever' are not 'sovereign entities 1 

and may readily be bridged when necessary 
to vinnicate federal constitutional rights 
and policies." 

Since subdivisions within states are creations of the 

state to serve state functions and policies, the extent of 

whose powers and territories continues to rest in the dis-

creti on of the stat .. e, Reynolds v. Sims, supra 1 3 7 7 U.S. at 57 5, 

the doctrine that boundaries may be bridged when necessary to 

v i ndicate federal constitutional rights is merely one facet of 

the broade r principle that, 

" [S ] tate policy must give way \vhen it 
operates to hinder vindication of federal 
constitutional guarantees." Board of Ed­
ucation v. Swann, 402 U.S. 43, 45 (1971). 

In one context or another the cases which employ this 

principle are almost wi thou·t number. See, e.g. ,. i n addition 

t o the cases referred to above, Swann v. Board of Education, 

402 U.S. 1 , 2 7-29 (1971); Davis v. School Cornn'rs of Mobile 

County r 4 0 2 U . S . 3 3 , 3 7 - 3 8 ( 19 7 1) Lucas v. Forty-fourth Gen-

eral Assembly, 37 7 U.S. 713, 739 (1964); Gray v . Sanders, 372 

U. S. 368, 381 (1963 ) ; Gomillion v. Lightfoot , 3 64 U.S. 339, 

3 44 - 45 ( 1960 ) ; Lee v. Macon County Board of Education, 448 
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F.2d 746, 752 (5th Cir. 1971); Stout v. United States , 448 

F.2d 403 (5th Cir. 1971); United Stn~es v. State of Texas, 

447 F.2d 441, ~43-44 (5th Cir. 1971), affirming orders re-

ported at 321 F.Supp. 1043 and 330 F.Supp. 235; Haney v. 

County Board of Education of Sevier County, 429 F.2d 364, 368-69 

( 8th Cir. 1970); United States v. Indianola Municipal Separate 

School District, 41 0 F.2d 626, 630-31 (5th Cir. 1969); Hall v. 

St. Helena Parish School Board , 197 F.Supp. 649 , 658 (E.D. 

La .. 1961 ) . 

There i s , therefore r ample and uniform precedent ·to sup-

port a determinntion by a court of equity to disregard local 

boundaries wherever such disregard is determined to be nee-

essary to vindicate federal constitutional rights. 

On June 16 HUD filed with the Court a copy of the re-

cent decision of th£ Fourth Circuit Court of Appeals in 

Bradley v. School Board of Richmond. The Bradley decision re-

versed a district court order requiring consolidation of the 

Richmond school system with hlo adjoining school systems in 

o rder to achieve racial balance in the Richmond system. Pre-

sumably HUD filed the.Bradley opinion to suggest that the law 

may not permit metropolitan-wide relief in this ~ase (although 

nothing like consolidation of school districts is here pro-

posed) . 
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The Bradley opinion is a very narrow decision which 

does not in any way modify the general principle stated 

above. Unlike this case, in which the Court is still 

striving to achieve a full remedy for the wrongs of the 

past, Bradley is a case in which the full relief of com-

plete desegregation had already been provided by earlier 

orders of the district court. Accordingly, the court of 

appeals said, the purpose of the further order it revers-

ed was to move beyond a remedy for segregation to achieve 

"racial balance" (fir sJc sentence of the opinion, p. 2 ). Such 

"further intervention" by the district court was the reason 

for reversal: 

"When it became 'clear thaJc state-imposed 
segregation . [had] been completely 
r emoved,' Green, supra at 439, within the 
school dist1.ict of the ci·ty of Rich .. rnond, 
as adjudged by the district court, further 
intervention by the district court was 
neither necessary nor justifiable." (p .. 29 
of opinion.)* 

Here, of course, state-imposed segregation has not yet 

been remedied; that is what this Court is now trying to accom-

plish. Bradley does not speak to that situation.** 

* Elsewhere too the court made it clear that the remedy of a 
unitary school system had already been provided by previous 
lower court orders: 

"It is thus established that in each of the 
three school districts the foDnerly dual system 
of schools has been disestablished and effectively 
replaced with a unitary school system within which 
no child is excluded from any school by reason of 
his race." (p. 15 of opinion. ) 

** In a post-Bradley order, ln a school desegregation case 
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* * 
It is clear that, if necessary to vindicate federal 

constitutional rights in this case, the Court may disre-

gard local bounaaries to fashion effective relief. 

(continued from page 4) 
in which relief had not yet been achieved, a federal dis­
trict court in Detroit ordered the preparation of a metro­
politan-wide plan for relief. The court said: 

"The court~, in its findings of fact and 
conclusions of law, concluded that "re-
lief of segregation in the Detroit public 
schools cannot be accomplished within the 
corpor ate geographical limits of -the ci-ty," 
and e1at it had the authority and the duty 
to look beyond such limits for a solution 
to the illegal segregation in the Detroit 
public schools. Accordingly, the court 
ruled, it had to consider a metropolitan rem­
edy for segregation." 

The quotation is from page 2 of an order entered on June 
14, 1972 in Bradley v. Milliken, Civil Action 35257, E.D. 
Mich., a copy of which is attached hereto. 
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: 

RONALD 

v. 

WILLIAM 

and 

BRADLEY, 

UNITED STATES DISTRICT COURT 
El\STERN DISTRicr OF tHOUGAN 

SOUTHEIU1 DIVISION 

et al., 

P l aintiffs 

) 
) 
) 
) 
) 
) 

·" ' \ 

G. MILLIKEN , et a!. , ) 
) 

Defendants ) 

) 
) 

·"' . 

~ . ' _, ·-

DETROIT FEDERATION OF TEACHERS, 
LOCAL ·2 31, AHERICAN FEDERATION 

) 
) 

CIVIL ACTION NO: 
35257 

OF TEAOiERS, AFL-CIO, ) 

and 

DENISE 

et al. 

1-iAGDO\'i'SKI I 

) 
Defendant- ) 
Intervenor ) 

) 
} 

et al ., ) 
) 

Defendants- ) . 
Intervenor ) 

) 
} 

RULING ON DESEGREGATION AREl\ 
AND 

ORDER FOR DEVELOPl'tENT OF PLAN OF DESEGREGATION 

~ 

On September 27, 1971 the court made its Ruling on 

Issue of Segregation, holding that illegal segregation exists 

in the public schools of the City of Detroit as a result of a 

course of conduct on the part of the state of Michigan and the 

Detroit Board of Education. Having found a constitutional 

violation as established, on October 4, 1971 the court 

directed the school board defendants, City and State, to 

·develop and submit plans of desegr.egation, designed to 

achieve th e greates t possible degree of actual desegregation, 

taki~g into account the practicalities of the situation. The 

directive called for th e submission of both a "Detroit-only" 

and a "Metropo~itan" plan. 

/ 



Pl~ns for the dcscgrcgQ tion of th e Detroit schools 

were submitted by the .Detroit Doard of ~ducation and by the 

~laintiffs. Following five days of hearings the court found 
r 

that while plaintiffs ' plan would accomp lish more d esegregation 

than now obtains in the system, or which would be achieved under 

either Plan A or c of the Detroit Board of Education submissions, 

none of· the plans would result in the desegregation of the 

public schools of the Detroit scbool district. The court, 

.· ; in its find ings of f a ct and conclusions of law , concluded that 

"relief of segregation in the De troit public schools cannot 

be accomplished within the corporate geographical limits of 

the city , " and that it had the author~.ty and the duty to 

look beyond such l imits for a solution to t.he illegal segre-

gation in the De t ro it public schools. Jl. c cordingly, the court 

ruled,it had to consider a metropolitan remedy for segregation. 

The p arties submitted a n~~ber of plans for metropol itan 

desegregation. The State·Board of Education submitted six-

without recommendation, and >vithout indic ati ng any preference. 

,j With the exception of one o f these, none could be co nsidered as 
' 

designed to accomplish desegregation. On the o ther ha nd 

t he proposals o f intervening defendant r-lagdowski, et al., 

the Detroit Boar<! of Education and the plaintiffs \vere all 

good faith efforts to accomplish desegr ega tion in the Detroit 

metropolitan area. The three plans submitted by these parties 

·have many similarities, and all of them propose to incorporate , 

geographica lly, Lmost--and in one i nstance , all--of the three-

county· a r ea of Hayne, <?akland ~nd Macomb. 

The hear in g on the proposals h ave set the framework , 

and h ave articulated the cr i t eria and co ns iderat ions, for 
' . 

developing and evaluating an effective plan of me t ropo li ta n 

desegregation •. None of th e submissions represent a complete 
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plnn for the effective and equitable d~segregation of the 

metropolitan area , capable of implementation in its present 

form. The court will therefore draw upon the resources of 
.r 

the p~rties to devise, pursuant to its directiort , a 

constitutional plan of desegregation of the Detroit public 

schools. 

Based on the entire record herein , the previous oral 

and written rulings and orders of this court , and the 

Findings of Fact and Conclusions of Law filed herewith, 

IT IS ORDERED: 

I. 

A. As a panel charged with the responsibility of 

preparing and submit ting an effective desegregation plan in 

accordance with the provisions of this order, the court 

appoints the follmdng: 

* 

1. A des ignee of the State Superintendent of 
Public Instruction;* 

2~ Harold Wagner, Supervisor of the Transportation 
Unit in the Safety and Traffic Education 
Program of the State Department of Education; 

3. Merle Henrick~on, Detroit ~oard of Educatio n ; 

4. Aubrey Mccutcheon, Detroit Board of Education; 

5. Free~an Flynn, Detroi t Board of Education; 

6. 

7. 

8. 

9. 

Gordon Foster, expert for plaintiffs; 

Richard Morshead , representing defendant 
Magdowski, et al.; 

* A designee of the riewly intervening defendants; 

Rita· Scott, of th e Michigun Civil Rights 
Comrn ission. 

The designees of the St<:!tc Superintendent of Public 
-.In struction u nd nc·.·.'ly intervening defendants s hull be communicated 
to the court ~ithin se:vcn d~y ... of Lh e entry of th is order. In 
th e · event the n C'\·.•ly intervening defcnd;:Jnts c <:1nnot agree upon u 
designee , they m0y e<1ch .suhmil a nominee v1ithin seven dily.s frc1n 
the entry of this ord<~t", and the cout'"t sh<~ll select one of th e 
nominees as represcntQtive of said defcndilnts. 



-:· 

... ! 

i: 

Should <:.111y designated membe r of this panel be una!:>le 

to serve, the other mc~bers of the panel shall elect any 

necessary replacements, upon notice to the court and the 

parties. in the abs ence of obj ections within five days of 

th e notice, and pending a final ruling , such designated 

replacement shall act as a member of the panel. 

B. As soon as possible, but in no ~vent later than 

45 days after the issuance of this order, the panel is to 

d evelop a plan for the assignment of pupils as set forth below 

in order to provide the maximum actual desegregation, and 

shall develop as well a plan for the transportation of pupils , 

for ·implementation for all grades, schools and clusters in 

the desegregation area. Insofar as required by the 

cirCUifiSt<lnCCS 1 Which are to be detailed in particu::..ar 1 the 

panel may reco~~end i~nediate implementation of an interim 

desegregation plan for grades K-6, K-8 or K-9 in all or in 

as many clusters as practicable, with complete and final 

desegregation to proceed in no event-later than the fall 

1973 term. In its transportation plan the panel shall, 

to meet the needs of the proposed pupil assignment plan, 

make recommendations, including the shortest possible time­

table, for acquiring sufficient additional transportation 

facilities for any inte rim or final plan of desegregation. 

Such reconu-ne ndations shall be fil e d forth\>'ith and · in no 

event lijter thpn 45 ~ays af~er the entry of this order. 

Should it develop that some additional transportation 

equipment is needed for an int e rim plan , the panel shall 

make recommendations for such acquisition vJithin 20 days 

of this order. 
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c. The purtics, their agents, employees, s uccessors. 

and all others huving actual notice of this o rder shall 

cooperate fully with the panel in tl1cir assigned ~ission, 

including , but not l imited to , the provision o f data and 

reasonable full and part-time staff assistance as requested 

by the pan~ l . The State defendants shall provide support, 

accreditation, funds, and otherwi se take al l actions necessary 

to insure that local officials and employees cooperate fully 

with the panel. All reasonable costs incurred by the"panel 

shall be borne by t·he St<J.te defendants; provided, however, 

that staff assistance or other services provided by any 

school district, its employees or agents, sha l l be without 

charge, and the cost thereof shall be borne by such schooJ. 

d istrict. 

II. 

A. Pupil reassignment to accomplish desegregation 

o f the Detroit public ichool~ i s required within the geographical 

area which may be described as encompassing the following 

school districts· (see Exhibit P.M. 12 ) , and hereinafter 

referred to as the "desegregation area": 

Lakeshore 
Lakeview 
Roseville 
South Lake 
East Detroit 
Grosse Pointe 
Centerline 

. Fitzgerald 
van Dyke 

-Fraser 
Harper 1·loods 
1·7urren 
\varren Woods 
Clawson 
Hamtramck 
Lamphere 
1-ladison He ights 
Troy 

Birmingham 
Hazel Park 
Highland Park 
Royal Oak 
Berkley 
Ferndale 
Southfield 
Bloomfield Hills 
Ouk 'park 

· Redford Union 
Hest Bloomfield 
Clarenceville 
Farmington 
Livoniu 
South Redford 
Crestwood 
Dearborn 
Deurborn Heights 
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Fa.:i.rlane 
Garde n City 
North Dearborn Heights 
Cherry Hill 
Inkster 
·'l'~ayne 

'l'le stwood 
Ecorse 
Romulus 
Taylor· 
River Rouge 
Riverview 
11yandotte 
Allen Park 
Lincoln Park 
.l-1clvindale 
Southgate 
Detroit 
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Provided, hov.'cvcr, that if in the actuul assignment of 

pupils it appears nc~cssary and feasible to achieve effective 

-
and complete racial desegregation to reassign pupils of 

another district or other districts, the desegregation panel 

mz.y, upon notice to the parties, apply to the Court for 

an appropriate modification of this order. 

B. Within tl_1e limitations of reasonable travel 

time and distance factors, pupil reassignments shall be 

effected within the clusters described in Exhibit P.M. 12 

so as to achieve the greatest degree of actual desegregation to 

the end that, upon implementation, no school, grade or class-

room be substantially disproportionate to the overall pupil 

racial compos ition. The pan.el may, upon notice to th~ 

parties, recommend reorganization of clusters within the 

desegregation area in order to minimize adrninis tr a tive 

inconvenience, or time and/or nwnbers of pupils requiring 

transportation • 

c. Appropriate and safe transportation arrange~ents 

shall be made available without cost to all pupils assigned to 

schools deemed by the panel 'co be other than "walk-in" 

schools. 

D. Consistent with the requirements of maximwn 

actual desegregation, every effort should be made to mini.rnize 

the nwnbers of pupils to be reassigned and requiring trar.s-

portation, the time pupils spend in transit, and the nwnber 

and cost of ne\v transportation facilities to be acquired by 

utilizing such techniques as cluste ring, the "skip" technique, 

islan6 z oning, reasonable staggering of school hours, and 

maximization of usc of existing lransportation facil~ties, 
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including buses owned or le~sed by school districts and 

buses operated by public transit authorit i es and private 

charter compunies. The panel shall develop appropriate 
·r 

recorruncndations for limiting t ransfers \~·hich affect the 

desegreg<.~tion of particular schools. 

E. Transportation and pupil assignment shal l, 

t o the extent consistent with maximum feasibl e desegregation, 

be a two -\·;ay pro_cess with both black and white pupils sharing 

the responsibility for transportation requirements at all 

grade levels. In the determination of the utilization of 

existing, and the construction of new, facilities, care 

shall be t aken to randomize the location of particular 

grade levels. 

F. Faculty and staff shall be reassig~ed, in 

keeping with pupil desegregation; so as to preven·t the 

creation or continuat ion of the identification of schools by 

reference to past racial composition, or the continuation of 

substantially disproportionate racial ~ompos ition of the 

faculty and staffs, of the schools in the desegregation area. 

The faculty and staffs assigned to the schools within the 

desegregation area shall be substantially desegregated, 

bearing in mind, however , that the desideratum is the balance 

of faculty and staff by qualifications for subject and grade 

level, and then by race, experi~nce and sex. In the context 

of the cv idenae in .this case, it is appropriate to require 

assignment of no less than 10% black faculty and staff at 

each school , and vJhere there is more than one building 

administr ator , e\·cry effort should be ·mude to assign a 

bi-racial ac1minis lrativc team. 
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G. In the hiring, <.tssignmcnt , promotion, demotion, 

and dismissal of faculty and staff , racially non-discriminatory 

criteria must be developed and used; provided, - however, 

there shal l be no reduction in efforts to increas e minority 

group representation among faculty and staff in the · 

desegregation area. Affirmative action shall be taken to 

increase minority employment in all levels of teaching and 

. ! administration. 

·~. 

H. The restructuring of school facility utilization 

necessitated by pupil reassignments should produce schools 

of substantially like quality, facilities, extra-curricular 

activities and staffs; and the util~zation of existing 

school.capacity through the desegregation area shall be 

made on the basis of uniform criteria. 

I. The State Board of Education and the state 

Super intendent of Education shall with respect to. all school 

construction and expansion, "consider the factor of racial 

balance along with other educational considerations in 

making d e cisions about new school sites, expansion of 

pr~sent facilities * * * '' ; and shall, within the desegregation 

~rea disapprove all proposal s for new construction or expansion 

·· of existing ·facilities when "housing.patterns in an area would 

result in a school largely segregated on racial* * * lines ," 

all in accordance with the 1966 directive issued by the state 

. 
Board of Education to local schoo l bo~rds and the state 

Board ' s "School Plant "Pl a~n ing Handbook" (see Ruling on Issue 

·of segregation, p. 13. ) . 

J. Pending further orders of the court, existing 

school djstrict and rcgion~l boundQries and school governance 
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arrnngements will be maint~incd and continued, except to 

t h e exten t necessary to effec t pupil and faculty d e egregation 

a s set forth herein ; provided , however , that existing admin i stra-

t ive, financial , contractual, property and governanc e arrange -

ments shc:t l l be examined, and recoiiullendation.s for their 

temporary and permanent retention or mod~fica~ion shall be 

made , in l ight of the need t o operate a n effectively desegregated 

_system o f schools. 

' ' 
: ~ K. ·At each school within the desegregated area 

p rovision shall be made to insure that the curricu l um , 

activit i es, and conduct $tand3rds respect the diversity of 

' .J students from differing ethnic backgrounds and the dignity and 

safety _of ~ach in~ividual, students , faculty 1 s t aff and parents . 

L. The defrindants shall, t o i nsure the effective 

d esegregation of the schools in t he desegregation ar~a , take 

immediate action incl uding , but. not limited to , the 

establishment or expansion o f in-service training of faculty 

I 

~ 'j 
J 

and staff, create bi-racial commit.tees, employ black counselors, 

a nd require bi-racial and non-discriminatory extra-c urricular 

activities. 

III. 

The State Superintendent of Publ i c Instruction, with 

the assistance of the other state defendants, shall examine , 

and make reconuncndations , consistent ;..rith the principles 

establ i shed above , fo.r- appropriate interlin and f i nal arrange-

ments for the (1 } fin<:mcial , (2} administrative and school 

govern~ncc , and (3 }· contractual arrangements for the opriration 

of the schools Hithin the dcscgrcg~tion <:~rcu. , including steps 

for unifying, or olhen;ise mo}:ing uniform the personnel 
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~v~L~Lc~, proccdurus, contr~cts , nnd property arrangements 

of the v~rious school districts. 

Within 15 days of the cntr; of this order , the 

Superintendent shall advise the court and the parties of his 

progress in preparing such reco~~endations by filing a 

written report with the court and ~erving i t on the parties. 

In not later than 45 days after the entry o f this order, 

the Superintendent shall file wi th the c ourt his recommendations 

for appropriate interim·and final relief in these respects. 

In his examination and reco~'nendations , the 

Superintendent, consistent wi t h the rulings and orders of this 

'c ourt, may be guided , but not limited, by existing state law; v 
where state law provides a convenient and adequate framework 

f or interim or ultimate relief, it should be followed, where 

state law either is silent or conflicts with what is netessary 

to achieve the objectives uf this order, the Supe1:intendent 

:shall independently recornme.r1d what he deems necessary. In 

particular, the Superintendent shall e:..~amine and choose one 

appropriate i nterim arrangement to oversee the imrnediate 

implementation of a plan of desegregation. 

IV. 

t 
Each party may file appropriate plans or proposals 

for inclusion in any finai order which may issue in this 

c ause. The intent of this order is to permit all the parties 

t o proceed apace with the task b~fore us: fashioning an . 

effective plan for the desegregation of the Detroit public 

schools. 

Fifteen dQys after the filing of the reports 

r equired herein, hearings will begjn on Qny proposal to modify 

Qny interim pl~n prep~rcd by the p~nel and all other m~tters 
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wh ich moy be incident to the i.ldopti.on and implementat i o n of 

a ny interim plan of dcsegreg~tion sub~itted . The part ies 

arc placed on notice that they arc to be prepare~ i.lt that 

t i me to present their objections, a lternatives and mod i fications . 

At such hearing the ~ourt will not consider objections to 

:desegregation or p.tcpos als offcr e:d "instead " o f desegregation. 

Hearings on a fina l plan of d e s e gregation will be 

set as circumstance s require . 

. : DA'rE: JUNE ~~ 1 972. 

~4)~~-t1k 
/ Stephe1/· Ro t h--­

Un i t ed Srates Di~Lrict Judge 

• 
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MEMOR.f\J'>JDUM # 5 

DESCRIPTION AND DISCUSSION: OF "FAil~ SHARE " 
PLANS FOR '-rHE DI SPEHSAL OF LO:v INCOHE 

HOUSING IN HETROPOLITAi\l l\RLAS 

I-IUD has encourag~d, r evlG.rded, i ndeed i ns is ted upon, ·the 

development of so-called "fair share " plans for a llocating low 

and moderate-income hous in g throughout metropolitan areas · 

Secretary n.ornney recently c haracterized one such plan for the 

VJashington, D. C . area as a "giant stride" toward achieving a 

balanced housing progJ:am "for the 1 r eal city 1 of Washington. " 

(Quot.ed in Remarks by Ass i s·tant Secre-tary s ·c:nnuel LT. Sim .. TUons ' 

issued by HUD NEWS for release on January 20, 1972, p. 9.) 

Earlier Secretary Romney had said: 

"The Dep0.rtment vwuld be happy to reward 
Metropolitan Washington with a bonus of 
housing units beyond what the area would 
normally receive as a means of encouraging 
the CounciJ of Governments' effor-t toes­
tablish a fair share plan on a. 1 real ci-ty 1 

basis . tr (Secretary Romney , October 27, 
1971 - quoted in Fair Share Eousing Formula , 
M.e·tropoli tan Hashington Council of Govern­
ments, J anuary, 1972.) 

In i·ts "Response" filed on J>_pril 26 1 1972, HUD described the 

Dayton, Ohio fair share plan, which it charac-terized as "boldn 

(H.UD Response, pp. 26-27), and filed a surrmary of the plan wi th 

th e Clerk of this Court. (Exhib i t 15 to HUD 's Response.) 

In one recent i nstance HUD insisted upon t he preparation of 



a fair share plan as a condition of ma~ing planning funds 

available. On .f\Iarcl1 31, 1971, HUD withdre\'l its support of 

a housing study l:J r:;i .:1; conducted by Lhe Southeas ·tern \'hscon-

sin Regional Planni ng CorrL'Tlission (SmvRPC) for Milwaukee and 

six surrounding counties.* HUD said its primary concern 

with the SE\IlRPC housing program was it.s lack of a "short 

* Le t·t.cr from EC::.v:ard M. Lev in 1 Jr. , actj ng Assistant 
Region.J.l Admin.istrator for I1c. tropolitan Planning 
and DevelopmenL, Chicago Regional Office of BUD, to 
George C. Bertc.rlu, Chairman, Southeastern Wisconsin 
Eegional Plannin.y Comrrtiss..i.on. 

HUD 1 s Response fj_led l>~pril 26, 1972 explains its i n­
sistance as follm·IS : 

'
1The Housing and U.cb.J.n Development Act of 
1968 amended Section 701 of the Housing 
Act of 1954 to require tha~ 1 Planning car­
ried out with assistance under this sec-
tion s~all also include a housing element 
as part of the prepa1.:-a·tion of compx:cL.cns:Lve 
land use plans, ' ( 42 U.S.C. §4Gl(a )) . 
Since the pas3age of the Housing Element 
requirement. in 1968 1 HUD has reflected the 
statutory mandate in the various rules~ regu­
lations and policies governing related HUD 
grants. 

Beginning in 19 G 8, all c..pplications from 
eligible local , regional and state plan-
ning agencies for federal financial assis­
tance in the preparation of plans to guide 
orderly g1:owth and ccvcJ opment in each jur­
isdiction, were required to incorporate an 
ongoing process of action oriented planning for 
the improvemen t of housjng opportunities -with 
particular atten)cim1 to the needs of lm'l in­
come and rni nor i ty o;roups." (Appendix B, p . 18-
19, emphasis added.) 

Each of the fair share plans referred t o in the text was 
dev eloped in part uitll funds from HUD's Section 701 P l an­
ning Assistance program. 
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·term_ action plan or strategy, IT and offered IT an example of 

what. might be done to mee·t t:hat need. IT (Letter, dated 

l'1arch 31, 1971, from Mr. Levin to Ilr. Berteau, supra, p. l.) 

The example was a fair share plan fur the seven-county re-

Rec0ntly Under Secretary of HUD Richard C. Van D~sen 

said he \'las "encouraged" by the growing number of fair share 

plans: 

"For a long time, the only specific example 
·r.;Je could cite vvo.s the Da.y ton Plan . . But 
recen·Lly the J'.ietropolitcn Washington, D.C. 
Council of Governments has adopted a 1 fair 
share 1 plo.n. The Southeast0rn Wisconsin 
Regional Plannins Commission is working on 
a short range housing plan which will locate 
actual si·tes for 2000 u11i -Ls of lovJ and moder~ 
ate income housing throughout the seven coun­
ty area. The Sacramento Regional Area Plan­
ning CoiLUnission is vvorking on a regional 
plan . [San Bernardino County] has de-
veloped a rather sophisticated model for 
allocating· lm·J and moderate income housing 
to eleven planuing districts VJi thin the coun­
ty. It 1 s good to sE.c t.he extent t.o \¥hich 
the example of the Dayton Plan is being ap­
plied, with appropriate variations, from 
coast ·to coast. " 

(Remarks prepared for delivery by 
Richard C. Van Dusen, issued by HUD 
NEWS for release on rcbruary 29, 
1972, pp. 16-17.) 

A "fair share" plan is a means of al l ocating the lmv-

income housing· needs of a metropolitan area among sub-areas 

in a vJay that is equitable to the recipient com.muni ties. I n 
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a recent address Under Secretary Van Dusen quo-ted the follow-

ing description of "tbe fundainental concept of the Dayton 

Plan": 

"Our housing plan is based on a rather 
simple concept, namely, that we will 
fulfill the pror.1ise of providing decent 
housing for every citizen in our five­
conn ty re~; ion, by locating the hoL-tsing 
throughout the five-county region, and 
not merely in the core city, so that 
every political subdivision within our 
region is to assist in providing the 
housing that we need in our five-county 
area." 

(Remarks prepared for delivery by 
Richard C. VanDusen, jssued by 
ILUD NEWS for release on J·anuary 
19, 1972, p. 19.) 

CerL1in el(-·mcnts are common to vir-tu ally all 'fair share' 

plim.s. 

A. DcterminaU.on of Need. Firs ·t the need for lml in-

come housing in the metropolitan area is determined. Need is 

usually defined as the numLer of units that would have to be 

furnished to provide a decent, stanclard housing unit for ea.ch 

low-income family. The e:>-:isting supply of standard housing 

wi~hin tbe financial means of low-income families is then sub-

tracted from this number. (As indicated above, the plaintiffs' 

plan \vi 11 be limited to the number of dw-elling uni-ts appro-

priate for relief in this case, notwithstanding a larger total 

Jnetropolitan area need, and the plan will be confined to the 

Chicago Urbanized Area. ) 
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B. Sub-Areu.s. The rn~tropolitan area is then diviCied 

into sub-nreas. These are generally drawn along political 

boundary lines and often comprise groups of municipalities 

and their adjacent areas. The planning sub-areas are large 

enough that. ·the number of poJLential housing si tcs in each 

area far exceeds the number of sites needed to fulfill the 

plan's objective. Planning sub-areas thus facilitate rational 

site selection, but do not commi·t spccifj c plots of land. 

Fair share plans do not include specific site selections. 

C. Criteria. Criteria are then developed to insure 

tl1at each sub-area will receive its fair share of the metro-

politan area ' s overall housing need. Commonly used criteria 

include: (1) ability to absorb new pupils into schools; 

(2) loc2tion of major job centers; (3) existing concentrations 

of 10'i·7-income housing; ( 4) tax base; ( 5) availability of vacant 

land; and (6) population. 

D. Distribution (Allocatjon). Finally, the criteria are 

applied to the overall housing need to arrive at numerical 

allocations of low-income housing units for each sub-area. 

Tho fair share approach is thus designed to assure that 

low inco:rr;e housing will be located rationally and to prevent 

undue concentration of low income housing in one sub-area. 

The U.S. Civil Rights Comwission has described the bene­

fits of fair share plans as fo llm1s: 
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"Unless the location of subsidized housing is 
determin£d on the basis of a metropolitan-
wide analysis of the various social and econo@i.c 
factors involved, the resu lt will be a perpotua­
tion of the chaos and irrationality that charac­
t e ri zes ~1e racial residential patterns we now 
have in metropolitan areas. Only through such 
an analysis, and resulting plan , can ·there be 
assurance that the location of subsidized hous­
ing will be realistically determined on the ba­
sis of need and that the sorry history of the 
past, in which feCerally subsidized housing 
prograins have served to intensify problems of 
racial and economic polarization, will not be 
r epea Jced. \l * 

The American Institute of Planners, a n ationa l professional 

organization, testified recently before a Congressional committee 

that, in 01:-der "to end ·the pattern of r ac i a l and economic segre-

gation in metropoli·tan areas, " 

"~ve suggest. the cornmi ttee require that each 
metropolitan housing agency prepare a regional 
housing plan along the lines of the one recen~ly 
aclopted in the J:.1iami Valley region of Ohio - ­
Dayton being the central city -- which a llocates 
a fair share of the regional housing need for 
low and moderate-cost in each communit.y in the 
metropolitan community." (Paul Davidoff, board of 
governm:.s, AIP ·test.imony on HR 9688, p. 674.) 

As indicated in t he Outline of Proposed Final Orderr 

plaintiffs are preparing a fair share plan for the Chicago Ur-

banized Area for submission to t he Court by September l, 1972. 

"' Letter from Hm.'c>l.d A. Glickstein, Staff Director , U. S. 
Civil Rights Commission, to Secretary George Romney, 
July 26 , 1971, conu.-nenting on HUD ' s proposed site selec­
tion criteria for subsidized housing . 

-6-



RESP01''SE OF PLA -;:'1TIFFS 'rO PROPOSED JUDGtvi.ENT ORDER 
AJ\!D l~.CCOJvli?.Al\fYING HATERIALS FIL:SD BY HUD ON l'..PRIL 

26, 1972 

The only substantive provision of :dUD's proposed j udgment 

orcJer says: 

11 [D)efend.ant George W. Romney [and his 
successors, errtployccs, etc.] . shall 
use their bGsl effo£Ls to cooperate with 
CHA in i·ts efforts to increase the supply 
of d,~relling units . [ in conformity v1ith 
federal la~s, BUD rules and rcsulations, and 
orders in ·this case]. a ( ~[B, emphasis added.)* 

HU.:J's "R0.sponse" fj led wi·th i·ts proposed judgment order 

si-:a·tes tlwt the Let·tcr of Intent of May 12, 1971 among HUD, CI-il-i. 

and the Ci·ty of Chicago "represents the best thinking of all 

parties conce::.rned as to a viabl2 approach for solving the cri-

tical sh.or-tuge of lovl income housing in Chicago." (pp. 2-3.) 

It also snys that HUD 'remains of the opinion thaL the propo-

sals [of the Let·ter of Intent] are sound," and t.hat HUD "v..rill 

continue t.o use its best efforts in review and approval of 

housing programs for Chicago v1hich address the needs of low 

i ncome families . II (p . 3 , emphasis supplied.) Included 

x J~.l-Lhough IiUD 1 s proposed orclcr is in ·three sections 1 Section 
A provides for U1e superfluous entry o::: a second sum.i1E1ry 
judgment and Sec-tion C would merely enjoin HUD from doing 
anything inconsistent wiLh lhc other terms of the proposed 
order. 



--

with the proposed order is Appendix B, consisting of a long 

( 62 page) survey of HUD 1 s existing pro:~rams a:1d policies. 

HUD says these have established T!a firm basis" for others 

(state anC. local goveJ::-nmen ts and pri VCl tc sponsors) to ad-

ciress -the housing 11ceds of lov,' income families. (Appendix 

B, p. 1.) 

HUD's proposed order is thus a "b E:'st efforts" under-

taki ng to cooperate with CHA. It does not include, as this 

Court directed by its order of December 23, 1971, a compre-

hensive plan for relief addressed to this particular c ase. 

HUD 1 s "b c;s -t thinkill<j r" the Letter of Inter.-t o:E Ha.y 12, 

1971 r is a document v1hicb was not addressed to providing re-

lief ln this case ~t all. Its requirements would be satis-

fied if 4300 units of housing (including el iminated demoli-

tions) were to be provided generally in the City of Chicago but 

not necessarily o ffeled to the plaintiff class. 

The G 2 pa·:J·'=l d•;.;sc:ciption of HUD 's s;eneral programs is of 

course no substitute for a plan addressed to the needs of this 

case. Those progra~s have not been shaped by HUD into a spe-

cific plan for relief in this case. Lacking that -they are 

inaO.equalG. 

In testimony bci:ore the Subcommittee on Housing of the 

House Banking and Currency Committee Secretary Romney said: 

"Vve are encounteri :1g- great difficulty in the 
field in adminis-tering these programs because 

-2-



of their great complexity. I have stated 
many times they are almost impossibb. of ef­
fective administ.ration, they are so complex 
and diver:-:>e ." (Hearings , supra. pp. 87-
88.) * 

I n many other statements (see our April 27 letter and Memoi-

andum #5 supra ) HUD has made it perfectly c lear that the only 

solut.ion which is likely to be an effective solution is a 

c omprehensive, metropolitan-wide plan.** 

* Secret.ary n.omney has also said~ 
'; The accelcra·:.ing dec2.y of core cities, 
\·li "ch loss of human uno. economic resources 
and continuing rural migration, has not 
been reversed. Fragmented local govern­
ments, weakerLed state governments , and 
too nurnProus and co~plex separately­
financed federal pro3rams arc not equal 
to ·the chalJ ense, rurthermon:, the 
rotting of central cities is beginning to 
ro'c the:: surroundinJ suburbs." 

(S tatement of George W. Romney 
is sued by HUD NEWS for release on 
January 4, 1972, p. 4 .) 

Assistant Se.cre'cary Simmons has said: 

"Community development programs, such as 
u rban rene'i·i"al, open spc-;ce, nev conu·;mnit.ies 
and water and scv,Ter must be parJc of a com­
prehensive plan \·Jhicll expc:mds lo\'7- and-­
modera-te in~_(ime housing on a n.on-discrirnina­
tory basis. 11 

(RemarLs by Sc:mue?l J . Simmons issued 
by HUD lJ£\·~s for releasE::! on Apri 1 2 7, 
1972 r p. 7 r emplla.sis in the origina]. ) 

Un~er Secretary Richard Vun Dusen sounded a simi lar theme, 
quo·ting Vice Presiden·t Agnew: 

"Crime, pover-ty, unerm;_JJ oymentr inacl.equate 
housing and transportation are p roblems 
that resp2ct no geographic boundaries or 
mythical lines. Unle~s they are attacked on 
a regional basis - - r::tther than in fragmented , 
piecemeal fashion -- they will contjnue to 
prevail against our best separate efforts." 

(Rem a 1~l : s prepilr ed for deli very by 
Richard C. Van Dnsen i ssued by HUD 
Nm~s for release on March 14, 1 972, p. 2 . ) 
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For these reasnns we trust the Court will reject BUD ' s 

business-as-usual, best efforts suggestion. A court of equity 

is obligat0d to pro~ida cffec~ive relief; it must surely look 

beyond a proposal VlJ10se proponent in effect ac1~nowledges it 

is doomed to failuL~. 

Late last year the U.S. Civil Rights Commission 'i·Jas asked 

to give its opinion as to the remedial measures which should be 

required of HUD in this case. The Con""nission responded as fol--

lmvs: 

"HUD should be required to develop a plv.n for 
t .lte selection o£ sites for housing under its 
vurious subs.i d i zed hou<-;iug pror::rrams ,,,Thich will 
extend ~o U1c en~ire m~tropolitan area. The 
plan should be designe~ to assure that housing 
opp01:-tuni tics for lmvl".r·-inco,'1~ minority families, 
such as the plaird-jffs in the C::autn,~aux Case, are 
in face available outside arcus--ofe:ds·t:.'llig-­
minori t:y C;:C povert:.y conce!1tr<ltions 

The plan also shoulC demons~ra~e that the loca­
tion of such subsidized housing will be attuned 
t.o opening up oppor-tlmit.ies foJ.· employment and 
fac:i.li tat.in~i school desegregat.:i.on o:1 a metro·­
poli·tan .. v!ic12 basis. Ful ther .- Uw pla:1 sl1ould 
assure that subsiJized housing will not be dis­
propoJ.··tio:1a·tely concerd:ratcd in a small number 
of jurisdictions in the metropolitan area. 'rhus, 
vJhile i ·t would no·t be essential tha·t evc.ry subur­
ban jurisdiction. be assigned i'l given nu<·nber of 
subsidizEd units, such units should be located 
on a sufEiciPn~ly broad geo~ra~hical basis to 
preclude the possibility of esta0lishing nrnv 
enclaves of minority poor.h* · 

·;,Letter from the U.S, Colf\missior! on Civil Rig:1ts to the 
Honorable Joseph G. Minish, December 28, 1971, pp. 2-3. 
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A truly metropolitan-wi~e 6 county plan responsive to 

the housi•1g reeds of: the: total metropolitan arec. populat.ion 

( rather than of the plaintiff class) may be beyond the ap-

propriate scope of relief in this case. Plaintjffs have 

·therefore. lini·ted themselves to a pla!1 for relief vlhich is 

taj lore.d, both geogr 2phically and in Lerrns of the nurn.ber 

of nev1 dwelling units, to the wroag to b.3 righted by the 

Court.' s final order. v-Ji·thin those limitations I plo.intiffs 

Outline o£ a ~reposed Final Order is an effort to devalop 

a comprehensive plan for relief which rests on principles which 

HUD itself, as uell as other governmental and professional 

bodies, have espous e d. 

Post-Scriot 
-----· '· 

\<Ji U1 some:: heat, and t .here for in Lhis scpa.ca -Le post-

scrip-Lf V!C wish to acld a final comment on liUD's posi·t.ion. In 

our view it borders on official lav;rlessness. HUD was specifi-

cally ordered to file a proposed judgment order emboC::ying a 

con·prchcns i ve plan t.o r e medy ir: this case the \Irong it he lpcC:: 

to perpeU:-a'.::.e in this case. \'ilhat IiUD filed is ·not even arguubly 

rcsponsiv0 to that coruaand. 

hOD's "explanation" lS twice disingenuous. The ex-
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planation in that HUD lacks legal (i .e., statutory) authority 

to plan "for the imple:msntati.on of the federally assisted l ov1 

rent hbusing progr,:tms in t .he Cj ty of Chicago m.:- the Chicago 

metropolitan area." (HUD Response , p. 1 . ) First, IIUD \vas not 

ol.oerE:::d to plan for "impJementation"; BUD was ordered to suL--

mit a pldrJ. There must.. be a plan before tl·•ere csn be i r:-tpJe-

mentation. Second, HUD ' s statutory authority is irrelevant. 

Unless a sta·tute otberv;ise clearly indicates, it \vill not be 

interp~etEd as withdrawing from courts their historic equitable 

reH12cL.al po\Je:cs. 

* cc:J.U.?~' 102 U.S. 1, 17-18 (1971) . .. HUD, as much as any other 

wrongcloer, is subjec·L to those pov,rcrs . .hny limitations on the 

au::hority JIUD may have been 9iven by Congress to administer 

feC:..erc:J.l prO~Jr -'tms in the "nonr.a.l" situation -- i. 8. , apart. from 

adjudicated constitu~ional violations which necessitate the 

exercise of th~ historic equitable remedial powers of the 

j udicia1.·y -··· do not preclude IlUD £ron H ... sponding to an exer-

cise of those powers. 

* In Porter v. l"krner :.i:oldin:-r Co., 328 U.S. 395, 398 ( 1946), 
t.he Court said: 

"Unless a sta".:.ut.e in so man;,' words, or by 
a necc::ssa:cy anC: illescupable inir~rence, re­
stricts the Court's jurisdiction in e~uity , 
tho full scope of that jurisdiction is to 
be recognized and ap]:Jlied." 
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As a governmental Hrong ode r HUD has a special obli-

gation to rer11cdy its 1·n-ongs. In light of its expressed frus-

tration~ with its ~~n programs HUD should have ~elcomed the 

opportunity with which this Court 1 s crder of December 23 pre -

sen ted it.. Instead HUD has repeatedly refused to meet with 

the plaintiffs to forrnulatc a plan for relief ("l of the 

DP-ccrt1ber 23 order) and has flaunted the Court's order ( ~12 of 

the Decem1Jcr 23 orO.er ) by submitting a non-plan of its ovvn. 

l'n1cth r for political or other reasons, BUD's posi-

tion is deprcssingJy c onsistent .* It is a position that feeds 

the cynicisr1 about government that appears to be so rife in our 

land. 

* 'liUD preferred , however, to sec the problems [of dis­
crinination as;ainst subsid.izvd housing] in terms of 
t echnology. It was left to the feueral courts to 
wres tlc \d th the underlying discriminatory abuse o f 
land con cl ols largely unaicic(, by assi s Lance frol'l ·the 
ex~cntive branc)l." The Stat0 of the Cities , Report 
of the Cor~ission on the Cities in the '70's, Staff 
Paper on Housing , p. 71 (Pr acgcr , 1972). 
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