URITED STATES DISTRICT COURT
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DOROTHY CAUTREAUX, et al

¥

Plaintiffs

Nos, 66 C 1459
66 C 1460
(Consclidated)

Ve (|

CHICAGO HOUSING AUTHCRITY and

JAMES T. LYNN, Successor to George Romney,
Secretary of the Department of Housimg and
Urban Development, et al,,

Defendants.,

FEDERAL DEFENDANTS' {ESPC \SE AND OBJECTIONS TO
PLAINTIFFS' PROPOSED ORDER SUBMITTED PURSIANT
TO THE COUKRT'S ORDER OF SEPTEMBER 10, 1974

In accordance with this Court's order of September 10, 1974, the federal

defendants wish to register their strenuous objecticns to en*ry of plaintiffs’
- B e ———— — ~
proposed order which was filed with the Court on September 11, 1974, The facts,

which have been fully prévi&ed the plaintifis through deposition in accordance
with thi Court s Order of May 6, 1974, make it manifestly clear that the Depart-
ment of Housing and Urban Development has been and is continuing to furnish its
best efforts to the Chicago Housimg Authority in its efflorts te irmcrease the

supply of low-income housing im the City of Chic in & von~diserininatony

G

manner, The facts make it clear that the Department is in full compliance with

both the letter and the spirit of the final judement order which wes entered

against the Department by this Court on September 11, 1973, Therefore, as plaointiifs'
pronased oroer 1acks any legal, factusal or evidentiary support, the court should

refuse to entex it, but rather shoeuld 2licw & final

complied with by the fadzra! defendants to remain in fact final




As plaintiffs' proposed order simply ignores allnpfior responses of the
federal defeundants, and)Fakes their same unllateral a#d unsupported assartionsg
of entitlément to furthﬁr relief, the federel defendants do not believe it is again
necessary to reiterate éhe arguments which the goverament ha; previously set forth

in their Response to Plaintiffs' Report to the Court, filed July 31, 1974; in their

Brief in Opposition to Plaintiffs’ Motion for a Hearing

g, filed April 23, 1974; in
their letters to the plaintiffs' attorney, copies of which were furnished te the
Court and filed with the Court as Exhibits A, B and C to the April 23rd pleading.
Although the federal defendants must again address som= of the reasons which make
entry of plaintiffs' proposed order inappropriate, uknv cesgsary and unlswful, they
incorperate by reference all of those arguments contained in the prior pleadings
as further basis for denial of plaintiffs' proposed order.

Faragraph one of the proposed order secls to cg“gel the Secretary to permit
CHA's participatjon in the revised Section 23 Leasing Program, Flaintiffs are
advised that under the Housing and Community Development Act of 1974 (HCD Act)

ich was signed into ldw by President Ford on August 22, 1974, the revised Sec-

—~— \
tion 23 leased housing program will be replaced by January 1, 1975 with Section

S

8 of the United States Housing Act of 1937. (Present authority under revised

S———

ien &, which wmust teke place no

C;'}

b

»

Seccion 23 expires upon implenmentation of

later than Januvary 1, 1975.) Thus, on August 22, 1974, Sheldon B, Lubar, Assis-

tant Seervetary-Commiseloner, Housing Produciion and Mortgage Credit, and H. R.

Crawford, As=zistant Secretary for Housing Meonspement, jointly issvad Notice HPHC-
THA 74~28 to HUD field administrators and loeczl housiss authoricies cencarning
revised processing instructions for revised Section 23 applications znd projects
effective as of that date. Thot notice advised that now copstructicn and sub-
stantial rehabilitation appiications and projecte wouid be subject to che provi-

- sions of Section 8§ of the HCD Act. Therefore, Che notice stated cthat YIg



anticipated that ne new construction or substantial rechotilitation applications
or projects can be procéssed to the poeint of executiﬁg an Annual Contributions
Contract bafore the expir&tion ‘of that authority. . . . It is anticipated that
the regulations under SLction 8 will be published for commeﬁt by October 1, 1974,
Thereafter, peading issuance of the final regulations (no later than January 1,
1975) applications and ﬁrojects may be processed under the regulations publiched
for comment and annual contributions contracts will be approved by Central Gffice
on an individueal basis 1f they meet the requirements of those regulations and the
statute,

CHA had not, prior to August 22, 1974, made application for the Section 23
new-construction/substantial rehsbilitatien units (indeed they were ineligible to
participate in the first allocacion of revisad Section 23 units under Assistant
Secretary Lubar's memorandum of May 8, 1974 to all Reglonal Admlniatrators) Thus,
'any CEA “pp]ications, 6 5 rechved will be p:ocpgsed by HUD in accor dance with the |
published regnulations implementing Section 8. It is noted that numercus Illincis
localities have submit:éd applications, which are in full conformity with Depart-
ﬁontll regulations and administrati¢e policies, to participate in the total state-
wide allocation of 273 revised Section 23 "new'" units.

Under the joint weworandum of Avzust 22, 1974, previously referred to, applica-

tions and projects for leasing in existing housing may continue to be processed,
whether or not under executed Annual Contyxibutions Contrscts, pursuant to the

Regulaticng contalned in HUD Handbook 7432.1. It is significant to note that CHA
has recently sought to obtain a vziver of the reguirement set forth in Mr. Lubar's
May 8th wemorandum as it applies to the state-wide allocarion of spproximately 450

revized Seg Npg vnits. However, CHA has Indlcated that if such a waiver

is granted,\90Z of the ugdis would be wvsed for housing fer the elderly, and CEA would



also requ}re HUD approval of an increase of the Fair Market Rents for these
units. |

Paragraph 2 of the plaintiffs' proposed order secks to compel a HUD deci-
sion on various sites which were eubmitted to HUD by CHA for the 204 units com—
prising Project 2-85. 1In a prior memoranda, the federal defendants informed

plaintiffs that, inthe Departuent's opinion, it was both reasonable and prudent

their comments on the proposed sites, sa that the comments would be incorporated
into the Department's envirenpmsental review under the Nationazl Envirommental Policy
Act--even though HUD could legally act at that peint in time without NIPC comments.
Although 1t is submitted that there is substantial justification for such a policy,
particularly due to the fact that many scatieved sites were the subject of review,
the isszue is now moot. Oa August 23, 1974, the Chicapo Area Ofiice notified CHA
that the special envirconmental clesarance for the 56 substitute sites in Preoject
ILL. 2-85 had been completed, and that 38 sites had besn gpproved for acquisitien
and that a nolse study was boing conducted 2e to the acceptabllity of anoﬁﬁer 17,
gites.

With respect to Paragreph 4{a} of plairtiffs’ proposed order, the federal
defendants again point out thst Cengress has determived that the revised Section 23
program will expire no later than January 1, 1975, and for that reason, HUD 1s no
longef processing applicaticns fer reviced Section 23 new constructicn units., With

respect to Parzgraph 4(b), the Pepartment can only relterate the cbjection set forth

in ite prior brief--"There bae thus been & full cyels with Mr. Pollkeff suggesting |
to the Court that upos conciusion of discavery, ha will recommond vemedial steps to

hea < ¥ T T . - - FATY e s — g 19 2Esry & i = P pe——. 2 P -5
his present suggeetion thet MHUD assume that £ask. BUD has no recommendations, as it



is in full complience with this Court's Order of September 11, 1973, and for that

1

: » - { ]
reason there is no basis whatever for modification and/or amendment of that final
: |
1 i !
order," | ? ;

In addition to the %ederal defendants' objections to the specific paragraphs
of plaintiffs' proposed érder, the federal defendants wish to call to the Court's
attention two more broadly-based cbjections to the entire course of action which
the plaintiffs are urging upon the court,

First, plaintiffs suggest to the cégrf that they need not demonstrate that
HUD is not exerting its "best efforts'" and that the Department is not complying
with this Court'é final judgment order against HUD, in order to be entitled to a
"modification" of the final order. As plaintiffs apparently recognize, any necessity

. 3

of offering provof that HUD is not exercising its best efforts would indeed draw them

Qs

inte the quagmire, as there is not a scintille of factual evidence in support of

e

such an allegation., <Thus plaintiffs explicicly state that they do not dispule
that HUD ishusing its best efforts~--which of course concedes fhat HUD is in full
conformity with this Court's final judgment order,
5 TR I

Nevertheless, in spite of the fact that a final order was entered against HUD,
plaintiffs claim that the Court shculd summarily enter an entirely different order
against HUD, because they are not satisfied with the results of HUD's bast efforts,

Regardless of federal law, federal regulaticns and the federal program role, it

appears the only criterion by which the Court is toc determine appropriate relief

i

is the status of plaintiffs' currert state of satisfacticn, The federal defendantis
have long since informed the Court it £s their fimr and unwavering view that
plaintiffs are not entitled to meander among statutes and regulations choosing

thocse by which they, the defendants, and this Court will be zuided, and disregarding
t e wiich are not to their suiting. Congress has written the legislaticn, and



Plaintiffs are not entitled to rewrite it. That is the reason why the final ordex
against HUD directs it to use its best efforts, but specifies those best efforts

are to be ‘in conformity with federal statutes and regulations and the final ordexs

entered in this case, HNow, without even attempting to make a showing or to present
i
evidence that HUD is not complying with the final order, the plaintiffs call for a

new order directing that the low-rent hounsing program be administered not by the

Secretary of HUD in accordance with law, but by the plaint

iffs and their unsupported
S— T —
claims to further relief. It is submitted there is mo basis for this masquerading

"modification" of the final order against HUD presently entered by this Court.

The plaintiffs claim, as support for their thecry that they need not challenge
HUD's best efforts, the modification of the best efforts decree against CHA by the
Court's Order of July 20, 1970, Plaintiffs assert that in that case ''there was

no finding of bad faith or of a failure to use best efferts, There was simply a

32

determination that, on the facts disclosed to the Court. CHA's decision that it was

"not the proper time to submit sites to the City Council was not consistent with

providing needed relief to the plaintiffs expeditiously. The federal defendants

3

ssertion. Although the language of the July 20th order did not set

[

e this a

[N
n

dispu

forth finding or determination, subseguent memocranda opinions by both this Court

/]

and the Court of Appeals shed light on the justificstion and rationale for it
entry,

The Court of Appeals in its December 16, 1270 opinion affirming t

Order of July 20, 1970 noted that "the arguments put ferwsrd in favor of delaying
submission were based on political consideration: apd community hostility, reasons

s

which had been preoperly rejected by the lower court in the original litigatien'

and that "it was po abuse of discretion for the District Judge te impose deadlins

=~ " - 4

ubmission one vear after the entry of the oviginal best eiferts order. Lt

,
N

fen



is submitted that these findings were functicnally equivalent to findings that CHA
had failed "to use its best efforts to increcase the supply of Dwelling Units as

¥ {
rapidly as possible as pkovided in the judgment order 'of July 1, 1969,

|

Moreover, the July ﬁ, 1969 judgment order against CHA was explicit in stating
that the District Court retained jurisdiction of the matter "for all purposes,
including enforcement and issuvance, upon proper notice and motion, of orders modifying
or supplecenting the terms of this order.” 1Inclusion of such a prevision in the
judgment order was understandable, as it had teken five months to formulate the
order, and all parties to that litigation realized some modifications might be
necessary. On the contrary, the September 11, 1971 order against HUD was a final
judgment order, which had been entered by this Court only after plaintiffs had argued
unsuccessfully for two years to expand the scepe of the order, Unless injunctive
litigation is never to come to an end, it is submitted that a court should upset
a ifinal order omly upen a rinding that it 1% not beiny complied with, unlaess juxis-
diction to modify or amend is specifically retained by the judgment order. Yet
Mr, Polikoff addresses the primary and ultimate issue beforve this court by stating

3 i
that he refuses to be drawn into that quagmire!

This Court in_its memorandum opinion of October 1, 1971 certainly indicated
that the original decree had been modified because CHA had not been exerting its
best efforts, To quote an excerpt from that opinion:

“"Confercnces were held time to time betwsen attorneys
for the plaiutiffs and icago Housing Authority and its
counsel, und at one of these in the spring of 1970, the
Chairman of Chicago Housing Authority advised the plaintiffs
that they would submit no sites te the Clty Council until
after the municipal elzctions, one year later in the spring
“of 1971, The court wze informed of this statement and also
that the 'best efforts' of Chicago Housing Authority had

resulted in mo submissicns to the City Council, 1t thus
beceama apperent that the court could

o

Tonger sely on Lhe

LT (i o, | ¢ , O e 1 TR S e . “ ’
best eiferts’ of Chicegu Housing Authority and & new decree




was signed on July 1, 1971, which established a timetable
as to when these sites were to be submitted, This decree
Chicago Housing Authority decided to appeal, hoping that
the appellate procedure would delay the perﬁormance of the
timetable until after the municipal elections in the spring
of 1971, |

%i )

"They went scrLaming and protesting, as they had a legal
right to do, first to the Court of Appeals, and that Court
sustained the July, 1970 decree. Next, they went to the
United States Supreme Court seeking to reverse the Court

of Appeals, and the highest Court in the land denied them
the relief sought. One final effort was made to the United
States Supreme Court for a rehearing, seeking to have that
Court reverse itself, which was denied. Having run the
gamut, they returned te the District Court where prompt dis-
closure and submission was ordered, Only then did Chicago
Housing Authority, with a gun te its head, comply, twenty
months after the first decree and eight months after the
second decree., Sites for seventeen hundred off urits were
finally disporged and submitted to the City Council for

its approval."

The federal defendants submit that the quoted excerpt from this Court's opinion
provides the true scenario which led to entry of the "modified" orvder against CHA
of July 20, 1971. Now, without tﬁe slightest factual or evidéntisry basis that
HUD has not been exerting its best efforts--indeed contrary to the overwhelming
evidence which was produéed by plaintiffs' attormey through deposition--plaintiffs
néw seek to overturn the.final judgzment order apainst the Department., Such an
effort should be éwiftly and unequivocally rebuffed,

The federal defendants submit that plaintiffs’ attorney is well aware that
there is no support in the record to the September 11, 1973 judgment ordex
against HUD, However, recognirning this deficiency, plaintiffs

attorney has con=-

strucied a new stratagem by which he hopes to cobtain the relief he seeks., In the

new web plaintiffs' attorney is weaving, HUD and CHA have become joint tortfeasors,
and thus have bzcome jointly responsible for all wrongs frund to have been comnmitted
and jointly vesponsible for all remedial actiom. It ig true that this theory wacg



R

long ago specifically %ejected in this case;l/ but apparently the magic result can
: .
still cbtain by reascn‘of the procedural action of Consolidation! Simply look at

4

plaintiffs' most recent district court pleadings--HUD is to be responsible for the

o In this Court's opinion, filed September 11, 1970, dismissing plaintiffs' complaint
against the Department of Housing and Urban Development, the court stated:

"Phe court is asked to extend the jeint participation prianciple

of Burton to the approval and funding, with attendant supervision,
of the Department of Housing and Urban Development, an executive
department of the federal government, In effect, under the Burten
analogy, that the acts of the Chicago Housing Authority and the
Chicago City Council were the acts of the federal government; that
in the performance of their governmental functions they became

the instrumentalities of the federal govermment and thus their
acts became the acts of the federal govermment, To stats such a
proposition is to reveal its inapplicability. Except as the
separate acts of each are the result of concerted action to commit
the tort of discrimination, joint participation cannot be extended
to separate 2nd distinct political entities and sovereignties each
of whom are autonomous in their governmental functioms. « . . Even
Hicks v. Weaver, 302 F, Supp. 619 (D.C, La, (1969) does not so hold.'

Nor might it be added does D. R. Smalley and Sons, Inc, v. United States, 3/Z2 i.id
505 (Ct, Cl, 1967), cert. den, 389 U,S, 835, 88 S, Ct. 45, 19 L.Ed. 2d 97 (1967);
Houring Cerporation of America v, United States, 468 F.2d 922 (Ct, Cl, 1972), In
reversing that dismissal, the Court of Appeals speciflically noted that its holding
vas not based on the "joint participation doctrime set forth Jnigﬂftrﬂ. Rather

the court made it clear that its conclusion was that the Secretary's past actions
constituted racially discriminatory conduct in their own right. Although tlie Court
rejected as a defense to HUD liability the fact that the lizpartment had made numerous
and consistent efforts to persuade the Chicago Housing JLLHoxiLy to locate losr~reat
housing projects in white neighborhoods, it was due to that reazson that the appellate
court sugzested in that opinionm that "the District Judpe, in his wise discretion,
/mlpht/ conclude that little equitable relief above tlie entry of a declaratory
judgment and a simple 'best efforts' clause will be naccrsary to remedy the wrongs
which have been found to have been committed,'

In other words, HUD's “wrong" was in fact simply a mistale, en error in judgment,

Such a finding should be contrasted to the Court's finding of liabili
part of the Chxca»u Housing Authority! By its order of ocptembcr L1
Court attempled to tailor the remedy to the scepe of the wrong. UHUD
been entirely rectified by entry of the simple best efforts urdex whi
by the appellats court,




actions or inactions of CHA and the alleged-dcficiencies of the latter are apparently
the basis for a new proposed final order against the Department, As this Court is
well awarei HUD and CHA are separate defendants; there have been entirely separate
liability findings; and there are secparate remedial orders. As elemental a propo-
e¢ition of law as it is, plaintiffs apparently need to be reminded that consclidation
does not joint tortfeasers make. And it is totally inappropriate to evaluate the
actions of CHA to determine whether a modificaticu of the final order against HUD

is appropriate, (This Court is well sware of the fact that CHA has not been under

a best efforts order since July 20, 1970, and the "best efforts" final order of
September 11, 1973 is directed solely to the federzl defeundants.,) Vot only should
plaintiffs' proposed order be rejected for all the reascns heretcfore set forth,

but also because it fails to recognize the inherent distinction between the two
separate defendants, |

“The federal defeondants ave, of course, well aware o ¢ Tecent cpinion ¢
Seventh Circuit Court of Appeals reversing and remanding this Court's order of
September 11, 1973, And the Court and all parties are azwsare that the Department
has petitioned the appzllate court for a reheavring with the suggestion that it be
en banc. Although HUD would make argument that it would b2 more appropriate for
the district court to await the ocutcome of appgliate detz rminations, and, upen
remand to deal with this matter as cne unitary whoele, the department recognizes

that the appelisie court indicated in its opinion that the "intra-city portion of

Ll .

the plan may proceed without any further delav, fhe federal defendants dissent

pellate determinaticiiz;

3

from that dicta, and urge the court to awalt the cutcome of a
i

For the furegoing reasons, we-2sk the court to reject the plaintiffs’ proposed

order.

Respectfully  submitted,
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AFFIDAVIT OF MAILING

SAap——

STATE OF ILLINOIS ') ¢
) S8
COUNTY OF C OO K )

5 be‘ng first duly sworn, on oath deposes

and says that he is employed in the Office of the United States Attorney for the
Northern District of Illinocis; that on the 23rvd day of September, 1974, he placed
a copy of

FEDERAL DEFENDANTS' RESPONSE AND ORJECTIONS TO
PLAINTIFFS' PROPOSED ORDER SUBMITTED PURSUANT
TO THE COURT'S ORDER OF SEPTEMBER 10, 1974

in a Government franked envelope addressed to each of the following named indi-
viduals; znd deposzited each envelspe in the United States mail chute, located in
the United States Courtheuse, Chiczgo, Illinols, on onid date at the hour of
about 4:30 p.m.

Patrick W. O'Brien, Esq. Richard L. Curry, Bsq.
231 S. LaSalle Street Corporation Counsel

19th Floor
Chicapge, Illinoils G0804

Al e xander Polikoff, Esq.

Suite 1001
109 Noxth Dearboru Street
Chicago, Illinois 60602

Miltem I. Shadur, Esq.
DEVOE, SHADUR, KRUPP, MILLER,
ADELMAN & HAMILTON

. Roew 1270

208 Sputh LzSalle Street
Chicago, Illinois. 60604

(\Ll}- n:ll’ Room 510
Chiczen, llinois R0ADZ

Office of the CGeneral Counsszl
Chicapos Rousing Avthority
55 West Cermak Road
Chicago, Illinois 60616

(\71 t},

RIBED and SWO
thias 23vrd day of 8

Ed 10 before me
eptember, 1974,

P — e ————— e e

(‘,<f.Y ';31 ”“





