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GEORGE W. ROMNEY, Secretary
of the Department of Housing and
Urban Development, et al.,

Defendants.

IN THE (¢ i
JNITED STATES DISTRICT COURT / avie |
; NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION ) :
DOROTHY GAUTREAUX, et al., )
)
Plaintiffs, )
)
V. )
) No. 66 C 1459
CHICAGO HOUSING AUTHORITY, ) 66 C 1460
JAMES T. LYNN, Successor to g (Consolidated)
)
).
)
)

FEDERAL DEFENDANT'S MEMCRANDUM IN OPPOSITION TO THE ORDER
PTOPOSED BY PLAINTIFFS ON SEPTEMBER 70, 1974

INTRODUCTI.ON i
Sirce January 16, 1974, the parties to this litigation have been
filing ‘:leading upon pleading with the Court, but as yet not a sinrle
matter w8 come up for definitive ruling. In the usual scenario, plaintiffs
file a proposed motion or order with the Court, either with or without a
support ng memorandum. The defend inti then file responsive memoranda, which
are fol . .owed in turn by plaintiffs! reply and defendants® rejoinde:'s. Then
. when th( matter is fully ripé'for rul:ing, plaintiffs abandon the motion or
order pinding before the Court and da-t in a new directicn, thereby
' "ignitin;; the entire pleading process once again. In the instant cuose,
after tlie defendants had filed thieir responses and objecticons pursuant to
the Court's order of September 10, 1974, plagﬁtiffs' coﬁﬁsel approiched the
defendants and requested that they agree that he be furnished an opportunity
to reply. However, rather than filing a reply, on September 30, 1074 the

plaintiffs abaqdomed the motion which had been pending and filed a new

pleading seeking the app01ntment of a Gautreaux Commissioner. It is now
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incumbent upon the defendants to register their strenuous opposition to
M
plaintiffs' newest stratagem. However, the Tederal defendant believes

that, in addition to calling the Court's attention to all of its post-
January, 1974 pleadings (which are identified in the second paragraph of
the federal defendant.'s September 23rd pleading), it is time for both the
parties and the Court to sit back and assess the present posture of the
Gautreaux litigation in its proper perspective. We feel ot if the Court
rereads the documents filed with it since January 16, 1974, the Court will
be convinced that there is no legal or factual basis whatever for the
appointment of a Gautreaux Commissiorer.
I 8

The following asctions of the Department make it manifest that HUD
has bon utilizing its best efforts since entry of the "final" Jjulgment
order against the Department on September 11, 1573. Ey that order, HUD
was directed to use its best efforts to cooperate with the Chicago Housiug
Authority in its effeorts to increase the supply of low-rent public housiag
in the City of Chicage in a non-disciiminatory basis. This wae to be done
T in confo£mity with all federal statules applicable to the low-reni housing
program, all rules and regulations promulgated by HUD for the administraticn

of that program, and all firal non-appealszble orders entered by this Court

o

ct

in the litigation. It wes within thet limited context that the Department

h

was ordered to exercise ils best effcrts to cooperate with the Chicago
Housing Authority. ra‘tuough the federal program role and the federal
regulatxoﬂq implementing the lcw-rent housing programg are national in
scope, the following best efforts zctions have been taken by the Department

gspecificaily te assist the low-rent housing program in the City cf Chicage. |



(1)

(2)

(3)

A speecial exemption of Projects Ill., 2-86 and Il1l. 2-87, comprising
1,0%2 units, was granted from the suspension/moratorium which was
imposed by the Department on the low-rent public housing program
on January 5, 1973. This special exemption was granted on March 12,
1974, less thsn two months after the United States Supreme Court
refused to grant a petition for certiorari of the "City Couacil
Bypass Order."

HUD approval of significant departures and substantial deviations
from normal procedures governing turnkey construction of low-rent
public housing. This approval, covering not only Project 2-85 vut
also 2-86 and 2-87, was requested by CHA on January 18, 1974;
Departmental approval was granted approximately twe months later on
March 22, 1974,

On April 8, 1974, plaintiffs' attorney asserted that there were 201
"missing units." Although it was explained to the plaintiffs'

attorney that these units 1spresented those which CHA would ba

- permitted to construct in the limited public housing are: in

accordance with thia Court's decrees and that an exempticn from

the moratorium fér these urits was not being considered until such
time az CHA had initiated construction of the 1,299 unite in the
general public housing arez, the Department agreed to plaintiffs'
reguest that these 201 additional units be authorized for immediate
processing. On May 21, 1974, slightly more than a month after
plaintiffs' request with respect to these units, CHA was authorized
by HUD to submit a developrent program for these units from Program

Regservation 2E,
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(4) The Chicago Area Office was granted authority to waive Minim
Property Standards on & case by cas® basis with regpect to sites
for public housing in the City of Ciicago. CHA had represented
te the Department that due to the gmerally prevailing leot sigzes
in the City of Chicago, CHA would be unable to obtain sufficient
sites unless a wvaiver was granted.

(58) Due to the fact that thers was a distinet possibility that Frojects

could not demoﬁstrate financial feamibility in accordance with HUD

regulations, the Department subjected theée Projecits to an expadi-
ticus financial feasibility snalysis to determine whether it was
necessary to grant a waiver. A waiwr did not prove neceusary.

rThe above Tive actions of the Department represzent deviations or
eiceptinﬂ: fromonoymal processing oéquirements which the Department took
/

with respect to CHA projects. The prior pleadings which are a pari of ihs
record make it clear that when CHA prosented z reqaest or an spplicaticn or

2 submisszion upon which HUD could act, Departmental action and/or riview

was expeﬁitious. Although the Departaent seeks timely processing of &ll

- applications, the facts are indisputeble that expediticus handling ind

processing has occurred at every stag: Nlth respect to CHA prOJFg*g_J

11
The facts are go overwhelming that HUD has been exercising its best
efforts that plaintiffs have chosen not to dispute the fact, ERather they
seek entry of the purported modification of the best efforts final order
solely on the basis that they find the pace of new construction tog slow four

their suiting. Consequently, Plaintiffs' solution o problems resulting



‘scheme governing the low-rent 1

=

from application and initeracticon of the complex federal and state statulory

»

™

program is to have HUD dise

regard any law or regulation L 3 with any relief to which they

have made unilateral claim to entilliement., " The following examples should

suffice that plaintiffs' versicn of best efforts is to cast law and regula-

P

tion to the wind,

(1) In the Janusry 16, 1974 letter from the plaintiffs' attorney to
Aszistant United Siates Attorney Schaeffer and CHA Attorney O'Brien,
& éopy of which was &lsgo sent to the Court, the plaintiffs mads it
clear that thay were upset with the Department's insistence that
CHA adhers to statutory prototype cost limitations, 42 USC 1415(5);

s
24 CFR 275, Appendix. This section of the Housing Act of 1937 ds
not to their suiting. Nor do plaintiffs care for the Congressional
declaration of policy that‘the objestives of the low-rent housing
program are to be accomplished while effecting economies. 42 USC
1401. Apparently, in plairtiffs' view, the Department's best
efforts are to provide the Chicago Housing Authority with a blenk
chegk and CHA is to fill ir whatever sum is sufficient to result
in plaintiffs® state of satisfaction.

(2) The plaintiffs have long veciced their dissatisfaction with 42 USC
-1401 and 1415(7) which restriet the federal program role in the
public housing program and call fo; maximum loial initiative.
Instead they prefer a federal sﬁatutory scheme where HUD is not
only planner, builder, and manager but also where the Department
will'take on any othef roles plaintiffs find necessary to cbiain

the relief they ssek.



%} Plaintiffs also do not like the Cooperaticn Agreement requirement
imposed by the Housing Act of 1937, 42 USC 1415(7)(a)(i) and (b)(1).
This ia another statutory section which must be ignored as an
impediment to the relief they seek.

(1) Nor are the plaintiffs happy with the Naticnal Environmental

Policy Act, 42 USC B 4321 et. seq. They manifest irritation that

HUD will not ascquiesce in CHA's request to approve siteless

development prégrams. Plaintiffs are unconcerned with the diffi-

culty, ifnot impossibility; of zssessing environmental impact of a

project, when its siting iv unknown. Nor do plaintiffs appear to

be concerned by the fact that HUD is presently being challenged in
the appellate court hy individuals and organizations who contend
that HUD has not fulfiliel its NEPA responsibilities wiih regpect
to the very projects which are the subject of the Gautreaux
litigation.

Nucleus of Chicago Homeowns rs Association, et al. v. Romaiey, et al.,

6 ERC 109%, (N.D. Ill. November 21, 1973); oral argument: heard by
the Seventh Circuit October 22, 197k,
Mcreover, the Court should remerber that HUD's error, which tae Seventh
Circuit held, rosé to constitut: onal dimension, was funding tne Chicago

Housing Authority when it knew of CHA's discriminatory site selection

policy. It is to be assumed th:zt it is plaintiffs® view that HUD's

error will be rectified by not requiring the identification’of sitea

prior to entering a funding commitment!

(5) Plaintiffs request to be a dominant voice in the selection of the
Gautreaux Commissioner. Although the Commissioner and his retinue

are to be paid with HUD funds, it is apparently plaintifls' intenticn



to cast to the wind applicable Civik Service Regulatiocns and

the Department's modified merit staffing procedures.
(6) Finally, the plaintiffs!' newest plewding makes it clear they
have no uze for the Housing and Urbax Development Act of 1965
which creates the Depertment of Housing and Urban Develcprent.
The HUD Act, %2 USC 3531 et. seq., states that the head of the
Department shall be a Sescretary, whe shall be appoinied by the
President, by'énd with the advice amil consent of the Senate, and
that the Department ahall be adminisisred under the supervision
and direction of the Secretary. In piace of the Secretary and the
statutorily created officers of the Fepartment, 42 USC *533; there
is now to be a judicially appointed Zautrezux Commissicner, who
ig to supervise the operations and direction of the Depa.tment in
Chicago and its suburbs,

This may be the apex of plaintiffs' disregard for any law or r:gulaticn
not to their suiting, but the evidencz should make it entirely clear that
these discarded statutes represent just the tip of the iceberg. Mo reover,
Cwe will ieave to our co-defendant to list with particularity the stite
statutes which must be disregarded as an impsdfiment to the results H»laintiffs
.seek. The court should be aware that disregard of applicable law axxd
regulation is the manner in which plaintiffs 3mve urged the Departm:nt teo
implement an order where best cfforts are to ¥ exercised "in confomity
with" all federal statutes, rules and regulations, and final non-apnlicable

orders.
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» For reasons vhich the Departwent believes are now abundantly obvious,
HUD will not consent to the appointment of a Commissioner but rather will
continue to insist that the Secretary is the only duly euthorized ecxecutive
head of the Department of Housing snd Urban Development. Mr. O'Brien,

ttorney for the Chicago Housing Authority, has clearly set forth in the
memorandum of CHA in opposition to the Order proposed by piaintiffs, the fact
that there is no legal foundation upon which to base appointment of a
Geutreaux Commissioner. The federal defendants join CHA's memcrendum that
such sppointment would be patently illegal. Moreover, there has been no
factual showing whatsoever.that HUD has not heen exercising its best efforts
and plaintiffs do not even purport to make such a showing. “
LV

In the long~Tforgotten complaint ir this action, the plaintifis prayed
for a dexlaration that the Secretary had assisted in the carrying on of a
racially discriminatory housing systen and.an injunction against the funding
of proje:ts proposéd by the Chiczgo Hoising Authority, whose sites 1ad been
selected on a raclially discriminatory “yasis. The Secretary raised —he
defense nf sovereign immunity in the district court but abandoned it on
appeal. Nevertheless the Circuit Cour: treated that issue briefly by moting
that "the doctrine [of sovereign immunity] does not bar a suit such as this
which is challenging alleged unconstitutional and unauthorized conduct by a

Tederal ¢fficer." Gautreaux v. Romney, 448 F.2d4 731, 735 (7th Cir. 1971).

Assiming the correctness of the Circuit Court's original discussion
of the application of the doctrine to the issues then before the Court, we

submit that the doctrine spplies to the radically different issues now bheing



presented. The recent decision in Schlafly v. Volpe, 495 F.2d 273 (7th Cir.

v

1974), esteblishes the rule in this cireuit that even though an OfflCla,l'S

conduct was uwltra vires or unconstitutional, the doctrine of sovereign

Pl¥hcishonineiyi

immmity bars re to Go otherwise would impose ‘an intolerable
burden on governmental functions, ocutweighing any consideration of private
harm,'" 1Id. 2t 280. This rule bars the plaintiffs' attempt to appoint a
housing Comuissicner or "czar" as the Chicago Housing Authority asserts.

In Schlafly, the plaintiffs challenged the legality of a freeze on
federal funding of certain highway construction projects. The only relief
necessary wes an order directing the fzcretary of Transportation to release
funds which had already been committed to the projects. Additionally,sthe
court noted that the "resuliant release of funds is only to the extent that
. Congresc has already authorized them to be appropriated and expended." Id.

The issues raised by plaintiffs' proposed order are fundamentally
different,, The order seeks far more than the mere release of funds already
suthoriz>d and appropriated. It seek: the creation of a new bureauvcracy
to be ca c'ved out of the Department of Housing and Urb@ Development. The
'Commlssloner to be appointed by the Ccurt (under plaintiffs' propos:zl)
would have full access to whatever spzce, secretarial and stenographic
éssista.nce, business machines, draftsren and computors of the Department
of Housing and Urban Development and vhatever other physical facilities
and personnel. that he deemed sppropricte. This, of course, would be paid
for by the defendants. Additionally, under plaintiffs' proposed order the

would
defenda.nts/be required to put under the control of the Commissioner their
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"full professional, technical and other" staff personnel which the
Commissioner might need in familiarizing himself with the publiec housing
system and the variocus problems to be solved in implementing the prior
orders of the Court.

In our view, the appointment of a Commissioner with such broad
powers, including the power to requisition whatever Government assistance
in the form of clerical and professiohal personnel and office necessities,
would indeed impose an intolerable burden on governmental functions., And
this burden would by far outweigh any consideration of herm. Certainly
when one is considering the harm that might be inflicted by the failure
of the Court to sppoint such s Commissioner, one must consider the S
necessity for such gppointment in terms of whether the secretary has
been forad to have violated this Court's prior orders. As has bee. vointed
out on mmerous occasions, no such violation has been alleged or proven.

In tupport of our view, we invite the Court'’s attention to a case
in which a radical.proposal for a‘remedial order was rejected. Specifically,
in Willi:ms v. Phillips, Civil Action llo. 490-73 (D.C. June 27, 1973),
the Courl rejected a suggestion that a new official he designated Lo dispense

governmertal funds. The Court stated "[iln essense the relief sought would

- have the judicial dspartment establish a trusteeship over one branch of the

executive department.” Id. at 5. (A copy of the memorandum opinion is
attached hereto as Exhibit A.) The remedy sought by the plaintiffs herein

is similer,



CONCLUSICN
The Department strenuocusly objects to plaintiffs! proposal to appoint
~——

a Gautreaux Commissioner., When the current line of pleadings began,
plaintiffs' attorney requested the Court to u%ilize discovery methods so
that he vould be in a position to demonstrate to the Court a lack of best
efforts and so that he could inform the Court of remedial measures which
might be taken to implement the Court's orders. After exhaustion of all
the discovery he had requested, he no longer attempts to challenge the fact
that HUD has exercised its best efforts. Unable to come up with any
recommendations for the Court, he soug:t to switch the onus to HUD and CHA.
Now in his newest maneuver, he wants the onus transferred to a Gautreaux
Commissioner. We suggest to the Court that plaintilfs counsel has been
immersc? in this case since 1966, and after all the discovery he has taken,
if he has any lawful recommendations a3 to how HUD can better implement the
best efforts order, he make that known to the Court. If he does not have
any such recommendations, he should allow HUD, unharsssed, to continuve to
exercise its hest efforts so that plaiitiffs might obtain the relief they

profess to be seeking.

JAMES R, THOMPSON
Unlted States Attorney

RAF : Jm
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Ou ifb DISTRICT OF COLUMBIA

Senator Harrison A, Williams, Jr., et zal.,

Plaintiffs

Howerd J. Phaiilips,
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. : On June 22, 1973, the United States Court of

Appeals for the District of Columbia Circuit entered an Order

refusing to stay the June 11, 1973 Orxder of this Court declaring

and enjcining him from taking any acticn as Acting Director. 1iIn
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by the defendant and amici curiae in the Court of Apvezls on thz

“application for a stay. Some of those opiections souvcht clarifi-
cation rather than reversal of the Order. Other of the objections
waras hacad uoon allecatione of Irrerarable injurv o O=0, its

= 3 I Ll e 3 " A . S . 3 = =
Appeals cdeterminad that those aliegations raised guestions of fact
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recuired further Gevelopment on the regord.
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for the defendant. At the some time counsel for the plaintiffs in
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2y actions panding bef

ore this Court involwving




070 were given the opportunity to express their views on the
veamand, although they did not participate in a formal.scnse as
a 0Ll curize.
In response to éhe suggestion of the Court of
Appeals that motions might be filed for clarification or modifi-
a;=oﬁ of this Court's injunction, the defendant filed a Motion for
Relief Fronm Judgment. That motion sought an order vacating the

June 1ll, 1973 Order enjoining the defendant from taking any action

as 2Acting Director of OLO. A modification of the declaration that

the defendant was serving unlawfully and illegally was sought by
holding that declaration to be effective as of July 1, 1273. In
suppcrt of his motion the defendant attached his affidavit in wvwhich

he stated that until the issuvance of the June 11, 1973 Crder, he

intonded to authorize, through subordinate officials, the making of

-

} ”

before tha end of fiscal year 1973. Recipients of those grants
would have included, among others, Community Action Zgencies, legal

services orcanizations and migrant programs. The defendant further

-

averréd that to the best>of'his knowledge; information, and belief
that no fiscal vear 1973 funds have been legally obligated by OEO
since the June 11, 1973 Order..

'In connection Wlth this motlon and affidavit, the

ourt was advised by counsel that two or three grants had been mace

'adTﬂtLonal grants and contracts totalling approximately $142 miliion

1/ The other cases are: Hayes v. Phillips, Civil Action No. 613-72:
Migrant Legal &ction Program v. hilliog, Civil Action No. G614-72
Galdman v. #hiilise, Civil Lction lo. $533-73; Urban Flanning &id,
Inc. v. ¥hillins, Civil Iction Yo, 972~73; Rural hHousing
Alliance v. Phillips, Civil Action Wo. 976-73; United HMigrants Io:
“Opportunity, Ines V. Fhillips, Civil Action Mo, 1id41-T3; Tast

i1 aveloraent Corp. v. Shulitz, Civil

IR T




‘defendant's affidavit could be taken as an assurance that if the

by bEO officials or employces since June 11, but that in each
jnstance the grant was cancelled by other membérs of the OEO staif.
In one or two of these instanccé( the Deputy CGeneral Counsel of
CEO, wh§ was.prcsent at the hearing, stated that he had orderecd
cancellatioﬂt]‘The same Deputy General Counsel reporfed téut a
grant had 622; made by the OZO fegional director for New York and
that the grant had been cancelled by another OEO staff member.

The regional director subsecuently was placed on administrative leave.

The Court inguired of the Deputy General Counsel whether the

defendant were permitted to serve he would make grants and obligate

\

13«

W)

the $142 million before the end of the fiscal year on June 30, 1°
The Deputy General Counsel stated that no such assurance couldé e

given, ‘ €y - 1

Fh

In this Court's view, whether the defencant .

would have made additional grants or contracts totalling $142 nillion
before the end of fiscal year 1973 is totally beside the point. As

has been made known in the June 11, 1273 Opinion and Order of this

Court, this defendant has been illegally and unlawfully serving as
Acting Director of OEO since the end of January, 1273. To re-

establish him in that position would make a mockery of the law and

would exceed even the liberal bounds of equity. The defeniant's

Motion for Relief From Judgment will be denied.

- "

Also filed on the date of the remand hearing was a

motion to intervene by the MHational Legal Aid & Defender Association,

R

I

California Rural Legal Assisitance, Inc., and the Michigan Migra
2/ -
Izgal Assistance project, Inc., accompanied by a motion to medify the

73 Ordexr. The pronosced order submiltted by the apnlicarts
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2/ . The last named proposed intervenor 3is also a plaintiff in Civil
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for intcervention would have recaffirmed the June 11, 1973 Ordor

that the defendant was serving illegally and unlgwfully in office
becausc he was not appointed Direcﬁor of OEO by. the President and
vconfirmed by the Scnate as is regquired by 42 U.S.C. § 2941 (a) (19%¢C’
That gréer would have declareé further that certain regulations
promulgated by the defendant on May 25, May 30, and June 4, 1973,
were not wvalid and of no force and effect. 'The proposed order
finally provided that the June.ll, 1973 Order would be modified to
allow the= defendant to take such actions as are- reasonablv reguirec
to administer OEO and all programs funded or regulated by it, and_
to othexwise preserve the status cuo pending the appointment and

confirmation of a valid Director of OEO. The proposed order would

th

hnve further reguired him to 1ssue or renew grants funded aé o
January 29, %973, if an application for funjs had bzen made.
Lastly, the proposed'order would have forbidden the defendant from
terminating or recuc;ng or permitting the ex plratlou-o funds of
ény such prograzm, or from repealing, vromulgating, or perﬁitting

to become effective any rule, regulation, or directive. The

proposec order on its face is entirely illogical and because such

s

relief was sought, the motion to intervene will be denied.

Counsel for the plaintiffs advised the Court
.that a continuing resolution was about to be enacted by the
Congress which woulé@ continue OEO as a federal agency after July 1,
1973. Counsel further a“viséd the Court the continuing res cluﬁlon

would continue 020 at the fiscal year 1973 appropriation level unt

11 is passed. Thus it appears that 0OZO0 will

}J-

an appropriations b
continue as an agency and under the terms of its statute will be

receivi

"5

1Y appropriations foxr grants and contracts to be acted

upon in <ue courcse.
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W Counsel in.sovcral of the other cases cxpresced
concern because the current anpropriation will revert to the general
trersury if not fully obligated on.or before June 30, 1973. To

' ot

circunvent this possibility ccunsel in the recently £iled case of

Wee* Central Mizsouri Rural Davelonment Corp. ve. Shultz, Civil

Action No; 1227-73, would have: this Court designate someohe to

serve as the trustee of unobligafcd funds of OEO. The trustee would
be ordered to hold and control, although not expend, such funds oﬁ
and after June 30, 1973, sc thiE/;he current appropriation could be
used in the next fiscal year. Liﬁ escence the relief sought would
ﬁave.the judicial department establish a trusteeship over one branch
of the executive department. The authorities cited in support of
this proposition are unpersuasive and the proposition is without

P

merit.! In that case a pending applicaticn for a temporary restrain-
ing gijer W1ll’ff/9en1cd QQWZL o 3

Another sugqestion by counsel for the various
SO L-—

partiecs in the cases listed in note 1, supra, was that this Court
stould enter what in erfect is a mandatory injunction obligating

unspent fiscal year 1973 funds so that they would not revert to the

% g -

Ly,treasury. But the Economic Opportunity Act of 1964, as amended,

* . -
%¥“V\$\describes with considerable specificity the eligibility reguirements

%1'\

) ~~0n¥?‘
\f\\\)

\\;

stuch grantees were eligible for the funds for which they have applied.

\

MYT}iS is not a feasible solution.

for grantees. For this Court to enter a blanket injunction of the

nature recuested would in effect have this Court determine that

2y

The defendant has raised the guestion of who

3

1f anyone has current grant-malzing authority at OEO. The Court

o)}

ordered the defendant at the remand hearing to present certain
pertinent infcormation which it has done. The Court recuestad

that the defendant present two Iists of currently servinag OE

parsenngl with delegations of 2uthority giving them grant-maliing




authority. The first was a list of all personncl serving before

Januvary 31, 1973, and still enployed at OLO, who had delegations
of grant-making authority from prior validly serving Directors ox

their designeces. 'The second category was those OEO employees issucd-

grant-making authority between January 31, 1973, and March 1, 1973,

-

by the defendant or his designees, and who are still employed at
OEO. The later category was ordered for the purpose of making

available to the Court of Appcals the state of OEO authority for

I

the period of January 31 to March 1, 1973, in light of the remand
considering but not holding that the @efendant may have been
iegally in office for his firqt 30 éays as Acting Director. This
information is now in the record.

Since the remand hezring, counsel for the defendant
has informed the Ccurt that on June 26, 1373, the President apvointed
Alvin J. Arnett as Director of 0RO, -with lir. Arnett's name to be

sent to the Senate for its advice and consent. Under this Court's

~

June 11, 1973,’i£terpretation of 42 U.S.C. § 2%41(a) and the -

Constitution, Mr. Arnett could not validly act as Director until

he has been confirmed by the Senate pursuant to the President's

S

nonination. As this Court recognized in that Opinion, however,
emergency circumstances may create situations which reguire emergency
action. The circumstances of this case do present such an emergency.

OEC, through its counsel at the remand hearing

and tkrough the defendant's zFffidavit, has informed the Court that

S

approval of many OEQ grants is being held up because CEO cfficials

)Jo

are uncertain cof who may act on those grants. 1In addition, $142
million of OZ0 funds will revext to the treasury after June 30, 1973,

uniess these funds

o

re obligated on or before that cate. This Court

AXY

recognizes further that Congress has created OE0 to carry out
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. in purposes and has appropriated funds for those programs,
See Jncal 2677, A.F.Q_:_I‘?:_L v. Phillips, F. Supp. (b.D.cC.

1973). Confusion and uncertainty at OEO over carryingvout those
prog.ams are a matter of record. Thercfofe, this Court, in attempt-
ing to fashion an equitable remedg that will enable OEO to carry

out its functions, finds that an emergency situation exists at OEO

and that new dircctor Arnett may perform those functions reserved

to the director. It is to be emphasized that the circumstances
'surrounding this s olution are unique-and call for a unigue fasticn-
ing of an eguitable remedy. As the Court of Appeals recognized in

its denial of stay, one poésibility of modification of this Court's .-
order would have been to allow time for compliance with the

Constitution's requirements. Brcwn v. Board of Education, 349 U.S.

294 (1955); Eecht Co. v. Rowles, 321 U.S. 321, 329-30 (1944).

In effect, the Court is attempting to allow such compliance and
still Co eguity. In order to fashion a truly equitable remedy,

- o o P - - . ) -
L///however,' the Court orders that the director act upon all pending OEO
grant applications which were to be funded with fiscal year 1973
" money before noon June 30, 1973. Those applications for grants are

listed in the-affidavit of Robert Treuver filed with this Court
at its reguest after the remand hearing;)

In caszse of the grant applications which have been

sted in the affidavit of the

e

¢eniec¢ since January 31, 1973, 1

Deputy General Counsel, the new Director will be ordered to re-

o

consider those denials deemed illegal and void because performed

S

L/// under Phillips' authority, kefore noon on June 30, 1873. |If any

fact and conclusions will
e
be entered stating the reasons for those denials.

The emergency which has confronted this Court, "OEO,

details are sustained, full findingsct

and OEO beneficiaries is one that Congress could easily have




prevented by providing for an orderly succession of power at OEO
in the case of a vacancy such n¢ it has doﬁe in the case of other
independent establishments, e.g., Comptroller General, 41 U.S.C.
§§ 42, 43a. It is hoped that Congress will recognize and rectify
this situation which has placed all parties, but in particular the
benefiéiaries of OEO precgrams, in such a precarious position.

Appropriate orders will be entéred in the individual
grantee suits now pending before this Court.

Therefore, it is, thig 27th day of June,_1973,

ORDERED Thét the.ﬁotion of the defendant for relief
from judgment be and is hereby denied;

FURTHER ORDERED That in the exercise of its ecuity
powers, and with dué consideration to the June 22, 1973 Order of

remand from the United States Court of Appeals for possible

modification of its decree Alvin J. Arnett, who has been nominated

O

by the President as Director of the Office of Economic Cpportunity

and whose name has been submitted to the United States Senate

for its advice and consent, is acknowledged by this Court to have

S

authority in this emergency situation to act as Director of the
Office of Economic Opportunity:

FURTHER ORDERED That Alvin J. Arnett or persons

. = -

acting under valild delegations of his grant-naking power as

Director ,of the Office of Econcmic Opportunity are crdered +o

.
.

considered all pending applications for grants or benefits of

funds under the Economic Opportunity Act of 1964, as amended, to be

[ &)

made from fiscal year 1973 funds by 12:00 noon on June 30, 1873,

and to notify all applicants for funds of the decisions rendered
on their applications by telegram or other reans to assure that

¢ by 12:00 noon on cune 36, 1973;

tte

the applicarnt knows of the clecis

that-all_pencing applications inciude those listed in the affi

T T L R T



of Robert Treuer filed with this Court on June 26, 1973, as well as

any applications for fiscal year 1973 funds which have been

m;de but which are not enumerated in that affidavit; if any of

those grants are &enied, the Director shall inform the grant

applicant of that decision, along with full findings and conclusions

cn which the denizl isrbased as soon as practicakle but in no event
: | o

later than 12:00 noon on g %9{ 1973;

N | FURTHER ORDERED that-Alvin J. Arnett or persons

acting under valid delegétions of his grant-making power as

Director of the Office of Economic Opportunity consider all those

dppllLaL’OﬁS for grants éenied by the Office of Economic

Opportunity after January 31, 1973, listed in the afficdavit of

the Deputy General Counsel £iled with this Court, by 12:00 noon

L.
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on cunz 30, 1973, and if th cdenied, that he inform
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the grant pflicant of that cdecision, along with full findings
W - :
=z 30, 1973;

and conclusicns by 12:00 noon ¢cn

th

TFURTEEZR uTDERDD That service of this Order on the 3

United States Attorney's Office shall constitute service upon

Alvin J. Arnett and the Cffice of Econcmic Opportunity.
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