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I Nr.HODUCTION 

Sir.ce Janua!J' 16. 1974, the part ies to t~is litigation huve been 

filing · •leading upon pleading with thP. Court, but as yet r.ot a sinP"le 

matter . :as come up fo r definitive rul i ng . In the us'1Hl s cenario, plaintiffs 

file a prox.'l0sed motion or order with the Court, eithe r tvi t;:. or without a 

support· .ng rr.emorandum. The defc~dant;1 then file responsi re memoranda , whi ch 

are foL .owed in turn by plaintiffs ' r·~ply and defendants ' rejoinde: ·s. Then 

. when th« matter is fully ripe for -ul :~ng , plaintiffs abandon the motion or 

order p( ·ndi rAg before the Court <l.l d d:J..: .'t in a new direc tion, thereby 

· igni tin1: the entire pleading process c:.nce again . In the instant cnse , 

after tl 1e defendants ha d fj.led t be).r re~ponsea a nd objections pursuant to 

I 

the Cour-t 1 s orde:..~ of Se ptember 10, 1974~ plaintiffs ' counse l approHched the 

defendar.t s and requested that they ag.'··ee t hat he be furnished an opportunity 

to repl;r . Ho"'·ever, rathe r tha n filing a repl , on Se ptember 30, l~q4 t he 

!Jlu:inti:ff s abandoned the motion \'Thich bad been pending and fil<"d a m~w 

pleadinc s eeking the appointment of a Gautreaux Cormni ssioner . It ~s now 
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incumbent upon the defendant s to rcgi .:te:r their st::.·t>nuous cppc;;i tio~1 to 

pla intiffs' neHe s t s tratagem. Hm.;eve r, the federal defendant lv:;lieve:> 

tha. t, in a ddi ticn to callir g the Court 1 s attention to all c/!' i t8 post­

Janua ry, 1974 plea dings (>..rhich are idcnt i:fied i n the se cond y·.ragr.:1ph of 

the fed e ral defendant ' s September 23rJ pleading), i t i s t:i.me fN' bot h tll.:; 

parties and the Court to s i t ba ck and a sse::J s the pra:.lent posture of tlY:O 

Gautrcc:::_~ litiga tion in i ts proper pe:.~spe ctive . vk! f ee l t hirt. if t he Ccu:·t 

rereads the documents filed \d th it sin ce J anuary 16. 1974~ the Court;. vi.H 

be convinced that there is no legal or f a ctual basis ,,~hate ver fo r the 

appointment of a lli:Jlt.t~'H·I.U.."!, ComrnissiOJ er. 

I 

The follol<~ing a.ct.:i.ons of the Department make :i t l!!J,n i ferrt thn.t Htm 

h~s t.c. ··n utilizing its best effort<> ~r~ncc entJ.'Y of t he f!finel " J t..: :l 0 ner:t 

orde r ngainflt the De partment on Sept -!mbtJ :;-o 11, 1973. Ey +.:ha.t ord~ r, IflTD 

was dir ected to use its best eff orts to cooperate •·ri th the Ch ic[lgo Hour:.j nz, 

Authority tn its effor ts to increase t he supply of l o\'r- r ent puiJ) ic hc-usi~1E 

in t he .:;i ty of Ch j_ cago in a non··di s cl irr,inatory b.?.sis , 'l'his \ aEt t o ~:..e d.::.:r..e 

in conformity with all f ede r a l sta tui es applicable to the hM-r"n:t, housing 

progrB.fl1 , al· rules and reg'J.l <:d:.~ ons pJ·omulgat ed by miD f or the ad:ninistra4·ion 

of tha t. progrJ.m, a nd all fir:.a l non-aJ;pealable orders entered by tiLs Co rt 

in the l i tigation. It • ..-&.s wit.hi.:. tr.c.t limit ed context t ha t t he !)epartrne~t 

'!l-Ias order ed to exercise i ts best effcrts to cooperate -:..-i t h the Chi eugo 

Hous ing ltuthori ty. G.J t.hough the fedE:r a l program role and the fede~·al 

regulati ons i mplement i r-,g the lew-rent housi11g programs a re nati or:a:t in 

scope , the follovri.ng bes t effrJ~ts actions have been ~ken by the JX··partrr.en-: 

s pe cifically t o assis t t.1e lovr-rea t Lousing program j_n the City cf Chi co.gc. ._) 
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(1) A speci al exempti·~n of P1•oje cts Ill. 2-86 and I l l. 2-87, comprising 

1,032 ·nits , ms granted from the suspension/m0ratorium wlrich was 

i mposed by the Department on the low-rent public housing program 

on January 5 r 1973. This special exemption was granted on !~..arch 12, 

1974, less than two months after the United States Supreme Court 

refused t o grant a petition for certiorari of the "City Counci l 

Bypass Order. " 

(2) HUD approval of significant departures and substantial deviations 

from normal procedures governing turnkey construction of lovr- rent 

public hous i ng. This approval , covering not only Project 2-85 but 

also 2-86 and 2-87, '1-.'a.S req·Jested by CHA on January 18, 1974' ; 

Departmental approval was granted approximately twc months lat~r on 

(3) On April 8, 1971~. plaintif-fs' attorney asserted tl1at there w..~rP ?01 

"missing units." Although it was explained to t he pl&intiffs' 

attorney that theue units 1 epr.esented those which C&'\. WO\ tld be 

perrni tted to constt'UC't in 1. he limited public housing are~ in 

accordance with thia C:Jurt 's decrees and that an exerr:pticn from 

the rnoratori'..l!l1 for these urits vnas not being conaidered 1.mtil such 

time as CHA had initiated c onstructio11 of the 1, 299 unit& in the 

general public housing arcc., the Depar tment agreed to plaintiffs ' 

request that these 201 add:i tional units be au·thorized fo r irr::ncdi ate 

processing . On l'1a.Y 21, 1914, slightly more than a rrlOnth after 

plaintiffs ' request. with r<·spect to these units, CHA was authori z~d 

by HUD to sub:ni t e. develop~;ent program f or the. e uni tn f r om Pr og r aM 

Reservation 2E. 
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( 4) 'l'!.1e Ch:Lc,;:o.go Are:a Offi ce t"i'\fl granted autho:ri ty t o Hai ve !<l i!1iJ::-r.u1 

Prnperty Stande.:rds on a case by cas~ basis '~>ri t.h :r·espect t o sites 

for public houo:i.:ng in the City of Clic;:.go. CI-L.t... hr.d :cep:r-e~~cr~t.ed 

to the ~partment that due to the gmerally pre'Ta.Ui.ng 1ot c:'..:zes 

in the Ci-t;y of Chj cago, CHA \vould ~ unable to obtain fn;_ff :i ctent 

sites unless a 11~aiver trlas granted. 

(5) Due to the fact that ther8 \·~as a dist.inct possibj_li ty that Proj ·:: cts 

could not demonstrate fimmcial fec.u:-.LbiUty in a.r.:cordance \<!i i:.h HUD 

regulations, the Department subj e cte-d these Projects to an expedi-

tious financia l feast hili ty c.nalysis to determine whether j_ t '(JtW 

necessary to t;rant a wa.i ver· . A wei'!.Er di.<i not prove nece ~; s :§. :r/· ~ 

r 'rhe above five actions of the Department repreaent deviations or 

/ 
' 

'.Vi th r espe ct t.o CHA projects. The prior pleadi:n.gs whi!:'h a rc~ a pa?.' L of the 
!; 
•' 

was e xpe 1i tioua. Al th~.,ugh tbf; Depar··t:11cn t se-e f.'s tirr.c:.> ly process:i ng o ~ all 

applicatlonsf the facts a . .re indisputeblc that Bxpeaitious :b.andling 1Hd 

II 

'rhe facts ;;.x•e so oven.;helming th·1t HtJD has b(~en exercising i i.." best 

efforts that p1a::: .nt.iffs J:-.,'lv~ chosen not t o dispute -::.he fco.ct. Bather- they 

seek ent.ry of t he p-urported r.1adificat ion of tee "b~st effor ts final :Jrder 

s ole ly on the busts that the;t find ·ths pace of ne~,<.· construction too slow f r>r 

their sui ting. Consequently • Pla. inti::'fs 1 soh:_tion to p:robler:~r; r esu 1 t:i.T<£: 



ocheme goven-iiLg th(~ J·M-rent. F•·bl ic housing p:-ogrl'lm iG to have I-IUD dis~· 

have rr.ade t;nil~ teral ch~ im to .:: t~.t :.:.. tl.err.snt. The folle>dng CXI'lrnples should 

suffice thb.t plaintifl'G 1 'rersiw1 o:!' best effort-s is to cast la'tfr .and regula-

tion to the · .. :ind . 

(1) In the Janut.1'Y 16, 197h lc::?tter from the plaintiffs' attorney to 

Assis·t.mt United St3.tes i.,.ttorney Scha.;ffer tmd CHA Attorney O'Bl'ien, 

a copy of which v.-a.s aotE!o sent to the Court t the plaintif fs rr.md-:: it 

clear that ·th2y Here up3et ~·ti th the Department'!~ insistence that 

CHA adhere to "·tatutory prototype cost limitntions, 42 USC 1415 (5 ) ; 

21~ CFR 275, Appendix. Thin sec t:i.cm of the Housins Act of 1937 is 

not to their sui tine. Nor do plaintiffs care for the Congreo.?ions.l 

declar.::ttion c:f polic:r thP.t, the objeGtiv(~S of the low-rent houoing 

program are to be acco1r:pl:i.shed "1hilc effcctixlg economies . 42 USC 

1401. Apparently, in pla .. ir tiffs' .,:i m·r, the Department ' s Q(~St 
~~-

efforts are to provide the Chi cage Hous:Lng Authority vli t h n bla.;Jk 

check and CHA is to fill ir. 1>::hatever aum is sufficient. to result 

in plaintiffs~ st,at.e of saU.sfnction~ 

(2) The plaintiff a have long vc;.iced their dissatisfaction with 42 USC 

1401 and 1415(7) which restrict the federal program role in the 

I 
public housing program and call for maximum local initiative. 

Instead they prefer a federal statutory scheme where illJ!! is not 

only planner, bu:i.ldcr, and manager but also \oJhcre the Departm8nt 

will take on any other roles plaintiffs find necessary to obtain 

·the relief they seek. 
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im:;::.o~k~d by ; r-~e Ho l.ns Act of 193'7 t 42 USC l~l5 (7)(n)(i) and ( b )(l) . 

'J'his i;1 another sta.tt.:.tor/ section Hhich must be ignored as an 

imped:i.!!"t.mt. to the relief they seek. 

i.f) Nor are ·the p .. ainti.ffs r.u. ppy \.ri th the National EnviroDL1c .• 1tal 

Policy Act~ 1+2 USC @ 4321 et. seq . They manifest irritation that 

Htf.) v!..i.ll not acquie<><::e in CHA' s request to l'.ppro·;e si.teless 

development programs. Plaintiffs are 1mconc-Prned with the diffi-

culty, if not impo"'nibility, of as:>essir..g env-ironmental impact of a 

projeets \>Then its si tine i~, unkno;.m. Nor do plaintiffs appear to 

be concerned by the fact tl'>...at HUD is presen·c1.y being cha.llene;ed in 

the appe lla.te court b;r i ndi vi duals and organi za:tj ons who contend 

to the very projects Y1hich are the subject of the ~~ 

li tige.tiono 

6 ERC 1094, (N.D. ~_11. NoYtrnber 21, 1973); oral argument~ heard ··y 

the Seventh Circuit OctobeJ · 22, 1971.;. . 

r'Icreo·-.~cr, the Court should remer ·ber that. Hli'D ' s error, h"hich t >le Sevtmth 

Circuit held, roz~ t ,o consti tut: anal dimension, was fur.di>.1g tne Chi~ago 

Housing Authority when it k.ne pf CHA' s discriminatory ~ sdec"li2a 

policys It is to be assu.rr>0d th;: .t it is plaint.iffst vie't<l' that HlJP's 

error tdll be rectifJ.ed by not J'Cquiring the identification o :' site.;~ 

prior to mite ring a funding commitment ! 

(5) Plain·~iffs request to be a dominant voi ce in the selection of th~ 

G&:.lt.rea.ux Com:nj ~·sioner.. A . though the Commif>sioner and his !"eti.rm" 

are to be po.id "\.::i.th HUD fu<t!i.S, it is appare11t-ly plaintif :s' intE'nt: :.r! 
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to cast to t..he •vi:nd ar;plicabl e CiviJ Service Regulations ami 

the Department's rwtlified merit. strlf.'ing procedures. 

(6) li'inally t the plaintiffs' nev;cnt plemng n:a.kes it clear they 

have no U3e for the Housing and Urba'l Devf'!lopment Act of 1965 

w' ich c _ eates the Dep~rtment of Hoilliib.g and Urban De vclo: ment. 

The HUD Act, 42 USC 3531 et. seq., ~~tes that the head of the 

Department shall be a Secretary ~ wh · shall be appointe d by the 

President, by and with the advice am' consent of the Senate, and 

that the Department shall be adminisf..ared under the supervision 

and direction of the Secre'tal"J.. In wl.a.ce of' the Secrata.rJ and t ,he 

statutorily created officers of the 7!8~ artment, 1~2 USC 3533~ there 

is nov1 to be a judicially appointed~~ Com"Tlissioner, who 

i~ to su;.":::.rvise the opera:.j ons and .erection of the DepJ. .. ·t.ment in 

Chicago and its ouburbs. 

Thi s may be the apex of plaintiffs ' dis~ard for e;,ny l a\rr or J: ;gulaticn 

not to their suitings but the evidenc3 should.nakc it entirely clea :' that 

these discarded statutes rep;-~sent ju<Jt t.h.e tS~ of the iceberg . J.\'io ·eover, 

we will leave to our co-defendant to list wi tl particularity the :::t ~ te 

statutes which must be disregarded as an irnpetiment to the results )laintiffs 

seek. 'Ihe court should be aware that disregarn of applicable law a 1d 

regulation is the rranner in which plaintiffs 1ave urged the Departm~nt to 

implement an order \.,;here best cff'orts are to - o exercised "in confo :mi ty 

't>Tith" all federal Dtatutes, rules and regulations , and final non-ap!)licable 

orders . 
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III 

, For reasons v1hich the DepaT.i:,ment believes are nmr abund.antly o'!)Vious) 

IIUD will not consent to the appointment of a Corruniss ionc:r but rath8:r will 

co11ti nue t o insist that the Sec:retaxy is the only dul~r au~horized executive 

heacl of :Ghe Department of Housing an<l Urb an Developmel'.t. Hr . O' Brien, 

Attorney fo:c the Cldc3,c:_:; e> Housing Authority, ha.s clearly set forth i n the 

memor a...'1.ci1lm of CHA in opposition to the Order proposed. by plaintiffs , the fact 

that the·r.·e is no · l egal f oundation upon which to b ase appointment of a 

Gautreaux Commissioner. The fecleral defendants join. CHA 1 s memore.ndum that 

such appoin t:ment would be patently illegal. Moreover, there has been no 

factual shO\'Iing whatsoever that HOD has not been exercising its best efforts 

and plainti.ffs do not even purport to make such a sho v:Lng. 

IV 

In i:.b r: long-forgotten c0mplain+J ir' this action , the ple.intif:t·.,. p::.·n.:-,;-cd 

for a de .!laration that the Secretary had assisted in the <;arryi!"Lg on of a 

racially discri..'lllinatory housing system and an injunction aga.i..11st thn f'unding 

of pro,je !ts proposed by the Chicago Ho u;ing Authority, •·;hose sites :md been 

selected on a racially discriminatory ·,as is. The Secretary raised -:-;he 

defense \Jf sovereign inmrunity in the d.:.strict c ou_-r>t but abandoned tt on 

appeal . Nevertheless the Circuit Co'.lr· ~ treated that i ssue briefly ~)Y n::>ting 

that "thf · doctrine [of s ~vereign i:mmurL ty] does not bar a suit such as this 

-v:hich is challengiJig al.lege<l unconstitutional a.'1d U..'1author, ized condnct by a. 

federal ( ·ff'icer. " Gautrea~ Y. Ronmey, ~~1+8 F. 2d. 731, 735 (7th Cir. 1971 ). 

A.sst ming the correctness of the C:' .rcu.it Court ' 3 original dis cussj_on 

of tbe ar.pl.ication of the doctrine to ~ .he issues then befc:ce the Court , "re 

::mbmit tJ:.at the doctrine a.pplies to the radically dif.ferent issues rovr being 
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prcsente<l. T:.11c recent d.ecl:.;ion l !'l 0,-::hlafJ,z Y . VoJ~, ~-95 F .2d 273 (7th Cir. 

1974 ), esto.blis he s the r ui,:: :i.n t 1J :L. c i :; ' cui t th '"l,t even t l.tough an official's 

cono.uct 1·ras uJt:ca v5.r es ,,.r -u."!CoD:·t ltl.~t ional, the U.octrine of sovereign 

inmn.:mity bar::: a suit '\1here to a.~ othc·,:-vri.se uodcl impose 1 en intolerable 

burden on c;ovc~mmentoJ. J'.\mctionr., ::-iutw·eigh ing a:.ry- consicle:ration of private 

harm. 1
" Id. at 280. This ru2.e ~uu.rs the plai.n.t:i.ft's' attempt to appoint a 

housing Co:rr.m:tssicner o:c •:ezar" 8-S the Chicago Hous ing Authority e.sserts. 

In Schlaf:bl, the plc.intiffs chal1~nged the legality of a freeze on 

:federal funding of certain h.igh>·T~lY c cns truction p r ojects. The only relief 

necessary >·ras &'1 order Cl.irecting t he f. 2cretary of 'l':re...nspm·ta.tion to release 

f'unds 'IThich h ad already b ee;:1 com:n.H ted to the pro;j ects. Adctitionally, qthe 

com--t noted tha t the "resu.lt a.11t r e l e<1.se of f\mcls is only to the extent that 

Congx·c ~-o ;:: has aJ.r·ea o.y <11.1-L:hor i zed t helT'. t; o be a.pp rcrpria.ted t=md expendc.:l. 11 I0 . 

'l'he issues raised by pla.intiff's ' pr oposed or der arc :l:'vnda.mentally 

diffe~ren+, . The orcter s cekn far more ·than the mere :r-elease of funds already 

s.uthoriz ; d and appropriat ed. It s eeki the creat ion of a ne,.; bureal:tcracy 

to be ca iTed out of the Depa1'tmerrc o:::' Housing and Urban Development . The 

·commissioner to be appointed_ by the Cc Llrl (under p ltd .. Ylt iffs' propos<:l) 

uould have full accer:::: to 1·rhatevcr sp~ ce, secretari a l and stenogr apLic 

assistance, business ra.achir:es, draf'tsr .en and coffi.putors of the Depart ment 

of Houning and Urban Development and vhatever other physical f acilities 

and personnel that he deemed approp:ciE,te. T'nis, of com~se, -vrould be paid 

for by the defendants. Additionally, under plaintiffs ' proposed or<·•.er the 
~-rould 

def'enclan t.s/ be required to put under the control of the Commissioner their 
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11fulJ_ professionv.l, technical and other" staff personnel \·rhich the 

Co:or.rnissio~1er might need in familiarizing himself 1'Tith the pub} :i.e housing 

system and the various proble:n-!.3 to 1)e solved in implementing ·~~he prior 

orders of the Court. 

In uur view·, the appoin.tment of a Co:armissioner 1·rith such broa.d 

pmrers, incl uding the power to requisition l·rhate·,·er Govermnent assista.nce 

in the form of clcYical and professional pers onnel and office n:=cessities, 

'\'rould indeed impose an intolerable burden on goverm1\ental functions. And 

t his burden \vould by far out1reigh any consideration . of harm. Certainly 

\•men one i s considering the ha:tct that might be ir...flictecl by the failure 

of t he Court t o n.ppoint such a, Cormnissioner, one :must consic1er the · ~ 

necessity f or such 3.ppointmcnt in terms of "'rhether the secretary has 

·been fo·.: ncl to have viola tee. this Com~' s pr:ior orders. As has bee· .. ·oointed 

out on m 1.11erous occe.sions, no such violation has betn alleged O:!' proven . 

I n : upport of om1 view· ~ 1·re invite the Court 1 s attention to a case 

i n 'iThich a radical proposal f~l' a'• reme1 t.ial order was rejected . Spec ~ifically, 

i n Willi< :ms v. Phillips, Civil Action lfo. 490-73 (D.C. Ju.11e 27 , l9Ti ), 

the Couri rejected a suggestion that a nei'T official be a.esign.a.ted to dispcr!se 

govermuer tal funds. 'l'ne Cou.r·t s tatecl 11 
[ i]n essense the relief sought -vrould 

h ave the juoicial d~p:J.rtment establish a trusteeship oYer one branch of thE: 

executiv(' depart-ment. n Id. at 5. (A copy of .the memorandum opinion is 

attached hereto as Exhibit A. ) The re:medy sov.ght by the plaintiffs herein 

i s simil~r . 
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CONCLUSION 

The Department strenuo":J.sly objects to plaintiffs' propo~al to a:ppoi..Y!t 

a Gautreaux Co:rrrm.:i.ssioner. Hhen the cttrrent line of plcadir1~c began , 

plaintiffs 1 attorney requested the Court to utili ze discovery methods s o 

that he vrould be in a position to demonstrate to the Court a l ne:Jc of best 

efforts and so that he could inform the Cmut of' re;.nedial meanurcs vrhic:1 

might be taken to j~lement the Court's orders. After exhaustion of all 

the discovery he had requested, he no lancer attempts t o chal lenge the f::.ct 

that HUD has exerciserl its best efforts. Unable to come up l•ri th a.'1y 

recommendations for the Cmu:ot, he soug 1t to s-vlitch the onus to HUD and CI-~lL 

lifmv in his newest maneuver, he i'lants the onus tr<:msferred to 2. Gautreaux 

Cot~ssioner. We suggest to the Court t hat plaintiffs colUlSel has been 

im:ner s.:..:" ln. ·this case since 1966, and after all the discovery he he.: ; talceP, 

if he h ae any lavr:ful recommendations a j to how HlJD can better i:rrr.[)lem~nt Jct~e 

best efforts order, he make that lr.nown to the Court. l f he does not have 

any suet~ recommendations, he should all.ovr HUD, w..harassed, to continu.e to 

exercise its best efforts so that plai 1tiffs might obtain the relief they 

profess to be seeking. 

JA 1ES H. THOJ.1PSON 
Un ~ted States Attorney 

lli\F : jm 
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--- UJ.U'J.'EL' S'I'./{l'l:::> [)IS'J'lU CT COuB';:' 
FOR ~:~'E :JIS1'?IC'J:' OF COI.U;·li~L\ 

Ocr 15 I! i ,, i 'I , 7.1 
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Senator Harrison A. Williams, Jr., et al., ) U,\'1 rr. -. ': 
11'{; ,\ ·;· :· :: 
c , .·;!_. ... ) 

Plaintiffs ) 
) 

v. ) 
) 

Civil J.e:U.on ·t;J . 

49Cl-73 
Ho,,:a~d J ~ l?l1illips, ) 

) 
Defendant ) fl':"'"-1~ ;; 

)~ ,. . ~! ., 
-""-

.; .. 

JU ,\! 

On June 22, 2.973, the United States Ccmrt. 

t ; 
-. 
·' ·.• .... ~ 

( ·, 
7 6 

- -c 
'-' •-

~ .. ..... ~ 
! . ~ .. 
/-,-,...: 

,c, i ~· 
' •' i ,_: 

Appeals for the District cl Colu~bia C.ircuit enter2d an O~der 

rcfu~ing to stay the Ju~e 11, 197J Order of thi~ Court daclnri~; 

Act5_ng Di~:::;c·t.c~r oj7 ~h~ Office o£ ZcorH.J."":l.:..c: 0:? ~·e>r·L:~1n2.t.:' (C':-:; \.)] 
\ 

and snjcining him from taking any action as Ac~ing ~irect~r. T~ 

a.C:0ition the Cou:::-t o"f ; i_ppeals reJi1anC.ed ·U:e · case -to . " . ·c r: ,_;:.~ 

~ "'·-.! .. , 
\ \ 

-~.: ' 
_J 

.--
t_ ;;=~-~ :5 r: 

ccnsic:leY. c2r·tu.i:t obj ed:ions to thi~ Cou~t' s Ju;-:. -::~ ll, 1973 0.!:- ~ :_ c:: ::: <:<:~.:: 

application for a stay. 

cc~tio:71 ratner t1-:.an reversal of the O:cccr. 

I 

ctn-:1 third oarti~s dealing with -- .::-

Appeals ee~armiPsd 

b2~~inq late on ~~nday, Ju~2 25, .1 S73 . 

...... 
l\.... The Court of 

rais ed c;uc~; -t~_on::; 

fo~ t~e plaintif~s r.:. o:..1.:1. r:- c }_ 

At the s 2me time counsel f or the olai~tiffs in 
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/ 

/ 

/ 2. 

} I 
o ;-:;J ,.,p, re c;:i.ven t1w opportunity to express their view~; on t}-,::~ 

·cc11n nd, aJtJ1oug11 th~ y did n-::>t purticipc\te in a for.metl scn :~ e as 

<l .J.ci curi.c.:e. 

In response to the suggestion of t11e cc.urt of 

Appeals that motions might be filed:for clarification or nodifi-

cation of. this Court's injunction, the defendant filed a !1otion for 

Relief From Judgment. That motion · sought an order vacating t~e 

June 11, 1973 Order enjoining t _he defendant from taking any action 

as Acting Director of OEO. A modifi~ation of the declaration that 

the defendant was serving unlav!fully and illegally v1as sought by 

h~lding that declaration to be effective as of July 1, 1973. In 

support of his motion the defendant attached his affidavit in ~bich 

he sthted that until the issuance of the June 11, 1973 Crder, he 

inte:nded to anthor ize, through subo).:-dinate officials, ·the mukin~; of 

adcJ.i.:tionr.J. l grants and contracts totalling approxim2.tely $142 million 

before tha end of fiscal year 1973. Recipicints of those grants 

·-
't·ioul~1 r..ave included, among others, Community Action l.gencies, legal 

services grganizations and migrant programs. The defen~ant further 

averred that to the best of his knowledge, information, and belief 

that no fiscal year 1973 funds have been legally -obligated by OEO 

sinc0 the June 11, 1973 Order. 

~ t' '.:..h ~l connec lon '"l.'- this motion and affiC.avi·t, the 

Court was advised by ·counsel that two or three grants hud been mace -....__ 

1/ T11e otbo~ r cases are: Eayes v. P:1il~ips, Civil l'.cti.on No. 613-7 ::: 
~- • . ,. , ., t • D ~ ,. - ·, ;:. ~ , ~ i 1 i c · C • • • - ~ ··. C.!... i ro. ·-. ~ --Q (.. 1 / ; - •- -:> -
!'l~_g::::-(1:11:. .!-JSGa~ .!~~c l0:1 14L-0Sf ... . c ,n v. _.J. .. ..: • ...._ ··-'? ·-;;r J_v~..i l~ L.._ ..... . .~ . -. . -J-..r I..J 

C:olc' :n.:1n v. "/l1il2.i ::~ ~- , Ci.vil "·,c·t.i.on ::o . S::J0-'i'3 ; l.T:i.-0 :::1 ;..:10.n.:1.:. L~;" J, i~: , 

Inc. '1.'. !;;,:.ll:..~J.::; , C.i.vil "-.-:t. i.o!'1 .:.·c . ';.: 7 2 -73; !i.uj:c:_l i.ous il}.":! 
Alli:.1uce v .. P1} illi:;;:>s , Civil Ac-:-.ion :·.~o. 97G-73; lJnit.ocJ. I-1i.c;rc-:.n'cs fc.:. 

-·- ,-., • . _ ..., •• ,.J • .. • 11i'·,- -~-,... · r ~h; 1 1·'-··s ·,...i··;l ;:..~~-io""' i·:o, ll-~1 -?3,· r·~st 
·J.~ .. '; .. .._j .._ t_~. -.. Ly , ..l...J .:.'- • V • .J. • ..- -'-_:"" 1 '- \ .... • ·'-~ ""'" 

Ce :l·t:r-a l His s ou::: i l<.ural DevelOl:':i1e ni: Corp. v. Shultz I ci·v·i1 
/) c t i 0 j l ~-::) • 12 3 7 -7 3 • 

, ....._ __ ---
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by oso officialc or c~ployces since June 11, but that in each 

inst.<:.~nce the grc.nt was cancelled. by other members of the OEO staff. 

In one or two of these instances 1 trJe Deputy General Couns e l of 

OEO, who ,.,as present at the ]; caring 1 · stated th<:<t he had ordered 

cancellat-ion] The sarr.e Deputy General Counsel reporte d thelt a 

grant · l:a-1 (e:n made by Jche 0:20 regional director for t7cH York and 

that the grant had been cancelled by another OEO staff member. 

'fhe regional director subsequently ~1as placed on adminis·trative leave. 

The Court inquired of the DcpuJcy General Counsel ~.'lhether the 

defendant • s affidavit could be taken as an a.ssurance tl1at if the 

defendant •,·rere permitted to serve he •,rould make grants and obligate 

the $142 million before the e10 of the fiscal year on June Jn 
.J ~I 1373. 

The Deputy General Counsel stated that no such assurance could ~c· 

given. 

In tl1is Court's vim·7 1 vlh-:;ther the def<::r.C:ar.t 

would have i-:lade additional grants or contrac·~s totalling $lt~2 r;1iJ.lion 
•. 

before the end of fiscal year 1973 is totu lly besi6e the poi~t. As 

has been made kno,·m in the June 11 1 1973 Opinion and Order o f this 

Court, this defendant has been illegally and unla':7fully serving as 

Acting Director of OEO since the end of January, 1973. To re-

establish hi.rn in that position ,.:~auld make a mockery of the la~·! and 

\•rould exceed even the liberal bounds of equity. Tr.e de fen~2r:t' s · 

.Hotion for Reli~f From Judgment \·lill be denied. .. 
Also fl-ied on the date of the re:nanc h2aring v7as a 

motion to intervene by the r:at:i.onal LGgal Aid &. Defender .Associ&tion, 

California ~ural Lesul 1\ssis-::ailCC, Inc.~ anc: the nichi;c2.n !ligran·t 
2/ ' 

L.esa1 Assistance project, Inc., acco:.tpanicci by a ~notion to mcc'. ify t'he 

~un2 11, 1973 Order. The proooscJ ord 2 r s ubmitted by the ap~lica~ts 

2/ J Tl}C las-1,: numcd proposed inte rv e nor 
.;\c::: i on r-:~). 111\. l -- T J I note 1 I .:.~~-::..~=.. 

;,·,;·;·;-. j'' ,'i '' 

also a plaintiff in Civil 



for intervention would h~ve reaffirmed the June 11, 1973 Ord a r 

that th~ defendant was serving illegally and unlnwfully in o{f:i.ce 

becaus~ he was not appointed Director of OEO by. the President and 

confirmed by the Senate as is required by 42 u.s.c. § 294l(a) (1 97 C ' 

That. orcer ,.,ould have decla red further that certain regulat i_o ns 

promulgated by the defendant on May 25, Hay 30, and .:iune 4, 1973, 

'\•!ere not ·.ralid and of no force and effect. ·The proposed order 

finally provided that the June 11, 1973 Order would be modified to 

allO'I',oJ tl:e defendant to take such actions as are ·reasonably req:uirec 

to administe~ OEO and all programs . funded or regulated by it, and 

to oth8!.-~·tise preserve the status quo pending the appointme nt and 

confirmation of a valid Director of OEO. The proposed order uould 

h ave fu:::- ·:::.'her required him t .o issue or rene· .. , grants fur~ded as of 

January 29, 1973, if an app lication for funds had bsen ffi~de. 

Lc:.stly, proposed order ' ·JOUld have forbidden tn2 oefendaht fro~ 

' ~ 
terminating or reducing or permitting the expiration of funds of 

any such progr~m, or from repealing~ promulgating, or ~ermitti.ng 

to becose effective any rule, regulation, or directive. T~e 

proposed order on its face is entirely illogical a~d because such 

relief '\•ia.S sougl1t, the motion to intervene ~.,ill be den5_ed. 

Counsel for the plaintiffs advised the Court 

. that a c ·:;ntinui.r.g resolution '"as about to be enacted by the 

Congress \·lhich wonld continue OEO as a federa·l agency after July 1, . 

J.973. c..::-~msel further advised the Court the continuing rcsclutio!1 
-.........___ 

\·.tould co:1tinue o:::::o at tr.c .::- :.seal year 1973 C!pprop:ciatio.n level until 

. +. ~ '11 . d nn approp rla-lons Dl 1s p~sse • Thus it appears that O:SO t.,rill 

continus as an a gc::ncy and uncer the terms of its statute Hill be 

r eceivin~ appropriations fo~ grants and contra cts to be actad 

.·· 
upon in ~ue course. 
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~·counsel ~n several of the other cases expres s ed . 

conccl~ n bcc~usc the current ~ppropriation will revert to the gc ncrql 

trcpsury if not fully obligated on or before June 30, 1973. To 

circumvent this possibility counsel in the recently filed case of 

'·:c st Cc:~tral I·ii::s01.1ri Rural D7~veJ_ o~~~cnt Cor·p. v. Shul t .z, Civil 

.2\ctio!l ~\o. 1237-73, 'ltJould havE: this Court desisnate someone to 

serv~ as the trustee of unobligated funcs of OEO. The trustee ·.·JOul(! 

be ordered to hold and control, although not expend, such funds on 

and a::ter June 30, 1973, sc thVhe current appropriation could 'be 

used in the next fiscal ye~r. Le css,ence the relief sought \<;ould 

have the judicial department establish a trusteeship over one branch 

of the executive department. The authorities cited in support of 

this proposition are unpersuasive and the proposition is without 

./.\ 
":le~i~ . In ~n1a1.tbca:c ~ Pd~~~"l:· ~~llication foo:: a temporary restrain-

l.ns o::-c:cr \vJ.. e o.en1e;- • )CJ / )_ . 
' Another suggestion by couAsel for the various 
/---.J 

par ·~ics in the· cases listed in note 1 r ~T)r?., vlas that this Court 

s~ould enter what in eifect is a mandatory injunction obligating 

unspEnt fiscal year 1973 funds so that they !:Tould . not revert to "the 

• 1 j~ treasury. 

\\ ~~ . 

But the Econor.,ic Op::9ortunity Act of 1964, as ?.mended, 

J ~~J\Y_\" describes \vi th considerable specificity the eligibility rcq:ui:?:e::nents 

I \J \ ~f'-
~ .-.. "t ~ \'\ '~ ' ~ for grantees. For this Court to enter a blanket injunction of ~he 
i \"11< ~{J \\ 
i \ ~ r\1\J \ .\':)l 
' ';)\.r ,~\,jv natu:?:e recuested wuuld in effect have this Court determine that 

·. 

~ : & ~ l ~ G~ ~ such gra~tees r.\)J ~ \~ .. , •,.;ere eli.g,~-e for]the 

~o- r-l··ol. e c:-o 1 "t ~ 0 ~ 

funds for ;·;hich . they have applied. 

\:j \I }' \\h (\1 • 
A'\(~ \;1 TL~s is not a 

.:f.'~ /\]' l!' . 
\1 \JJ ,,v\. 
~;')~ C)\J \) 

~}t 

..... -c:.~ ..:J ...:..t..... ...l.. J. •• 

The defeJ;.G.an t L:!s · ~2.ised tLe question 

if anyone has current src:nt-n2.:::ing aut"Lor i ty . at 020. The Court 

ordered the C:efe.ndant at tl:c re::1and hea ring to present ccrtai~ 

that the defendant present t·,,u lists o f currently servinc:~r O:SO 
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a ut)J0r ily · The first was a list of all personne l serving before 

,J.::~nuc. 1 ry 31, 1973, and still employed at OEO, ~vl1o had delegations 

of grant-making authority from prior validly serving Directors or 

their designees. The second category was those OEO emp loyees issue~ 

grant-making autl1ority between January 31, 1973, and 1-larcb 1, 1973, 

by the defendant or his designees 1 and "'ho are s·till employed at 

i. OEO. The later c2tegory was ordered fo~ the purpose of making 

available to the Court of Appeals the state of OEO authority for 

the period of January 31 to· Harch 1 1- 1973, in light of the remand 

considering but not holding that the defendant may have been 

legally in office for his first 30 days as Acting Director. This 

information is no•:1 in the record. 

Since the re;~and hec-:ring 1 counsel for the defendant 

has informed the Court that on June 26 1 1973, the President appointed 

Alvin J. Arnett as Director of OEO, .with ~tr. Arnett's name to be 

sent to the Senate for its advice and cons ent. Under this Court's 

' 
I 

i June 11 1 1973 1 ' i:rt.crpretation of 42 u.s.c. § 2941 (a} and the ·-

Constitutionr !v<.r. l'.rnett could not validly act as Direc-tor until 

he has been confirr:nec by the Senate pursuant to the Prasident 1 s 

nol.lination. As this Court recognized in that Opinion, h01tlever, 

emergency circUt~stances - may create situations \-:hich rec;:uirc emergency 

action~ ~he circumstances of this case do present such an emergency. 

OEO, through its counsel at ·the remand hearing 

an,d throu,.g'h the c.ef~ndant Is cffidu.v~t I h3.S i.nforned the Court tr.a t 
...__ 

------
upprov:J.l of many OEO g:::-ants is beL1g h c lcl up b~cause OEO officials 

are uncertain of \•lho 1.l3Y u.ct on those grc.nts. In ~ ,.:l • J- • 
acv. l'-lOn, 

million of OEO funds will revc~t to the treasury aftc:::- June 30, 1973, 

unless those ~unds are o~lig&tcd on or before t~at date. This Court 

re co~nizes f urther that Co~gres s has created OEO to carry out 
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purpo ~ as and has approp riated funds for tho s e programs . 

~ c~_g_ L::]c;·tl 2 G '?..L___!). • .F. G .E. v. Ph ill i ps, F • . Supp. (D .. D.C. 

1973). Confusion and uncert~inty at OEO over carrying out those 

prog _ams are a Matter of record. Therefore, this Court, in attempt-

ing to fashion an equitable remedy that ~Till enable OEO to ca:ry 

. 
out. i-i:s functions, finds that an emergency situation exists at OEO 

and that . ne\·T director 2\rnett may perform those functions reserved 

to the director. It is to be emphasized that the circTh~stances 

surrounding this solution are unique and call for a unique fashion-

ing of an equitable remedy. As the Court of Appeals recognized in 

its denial of stay, one possibility of modification of this Court 1 s 

order \·lould have been to allm.,r time for co:-npliance \·lith the 

Const.ituti.on•s requirements. ?-rc':!.!:!.v• :Cocrd or Educat;on, 349 U.S. 

294 (1955); F~ cht Co. v. ~o~les, 321 U.S. 321, 329-30 (1944). 

In effect, the Cour·t is .atte:np~ing- to allo•rT such compliance and 

still co equit·v. In order to :fashion a. truly equitable remedv_, 
. . . / . - '·' 

· / bm·;evGr'; . 'the Court orders that the director act upon all pena ing OEO 
t/.. . (~ ·. 

· gran::: applications \·?hich •·;ere to be funded \v.ith fiscal year 1973 

money before noon June 30, 1973. Those applications for grants are 

listed in the- -affidavit of Robert Treuer filed ,.·lith this Court 

at its request after the reman:d hearinp 

rn· case of the grant applications ·dhich have been 

~enieti since Janua ry 31, 1S73, listed in the af~i~avit of the 

~ Deputy General Counsel, the new Director v1ill be ordered to re-

• ~ 4- .. conslc,cr '-nose denials d~~med illegal and void because performed 

30, 19-73-. ~any ~· undG:r' Phillips' authority, be £orc noon on J·u;oe 

details are sustained, full findings~ fac~ and conclusions will 

be entered stating the reasons for th:>se d~nial~ 
~ 

The emergency •.-~hich has confro:1ted this Court, -oEO, 

and OEO beneficiaries is one that Congress could . easily have 
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pr.evented by providing for an :ycderly succession of pov.rer at OEO 

in the case of a vacancy ~.:;ur:rJ <. \!.:' :i.t has done in the case of other 

independent establisbnents, e.g., Comptroller General, 41 u.s.c. 

§§ 42, · 43a. It is hoped th~t. Co~gress · \'lill recognize anC. ..rectify 

this ~;ituation vlhich has placed all parties, but in particular the 

beneficiaries of OEO p~ogra~s, in such a precarious position. 

~\.ppropriate orders Hill be entered in the individual 

grantee suits now pending b~fore this Court. 

Therefore, it is, this 27th day of June, 1973, 

ORDERED That the. motion of the deferrlant fer relief 

from judgment be and is hereby deniedi 

FURTFgR ORDLlillD That in the exercise of its equity 

po"VJers_, and with due consideration to the June 22, 1973 Order of 

remand from the · united States · Court of Appeals ~or possible 

-
modification of i ·ts decree Alvin J. Arnett, \vho has been nominated 

by the Presidel:t as Director of the Office of Economic Opportu::.:i.ty 

and '\·Jhose name has been submitted t.o the united States Senate 

for ··i·ts advice and . consent, is aci<:no\"ledged by this Court to have 

authority in this emergency situation to act as Director of the 

Office of Economic Opportunityi 

FtJRTHER ORD:C:RED rrhat P.~lvin J. Arnett or persons 

actiny unuer valle! uelegations of 'hi::; grant-making pm·;er as 

D. t f ~h o+f' f ~ · · o ~ ·~ 1.-rec or .. o ._ e ~ :r..ce ... o ..:.cor.cr.uc ppor .... ur::t. ... y 
-... ......._-..... ~ 

c::::-dc!"ed to 

considered all pending ap?lications for grants or benefits of 

funds under the Econo~ic Oppcrb.:nity P..ct of 190~, as 2.:7'.en~cd, to be 

mace fro:n fiscal yec:.r 1973 funds by :i.2 :00• noeL! on June 30, :!.973, 

and to notify all applicants fo:c f1:ncls of t:;e clecisions :cend.en:~d 

on tfeir applications by telegr~n or other ~cans t0 ~ss~rc t~~t 

the applicant ~;:no•.Js of tho .-:.-:- c :;.s :k : 1 'Dy :!.2: 00 noo!l on U'un'.; 3C, l'":JT~; 



.... 

o i nobcrt Trcucr filed \·lit:h t!1is Court on J ·une 26, 1973, as uell as 

any applications . for fiscal y 2ar 1973 funds \•lhich have been 

l'iCl.dc but Hhich are not enunv~ r 2'.ted in that affida'.7 it ~ if any of · 

' those grants are denied, the Director shall inform the grant 

applicant of that decision, along with full findings and conclus ions 

c:-1 ,._,hich tho deni.c::l is basec1
. e< s soon as practica~le but in n~ event 

. \~ (\· 
later than 12 :00 noon on ~Y.'l.e 3j){ 1973; 

I 

\___ FURTI:i:BH · ORDERED ~chat - Alvin J. Arnett or persons 

acting under valicJ. delegations of his grant-making pm·rer as 

.Director of the Office of _ Econo~ic Opportunity consider all those 

a -pplications for g~ants denied by the Office of Econo!nic 

Opport'...mity after January 31, 1973, listed in the affic~avit of 

the Dep~ty General Counsel filed with tl1is Cqurt, by 12:00 noon 

on C'Ui.!8 30, 1973, and if those grants ar~ denied, tha": he inf o:::m 

the gra~t 2pplicQ~t of that Ce cision, al~ng with full fin~ings 

- . \)Q ~ . 
and conclusio~s }:)y 12:00 noon -on ~-·2 !fo, 1973; 

PURTl-::I::R · 02D.::::R2D Tha·t service of this Order on t'he 

United States Attorney's Office shall constitute service upon 

Alvi~ J. Ar~ctt arid the Office of Econc~ic Opportunity. 

~·\l2n 3. ~1orr is on 
Suite 515 
2000 P Street, Y.>T . '. 

20035 

.... . +- ,- "p-. t•..-.c ht:. ... orney ror ~..!..ali! J..r .... s 
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