
82 511 FEDERAL REPORTER, 2d SERIES 

CHICAGO HOUSING AUTHORITY, 
Petitioner, 

v. 

Tl1e Honorable Richard B. AUSTIN, 
Judge of the United States District 
Court for the Northern District of Illi­
nois, Respondent. 

No. 74-1926. 

United States Court of Appeals, 
Seventh Circuit. 

Submitted Dec. 19, 1974. 

Decided Jan. 24, 1975. 

Rehearing Denied Feb. 27, 1975. 

City housing authority sought writ 
of mandamus to vacate district court or­
der referring to a master dispute as to 
implementation of judgments in actions 
concerning location of public housing. 
The Court of Appeals, Fairchild, Circuit 
Judge, held that order of reference did 
not constitute an abdication of judicial 
decision-making responsibility, on ground 
that master might make fact findings 
which were prejudicial and binding on 
the housing authority where district 
court was merely seeking assistance in 
exploration of possible alternative cours­
es in a difficult area, reference order did 
not require master to make findings of 
fact and conclusions of law and the dis­
trict judge stated that he retained ulti­
mate responsibility in the matter. 

Petition denied . 

Swygert, Chief Judge, dissented in 
part and filed opinion and voted to grant 
rehearing. 

1. Federal Civil Procedure ~ 1877 
District court's order referring dis­

pute as to implementation of judgment 

l. See Gautreaux v. Chicago Housing Authori­
ty, 265 F.S1,1pp. 582 (N.D.Ill.l967); Gautreaux 
v. Chicago Housing Authority, 296 F.Supp. 
907 (N.D.Il1.1969); Gautreaux v. C hicago 
Housing Authority, 304 F.Supp. 736 (N.D.III. 
1969); Gautreaux v. Chicago Ho using Author­
ity, 436 F.2d 306 (7th Cir. 1970), cert. denied, 
402 U.S. 922, 91 S.Ct. 1378, 28 L.Ed.2d 66 1 
(1971); Gautreaux v. Romney , 448 F.2d 731 
(7th Cir. 1971); Gautreaux v. Romney, 332 

orders in public housing desegregation 
cases to a master did not constitute an 
abdication of judicial decision-making re­
sponsibility, on ground that the master 
had been authorized to render specific 
factual findings which might be prejudi­
cial to city housing authority and would 
become binding unless they were errone­
ous, where order of reference did not, in 
terms, require the master to make find­
ings of fact and conclusions of law, mas­
ter was required to submit his report to 
the court for review and district judge 
retained ultimate responsibility in the 
matter; in any event, should housing au­
thority demonstrate error and resulting 
prejudice an appeal would lie. 

2. Mandamus ~ 168(2) 
A party seeking mandamus has the 

burden of showing that its right to is­
suance of the writ is clear and indisputa­
ble. 

3. Mandamus ~4(1) 
Mandamus should be resorted to 

only where appeal is a clearly inadequate 
remedy. 

Patrick W. O'Brien and Steven M. 
Rasher, Chicago, Ill., for petitioner. 

Alexander Polikoff, Chicago, Ill ., for 
respondent. 

Before SWYGERT, Chief Judge, and 
FAIRCHILD and TONE, Circuit Judges. 

FAIRCHILD, Circuit Judge. 

This petition for writ of mandamus is 
another episode in the Gautreaux litiga­
tion concerning the location of public 
housing in the Chicago area} Petitioner 
Chicago Housing Authority seeks manda­
mus to vacate an order of re fe re nce e n­
tered by Judge Austin November 7, 1974 

F.Supp. 366 (N.D.Ill.l971), rev'd 457 F.2d 124 
(7th Cir. 1972); Gautreaux v. Chicago Ho us­
ing Author·ity, 342 F.Supp. 827 (N.D.lll.l972), 
aff'd sub nom. , Gautreaux v. City of Chi cago, 
480 F.2d 210 (7th Cir. 1973), ce rt. denied, 414 
U.S. 1144, 94 S.Ct. 895, 39 L.Ed .2d 98 (1974); 
Gautreaux v. Romney, 363 F.Supp. 690 (N.D. 
111.1 973), rev'd s ub nom., Gautreaux v. Chica­
go Housing Authority, 503 F.2d 930 (7th Cir. 
1974). 
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in Gautreaux v. Chicago Housing Au­
thority et al., 384 F.Supp. 37 (N.D.Ill .). 
After a preface indicating lack of 
progress in supplying public housing m 
Chicago, the order provides, in part, as 
follows: 

"The Master is directed to study and 
review segregation in Chicago public 
housing, to determine and ide ntify the 
precise causes of the five-year delay in 
implementing my judgment orders, 
and to recommend a plan of action 
that will expedite .the realization of 
my various orders and judgme nts. In 
so doing, the Master shall not be limit­
ed to ... <lete rmining whether HUD and 
CHA have employed their 'best ef­
forts,' but shall examine all possi­
bilities to expedite the mandate of this 
Court that the supply of dwelling 
units in Chicago shall be increased as 
rapidly as possible , including, without 
limitation, utilization of new housing 
programs established by the Housing 
and Community Development Act of 
1974." 

Other provisions of the order dealt with 
procedure before the Master, and in the 
formulation of the Report. 

On February 10, 1969, Judge Austin 
filed a memorandum opi nion finding 
there had been discrimination o n the ba­
sis of race in public housing site . selection 
in Chicago. 296 F .Supp. 907. On July 1, 
1969, judgment was entered ordering, 
among other things, tha t CHA use its 
best efforts to increase the supply of 
dwelling units in conformity with t he 
judgment (304 F.Supp. 736, 741) a nd ulti­
mately HUD was similarly enjoined. 

On September 11, 1974 plaintiffs filed 
a motion for an order req uiring CHA 
and its codefendant, HUD, to recom­
mend how enforcement of the July, 1969 
judgment order could be facilitated. 
This motion was apparently abandoned, 
and on Septembe r 30, plaintiffs filed a 
motion seeking the appointment of a 
commissioner to formulate plans f or the 
expeditious construction of new public 
housing in the City of Chicago. While 
declining to appoint the requested com-

missioner , Judge Austin made the order 
of refere nce. 

[1-3] CHA argues that mandamus 
should issue because Judge Austin's or­
de r of re fe re nce constituted an abdica­
tron of judicial decis ion making responsi­
bility contrary to the teachings of La 
Buy v. Howes Leathe r Co., 352 U .S. 249, 
77 S.Ct. 309, 1 L.Ed.2d 290, reh. denied, 
352 U.S. 1019, 77 S.Ct. 553, 1 L.Ed.2d 560 
(1957) a nd TPO, Incorporated v. McMil­
len, 460 F .2d 348 (7th Cir. 1972). 

If we understa nd CHA's apprehe nsion , 
it is t hat the Maste r might make find­
ings o n issues of fact which would be 
prejudicial to CHA a nd would become 
binding unless clea rly erroneous. On the 
other hand , no such issues have been 
framed by pleadings or othe rwise. It 
can well be argued that the proceeding 
before the Master is limited to prelimi­
nary inquiry and the result to recom­
me ndations as to steps the court itself 
might consider initiating. 

The district court appears to be seek­
ing assistance in explora tion of possible 
alternative courses in a difficult a rea. 
The me mora ndum which was a preface 
to the order stated that "this matter 
must be re fe rred to a Mas te r for imme­
diate a tte ntio n a nd proposals." The or­
de r , in terms, docs not requ ire the Mas­
t e r to make findings of fact a nd conclu­
sions of law (See Rule 53(e)(1), F.R. 
Civ.P.) and refers to the Master's draft 
report, to be discussed with the parties, 
as "a final draft of his recomme ndations 
a nd comments." The order says that the 
"fina l Report, as determined by the Mas­
ter, shall be submitted to the Court for 
its rev iew and possible use." In collo­
qu y, Judge Austin said, " I think my or­
de r indicates I re tained the ultimate re­
sponsibility." 

A "party seeking manda mus has 'the 
burden of showing t hat its right to is­
s ua nce of the writ is "clear a nd inuisput­
able."'" Will v. United States, 389 U.S. 
90, 96, 88 S.Ct. 269, 274, 19 L.Ed.2d 305 
(1967). Mandamus " should be r-esorted 
to only whe r·e appeal is a clearly inade­
quate re medy." Ex parte Fahey, 332 
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U.S. 258, 260, 67 S.Ct. 1558, 1559, 91 
L .Ed. 2041 (1947). 

As already indicated, it seems wholly 
unlikely that the reference under chal­
lenge here contemplated ·Or will result in 
de terminations by the Master which will 
bind and prejudice the rights of CHA. 
Should CHA ultimately conclude that it 
can demonstrate error and resulting 
prejudice, appeal will be an adequate 
remedy. 

We do not decide the question of the 
propriety of the order of reference, but 
we do consider mandamus inappropriate 
in the circumstances. 

The petition for writ of mandamus is 
denied. The stay of the reference, here­
tofore ordered, is vacated. 

SWYGERT, Chief Judge (dissenting in 
part). 

I cannot agree with the majority's 
view that the district judge's order seeks 
only a "preliminary inquiry" that will 
probably not result in prejudice to peti­
tione r. I believe that both the district 
judge's comments at the hearing on this 
matter and the order itself indicate that 
the master has been authorized to render 
specific factual findings that could be­
come the basis for a contempt citation. 1 

The or·der which is the subject of this 
mandamus petition is a part of protract­
ed litigation concerning the location of 
public housing in the Chicago area. In 
1969 a judgment order was entered 
which in part required that: 

CHA shall use its best efforts to 
increase the supply of Dwelling Units 
as r·apidly as possible in conformity 
with the provisions of this judgment 
order and shall take all steps necessary 
to that end, including making applica­
tions for allocations of federal f_unds 
and carrying out a ll necessary plan­
ning and development. 

In an effort to secur·e enforcement of 
this portion of the 1969 order, the plain­
tiffs, on September 30, 1974, filed a mo-

1. In thi s context it is important to note that 
Fed.R.Civ.P. 53(e)(2) prov ides: " In .an action 
to be tried w ithout a jury the court shall 

tion for the appointment of a commis­
sioner that eventually resulted in the or­
der before us. 

Before formally entering the Novem­
ber 7, 1974 order (Appendix A), Judge 
Austin held a hearing on the question of 
entering such an order. Some of his 

·comments at that hearing are instructive 
concerning his view of the scope of the 
master's responsibilities: 

What I am interested in now is 
whether or not HUD and CHA have 
used their best efforts. That is what I 
propose to have these hearings about, 
to see whether based on whatever is 
adduced at these hearings warrants a 
finding that they have used thei r best 
efforts, and if after reviewing that 
testimony, and whatever else is con­
sidered by the Master, I find that they 
have not, then we will start thinking 
about contempt citations for the 
Chairman of the Chicago Housing Au­
thority and maybe contempt citations 
for HUD, but what I am interested in 
now is seeing whether, as the parties 
now contend, 

And all I am interested in, as far as 
these hearings are concerned, is to see 
whether or not the evidence warrants 
that they have engaged in their best 
efforts, a nd if it does, I think my 
hands are tied. If it does not, then 
my hands are not tied, and somebody 
had better bring their toothbrush. 

Indeed, the order itself indicates that 
the issue of whether petitioner used its 
"best efforts" is to be considered by the 
master. One of the reasons for the re­
ferral to a master is stated to be "to 
pinpoint responsibility for defendants' 
apparent lack of diligence." At a later 
point the opinion stales that "the Master 
shall not be limited to determining 
whether HUD and CHA have employed 
their 'best efforts.' " 

These comments and the quoted por­
tions of the order indicate to me that the 
master's duties are to e ncompass the 

accept the maste r's findings of fact unless 
clearly e rroneous. 
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submission of factual findings relating to I would requi1·e that the following per­
whether CHA complied with the "best tions of the order of November 7 be 
efforts'' order. For two reasons the vacated: the words "to pinpoint respon­
master should not be allowed to specifi- sibility for defendant's apparent lack of 
cally investigate the factual underpin- diligence and" on lines 9- 10 of the first 
nings of a contempt petition. Plaintiffs page;... and the words "shall not be limit­
have not suggested to the district court ed to. determining whether HUD and 
that CHA displayed any bad faith in its CHA have employed their 'best efforts', 
attempt to comply with the "best ef- but" on lines 5-7 of the fourth page of 
forts" order and it is not the function of the order. 
the district judge to initiate a considera-
tion of that possibility on his own mo- (APPENDIX A) 
tion. As Arthur Murray, Inc. v. Oliver, In The United States District Court 
364 F.2d 28, 34 (8th Ci;. 1966) state~: Northern District of Illinois 

And above this, from the very nature 
of the judicial role, it is not given to a 
judge to engage in a prospecting quest 
for other evidence possibility to add to 
a record, nor counterpartly to appoint 
a master to make such a discovery 
pursuit for him. 

More importantly, the q uestion of 
whether a party has violated a court or­
der ts surely a matt.er for judicial deter­
m1nab on that cannot be dele a~ to a 

~~~~~~~~ake ey~n 

inquiry into the uestion 
o contempt cttation is "an 
abdication of the jpd jcjal funct jon" ;a;nd 
violative of La Buy v. Howes Leather 
Co., 352 U.S. 249, 256, 77 S.Ct. 309, 313, 1 
L.Ed.2d 290 (1957). Nor do I think that 
the prejudice to the petitioner inherent 
in having the "contempt" portion of 
these proceedings initially presented be­
fore a master rather than before an Ar­
ticle III judge is cured by the fact that 
here the report is to be submitted only 
for "review and possible use." In regard 
to issues bearing on contempt the peti­
tioner is entitled to have the initial find­
ings made by an Article III judge, not 
just a review. See, TPO, Inc. v. McMil­
len, 460 F .2d 348, 360, n.62 (7th Cir. 
1972). 

Finally, I cannot accept the conclusion 
that there is no need for -mandamus 
since any possible prejudice can be reme­
died by a later appeal. The clear import 
of La Buy v. Howes Leather Co., supra 
and TPO, Inc. v. McMillen, supra is that 
mandamus is a proper remedy when 
there has been an improper reference to 
a master. 
' 

Eastern Division 

Dorothy Gautreaux, et al., 

v. 

Plaintiffs, 

Chicago Housing Authority, James T. 
Lynn, Successor to George W. Rom­
ney, Secretary of Department of 
Housing and Urban Development, et 
a!. , 

Defendants. 

Nos. 66 C 1459 & 66 C 1460 
(Consolidated) 

MEMORANDUM OPINION AND REF­
ERENCE ORDER 

These consolidated cases come before 
me now on Plaintiffs' motion to appoint 
a Commissioner to formulate plans for 
the expeditious construction of new pub­
lic housing units in the City of Chicago. 
Since it has not been established that 
Defe nda nts Chicago Housing Authority 
(CHA) and United States Department of 
Housing and Urban Housing Develop­
ment (HUD) have directly contl·avened 
my prior judgments and since Plaintiffs' . 
request is overbroad, the motion cannot 
be granted as tendered. However, to 
pinpoint 1·esponsibility for Defendants' 
apparent lack of -diligence and to develop 
methods fo r achiev ing compliance with 
my orders, reference of this case to a 
Maste r is appropriate. Fed.R.Civ.Pro. 
53(a). See La Buy v. Howes Leather 
Co., 352 U.S. 249, 256, 77 S.Ct. 309, 1 
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L.Ed.2d 290 (1957); Schwimmer v. Unit­
ed States, 232 F .2d 855, 865 (8th Cir.), 
cert. den., 352 U.S. 833, 77 S.Ct. 48, 1 
L.Ed.2d 52 (1956). 

The history and substance of these 
lawsuits are extensiV'e and complicated. 
For an excellent background discussion 
of this controversy, see Gautreaux v. 
Romney, 457 F.2d 124, 129 et seq. (7th 
Qir. 1972) (Sprecher, J., dissenting). Aft­
er carefully exami ning the legal conten­
tions and factual proofs of the parties, I 

• entered a Memorandum Opinion on Feb­
ruary 10, 1969, holding that Defendant 
CHA intentionally and unconstitutionally 
discriminated, on the basis of race, in ·its 
public housing site selection and tenant 
assignment procedures in Chicago. Gau­
treaux v. Chicago Housing Authority, 
296 F.Supp. 907 (N.D.Ill.1969). On Sep­
tember 10, 1971, a similar finding was 
made against Defendant HUD by the 
United States Court of Appeals for the 
Seventh Circuit. Gautreaux v. Romney, 
448 F .2d 731 (7th Cir. 1971). Each De­
fendant was ordered to use its "best ef­
forts" to reverse the effects of its prior 
unlawful conduct. Gautreaux v. Chicago 
Housing Authority, 304 F.Supp. 736 
(N .D.lll.1969), aff'd, 436 F.2d 306 (7th 
Cir. 1970); Gautreaux v. Romney, 363 
F .Supp. 690 (N.D.Ill.l973), rev'd on other 
grounds, 503 F.2d 930 (7th Cir. 1974). 
To that end, on July 1, 1969, I enjoined 
the further construction of public hous­
ing in any "non-white" section of Chica­
go, unless such action was accompanied 
by the simultaneous construction of at 
least 75 perce nt cf a ll proposed units in 
"white" areas of the City. Gautreaux v. 
Chicago Hous ing Authority, 304 F.Supp. 
736 (N.D.IIl.l969), aff'd, 436 F.2d 306 
(7th Cir. 1970). 

For the past five years and four 
months, no public housing construction 
has bee n completed by a ny party. Both 
HUD and CHA contend t hat they have 
employed their "best efforts" to fulfill 
the mandate of my orders and attribute 
this inordinate de lay to "normal bureau­
cratic procedures." For the ir part, 
Plaintiffs have refrained from charging 
Defendants with "bad faith" but main­
tain that additional Court assistance is 

necessary to bring these cases to a 
prompt and just conclusion. I agree. 
For reasons entirely unclear to me, the 
effect and import of my orders have 
been avoided and frustrated for over 
five years. During this period of time, 
the citizens of this City have been de­
prived of increased low-income housing. 
In light of these exceptional circum­
stances, in view of the unusually com­
plex issues presented here, and in the 
inte rests of justice, I conclude that this 
matte r must be referred to a Master for 
immediate attention and proposals. Fed. 
R.Civ.Pro. 53(a); 5A Moore's Federal 
Practice § 53.05. 

ORDER OF REFERENCE 

Pursuant tQ the discretion vested in 
me by Fed.R.Civ.Pt·o. 53(a) and in exer­
cise of my judicial authority, this matter 
is hereby referred to a United States 
Magistrate to serve as a Master. See 5A 
Moore's Federal Practice § 53.05. See 
also Ex parte Peterson, 253 U.S. 300, 
312, 40 S.Ct. 543, 64 L.Ed. 919 (1920), 
cited with approval in La Buy, supra, 
352 U.S. at 256, 77 S.Ct. 309. The Mag­
istrate shall be selected according to the 
local rules. 

The Master is directed to study and 
review the existing patterns of racial 
segregation in Chicago public housing, to 
determine and identify the precise causes 
of the five-year delay in implementing 
my judgment orders, and to recommend 
a plan of action that will expedite the 
realization of my various orders and 
judgments. In so doing, the Master 
shall not be limited to determining 
whether HUD and CHA have employed 
their "best efforts," but shall examine 
all possibilities to expedite the mandate 
of this Court that the supply of dwelling 
units in Chicago shall be increased as 
rapidly as possible, including, without 
limitation, utilization of new housing 
programs established by the Housing 
and Community Development Act of 
1974. 

Defendants shall render their complete 
cooperation to the Master. By way of 
example and not as a limitation, the 
Master shall have full access to maps, 
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drawings, reports, statistics, computer 
studies, and all other information which 
may be necessary to accomplish the pur­
poses of this order. He shall be supplied 
with any studies, plans, and partial plans 
for desegregation of the public housing 
system which Defendants individually or 
collectively may possess. 

Defendants shall provide the Master 
with whatever professional, technical, 
and other assistance he may require to 
familiarize himself with ·the Chicago 
public housing system and the problems 
to be resolved in effectuating my orders 
and judgments and to otherwise comply 
with his 0elegated responsibilities. The 
full cooperation of Defendants' staffs is 
requested and will be appreciated. 

At such time as the Master shall com­
plete a final draft of his recommenda­
tions and comments, he shall furnish cop­
ies of the same to the parties. The Mas- . 
ter shall then meet in executive session 
with the Secretary of HUD or his desig­
nees, the Board of CHA or their desig­
nees, and Plaintiffs' counsel or theiz· des­
ignees, and review the same and discuss 
any suggested revisions. After such ses­
sion or sessions, the final Report, as de­
termined by the Master, shall be sub­
mitted to the Court for its review and 
possible use. Until the Master's Report 
is presented to the Court, it shall be 
deemed to constitute "work papers." All 
such work papers, and the contents 
thereof, shall be confidential; such pa­
pers shall not be disclosed to others, ex­
cept as the Court may direct and except 
that the Master, with the Court's ap­
proval, may employ, and consult with, 
such persons as he deems necessary for 
the performance of his prescribed duties, 
including particularly persons not affili­
ated with any of the parties, who possess 
specialized knowledge concerning fede­
rall-subsidized (sic) housing programs. 

The Court retains jurisdiction over 
these cases for the entry of such further 
orders as may be appropriate. 

Plaintiffs' motion to appoint a Com­
missioner granted as modified herein. 
Matter referred to a Master, according 
to the rules. 
Dated: November 7, 1974. 

J. L. SIMMONS CO., INC., Plaintiff­
Appellee, Cross-Appellant, 

v. 

The·. FIDELITY AND CASUALTY CO., 
Defendant-Appellant, Cross-Appellee. 

Nos. 72-1163, 72-1164. 

United States Court of Appeals, 
Seventh Circuit. 

Argued April 4, 1973. 

Decided Jan. 3, 1975. 
Rehearing Denied Feb. 25, 1975. 

Construction contractor brought ac­
tion against its comprehensive general 
liability insurer to recover amounts it 
had paid in settlement of claims asserted 
against it by building owner or ar~hi_tect 
to indemnify them for personal ll1Jury 
judgment obtained against them by con­
tractor's employee. The United States 
District Court for the Northern District 
of Illinois, Eastern Division, Hubert L. 
Will, J., rendered judgment for plaintiff, 
and defendant appealed. The Court of 
Appeals, Fairchild, Chief Judge, held 
that, under policy provision that coverage 
extended to liability assumed under any 
designated written contract as well as 
any other contract, a "contract" meant a 
written agreement identifiable as an in­
demnity provision and that entering into 
a construction contract which would be 
subject to the Illinois Structural Work 
Act was not an assumption of liability 
under a contract within meaning of the 
policy. 

Reversed and remanded. 

1. Insurance ®=514.10(1), 514.13 
Under Illinois law, if the pleadings 

in an action against the insured disclose, 
potentially, a case within the coverage of 
the policy, the insurer must defend; an 
unjustified refusal renders the insurer li­
able for the amount of the settlement 
and expenses incurred in defense. 

2. Insurance ®=146.7(1) 
Under Illinois law, an insurance con­

tract is to be construed in favor of the 
insured. 




