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IN THE UNITED STATES DISTRICT C £ @ E
FOR THE NORTHERN DISTRICT OF IL 1’ W E
EASTERN DIVISION

AUG ~ 0 1997
DOROTHY GAUTREAUX, et al. Judge Mapy;
y ’ n

Plaintiffs, Court

V. 66 C 1460

ANDREW CUOMO, Secretary of Department
of Housing and Urban Development,

Hon. Marvin E. Aspen

Defendant.

PLAINTIFFS’ REPLY BRIEF ON THREE MATTERS */

The parties agree that the consent decree should be terminated subject to a
retention of jurisdiction to resolve applications for attorney fees. They disagree as to
whether plaintiffs are entitled to a FY1997 set-aside and to Section 8 relief relating to
paragraph 5.8.1of the consent decree, and therefore whether jurisdiction also should be
retained respecting those matters. The set-aside and Section 8 issues are addressed in

Parts I and II, respectively, of this reply brief.

*/ The three matters are: (1) HUD ’s motion to terminate the Consent Decree; (2)
plaintiffs ’ motion for a FY1997 set-aside; and (3) plaintiffs’ motion for Section 8 relief
relating to paragraph 5.8.10f the consent decree. Pursuant to the Court’s order of
5/20/97, simultaneous answering (opening) briefs were filed on 7/8/97, to be followed
by simultaneous reply briefs on 8/8/97.



L. PLAINTIFFS ARE ENTITLED TO A FY1997 SET-ASIDE.

Although in the natural world the tale of the ostrich burying its head in the- sand
may be fanciful, it has metaphorical application to HUD ’s brief on the FY1997 set-aside,
with, however, a consequence not present in the ostrich context. HUD ’s brief (Part I,
pages 2-5) essentially repeats HUD ’s letter of 4/1/97, which is Exhibit A to plaintiffs’
opening brief. However, HUD ignores our responsive letter of 4/15/97, which is Exhibit
B to plaintiffs’ opening brief. Although HUD ’s reply brief will presumably respond to
the arguments set out in our letter, the simultaneous filing schedule will preclude us
from responding to what HUD says.

HUD ’s central argument is that its first day of the fiscal year set-aside obligation,
as determined by this Court’s Memorandum Opinion and Order of 9/1/82, was
extinguished when the comparable relief process of paragraph 8.6 was employed
beginning in 1984. HUD ’s theory is that the set-aside obligation then shifted from the
beginning of each fiscal year to the end of each year’s comparable relief process. Yet, as
we pointed out in our 4/15/97 letter, the parties entered into a written agreement
(Exhibit X attached), memorializing an oral agreement reached before the Court on
10/23/92, that is wholly inconsistent with HUD ’s theory. The agreement shows,
conclusively we think, that the parties understood that HUD ’s set-aside obligation
matured at the beginning of the fiscal year, not at the end of the comparable relief

process, even though at that point the parties had been using the comparable relief

process for some eight years. If there were ambiguity in the consent decree left

unresolved by this Court’s Memorandum and Order of 9/1/82, this agreement of the



parties surely resolved it. Yet HUD ’s opening brief is silent about the 1992 agreement. !
Our 4/15/97 letter (Exhibit B) also points out that HUD ’s contention (reiterated

in HUD ’s brief several times) that the consent decree entitles plaintiffs to no more than

7100 occupancies is quite wrong:

"[TThe consent decree entitles plaintiffs to whatever number of occupancies HUD
is required to fund before HUD ’s obligations to provide further funding are
terminated by attaining 7,100 occupancies. Plaintiffs bargained not for a number
of occupancies, but for a continuing HUD obligation to fund housing in agreed
ways (regardless of the number of units thereby produced) until the obligation to
provide further funding was terminated by reaching 7,100 occupancies. Given the
realities of the HUD funding mechanism, it was a foregone conclusion that
plaintiffs would wind up with some number of occupancies in excess of 7,100."

Exhibit B, pp. 2-3.

1 As to the 1992 agreement Exhibit B, p. 3, says:

"Our agreement [of 10/28/92] states that ’if the total
occupancies are between 7050 and 7099 on September 30th
of the then current fiscal year, the 50-unit credit [attributable
to two elderly buildings] will not be counted in that year.’
(My letter to John Jensen of October 28, 1992.) Plainly the
parties ’ agreement was intended to give plaintiffs the benefit
of HUD ’s first-day-of-the-fiscal-year set-aside obligation even
though we had reached 7099, but not 7100, occupancies on
September 30th of any year. That, lacking a few units, is
precisely where we now know we were on September 30,
1996."

Compounding the awkwardness of ignoring the 1992 agreement and its
implications, HUD says "plaintiffs and HUD have agreed that the 7100 occupancies was
reached on October 2, 1996" (p. 3, n.2). True, but only because this self-same 1992
agreement gives HUD ‘credit " toward the 7100 occupancies figure after the last day of
the fiscal year! Thus, HUD takes advantage of the 1992 agreement to argue the "equity"
point that "we only missed by one day," while ignoring the import of the agreement:
namely, that the parties viewed the last day of the fiscal year, not the end of the
comparable relief process, as the crucial maturity date for HUD ’s set-aside obligation.
Certainly plaintiffs did not enter into a bargain that would give them a set-aside on
October 1st and take it away on October 2nd.
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Silent on these realities, and on the undisputed fact that they have led HUD to provide
more than 7,100 occupancies, HUD continues to Speak as if "HUD would be required to
produce 7,100 occupancies and no more " (p. 5).2

HUD ’s brief also ignores the relevant contract law, discussed in Exhibit B, which

supplies the conceptual underpinning for the proper reading of the consent decree:

"A consent decree is to be construed for enforcement purposes basically as a
contract, U.S. v. ITT Continental Baking Co., 420 U.S. 223, 238 (1974). It is
familiar law that termination of a contract, which of course ends the arrangement
between the parties as respects further transactions, does not affect obligations
already accrued. 17A CJS Contracts, Sec. 404 (1968, 1996); U.S. v. Southern Gulf
Lumber Co., 10 F. Supp. 815, 818 (D.C. Ala. 1952). (‘It is of course axiomatic
that, although a contract may be terminated, vested rights which have arisen
under such contract are not and cannot be destroyed by such termination. ’
Cantor v. Berkshire Life Ins. Co., 171 NE2d 518, 520 (Ohio, 1960).)

"Accordingly, HUD was not relieved on October 7 from having to provide the
assisted housing it became earlier (on October 1) obligated to provide. HUD was
only relieved on October 7 from having to provide assisted housing beyond what it
was already obligated to provide; attaining the 7,100 figure on October 7 did not
relieve HUD from whatever its assisted housing obligations were on October 6th,
or 5th, or 4th,... or 1st." Exhibit B, p. 2.

In like vein, while arguing that plaintiffs’ reading of the consent decree "would
depart from the literal language of paragraph 5.1and therefore must be rejected " (p. 4),
HUD ignores the language of paragraph 5.1 showing that it is HUD, not plaintiffs, who

seeks to depart from the literal language of the decree:

2 Indeed, elsewhere (p. 11) HUD acknowledges: "HUD has already provided more
than 7100 occupancies and the funding provided under the decree will continue to
produce additional occupancies " (emphasis added).
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"Par. 5.1...says HUD will provide assisted housing ’as set forth in this Part 5’
until the 7100 figure is reached. Since ’this Part 5" obligated HUD to provide
assisted housing in the form of a 350 unit set-aside on October 1, 1996, it would
violate the ’as set forth’ language of para. 5.1to relieve HUD of its October 1
obligation on the ground that 7,100 occupancies were reached on October 7."
Exhibit B, p. 2.

HUD ’s brief does advance one argument not found in its 4/1/97 letter, which,
however only further confirms the proper reading of the consent decree. Based on
paragraph 5.5.3.b of the consent decree, HUD argues (p. 4) that if set-aside funds are
not fully reserved for use through HUD-executed contracts by the time 7100 occupancies
are reached, then HUD "need not have to actually ’provide’ them [the set-aside funds] if
the 7100 occupancies was reached before HUD executed the contracts for those funds."

Once again, the actual consent decree language is plainly contrary to HUD ’s
argument. Paragraphs 5.5.2.c and 5.5.3.b both state that contract authority equal to any
portion of the set-aside unused in any year,

"shall be available for use in the succeeding year and shall
not diminish the ...set-aside ...to be provided in that

succeeding year, unless HUD ’s obligations have terminated
.." (emphasis added).

The decree does not say, as HUD is now arguing, that attaining 7100 occupancies
diminishes HUD ’s set-aside obligation for the current year, but only for the "succeeding "
year.

Rather than continue to repeat HUD arguments made and already answered in

the parties * exchange of letters, we ask the Court to review those letters. Together with

the Court’s Memorandum Opinion and Order of 9/1/82, and the parties ’ written



agreement of October 28, 1992, they compel the conclusion that plaintiffs are entitled to
a final set-aside for FY1997. The Court should so declare, thereby 'remanding " the
parties to the comparable relief process of paragraph 8.6 of the consent decree, and

should retain jurisdiction over the matter as provided in paragraph 8.6.

II. PLAINTIFFS ARE ENTITLED TO RELIEF RESPECTING PARAGRAPHS.8.1
OF THE CONSENT DECREE ;

Unlike the FY1997 set-aside, the paragraph 5.8.1issue is not linked to the 7100
occupancies figure and termination of the consent decree. For several years, continuing
months beyond the point at which 7100 occupancies were reached, the parties discussed
what to do about the 5.8.1situation. In that context they agreed that should the
discussions fail to reach accord and plaintiffs seek relief from the Court, HUD would not
take the position that plajntiffs’ request would be untimely. "HUD is . . . not contending
here that, because the motion was filed after HUD ’s obligations under the decree
ceased, the Court lacks jurisdiction to consider it." HUD opening brief, p. 8, n. 11.

HUD advances three reasons as to why plaintiffs’ 5.8.1motion should be denied:
(1) defective allegations (pp. 6-8); (2) laches (pp. 8-11); and (3) equities (pp. 11-14). We

will respond in that order, after a brief contextual statement.

A. The 5.8.1 Context
Plaintiffs’ motion comes at a unique point in the history of both subsidized

housing and the Gautreaux litigation. Traditional "bricks and mortar " public housing is



being replaced by the Section 8 rent subsidy. A recent article compares the ratio of

Section 8 certificates/vouchers issued to project-based units committed:

1970s (last 4 years): 0.60to 1.0
1980s (entire decade): 1.40to 1.0
1990s (first 4 years): 4.75t0 1.0°

This sea-change in the form of housing assistance is occur'ring precisely when
Section 8 relief for Gautreaux families (three-quarters of whom have not yet received
relief) is coming to an end. The attainment of the 7100 occupancies figure will
terminate the Gautreaux Section 8 Program established under the consent decree.*
(The program has been a success, having provided relief to over 6,500 Gautreaux
families, but thousands more still seek such relief and are unable to obtain it. Affidavit
of Mary Davis, Exhibit Z attached.) Coupled with the failure of the parties’5.8.1
discussions, and the failure of HUD and CHA to supply Section 8 relief through CHA'’s
Section 8 program, the Gautreaux Program termination means that all Section 8 relief
for the Gautreaux plaintiff class will end -- unless, with the aid of the Court, relief

growing out of paragraph 5.8.10f the consent decree is provided.’

> John M. Hartung & Jeffrey R. Henig, "Housing Vouchers and Certificates as a
Vehicle for Decentrating the Poor," Urban Affairs Review, January, 1997, at 403, 406.

4 Pursuant to letters dated 5/1/96 and 5/13/96, Exhibit Y attached, HUD and the
plaintiffs agreed to “wind down” the Gautreaux Program by using up the remaining
funding and Section 8 certificates available to the program. The current estimate is that
this will occur in the spring or early summer of 1998.

5 Exhibit Y provides a portion of the correspondence that evidences the length and

range of the parties ’ 5.8.1discussions. The discussions began when plaintiffs became
aware that HUD had not adhered to its 5.8.1obligation. The parties explored a number
of approaches and came close to final agreement. In the end, however, agreement was
not reached and the paragraph 5.8.1motion in this case was filed.
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The purpose of the 5.8.1provision was not, as HUD says, "merely one of several
means ) . of creating housing opportunities towards the 7100 occupancy goal." Its
purpose, at least in plaintiffs’ view, included bringing about a "desegregation result in
CHA ’s administration of Section 8." (Exhibit Y, letter of 1/11/96, p. 1, emphasis in the
original.) The method was to have HUD condition its Section 8 grants to CHA.

Thus, absent assistance from the Court, the attainment of this important objective
of the consent decree will be frustrated. This is the context within which we address

HUD ’s specific arguments. 6

B. Defective Allegations

HUD argues (pp. 6-8) that our allegations of a 5.8.1violation are defective for
three reasons: (1) insufficient facts (pp. 6-7); (2) a change in law said to have rendered
5.8.1 "inoperable " (p. 7); and (3) the attainment of 7100 occupancies which is said to
have relieved HUD from any further 5.8.1obligation (pp. 7-8).

The third reason is addressed in Part I of this brief: attaining 7100 occupancies
relieved HUD from further, not from matured, unperformed obligations. The second

reason is addressed at page 11, including note 18, of our reply brief supporting our

6 As the Court knows, Section 8 relief is being sought in the companion case

against CHA. That separate, free-standing request seeks no relief from HUD; if
successful, it will shape in a desegregative direction CHA ’s use of whatever Section 8
resources it has. The present motion against HUD is likewise free-standing. However,
should plaintiffs prevail, the present motion has the potential to provide additional
resources -- predicated upon HUD ’s responsibility for its 5.8.1violation -- which could
strengthen and enrich Section 8 relief received in the companion case.
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motion to modify the CHA judgment order in the companion case, to which the Court is
respectfully referred.

As to the first reason, HUD carefully does not deny the allegation that it failed to
comply with its 5.8.1obligation to condition Section 8 funding. What we are left with,
then, is HUD ’s suggestion that even though it did not condition CHA Section 8 funding
as 5.8.1requires, somehow Section 8 placements may have met the ratios of that
paragraph. However, CHA’s letters of September 18, 1991 [Exhibit I to HUD ’s
memorandum] and November 9, 1992 (Exhibit Y, letter of 6/5/95, p. 3), show that more
than ten years after the signing of the consent decree over 80% of CHA Section 8
placements were in the limited area, as compared with the "not more than one-third "
requirement of 5.8.1. HUD ’s suggestion (p. 6, n. 8) that this disparity could have been
rectified by 2600 Gautreaux families who moved to general area census tracts in the city
is not to be taken seriously. At the rate of over 80% limited area placements, and with
over 15,000 certificates issued, the "shortfall " respecting 5.8.1compliance is some 7,000
certificates. (Eighty percent of 15,000 certificates is 12,000, while not more than one-
third of 15,000 certificates is only 5,000.)

A recent study by the Voorhees Center of the University of Illinois confirms that
the locations of CHA Section 8 placements have not changed since the CHA letters were
written -- "families presently using the Section 8 certificates and vouchers are clustered in

communities with Black populations over 90% .."” Finally, by no stretch of the

7 "The Plan to Voucher Out Public Housing, " Natalie P. Voorhees Center for
Neighborhood and Community Improvement, The University of Illinois at Chicago, May,
1997, at 26.



imagination would the parties have carried on the lengthy discussions reflected in Exhibit
Y if the predicate -- non-compliance with the placement ratio prescribed by 5.8.1-- did

not exist.?

C. Laches
Laches requires delay in asserting a claim that is both "unreasonable and

inexcusable. " Leonard v. United Air Lines, Inc., 972 F.2d 155, 158 (7th Cir. 1992).

HUD says "plaintiffs have known, as early as 1991, that [the 5.8.1ratio was not being
met] " (pp. 8-9). True, but Exhibit Y makes it clear that, having acquired that knowledge,
plaintiffs engaged in lengthy, complex negotiations with both HUD and CHA,
culminating in a near-agreement and, following the failure to reach accord, a prompt
filing of plaintiffs’ 5.8.1motion. Serious negotiating time is not "laches time." Piper
Aircraft Corp. v. Wag-Aero, Inc., 741 F.2d 925, 932 (7th Cir. 1984).

As to the time before plaintiffs learned that the 5.8.1ratio was not being enforced
by HUD, ® the HUD brief says it is "inconceivable " we did not know, referring to some

CHA statistics before the consent decree was executed, and the Leadership Council

experience under the Gautreaux Program (p. 9). Neither are relevant to HUD ’s promise

not to fund a Section 8 program unless the 5.8.1ratio were observed. The mechanism

8 Nonetheless, we have included in Exhibit Y statistical information, initially
supplied to us on a confidential basis (and therefore not included earlier) but now no
longer so, showing that CHA ’s limited area placements remained over 80% as of
February of this year. Of course, HUD has had access to this information.

° The letter of 12/13/94, Exhibit Y, says, "In 1991 we became aware . . ." (emphasis
added).
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and time frame for achieving the ratio may well have been matter§ of discussion between
HUD and CHA; time for developing a compliance program would surely have been
appropriate. What is "inconceivable " is that HUD would have totally ignored its 5.8.1
promise and not conditioned CHA ’s Section 8 funding in any manner whatsoever. '

Entirely apart from the requisite showing of unreasonable and inexcusable delay,
HUD must show prejudice to itself as a necessary element of a laches defense. "Without
prejudice to [defendant], laches does not bar [plaintiff’s] claim." Leonard , supra., 972
F.2d at 159 (7th Cir. 1992). The prejudice must be "material " or "serious.”" EEOC v.
Massey-Ferguson, Inc., 622 F.2d 271, 275 (7th Cir. 1980). The only prejudice HUD
suggests is based on a strange, hypothetical scenario in which plaintiffs bar HUD from
Section 8 funding in Chicago, HUD uses the money elsewhere, and the "prejudice " to
HUD is that had plaintiffs so barred HUD from funding Section 8 in Chicago, HUD
could have used funding 'that it would have otherwise made available for Chicago for
other families throughout this country. . ." (p. 10).

This "prejudice " reasoning is totally unpersuasive. The last thing plaintiffs would
have desired was a cut-off of Section 8 funding for Chicago families, as indeed the

course of their 5.8.1negotiations with HUD and CHA demonstrates. (See Exhibit Y.)

10 Prior to 1991 plaintiffs were focused on the scattered site program, culminating in
the appointment of the Receiver effective December 1987, and getting the Receivership
"off the ground " thereafter. The timing of events suggests that once the '
Receivership/scattered site program was addressed, plaintiffs turned their attention to
the Section 8 program and 5.8.1. '[W]e do not find the Federation ’s delay to be
unreasonable given the complexity of the issues and the need to obtain requisite factual
information ..." Lake Michigan Fed. v. U. S. Army Corps of Engineers , 742 F.Supp.
441, 447 (N.D. I1l. 1990). Nor, obviously, did HUD or CHA -- each of which engaged in
years-long negotiations about the matter -- find the timing to be unreasonable.
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And even apart from the implausibility of its scenario, how has HUD been "prejudiced "
by spending money one place rather than another?

Having completely failed to make any showing of prejudice, HUD has not crossed
the threshold of a laches defense, for a core element of that defense is absent. See

Reich v. Sea Sprite Boat Co., Inc., 50 F.3rd 413, 418 (7th Cir. 1995).1

D. Equities

,Finally, HUD advances five reasons (pp. 11-14) why "equities . .. would not
warrant " 5.8.1relief (p. 11).

(1 The first reason is that 5.8.1was "merely one of several means ... of
creating housing opportunities towards the 7100 occupancy goal;" the remedy having
been provided, "paragraph 5.8.1no longer has a remedial purpose " (p. 11).

The predicate for the argument is faulty. The consent decree does not say 5.8.1
was "merely one of several means ..." As noted above, plaintiffs’ view is that a purpose
of 5.8.1was to achieve a desegregation result in CHA ’s administration of the Section 8
program, so that HUD would not continue to fund a segregatory program. (After all,

the essential Gautreaux claim against HUD was that it knowingly funded segregatory

11 Even if both elements of the laches defense were present, plaintiffs’ motion should
not, in the circumstances of this case, be barred on the laches ground. The equitable
laches doctrine is intended to be flexibly applied, reflecting the "peculiar equitable
circumstances " of each case. Farries v. Stanadyne/Chicago Div., 832 F.2d 374, 378 (7th
Cir. 1987). Its application is disfavored when protection of a substantial public interest --
here, the interest in desegregating a wrongfully segregated public housing system -- is
involved. See Lake Michigan Fed., supra, 742 F.Supp. at 446-447.
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CHA programs.) This purpose has clearly not been achieved. If, by reason of its 5.8.1
failure, HUD can be held responsible to assist plaintiffs in achieving that desegregation
objective, there is nothing inequitable about requiring HUD to do so.

2) The second reason is that "HUD has already provided more than 7100
occupancies. .." (p. 11.) As we have pointed out, "Plaintiffs bargained not for a number
of occupancies, but for a continuing HUD obligation to fund housing in agreed ways
(regardleés of the number of units thereby produced) until the obligation to provide
further funding was terminated by reaching 7,100 occupancies. " (Exhibit B to Opening
Brief, p. 3.) It would be inequitable to deny plaintiffs the benefit of the 5.8.1part of
their bargain because they did receive the benefit of other parts.

(3)  The third reason is that plaintiffs "were not prejudiced by the
nonobservance of paragraph 5.8.1" because families who receive Section 8 certificates can
choose to live anywhere (p. 12). Yet HUD knows as well as anyone that the rhetoric of
choosing to "live anywhere " with a Section 8 certificate ié illusory, that the Section 8
pattern has been one of racial and poverty concentration, and that at a minimum an
effective mobility counseling program is essential to convert the promise of choice to the
reality of effective choice. It is just such a reality for which 5.8.1strives.

(4)  The fourth reason hypothesizes that were plaintiffs té preyail paragraph

5.8.1would be literally enforced, thereby depriving non-class members of procedural and
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substantive due process and violating HUD regulations (p. 12). While it is premature to
assume a particular form of relief, these horrors evanesce in the face of a single sentence
from HUD ’s counsel, setting forth a possible feature of a 5.8.1remedial arrangement
that is not viewed as inappropriately restricting the rights of non-class members:
"[Tlhere is no legal restriction in earmarking fifty percent of CHA’s
vacancy/consolidation certificates for use only by Gautreaux class members as
part of the settlement of HUD ’s alleged violation of 5.8.10f the Consent Decree. "
(Letter of 10/31/96, Exhibit Y.)
5) The last reason is that HUD is attempting to assist families to locate in
general areas and that "to mandate any fixed percentage would be counterproductive " (p.
13). Apart from the non-sequitur, HUD ’s good intentions are hardly an "equity "

justifying denial of relief to which plaintiffs are otherwise entitled.

CONCLUSION

Under the language of the consent decree, as confirmed by the conduct of the
parties, plaintiffs are entitled to a (final) FY1997 set-aside. The Court should so declare,
and direct the parties to begin the comparable relief process pfovided in the decree.

HUD having failed to comply with paragraph 5.8.10f the consent decree, the Court
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should declare that plaintiffs are entitled to some form of relief for that failure, and

should direct the parties to submit remedial proposals within a specified time.

Respectfully submitted,

VAR . @

ne of the Attorneys for Plaintiffs

Dated: August 8, 1997

Alexander Polikoff

Julie Elena Brown

Robert L. Jones, Jr.

Jeanne L. Nowaczewski

Business and Professional People
for the Public Interest

17 East Monroe Street - #212

Chicago, Illinois 60603
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By o R sﬁﬁsg’,lf/euv |

REEE e L Sk October 28, 1952

Mr. John.Jensen

Associate Regional Counsel

U. S. Department of Housing and
Urban Development

77 West Jackson Boulevard

Chicago, Illinois 60604 .

Dear Johns

e This letter states the agreement reached by HUD and
plaintiffs before Judge Aspen during the Gautreaux status
: conference, held Friday, October 23, 1992. .

Rl 1._ .HUD does not object to CHA’s use of a 50% nelghborhood
. preference in tenanting the two elderly cluster buildings under
development by the Receiver at 958 North California and 7110—28 _

sOuth Merrill in Chlcago.

iy 2.. Subject to paragraph 3, HUD is accorded a credit of 50-
units toward the 7100 occupanc;es flgure in the Gautreaux consent
decree. . i :

: < s The So-unlt credlt created by paragraph 2 of this :
letter will not be counted as a credit in any year in which the .

7100 occupancies figure would be attained by September 30 by reason o

of such credit (or any part thereof) but not otherwise. Thus, if
the total occupancies are between:7050 and 7099 on September 30th
of the then current fiscal year, the so—unit cred;t will not be
counted Ln that year : . Lied LIy

e
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‘ If this létter accuratelf states the agreemént reached
- between HUD and plaintiffs- before Judge Aspen, please so indicate
by having the enclosed copy of this letter executed and returned

to us. Thank you.

encl. , ' . : '
AGREED: Dgu,mbﬁq 2L 1792 = : S |

U. S. DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT '

_ B;r': ‘KM&M ga«a‘scéu

. -~ Kathleen Burtsch; (by Fax)
5 © Vince Lane (by Fax)
- Robert Whitfield (by Fax)
Marilyn RKuhr (by Fax)
Ald. Luis Gutierrez .







AFFIDAVIT

The undersigned, Alexander Polikoff, on oath says:

1. I am lead counsel for the plaintiffs in the Gautreaux
litigation.
2. In that capacity I engaged in discussions with both HUD

and CHA officials and lawyers respecting paragraph 5.8.1 of the
Gautreaux Consent Decree and the CHA Section 8 program. In the
course of such discussions numerous letters were sent and
received by me to and from such officials and lawyers respecting
these matters. Attached hereto are true and correct copies of
some of such letters.

e In that capacity on a confidential basis I was given by
the private contractor operating CHA’s Section 8 program
statistical information showing the general and limited area
locations of CHA’s non-elderly Section 8 recipients as of
2/01/97. I have recently been advised that such statistics are
no longer confidential. Attached hereto is a true and correct
copy of such statistical information.

Further affiant sayeth not.

Subscribed and sworn to
before me this 8t
of August, 1997

otary Publilc

“"OFFICIAL SEAL" EXHIBIT Y
MARISSA ANN MANOS
Notary Public, State of lllinois
My Commission Expires Aug. 19, 1998
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Business and Professional People -
for the Public Interest

May 1, 1996

Ms. Carole Wilson

Mr. Howard Schmeltzer

: Office of General Counsel

s U. S. Department of Housing and
Urban Development

451 Seventh Street, S. W.

Washington, D. C. 20410

Directors
Bertylu K Saiczman
Presidens
Sherry 8. Goodman
Aana Smith
Vi :!uda-l . A
s ® -
Ve s . BY FAX: 202/708-3351
Rayman L Solomon
Treassrer
James M. Alter
Lucy B. Ascoli

g
gi’?gg? i

"Dear Carole and Howard:

dEg
A
5
f
F

i Pursuant to our recent conversations and my letter of

Goban Sty o APTLl 26, 1996, this letter proposes a partial workout of our

oo Hooms discussions respecting paragraph 5.8.1 of the Gautreaux

Shons . fobeon Consent Decree (and builds on paragraph 5 of Carole’s letter

Josept Kelimna to me of April 4).

Irs Krieg

e We propose the following:

Thomas J. Lenz

4 hod

- (1} __HUD will agree that the Leadership Council may

E R ey continue to operate the Gautreaux Program until the

B n cQunciZ!. uses all the Section 8 certificate

R My . authority the Program presently possesses,

Thoms L Nicisoa regardless gf when the 7100 Consent Decree

Hipoiio Roldsa occupancy figure is reached, for a maximum period

i i amand however of five years from the date of this letter,

e e and that for this purpose the Council may use all

e s necessary and appropriate funding made and to be

g o MUY ~  made available to it under its current contract

Michucl Spocx '~ with HUD (which runs until 9/30/97). :

Leslie Ana Scuiberg ;

:_':: i The current Council certificate authority is.

Doasld Deas : approximately 597 certificates, including 317

s eyl certificates recently transferred from the FY1992

{0 Mk Gautreaux set-aside (originally placed with the

- mon et ot ~ Illinois Housing Development Authority as project-

i n e based funding), an additional 150 certificates

g recently transferred as part of HUD’s FY1996.

I;::im Gautreaux obligation, and approximately 130

£ Hoy McCoanell, I certificates from prior Council authority not yet

v used. The.Council tells me that the funding

Execaiive Direior authorized under its current contract with HUD to’

ey by ~ 9/30/97 would suffice to enable it to process in

ST o et the Council’s normal manner the families who would
(e ultimately use these approximately 597

A mirative Siff certificates. The Council estimates that the

e i approximately 597 certificates would be used by the

e e :

Edward Herbstrman

Developmens Asde

Pauls Kruger

RO S 17 East Monroe Screet, Suite 212, Chicago, lllinois 60603 312.641.5570 phone  312.641.3454 fax
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end of its present contract, 9/30/97, but the
Council would be free to continue to process
families beyond that estimated date, to a maximum
of five years from the date hereof, until all the
approximately 597 certificates were used, provided,
however, HUD would not be obligated to make
counseling or administrative funding available to

- the Council beyond what is already provided for
under the Council’s existing contract with HUD.

In other words, the Council could "wind down" the
Gautreaux Program by using up approximately 597
existing certificates and contractually obligated
funding, even beyond 7100 occupancies to a maximum
of five years, but with no right to receive
additional certificates or funding beyond what it
already possesses or is contractually entitled to.

(2). The above partial workout of our paragraph 5.8.1
discussions would be without prejudice to the
freedom of either HUD or plaintiffs to take
whatever positions and make whatever arguments they
wished respecting a full disposition of the
paragraph 5.8.1 matter, including without .

- limitation HUD’s freedom to deny any violation of
paragraph 5.8.1 and to assert that the arrangements
agreed to in paragraph (1) above constitute a form
of 5.8.1 "relief" and that plaintiffs should be
entitled to no more. Plaintiffs would agree to
acknowledge that the paragraph (1) arrangements do
in fact constitute a form of 5.8.1 relief, while
remaining free to seek further relief.

- The two above numbered paragraphs constitute our
‘proposal. For clarity I wish to note that separate and apart
from the foregoing we intend to request, unless Howard
(again) persuades us that we are not entitled to it, that the -
FY1996 Gautreaux set-aside be given to us in the form of
funding for the development of public housing (replacement)
units. I am awaitinq Howard’s views as to this.

Given the time pressure I have previously referred e 1
hope you can get back to me promptly.

Cordiall

. o
Alex er PqXikoff
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‘Alexander Polikoff, Esq. -
Business and Professional People
-~ . . for the Public.Interest - -
. ..17 East Monroe Street, Suxte 212
*Chlcago, lllmors 60603 ECRE-

- .'Re: Gautreau; R A s
-'_j_DearAlex:'--__.f.-'_ﬂj' s U L AR e 5

'_ This letter responds to the proposal for a parual workout descnbed m your g
A May1 19961etterto Howard and rne St b e ST

_ I am pleased to ‘orma!ly adv:se you that the Department has accepted the
; workout so thst ths Leadcrshp Council can wind down the Section 8 certificate -

~ - pipeline. There is one additionat paint that I want to add though. Namely, aswe -

_discussed over the telephone when we first-received. your letter, the plaintlffs also
-must agree that our consent to the workout will not be used or considered as'an’ ... -

" - admission by HUD that it in any manner vialated or failed to comply with Pafagraphi :

. 8.8.1: of the §autreaux consent decree. You. mdlcated at that time that the -

plamtxffs were agreeable to this additional provnsnon Accordmgly, | am assummg.

_~ unless you advise me otherwise, that the terms specified in your May 1st’ !etter -
- along with. the above addmon constxtute the agreement between HUD and the

| plamtlffs.
| et 'Smcerely, o e 5B
i C«,wz_c./ »r,,.,L.,_. s
l'riCaroleW Wllson S

|+ Associate General Counsel for S U 1
""ngatxoni and .Faqr H_ousmg Enforcement .

én;wé Req

*"//7/1 5
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Business and Professional People for the Public Interest
17 East Monroe Street, Suite 212 e Chicago, Illinois 60603 ' ® Telephone: (312) 641-5570 o FAX: 641-5454

December 13, 1994 .

Marilyn Johnson : : . John Herold

General Counsel , ‘ Office of General Counsel
Chicago Housing Authority - Department of Housing &
17 East Monroe Street : Urban Development
Suite 201 ; 451 Seventh Avenue, S.W
Chicago, Illinois 60603 Washington, D.C. 20410

P

Re: -CHA Section 8
Dear Marilyn and John:

As you (probably) know, the Gautreaux consent decree between
the plaintiffs and HUD prohibits HUD from funding the CHA Section
8 program unless not more than one third of the certificates
issued are used in Limited Areas (less than 30% African-American
population) of the city. 1In 1991 we became aware that more than
80% of CHA'’s Section 8 certificates -and vouchers were being used
in Limited Areas of the city. We raised the issue with both HUD
and CHA and since that time have been in discussions with both
regarding a remedy for the violation. While the consent decree
provision technically applies to HUD, it obviously implies an
obligation on CHA’s part to operate its Section 8 program in
accordance with the decree. (Of course, CHA has its own
obligation under the judgment order to operate its program
toward the end of disestablishing its segregated housing s

Prior discussions on this subject (with Vince, Bob

Whitfield, Bill Caruso, Stephanie Suttles, John Herold and

several representatives of HUD’s regional staff, among others)
have virtually all considered providing mobility counseling a la
the Leadership Council’s Gautreaux Assisted Housing Program. We
have discussed contracts with the Leadership Council to operate a
portion of CHA’s program or to provide training to CHA so it
could operate its own moblllty program, or some combination of
the two.

Direciors James M. Alter Susan Oavis * Irts Krieg Thomaa L. Nichoison Whitam A, Van Hoene, Jr, Jutie Elena Brown
Maria G. Artas- Lson M. Desprea Vincent Lane Nancy Pacher Cora Witiiams Oavid F. Jacobs
£ Hoy McConnell, I Chapleau Camitia Hawi Susan Larson Alexander Potiot! Timothy W. Weignt, It Mary Gallowsy James
Presiateret - Lucy 8. Ascol Otaz-Perez Samuel T. Lawton, Jr. Hipotito Roidan Robert L. Jones, Jr.
Frederick W. Axley Edwerd F. Oodbine, Jr. Btiot Lanenan Marvin A. Rosner Pest Presidents Stad! Coursel
Sherry Goodmen Sheidon L Baskin Gary Edidin Thomas J. Lenz Jeremy Warburg Ausso 8 pobi
Bettyrs K. Satzman Jullan L, Berman Wililarm Gotler Pl Lovy Anne C. Puzicka m“"m‘
Robert M. Welssbourd Heney C. Binlord Eric Gersnenson Robert 8. Liton Alan Saks Martesa Mancs
Vice Pre .8 Bemerd Gorvon Michos! Masz Olanne Seuster Rabert 8. Lion Adimuniairasive Directer
Chris Boutwere Francas R. Grossman George A, McCoy Daniel Schenteid mw a0 .
Judy Wise Judy Langtord Carter Ronaid Grrywineki John McKnignt Michael SchwerTwaider Syed 2 =
Secrsénry Oougiass W. Casset, Jr. Herriet Housman Barry McNamera Mary Skipton *
Martin R. Castro Marg Huton Byvon 3. Mitier Diann Dovweess Seth Allermeys Pauia Kruger
Raymen Solomon Christopher Jacx A. Jatte Blona A ‘vicany Micheet Spock Atgxander Polhot! Mery Rics
Treessrer Ooneid A. Denn Joeeon K edisrmn | Mgy Cacil L Troy Sl
it




Resolving tnis violation is now even,mqre important (and
perhaps more complicated) because of the.fcllowinq factors:

- HUD's cut-off of CHA’s FY 1995 Sectlon 8 funding;

S cHA's need to revamp its program in order to
""" 'obtain future HUD funding;

- the need to provide through Section 8 some portion
- of the replacement housing for units that may be
. demolished in Cabrini Green, Henry Horner,
Kenwood-Oakland, etc.

k4 understand that CHA and HUD are now in the process of
evaluating and planning for the reorganization of the program as
a whole. Given the ongoing HUD consent decree violation, CHA’s
desegregation obligations, and HUD’s and CHA’s previously
expressed desires to "infuse" the Section 8 program with a
mobility component, it seems important that the reorganization of
the basic program include a significant mobility component and
- that the Gautreaux plaintiffs be represented in the planning
process. It might also be useful to lnclude the Leadership

Council in the discussions.

As I understand the planning process may have already begun,
~ we should discuss this matter promptly. I“1ll call each of you
soon - for that purpose.

Cordially,

Alexgfder s/ olikoff -

- ALP/pk
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Mr. Joseph Shuldiner .
June 5, 1995

Page 2 -
Africaﬁ-American population. The Judgment'Order -- and these
terms -- apply to all "dwelling units" made available to.

eligible famllles, directly or indirectly through CHA.
"Dwelling units" is broadly defined to include leased units.
" The Judgment Order also contalns the overrldlng obllgatlon

_that:

"CHA shall affirmatively administer its public
housing system in every respect (whether or mnot
covered by a specific provision of this judgment
order) to the end of disestablishing the .segregated
public housrng system which has resulted from CHA s

. unconstitutional site selection and tenant ;

- .assignment procedures.. (Judgment Order, Art.
NZETS . i

“In éddition, the ‘Consent Decree with HUD specifically refers
to .the Section 8 program and restricts HUD funding for :
aSSlSted housing in the’ Chlcago metropqQlitan area as follows:

P HUD w1ll not approve housing assistarnce

plans or approve or set aside contract authority

- for Section 8 New Construction or Existing (other
than Moderate Rehabilitation) housing in the City

.- of Chicago, unless (a) not lessg than one-third of
the units . . . are to be physgically located within

the General Area, and (b) not more than one-third

- of the units . . . are to be physically located .

. within the Limited Area." (Consent Decree, {
5.8.1., emphasis added). ; i Bt ;

- These obligations under the Order and the Decree are of
.course in keeping with -the goals of Title VIII and with
.current national housing pollcy as Secretary Cisneros has
consistently articulated lt rlght down to and _including the

Relnventlon Bluegrlnt.

HISTORY OF DISC'USSIONS '

Accordlng to lnformatlon prov1ded to us by CHA in 1992, over
80 percent of the Section 8 certificates issued by CHA are
used in Limited Areas of the City, and there is no reason to
believe these figures have improved since then. This’
locational pattern not only violates both theé Judgment Order
" and the Consent Decree, but deprives Gautreaux plaintiffs of

an lmportant F remedy -stream.



Mr. Joseph Shuldiner

June '5,.1595-
- Page 3.

Here is a summary of the relevant written correspondence on
this issue (in addition to numerous telephone conversations

‘and meetlngs)

July 16, 1991:.

- September 18, 1991:

o

November 9, 1992:
April 14, 1993: .

- July 12, 1993:

October'i, 1993:

November 30, 1993:

December 13, 1994:

BPI (A. Polikoff) to CHA (R.’
Whitfield) re: question of
compliance with 15 8 1of Consent
Decree :

CHA (G. Heine) to BPI (A. Polikoff),"
indicating that 82% of the :
"currently outstanding certificates
and Vouchers are under lease within
lelted Areas.” ;

CHA (A. Rodrlguez) to BPI (J .
Brown), reporting a "current recap

of census tract locations" in the

Sec. 8 program as finding 83.4% of'
the tctal in lelted Areas

BPI (A. POllkOff and T Brown) to.
CHA. (W Caruso and M. Barricini) :
raising the violations of the Decree

and Order, and suggesting a proposed

remedy

BPI (A Pollkoff) to HUD (J Herold)
re: "HUD’s failure to adhere to :

' paragraph 5.8.1" of the Consent
Decree .

BPI. (A. Polikoff) to CHA (R. .
Whitfield), as a "reminder letter" -~
to CHA concerning the proposed '

5remedy for the violations of the

Section 8 portlons of the Order. and
Decree . )

BPI  (A. Pollkoff) to HUD (J Herold)

‘concerning prospective remedy for

compliance with paragraph S 1 of
the Consent Decree. ;

BPI' (A. Polikoff) to o (M.

Johnson) and HUD (J. Herold),
concerning state of non-compliance



Mr. Joseph Shuldiner ' Kl
June 5, 1995

Page 4
and negotlatlons concernlng proposed
'remedy ol

April 25,n1995:. i BEL (A Pollkoff) to HUD (J. Jenseﬁ)

concernlng negotlatlons on Sectlon 8.

Coples of the foregolng letters are attached

PROPOSED DISCUSSIONS

We understand that CHA's admlnlstratlon of its Sectlon 8
program has been so severely criticized by HUD that HUD and
CHA are considering’ "privatizing" the CHA Section 8 program.

. With but limited success we have sought to participate in
these HUD-CHA privatization discussions so that the proposed
-arrangements could take our views concernlng non-compliance
into account. - (See, e.g., Dec. 13, 1994 letter and April 25,
1995 note, referenced above.) . S .

We believe that the privatization proposal affords a perfect
opportunity to take effective administrative steps to change -
the segregatory pattern of CHA’s Section 8 program, by,. for
example, earmarking new or "turnback" certificates for use.
only in the General Public Housing Area, and providing
. +.effective mobility counseling and housing search assistance

. to participating families in advance of lease expirations.

We’ll call soon to_arrange a meeting to discues_thié,matter.’

.Cordiall e -

-t
b

ALP/pk
Enclosure

cc: Kevin Marchman (Via Messenger)

" Harold Saether (Via Messenger) ~
John Herold (Via Fax and U.S. Mail)
John. Jensen (Via Messenger)

Edwin Eisendrath (Via Messenger) .

Marilyn Johnson (Via Messenger) '
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July 17, 1996

Mr. Joseph Shuldiner

Executive Director

Chicago Housing Authority

626 West Jackson Boulevard

Chicago, Illinois 60661
BY FAX: 627-0346

Ms. Carole Wilson
Office of the General Counsel
U. S. Department of Housing and
Urban Development
451 Seventh Street, S. W.
Washington, D. C. 20410
BY FAX: 202/708-3351

Dear Joe and Carol:

The enclosed draft addressed to Carole and Jerome
Butler, CHA General Counsel, is intended to capture the
basics of our 7/16 discussion on Section 8 to see if we’re
really together. The drafting is somewhat broad brush and
can be "refined" if we’re in accord. If we’re not, there’s
no point in fine-tuning. I’d like a prompt response as to
whether this is on track, because I’ll be leaving for a well-
deserved vacation the end of next week -- Thursday, 7/25,
will be my last day in the office for two weeks.

In a couple of respects the draft goes beyond our
discussion in Betsy’s conference room, but Joe and I talked
about and agreed on these points in the airport.

ALP:mm

¢c: " Howard Schmeltzer - 202/708-3351
Edwin Eisendrath - 886-2729
Elizabeth Julian - 202/708-4483
MaryAnn Russ - 202/401-9135

312.641.5570 phone

312.641.5454 fax

17 East Monroe Streer, Suite 212, Chicago, Illinois 60603



DRAFT - 7/17/96
July __, 1996

Mr. Jerome Butler,
General Counsel
Chicago Housing Authority
200 West Adams - #2100
Chicago, Illinois 60606
BY FAX: 726-6418
'Ms. Carole Wilson
Office of the General Counsel
U. S. Department of Housing and
Urban Development '
451 Seventh Street, S. W.
Washington, D. C. 20410
BY FAX: 202/708-3351
Dear Jerry and Carole:
I write to'propcse an accord relating to paragraph 5.8.1
of thé Gautreaux Consent Decree, which of course_nécessarily'
- involves the CHA Section 8 program, currently being
administered by-CHAC. (Wherever appropriate, a reference to "

CHA shall be understood to mean or include CHAC) . »

. 1 At least fifty percent of all ﬁew'CHA.Section 8
certificates (expeqted for the fofeseeable future to be made
available for use in CHA'S ?vacancy/consdlidation pfogram")
will be usable only in the General Puﬁlic Housing Area (GPHA)

as follows:

(a) CHA will offer to residents of targeted



buildings in CHA’s vacancy/consolidation program mobility
counseling and certificates which may be used in either the

GPHA or the Limited Public Housing Area (LPHA).

(b) On a building-by-building basis CHA will then
set aside a number of certificates, usable only in the GPHA;
edual to‘the numbér of cerfificates actually used (whether to
lease apartmenté in the GPHA-dr.in the LPHA) under paragraph

(a) preceding..

(c)'AThe certificates so set aside shall be
 administered by CHA in a "Gautreaux-type" program:(i.e., a
program similar to the one administered by the Leadership
Council for Metropolitan Open Commuhitiés under the.Gautfeauxl
Consent Decree) with mobiiity counseling appropriate to such

‘a program.

(d) HUD is agreeing to provide Sl,ooovper vacancy/
consolidation certificate for,counseliﬁg pufﬁoses. It is
eiﬁected that less than $1,000 perrfamily of such funding
will be used'ﬁnder paragraph (a) above; the balance of such
fﬁnds wiil be allocated by CHA as needed for coﬁnseling under
‘paragraph (c) above to pro?idé mobility counséling

apprépriate to a "Gautreaux-type" program.



2. . All CHA turnover certificates will be administered
on a "Yonkers;type" basis tto be defined] for a period of 18.
months from the date hereof, after which CHA and the
Gautreaux plaintiffs will mutually examine the results. If
fewer than one-third of thg families using‘such certificates
havé located in the GPHA, one-third of all future turnover

certificates will be earmarked for use only in the GPHA.

i 48 No certificates issued after the date hereof may be
utilized in "impacted" census tracts, as defined in Exhibit
A, attached hereto. [Wendy/Rich Monocchio to prepare

exhibit. ]

4. At the time of income recertification an offer of
mobility counseling shall be extended to all' families already

participating in CHA’s Section 8 program.

5.‘ This agreement, when accepted by CHA and HUD, shall
'constitute a'settlement of the Gautreaux piaintiffé’ claim
that HUD has'Qiolated paragraphAS.S.l of the Gautreaux
‘Consent.Decree, and, subject to their righﬁ‘to.enforce this
‘ agreement; the Gautreaux plaintiffs shall have no further

rights' under paragraph 5.8.1.

Sincerely yours,

+:3



Alexander Polikoff

Accepted:

Chicago Housing Authority

cc: Joseph Shuldiner -
Howard Schmeltzer -
Edwin Eisendrath -
Elizabeth Julian -
MaryAnn Russ -

U. S. Department of Housing and
Urban Development

627-0346
202/708-3351
886-2729
202/708-4483.
202/401-9135 .






fwﬂrm " U.S. Jartment of Housing and Urban Developme
$ “; Washington, D.C. 20410-0500Q -
3w i
3 - .
%oﬁtf UCT 3 , 1996
OFFICE OF GENERAL COUNSEL

Joseph Shuldiner

Executive Director

Chicago Housing Authority
626 West Jackson Boulevard
Chicago, Illinois 60661-5601

Alexander Polikoff

Business and Professional People
for the Public Interest

17 East Monroe Street

Suite 212

Chicago, Illinois 60603

Re: Vacancy/Consolidation Certificates and Vouchers

Dear Mr. Shuldiner and Mr. Polikoff:

This letter is written to clarify several points made in
Richard Xruschke’s letter to Joseph Shuldiner dated October §,
1996, regarding the 4000 vacancy/consolidation certificates®
given to CHA for the relocation of residents from distressed
public housing developments.

Mr. Kruschke’s letter stated that by law all
vacancy/consolidation certificates must initially be used to
assist families in those public housing developments listed in
the October 9 letter. Once the 5.8.1 letter agreement is
executed, however, the law will allow the certificates to be
distributed to Gautreaux class members whether or not they are
residing in one of the named projects.

The Fiscal Year 1995 Appropriations Bill, from which the
4000 vacancy/consolidation certificates and vouchers were funded,
grants HUD authority to use assisted housing funds to implement
"litigation settlements or court orders." Therefore, there is no
legal restriction in earmarking fifty percent of CHA’s vacancy/
consolidation certificates for use only by Gautreaux class
members as part of the settlement of HUD’s alleged violation of
5.8.1 of the Consent Decree.

I hope this clarification resolves any uncertainty caused by
the October 9, 1996 letter. HUD remains committed to final

'The references to vacancy/consolidation certificates also
include vacancy/consolidation vouchers.



approval and implementation of the 5.8.1 letter agreement.

cc:

MaryAnn Russ
Chris Hornig
Maddie“Hastings
Richard Kruschke

Sincerely,

Cl‘u,z_.aﬁ LS Sar

Carole W. Wilson
Associate General Counsel for
.Litigation and Fair Housing
Enforcement






T °'4b& U.S. Department of Housing and Urban Development
*% Washington, D.C. 20410-5000

St R JAN 15 1997

OFFICE OF GENERAL COUNSEL

Alexander Polikoff

Business and Professional People
for the Public Interest

17 East Monroe Street

Suite 212

Chicago, Illinois 60603

-

Re: Gautreaux 5.8.1 Letter Agreement

Dear Alexg'

Enclosed you will find HUD'’s revision of your draft letter
agreement which resolves the alleged violation of 5.8.1 of the
Gautreaux Cansent Decree. Please note that for the mest part
this version is a reorganization of your earlier draft, wich the
exception of several technical changes. In addition you will
notice the following provisions have been changed and/or added:

A _

1. The agreement is limited to the 4000 !
vacancy/consolidation certificates awarded CHA from FY 1995
appropriations. The Section 8 certificates that have been
awarded to CHA for mandatory conversion in FY 1996, as well as
any future certificates awarded for such purpose, must be set-
aside without restriction as to where they can be used due to the
necessity of moving tenants out of distressed public housing.

2. The inclusion of an ending daté of Aprll 1, 2003 by
which all obligations under the agreement must termlnate, if they
have not already termlnated .

3L A provision providing for notlflcatlon to the Court upon -
execution of the agreement. oy

4. A prov1510n allowing CHA to "borrow" certificates
deSLgnated for use in connection with relocation.of public
housing residents for use in its regular Section 8 program.
These "borrowed" certificates will be treated like turnover
certificates under paragraph III.A, and will be replaced with
those turnover certificates not subject to the locational

restrictions.



This agreement has been reviewed by staff at HUD and the
Department of Justice. It is subject to final approval by both
agencies. Please let us know your thoughts as soon as possible.

Slncerely,

CaroIe W. Wrﬁzjfi__

Associate General Counsel for -
Litigation and Fair HouSLng
Enforcement

Enclosure



AGREEMENT

.WHEREAS, the Gautreaux plaintiffs have ‘asserted that the
Department of Housing and Urban Development ("HUD"), the
defendant, violated the terms of paragraph 5.8.1 of the Gautreaux
Consent Decree. g

WHEREAS, HUD denies all liability for ‘all actions, and/or
inactions w1th respect to the terms of paragraph 5.8.1 of the
Gautreaux Consent Decree.

WHEREAS, the plaintiffs and HUD believe that settlement is
" in their best interests and best serves the interests of justice
by avoiding further expense, inconvenience and other burdens of

litigation. : i

WHEREAS, the Chicago Housing Authorlty (CHA) agrees to
participate in this agreement with regard to the processing and
‘dlstrlbutlon of the Section 8 certificates, as described herein.

NOW, THEREFORE, plaintiffs and HUD enter into this
Agreement, stipulate that it constitutes a full and complete
resolution of plaintiffs’ claims regarding defendant‘s compliance
with the terms of paragraph 5.8.1 of the Gautreaux Consent :
Decree, and agree to the following:

I. DEFINITIONS: o L2 ¥

‘A. The term "Gautreaux Plaintiffs" in this agreement means
‘the class of individuals certified by the Court in this actionm,
Gautreadx v. CHA, 265 F.Supp. 582, 583 on March 2, 1967.

B. The term "Gautreaux Consent Decree" in this agreement
means the consent decree entered by the court on June 16, 1981.:

C. The term "CHA" in this agreement means the Chicago
Housing Authority or the Chicago Section 8 Housing Program ’
(CHAC) .

D. The term "Section 8 certificate" in this agreement means
a Section 8 tenant-based certificate or Section 8 voucher under
Section 8 of the U. S. Housing Act of 1937, 42 U.S.C. § 1437f,.
and subject to the usual terms of Section 8 assistance.

E. The term "Gautreaux type" in this agreement means a :
program for the counsellng and placement of Gautreaux families in
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non-minority areas similar to those duties and responsibilities
of the Leadership Council for Metropolitan Open Communities under
its contract w1th HUD pursuant to the Gautreaux Consent Decree

F. The term "Yonkers-type basis" in this agreement means
that families offered CHA "turnover certificates" shall have a
maximum of 120. days from the date the subsidy is issued to submit
a request for lease approval in the GPHA only before the subsidy
expires and must be turned in for issuance to another family.
However, CHA may grant one, and only one, additional 60-day
extension of the subsidy to an applicant who does not submit a
request for lease approval within the GPHA within that 120-day
period if the mobility counselor certifies in writing, prior to
- the end of the 120-day period, that the family needs the
additional time and has not been dilatory in looking for housing
in the GPHA. During the additional 60-day period the family may
enter into a lease for a unit wherever it is located. If the
certificate holder is unable to rent a unit, upon the expiration
of the original 120 days (or 180 days if the time period is
extended), the certificate shall be issued to another eligible
family : :

G The term "turnover certificates" in this agreement means
- a Section 8 subsidy issued from funding that becomes available to
CHA because a partiCipant previously issued a subsidy is no
longer participating in. the Section 8 tenant based program. For
the purpose of this agreement it also includes the 1687 non- :
vaeancy/consolidation certificates that CHA has received but as
of September 4, 1996 had not been issued to Section 8 applicants.
; H./The term "vacancy/consolidation program" in this
agreement means the CHA program to relocate public housing
families, -reduce vacancies and/or consolidate occupancies in CHA
public housing with the 4000 Section 8 certificates HUD awarded

CHA from FY 1995 appropriatioms.

I. The term "General Public Housing Area or "GPHA" in this
agreement means all census tracts in the Chicago Standard
Metropolitan Statistical Area (SMSA) except those listed on
Exhibit A-2 and Exhibit B-2 as defined by court order dated April

8, 1991.

J. The term "Limited Public Housing Area or "LPHA" in this
agreement means those census tracts in the Chicago SMSA listed on
Exhibit A-2 and Exhibit B-2 as defined by court order dated April

8, 1991.
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II. DISTRIBUTION OF NEW CERTIFICATES:

A. At least fifty percent of the 4,000 Section 8

certificates made available for use in CHA’Ss
"vacancy/consolidation program" will be usable only in the
General Public Housing Area (GPHA) as follows:

(1) CHA will offer to residents of targeted buildings in
CHA'’s vacancy/consolidation program mobility counseling and
certificates which may be used in either the GPHA, or the
Limited Public Housing Area (LPHA) or other areas outside
the jurisdictional boundaries of CHA. ;

(2) Omn a building-byfbuilding basis CHA will then set aside
for use only in the GPHA the certificates not actually used
by resident-offerees (whether to lease apartments in the
GPHA or in the LPHA) under paragraph A(l) preceding. At the
end of each calendar quarter, to the extent such number of
certificates set aside is less than such number of
certificates actually used, CHA will set aside additional .
certificates for use only in the GPHA so that on a quarterly
basis the number of such certificates set aside will at
least equal the number of such certificates actually used.
In the event that such number of certificates set aside is
more than the number of certificates actually used, no
additional certificates will be set aside. This paragraph

.also applies to any of the 4000 vacancy/consolidation .

certificates, described in paragraph 1 (d) below, that CHA
has issued prior to the execution of this agreement.

(3f The certificates so set aside in paragraph A(2) above

shall be administered by CHA in a "Gautreaux-type" program
with mobility counseling appropriate to such a program. ' The
distribution of these certificates shall not begin until
April 1, 1997, except that, beginning in January 1997 and
ending on March 31, 1997, the Leadership Council for .
Metropolitan Open Communities, upon the extension of lts
present contract with HUD, may offer per month until March
31, 1997 up to 40 of the certificates set aside pursuant
paragraph 1(b) above to Gautreaux eligible class members.

(4) HUD is agreeing to provide $1,000 per
vacancy/consolidation certificate for counseling purposes.
HUD has reserved $4,000,000 in funding authority to be used
for counseling purposes in connection with the 4,000
vacancy/consolidation certificates it has previously awarded
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to CHA. It is expected that less than $1,000 per family of
such funding will be used under paragraph A. (1) above; the
balance of such funds will be allocated by CHA as needed for
counseling under paragraph A.(3) above to provide mobility
counseling appropriate to a "Gautreaux-type" program. In
addition, HUD is providing an additional $2,000,000 in
funding authority from Federal Fiscal Year 1996
appropriations for counseling in connection with the
placement of other certificate holders, as described in this
agreement. The $6,000,000 in funding authority (less the
amount provided to the Leadership Council for Metropolitan
Open Communities pursuant to paragraph A.(3) above) will be
provided to an organization selected through a competitive
process to do the counsellng

(5) If the $6,000,000 described in paragraph A.4 is expended
and less than 3262 placements of certificate holders have
been-made in the GPHA, HUD shall provide, one time only and
subject to the availability of approprlatlons, funding
authorlty for future counseling services in the amount of
'$1,000 times the difference between 3262 and the actual
number of placements of certificate holders in the GPHA.
This agreement will continue in force until this additiomal
funding is expended. However, in the event HUD has no
appropriations available when the $6,000,000 is expended and
less than 3262 placements of certificate holders have been
made in the GPHA, this agresment shall terminate as provides
. in section IV below. For purposes of determining the 3262
placements in the GPHA, all certificates that are newly
issued to families after the execution of this agreement, as
'well as all certificates that are reused by a family living
in the LPHA to move to the GPHA after the execution of this

_agreement, will be counted.

B. No certificates issued after the date hereof may be
utilized in the census tracts in Exhibit A, attached hereto,
except upon a determination by CHA, supported by a file
memorandum or other written record, that a certificate is to be
used to enable a family to remain. in place, or to be proxzmate to

a caregiver or place of employment, or upon the mutual
determlnatlon on some other ground of CHA and the plaintiffs.

e At the time of income recertlflcatlon CHA shall offer :

. mobility counseling to all families already participating in
CHA's Sectlon 8 program who desire to move from the LPHA to the

GPHA.
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ITII. TURNOVER CERTIFICATES:

A. One-half of CHA "turnover" certificates will be
administered on a "Yonkers-type" basis for a period of 12 months
from the date hereof April 1, 1997, after which CHA and the
Gautreaux plaintiffs will mutually examine the results. If fewer
than one-third of the families using such certificates have
located in the GPHA, aone-third of all future turnover
certificates will be earmarked for use only in the GPHA until
this agreement terminates.

B. If CHA determines that it needs Section 8 certificates
from either the pool of the 4,000 vacancy/consolidation
certificates, the 3340 certificates awarded to CHA in 1996,
and/or any similar awards to CHA that designate certificates for
use in connection with relocation of public housing residents,
for its regular Section 8 certificates, it may borrow from that
pool of certificates. Such "borrowed" certificates shall be
treated like turnover certificates and shall be subject to the
provisions of paragraph III.A above. CHA will replace each
borrowed certificate from the portion of turmover certificates
that are not subject to the geographlc use restrictions described

in section II.

IV. TERMINATION OF THE AGREEMENT:

: A. HUD’'’s and CHA'’s obligations under this agreement _ =
terminate, subject to the exceptions in paragraph II.A (5)} abcve,
after the $6,000,000 described in paragraph II.A is expended

B./ In the event HUD’S and CHA s obligations under this
agreement have not already terminated by April 1, 2003 all such
obligations under this agreement will terminate on April 1, 2003.

V. - NOTICE TO COURT :

Cos R Within ten days of execution of this Agreement, the
parties shall promptly notify the Court of such execution and
- submit a signed copy of the Agreement to the Court.

VI. ATTORNEYS ES:

A. Plaintiffs shall not be entitled to any fees or costs
incurred in monitoring the performance of this agreement.
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VII. SUBSEQUENT LEGISLATION:

A. The parties shall not be obligated to carry out any term
of this Agreement if any otherwise applicable federal or state
statute or regulation that becomes effective after the signing of
this Agreement precludes a party from complying with or withdraws
that parties authority or obligation to perform, that term.

VIII. M ' OUS PROVISIONS:

A. This agreement, when accepted by CHA and HUD, shall
constitute a full and final resolution of the Gautreaux
.plaintiffs’ claim that HUD has violated paragraph 5.8.1 of the
Gautreaux Consent Decree, and, subject to their right to enforce
this agreement, the Gautreaux plaintiffs shall have ho further
rights under paragraph 5.8.1. This agreement may not be referred
to as evidence of, and/or may not be construed as, an admlSSlon
of wrongdoing, unlawful conduct or liability by HUD.

B. . This Agreement cannot be amended, changed, or modified
except by means of a written instrument that specifically refers
to this Agreement, and is executed by all parti=s hereto.

. " C. Nothing contained in this agreement shall be deemed or
interpreted (1) to require HUD to provide any funding to CHA or
any other entity beyond that expressly provided by this

agreemenc; (2) to impose. duties or undertakings. upon HUD or the
CHA other than those explicitly stated herein; or (3) to provide
that either HUD or CHA is a guarantor or insurer of the other’s

perfgrm%nce hereunder.

D. The plaintiffs and HUD agree that this agreement is not
intended to modify the terms of the Gautreaux consent decree, and
does not affect the provisions in the decree governing the
termination of HUD’s obligations and specifically, paragraph 5.1
of the decree. Accordingly, plaintiffs will not in any manner
assert that this agreement precludes the termination of decree
and the dismissal of HUD from the Gautreaux lawsuit, Civ. No. 66

C 1460.

E. Notwithstanding any other provision of this’agfeement,
CHA may not restrict non-Gautreaux class members who receive
turnover certificates from requestlng lease approval outside the

Jurlsdlctlonal boundaries of CHA
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F. Any provision of this agreement which conflicts with
the settlement agreements, court orders or other court-approved
plans of action in Latinos United, et al. v. Chicago Housin

Authority, et al., 94 C 1229 (1994), will be null and void.

APPROVED ON BEHALF OF PLAINTIFFS:

ALEXANDER POLIKOFF
ATTORNEY FOR THE PLAINTIFF CLASS.

APPROVED ON BEHALF OF DEFENDANT:

" FRANK W. HUNGER

Assistant Attorney General
JAMES B. BURNS

United States Attorney

LINDA A. WAWZENSKI
Assistant United States Attorney
219 S. Dearborn Street
Chicago, Illinois 60604
- (312) 3533-1994

MICHAEL SITCOV

Assistant Branch Director
Civil Division '

U.S. Department of Justice
901 E Street, N.W., Room 944
Washington, D.C. 20004 '
(202) 616-8476

OF COUNSEL:

NELSON A. DIAZ

General Counsel

JAMIR COUCH ‘

Acting Deputy General Coumnsel for Civil Rights and Litigation
CAROLE W. WILSON . =
-Associate General Counsel for Litigation

-page 7 L8

Initialed by counsei.for:’

plaintiffs HUD " CHA



and Fair Housing Enforcement

HOWARD SCHMELTZER 5

Assistant General Counsel for Litigation
U.S. Dept. of Housing and Urban Development
451 7th Street, S.W.

Washington, D.C. 20410

(202) 708-0300.

'APPROVED ON BEEALF OF THE CEICAGO EOUSING AUTEORITY:
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Confidential

2/12/97

Status Report on movement of Section 8 Certificate/Voucher recipients

Total Leased @ 02/01/97: 13406

Sutﬁmary of Total Program (Certificates & Vouchers only)

Total Leased @ 02/01/97 (excluding elderly, disabled, handicapped without children):

Number
# Living in <20 percent poverty areas: 2899
# Living in >20 percent poverty areas: 6996
# Living in GPHA: 1647
# Living in LPHA: 8248

%
29.3%
70.7%

<20% Poverty >20% Povertv
16.6% 892 759
83.4% 2007 6241

Summary of New Movers & Transfers (Certificates & Vouchers only) between 12/01/95 - 02/01/97
Total Leased @ 02/01/97 (excluding elderly, disabled, handicapped without children):

Number
# Living in <20 percent poverty areas: 964
# Living in >20 percent poverty areas: 2160
# Living in GPHA: 605

# Living in LPHA: 2519

%
30.9%
69.1%

<20% Poverty >20% Povertv
19.4% 370 235
80.6% 594 1925
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AFFIDAVIT

The undersigned, Mary Davis, on oath says:

1 For 21 years I have been employed by the Leadership
Council for Metropolitan Open Communities which administers the
Gautreaux Assisted Housing Program (“Gautreaux Program”) pursuant
to contracts with HUD. From its commencement in 1976, and
through all of the ensuing years, I have been associated with the
Gautreaux Program, first as a counselor, then from 1979 to 1985
as Director of the Gautreaux Supportive Services Program, and
since 1985 as Vice President and Director of the Leadership
Council’s Legal Action Program with supervisory responsibility
for the Gautreaux Program, which is my current position.

25 In its early vyears, the Gautreaux Program conducted
registrations of approximately 1,000 persons twice each year by
having registrants come to its office on a day selected as
"Gautreaux registration day."

3 In January, 1984, beginning at about 4:00 a.m.,
thousands-bf people gathered outside the Leadership Council’s
offices on South State Street, seeking to register for the
Gautreaux Program. The crowd grew so large that the subway
station in front of 220 South State Street was closed, and CTA
buses were rerouted. Mounted police were called to restore order
and the registration had to be terminated.

4. Beginning in February, 1984, and in each year

thereafter, down to and including its most recent Gautreaux

EXHIBIT Z



registration on January 17, 1997, the Leadership Council has
conducted its annual Gautreaux Program registration by “telephone
lottery.” Under the telephone lottery, the Leadership Council
installs a “bank” of approximately 20 telephones, manned by
volunteers from the time the telephones are turned on at
approximately 9:00 a.m. until the telephones are turned off when
the 2,000® registrant is reached, which is generally in the
early afternoon. Volunteers record registration information from
telephone callers. The procedure is described as a “lottery”
because the ability of a caller.to register depends upon his or
her “luck” in dialing the Leadership Council Gautreaux Program
telephone number at a moment in time when one or more of the 20
telephones is not in use. -

ST The first year the telephone lottery was used a bank of
telephones was installed at the Medinah Temple. To avoid a
repetition of crowd-gathering on State Street the Leadership
Council sought to publicize the fact that the only way to
register for the program would be by telephone. On the day of
the registration, telephone lines at the Medinah Temple were
jammed, and dial tones were delayed not only for the designated
exchange but for the whole downtown Chicago area. The next day
telephone company officials revealed to the Leadership Council
that the entire telephone system of the city had been near
collapse due to the overload caused by the number of calls to the
Gautreaux registration number, which they estimated at 17,000-

19,000. In addition, the Leadership Council was called by



numerous businesses to complain that the Council’s registration
had disrupted their bﬁsinesses because telephone callers could
not get through, and several threatened lawsuits against the
Council. (None were brought.)

5. Throughout the years since the telephone lottery
registration began, including its most recent Gautreaux
registration in January of this year, it has been the Leadership
Council’s experience that the Gautreaux registration telephones
ring constantly from the time of turn-on at approximately 9:00 -
a.m. until early afternoon when the 2,000"® registrant is reached
and the telephones are turned off. Volunteers “spell” each other
during this time so that the telephones are in continuous use
from turn-on in the morning until turn-off in the afternoon.

o Eadh year on Gautreaux registration day, including the
most recent, the regular telephone lines to the Leadership
Council main office, and the telephone lines to the suburban
offices of the Leadership Council, are likewise inundated with
calls. In addition, for days leading up to Gautreaux
registration day, the number of telephone calls to the Leadership
Council inquiring about Gautreaux Program registration increases
significantly. For several days after registration the
Leadership Council is called by many persons who claim they could
not get through the phone lines on registration day, including
calls from the offices of alderpersons on behalf of their

constituents.

8. In about 1990 the Leadership Council became aware that



following its annual Gautreaux Program registration it was
receiving numerous complaints from persons who said they had
attempted unsuccessfully to register for the Gautreaux Program by
telephone and complained that they had been given the wrong
telephone number to call, or that they received unintelligible
recorded messages when they dialed the given number.

S. Upon calling the telephone company to make inquiry
about this situation the Leadership Council was informed that
telephone company "trunk lines" serve individual geographic areas
of the city, that when -- by reason of the volume of phone calls
originating from within any such area at any point in time -- the
capacity of the trunk lines is reached, callers receive busy
signals or recorded messages, and that the volume of calls to
Leadership Council telephone numbers on Gautreaux registration
days was such that trunk line capacity was reached. We were
further advised that adding additional phones or numbers to our
phone bank would not alleviate the situation because trunk line
capacity from a geographic area, not the number of receiving
phones or numbers, is a limiting factor. The staff of the
Leadership Council was advised of these conversations, and since
then have been directed to inform persons who inquire about
Gautreaux telephone registration that their likelihood of
"getting through" on registration day will be increased if they
attempt to telephone the Gautreaux Program from elsewhere
(including from the suburbs) than highly concentrated public

housing areas.



10. Since the commencement of the Gautreaux Program in 1976
through July 15, 1997, some 6,536 Gautreaux plaintiff class
families have been placed in the Gautreaux Program, a majority in
the Chicago Metropolitan Area outside the City of Chicago.

Further, affiant sayeth not.

%Q_/Z/ 4 ﬂﬁ//vz/(/

Mary Davisé7'

Subscribed and Sworn to
before me this 25th day of .

~IUIY LIDT L = 4
\::;fk ;fLZlﬁﬂ ¢ \\_/

Notary Public

.

T

“OFFICIAL SEAL"
MARISSA ANN MANOS
Notary Public, State of lllinois
My Commission Expires Aug. 19, 1998
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CERTIFICATE OF SERVICE

I, Alexander Polikoff, an attorney, certify that on
August 8, 1997 I served copies of the foregoing Plaintiffs’ Reply
Brief on Three Matters by mail on the persons listed on the

attached service list.

,4}¢~Z 7

ﬂsf;xander Polikoff



GAUTREAUX SERVICE LIST

Linda Wawzenski

Assistant U. S. Attorney and
Deputy Chief Civil Division
219 South Dearborn - #500
Chicago, Illinois 60604

Carole Wilson

Office of General Counsel

U. S. Department of Housing and
Urban Development

451 Seventh Street, S.W.

Washington, D. C. 20410

Lewis M. Nixon, Regional Counsel

John Jensen, Assoc. Regional Counsel

U. S. Department of Housing and
Urban Development

77 West Jackson Boulevard - #2620

Chicago, IL 60604

Jerome Butler

General Counsel

Chicago Housing Authority
200 West Adams - 2nd Floor
Chicago, IL 60606

Thomas E. Johnson
Johnson Jones & Snellilng
36 South Wabash - #1310
Chicago, IL 60603

Susan Getzendanner

Nancy Eisenhauer

Skadden, Arps, Slate, Meagher & Flom (Illinois)
333 West Wacker Drive - #2100

Chicago, Illinois 60606

Daniel Levin

The Habitat Company

350 West Hubbard Street
€haiecago, \IL 60610



Michael L. Shakman

Barry A. Miller

Edward W. Feldman

Derek L. Cottier

Miller, Shakman, Hamilton, Kurtzon & Schlifke
208 South LaSalle Street - #1100

Chicago, Illinois 60604





