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PLAINTIFFS-APPELLEES' RESPONSE
TO DEFENDANTS-APPELLANTS'
(1) MOTION FOR STAY PENDING APPEAL AND
THEIR MEMORANDUM IN SUPPORT THEREOF FILED MAY 19, 1998, AND
(2) EMERGENCY MOTION TO EXPEDITE CONSIDERATION OF
MOTION TO STAY FEBRUARY ORDER AND
EMERGENCY MOTION TO STAY MAY ORDER, FILED MAY 20, 1998

Notwithstanding the flurry of recent filings, indeed the
regrettable complexity of the title to thig Response, CHA's two
= staylﬁotions pose a narrow question: Should the Court, through
g¥antiﬁg CHA“é motions, radicaily change the status quo by 7
enablihg CHArto préceed yith—planning and development of lérge
-numbers Qf new public housing unité,ffree—of the desegregatiqn
requirements of Gautfeaux orders and withoﬁf the participation of

the Receiver appointed by the District Court a decade ago te —

conduct CHA's new public housing development?



CHA's transparent goal is to modify long-standing court
orders to exempt "HOPE VI" (see note 3 below) from the remedial
orders in thig case. Instead of seeking a modification order,
however, CHA has sought to achieve its desired exemption first
through a motion Eo "clarify" and now through two stay motions.
This Court should reject what amounts to CHA's request for a
"back-door" modification and require it to approach the District
Court at the front door.

We first summarize the background and present circumstances
that give rise to the two stay motions, and then address the

familiar criteria for granting or denying stays.’

. The two orders sought to be stayed are, respectively, the

order of February 25, 1998 ("February Order"), interpreting the
1969 judgment order in this case as applying to HOPE VI, and the
order of May 19, 1998 ("May Order"), interpreting the 1987 order

appointing the Receiver as applying to a HOPE VI application.
For the convenience of the Court copies of the five recent
District Court orders, commencing with the February Order, are
attached as Exhibit A.

Our Motion to dismiss the appeal from the February Order is
pending; the ground of the motion is that the order appealed from
is not appealable. Notice of appeal from the May Order was only
recently filed on May 20, 1998. It is arguable that -the May
Order is likewise non-appealable. Though it may appear to be
injunctive in form, in fact it merely clarifies that the order
appointing the Receiver applies to a particular activity:

"Our order of August 14, 1987, appointing the Receiver,
obligates the CHA to cooperate with the Receiver and to
provide the Receiver with the information it needs. It is
now-clear, if it was not before, that this means that the
-CHA is to coordinate its 1998 HOPE VI application with the

= Receiver and to provide the Receiver -with the information it
has requested. It _is so ordered." (Exhibit A, May Order.)

In our motion to dismiss appeal we said that if the District
Court granted any part of our then pending motion for further
relief the-order would be appealable; however the District Court
denied our motion as moot (Exhibit A, Order of 5/21/98); the May
Order was entered pursuant to a separate motion of the Receiver.



I. BACKGROUND AND PRESENT CIRCUMSTANCES

Contrary to appearances, the essential history of this case

can be simply stated in four time periods.

A. 1966 to 1969

In a complaint filed in 1966 CHA was charged with
intentional racial discrimination, including in selecting
locations for its public housing buildings. In 1969 Judge Austin
found CHA liable as charged. 296 F. Supp. 907. Later in 1969 he
entered a remedial judgment order. 304 F. Supp. 736. Neither
ruling was appealed. A major thrust of the judgment order is to
require that, over time, future public housing ("dwelling units")
be developed in places that would afford plaintiff class families
locational options other than the segrégated ones to which CHA

had relegated them. 304 F. Supp. at 737-39.

B. 1969 to 1987

An intransigentvand incompetent CHA failed to perform -
its judgment order obligations responsibly. CHA's failures were

so egregious that, after the Distriﬁt Court had twice threatened

to do so (498 F.Supp. 1072 —(1980), and unpublished orders of

11/21/83 and 1/13/84, attached as Exhibit B), in 1987 Judge Aspen-

took the ekfraordinary—step_of appéintiﬁg a receiver to assume

all bf CHA's non-elderly public housing development = -
responsibilities, including applications for funding. - E

(Unpublished "Receivership Order; of 8/14/87, attached as Exhibit



C.f (Judge Aépen had been assigned the case in July 1981.)
Among other things, CHA was directed by the Receivership Order to
"cooperate with" and "assist" the Receiver. (Id., p. 6.) The

Receivership Order was likewise not appealed.

c. 1987 to 1997

Without significant controversy or need for judicial
intervention, and with substantial CHA cooperation, the Receiver
thereafter carried out CHA's non-elderly public housing
development activities in two contexts.

(i) As of a recent date the Receiver had developed or
had under construction over 1,600 dispersed public housing
dwelling units in a large number of Chicago neighborhoods.
(Hickman affidavit, filed with Receiver's Statement, par. 72, Ex.
28, p. 1.) This activity has been carried on since 1987 and is
ongoing.

» (ii) Beginning in 1993 the Receiver has been authorized
byithe District Court to develop public housing dwelling units in
"reviﬁélizing“'neighborhoods[ including replacement units in the -
vicinity of others already or soon-to-be demolished. To date the

Receiver has received authority to develop about 1,200 units of ~

such housing in the North Kenwood-Oakland (Washington Park), Near

West Side (Henry Horne%) and Cabrini-Green neighborhoods. (Id.,

pp: 7-8.) This activity too is ongoing; several hundred uniﬁs in



North Kenwood-Oakland and the Near West Side are currently under

construction, about 175 having been completed. (1d.)?

D. 1997 to Present

Beginning in late 1996 and culminating in a motion
filed by CHA on September 30, 1997, to clarify the 1969 judgment
order, the decade of cooperation between CHA and the Receiver
dissolved. CHA sought by its motion to have the 1969 judgment
order "clarified" so that it would not apply to revitalization
housing, particularly such housing funded by a HUD program known
as "HOPE VI," currently a principal source of federal funding for

the development of public housing.?

2 "Revitalizing" areas are "Limited Areas" under the judgment

order as to which however the Court has made a determination upon
‘a "sufficient showing of revitalizing circumstances such that a
forecast of economic integration, with a longer term possibility
of racial desegregation, could be made." (Horner Area Order of
8/14/95 for 466 units, p. 2, attached as Exhibit D. Another such
order, attached as Exhibit E was entered on 6/3/96 respecting
North Kenwood-Oakland for up to 241 units.) Previously, on
12/10/93, preliminary to later revitalization orders, the
District Court authorized a joint venture between the Receiver
and an affiliate of CHA (the venture is managed by the Receiver)
to develop 377 units in both North Kenwood-Oakland and Cabrini-
Green. This order is attached as Exhibit F and was discussed at
length in the oral argument before the District Court, the
transcript of which is attached as Exhibit G- See pp. 9-13 of
Exhibit G. ' ) )

: The "federally-funded, public housing program known as HOPE
VI"™ (CHA Motion to Stay February Order in this Court, p. 7)
authorizes "grants to -carry out an urban revitalization

_ demonstration program involving major reconstruction of severely
distressed or obsolete public housing." 42 U.S.C. Sec. 1437-1
(note), Pub. L. 102-389, Title II, 106 Stat. 1579 (October 6,
1992) . Funding may be used, among other things, for replacement
housing, including public housing. Id. Public housing provided
with HOPE VI funds is "conventional!" public-housing (id.), and
according to the HUD HOPE VI Guidebook "must be" developed
pursuant to the regulations (24 CFR Part 941) that govern non-

HOPE VI-funded public housing. HUD's Office of Public Housing
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In February the District Court ruled that the judgment order
did apply to HOPE VI-funded housing as it does to any other new
housing (the "February Order"). 1In May, under the cooperatijon
and application for funding provisions of the Receivership Order,
the District Courﬁ ordered CHA to cooperate with the Receiver in
applying for additional HOPE VI funding HUD is offering to public
housing authorities with an application deadline of June 29, 1998
(the "May Order"). These are the two orders CHA now seeks to stay

in this Court. *

investment Guidebook on HOPE VI: Building Communities of
Opportunity (1997), at 1.D.1l, attached as Exhibit H. One of the
key HOPE VI objectives is "Lessening concentrations of poverty by
placing public housing in non-poverty neighborhoods, or by
promoting mixed income communities where public housing once
stood alone . . ." Id., at I.A.I.

. The "cooperation" provision of the Receivership Order

states:

"CHA, its agents, servants and employers shall provide
full cooperation and assistance to, and shall not
interfere with, the Receiver in the performance of the
Receiver's responsibilities hereunder, including _
without limitation providing full access to all
information, records, documents, files relating to the
scattered site program." (Exhibit C, p. 6.)

The "applicatiggﬁfof funding" provision of the Receivership Order
states: ; : -

_ _ "The Receiver shall have and exercise all powers of CHA
respecting the scattered site program necessary and incident
to the development and administration of [the scattered

site] program, ineluding . . . submission to HUD of )
- applications for funding, development programs and other
documents . . ." (Id., pp. 2-3.)

The "scattered site program" is defined as uncompleted CHA
development programs and "all CHA non-elderly public housing
development programs which may in the future be authorized by HUD
during the pendency of Civil Action No. 66C1459." (Id., p. 2.)



The Receiver believed that the "development manager" role
provided it with adequate power and authority to carry out its
Receivership duties for the non-elderly public housing part of
the HOPE VI plan for Cabrini. (Hickman Aff., pars. 55-56.)
"[O]perating under the title of development manager
pursuant to an agreement with the CHA . . . has
permitted [the Receiver] to fulfill what he understands
to be the obligation that he assumed when he became the
Court's Receiver, and to do so in a manner that has
been acceptable to the CHA and has avoided unnecessary
disputes." (Exhibit G, counsel for the Receiver
speaking, pp. 23-24.)°
The Eisendrath agreement for Cabrini was never signed.
Although the Receiver performed as development manager throughout
the first half of 1996 (Hickman Aff., pars. 28-39), and a
development management agreement was later signed for a
subsequent HOPE VI grant for CHA's Horner and ABLA developments
(Exhibit K, attached), CHA's Executive Director, Joseph Shuldiner

balked at executing the Cabrini agreement. Why?

The reference in the Eisendrath letter to Henry Horner is to
a similar revitalization activity then underway. At the request
of the parties the District Court had previously designated the
Horner area as "revitalizing" and authorized the Receiver to
develop 466 units of public housing within it (Exhibit—C). This
was done in -connection with a separate tenants' lawsuit against
CHA and HUD, the settlement of which involved demolition of -
existing Horner public housing units and their replacement by the
466 authorized units. Since the Horner settlement provided for
demolition and some rehabilitation of existing public housing,
neither of which is a Receiver responsibility, and such non-
Receiver work had to be coordinated with the development of new
housing which is the Receiver's charge, a working arrangement at
Horner was developed between CHA and the Receiver under which
their respective Horner activities were (and are still) being
coordinated. (Levin Aff., par. 14.) It is this working
arrangement to which the Eisendrath letter refers.

6



Several answers may be gleaned from the Court filings,
beginning with the clarification motion of September 30, 1997,
thqQugh they date from a year and more later.

CHA's initial positions in the District Court were that the
judgment order oniy applied to "incremental" housing that
increased the aggregate CHA housing stock, "new housing
that adds to the stock" (Exhibit G, p. 37), not to replacement
housing (HOPE VI housing is a subset of replacement housing), and
that the HOPE VI program was incompatible with the judgment
order. Neither position is tenable, as detailed below, and both
are rejected by the February Order.

In more recent CHA filings, though the incremental and
incompatibility arguments have not been formally abandoned, the
emphasis has shifted to Shuldiner's loss of confidence in the
Receiver, and finally to his inability to work With the Receiver,
certainly not by the current HOPE VI application deadline of June
29, 1998. (CHA Motion for Stay, par. 15.)

These latter rationalizations are not credible, for as
rééently as September 1996 CHA was singing_the Réceiver}s_praises
after having "worked with" and "collaborétedﬂ with the Receiver

ih the preparation of a HOPE VI application covering two CHA

developmeqts, Horner and ABLA. (CHA MQtion to Expe@ite, Etc.,

par. 28.) Among other things the Horner/ABgA application states:

"implementation of the program can bégin quickly under.

the development management of The Habitat Company since _

they are fully operational as Receiver for CHA's
Scattered Site Program."

= "In 1987, The Habitat Company was appointed by the
Federal Court as Receiver for CHA's Scattered Site



(non-elderly) Housing Program . . . Based on Habitat's
experience and success in completing these programs in
a cost-effective and timely manner, the company is also
under contract to CHA in joint venture with CMHDC, an
affiliate of CHA, to develop 375 units under the -
'Demonstration Program.'"

"The CHA will contract with The Habitat Company as
development manager for the implementation of the HOPE
VI program (Horner and Brooks Extension [part of
ABLA]). . . Habitat will be responsible for
implementing the plan contained in this application.
The financial arrangement will be similar to that
approved by HUD for development as the Receiver."

"The contract with The Habitat Company as
development manager will enhance the CHA ability to
control costs and expand the supply of housing more
quickly. Habitat is currently in the process of
developing 466 Replacement Units at Horner and will
provide continuity between the existing Replacement
Program and the Gautreaux HOPE VI Program." (Attached
as Exhibit L is the transmittal letter and excerpts
from this HOPE VI application.)

Work at Cabrini came to a virtual halt about this time (fall
1996) because of another tenant lawsuit against CHA; since no
housing development work was proceeding at Cabrini, the Receiver
chose not to bring the Cabrini situation to the attention of the
Court at that time. (Levin Aff., par. 21; Hickman Aff., par.
47.) But by mid-1997 relationships with CHA had deteriorated
badly at Horner where wor@fwas ongoiﬁg (€abrini wés still

stalled), leéding—the Receiver to requést the assistance of the

District Court in the Horﬁer disputes. {Lefin Aff,, pégf 23.) =
In that context the Receiﬁer_adviéquthe District Céurt of tﬁé'
Cabrini HOPE VI difficulties as well. (Id., par._26.) S

The Court -urged CHA and the Receiver to atﬁémpﬁ to work out

their differences, 6ffe}ing to appoint a special master as

mediator, and for a time the ﬁarties did negotiate, a process

10



that ended when CHA filed its clarification motion on September

30, 1997. (Id., pars. 28-38.)

In abbreviated form the procedural situation from that date

to the present is as follows:

9/30/97
2/25/98
3/20/98
5/12/98
5/18/98
5/19/98
5/19/98

5/20/98
5/20/98

5/20/98
5/22/98

CHA motion to clarify judgment order
District Court ruling ("February Order")

CHA motion to stay February Order

District Court denial of stay of February Order
Receiver motion for cooperation order

District Court ruling ("May Order")

CHA motion to étay February Order (Court of
Appeals)

CHA moticn to stay May Order (District Court)

CHA motion to expedite consideration of motion to
stay February Order (Court of Appeals)
CHA motion to stay May Order (Court of Appeals)

District Court denial of stay of May Order

Against this background the questions before the Court are
whether under the familiar criteria applicable to stay motions in
a Court of Appeals, CHA's two pending stay motions should be

granted or denied.

" II. SiAY OF THE FEBRUARY ORDER SHOULD BE DENIED

It is a temptation to turn immediately to the threshold

“burdens CHA's motion cannot- sustain, "a sﬁbStaﬁpiél’showing of

likelihood of success, nottier§ly the-possibility . . ." Matter

of Forty-Eight Insulations, Inc., 115 F.3d 1294, 1301 (7th Cir.

19975, and "proof of irreparable harm," TY, Inc. v. CNA

Accessorieé, Inc., 132 F.3d 1167, 1172 (7th Cir. 1997). However,

11



because a stay of the February Order would constitute such a
perversion of the very purpose of a stay, we first discuss the

status quo.

A. Status Quo

The office of a stay is to preserve the last peaceable
state of the parties before the outbreak of war, "last actual,
peaceable uncontested status which preceded the pending

controversy." LaRouche v. Kezer, 20 F.3d 68, 74, n.7 (2d Cir.

1994), quoting Black's Law Dict. 1410 (6™ ed. 1990). Accord,

Ramsburg v. American Invst. Co. of Illinois, 231 F.2d 333 (7

Cir. 1956); St. Charles Manuf. Co. v. St. Charles Furn. Corp.,

482 F.Supp. 397, 405 (N.D. Ill. 1979).

"[Tlhe very purpose of an injunction is to preserve the
status quote ante. That is a rather elegant piece of
Latin which means the last existing state of peaceable,
noncontested conditions which preceded the pending
controversy. . . [T]lhe complete phrase is status quo
ante bellum which literally means 'that state of things
before the war began.'" Religious Tech. Cont. v.
F.A.C.T. NET, Inc., 901 F.Supp. 1519, 1523 <4D. Colo.
1995). » -

Unquestionably the last peaceable status here was that the
parties viewed the judgment order as applicable to HOPE VI-funded

new non-elderly pubiic housing,_and acted aécordingly. To wit:

" Cabrini-Green. B .

Respecting CHA's first HOPE VI award, CHA flat-out told HUD

that CabthiTs,HOPE_VI‘replacement housing would be sited in

accordance with Gautreaux:

"The proposed new [Cabrini replacement] units will be
built on sites in community areas around the Cabrini-

) 12



Green development, and on other sites throughout the
Chicago metropolitan area, in accordance with the

Gautreaux v. Chicago Housing Authority (Nos. 66 C 1459
et al.) modified Consent Decree and subsequent orders
or waivers thereto."’

¥

Later the "development plan" for the very first replacement
units at Cabrini was submitted to HUD "pursuant to the Court
Order [in Gautreaux] by the joint venture between the Receiver
and an instrumentality of CHA.® In addition, as we have seen,
the Eisendrath letter confirmed CHA's understanding and agreement
that the Receiver would act as development manager for the
Cabrini HOPE VI project "as Receiver under the court order in the

Gautreaux case . . ."

Horner/ABLA.

CHA's second HOPE VI grant was for both Horner and ABLA.
CHA concedes that this application was prepared cooperatively
with the Receiver (CHA Motion to Expedite, Etc., par. 28), and
the application itself states, "Habitat will be responsible for

implementing the plan contained in this application."’

7

Letter dated March 18, 1995, and excerpt from accompanying
"Application for Partial Demolition of Low Income Housing - IL2-
'20," attached as Exhibit M. The March 18, 1995 commitment to
compliance with Gautreaux in the siting of HOPE VI replacement

~ housing was a continuation of commitments made previously.
Anothep example is included in EXhlblt M. -

8 Letter datengecember 17, 1997, from the Habitat-led joint

venture between Habitat and an affiliate of CHA, and cover pages
—of- PHA Development Proposal, both attached as Exhibit N.

i - Because CHA represented that no replacement housing was
contemplated, the Receiver did not participate in the application
for CHA's remaining HOPE VI award for Robert Taylor Homes.
(Hickman Aff., par. 59.) . ==

13



Thus, the last peaceable state of the parties before
controversy began was one in which CHA believed and acted és if
the judgment order applied to HOPE VI replacement housing. HUD
and the District Court, by the way, had the same understanding --
HUD's Midwest couﬁsel wrote of his belief "that any funds under
HOPE VI which go to replacement housing are currently a Receiver
responsibility (see Exhibit O attached), and the Court early on,
in its order of December 10, 1993 (Exhibit F), authorized the
joint venture composed of the Receiver and a CHA affiliate to
develop 190 replacement units at Cabrini.

CHA's contrary characterization of the status quo is that it
has prepared " [t]wo successful HOPE VI applications" both
"without interference by the receiver" (CHA Memo. pp. 24, 12),
and that no contempt or other proceedings have been commenced on
that account (id. at p. 28). Yet as soon as ‘it learned of the
first (Cabrini) application the Receiver asserted its position of
development authority respecting replacement housing and sought

to negotiate a resolution. (Levin Aff. beginning at par. 18,

Hickman Aff. beginning at par. 18.) It apparently succeeded (the
Eisendrath letter), then brought the disagreement to the
;ftehtion of the Court in JulyAi§§7, well before CHA filed its
élarificétién,mbtion{ and sought thereaftg; to carry out the

Court's request to negotiate the differences until CHA's

clarification motion in September 1997 ended that effort. (Levin
Aff., pars. 25-28, Miller Aff. beginning at par. 7.)
Attempts’to settle differences out of court are to be

encouraged and courts will not "impel every disputant -to

14



immediate litigation, without first seeking amicable settlement,
for fear of being accused of undue delay." Massachusetts Mutual

Life Ins. Co. v. Assoc. Dry Goods Corp., 786 F.Supp. 1403, 1427

(N.D.Ind. 1992, citations omitted). The status quo to be
preserved is not é "photographic replication of the circumstances
existing at the moment suit was filed"; if, as here, a defendant
has "proceeded with a course of action known to be disputed,"
then courts may "defin[e] the status quo as the last peaceable
uncontested status that existed before the dispute arose." Id.,
786 F.Supp. at 1427.

CHA's stay motion must therefore be denied on the ground
that by rendering the judgment order inapplicable for the
duration of an appeal to the development of HOPE VI-funded public
housing, staying the February Order would radically change the
last peaceable status quo. To illustrate: It is the Receiver,
not CHA who has submitted the development plan for the first
replacement units at Cabr;ni (Exhibit N), and it is the Receiver,
not CHA, who by contract with CHA is "responsible for
implementing'Ehe plan contained in [the Horner/ABLA HéPE VIi
appliéation." (Exhibit-K.) Staying an order that éonfirms the

Receiver's éﬁthority to act in these respects would amount to

divesting the Receiver of these Cabrini,and Horner/ABLA roles --

roles-the Receiver is playing, even as these words are being -

written, by agreement with CHA. It is hard to imagine a more

dramatic change in the present relationship of the parties than
would be wrought by such a "stay." Simpiy put, for the duration

of the .appeal such a "stay" would effectuate the radical change

15



sought by CHA's clarification motion. As Judge Aspen put it in
his order denying stay, "[A]ln exemption for HOPE VI would have
required modification of the judgment order." (Exhibit A, Oxrder

of May 12, 1998.)

B. Likelihood of Success.

Does CHA make a "substantial showing of likelihood of

success, not merely the possibility . . ."? Matter of Forty-

Eight Insulations, Inc., supra. CHA concedes -- "no question

about it" -- that the plain language of the judgment order covers
HOPE VI replacement housing. (Exhibit G, p. 37.) Its principal
contention is that the plain language should be ignored and the
judgment order should be "clarified" as not covering such housing
because of the asserted incompatibilityrbetween the judgment
order and HOPE VI.

CHA cannot show a likelihood that this contention will
prevail because the asserted incompatibility is demonstrated by

CHA's own actions to be imaginary -- CHA has already filed a

successful HOPE VI application (i.e., the Horner/ABLA application

funded by HUD) which is explicitly premised upon the
applicability of the judgment order to the proposed HOPE VI
pfoject -- "Habitat‘is-thé court appointedrréceiver - e [and]
"will be responsible for iﬁplemenﬁing the Qlan’containediin_this'
application." (Exhibit K.) Obviously, if HOPE VI and the

judgment order were incompatible, CHA would not have filed and

HUD would not have funded an application under which the = -

16



Gautreaux Receiver, obligated to comply with Gautreaux orders,
"will be responsible" for implementation.

Moreover HUD itself, which makes the HOPE VI funding
decisions, has stated that the District Court's decision on
whether the judgmént order covers HOPE VI is a "non issue" so far
as it is concerned, something it plainly would not say if the
judgment order.and HOPE VI were incompatible.

Thus even if the Court were to put to one side the mountain
of other indicia to the contrary -- CHA's multiple
representations to HUD that Cabrini replacement housing would be
sited in accordance with Gautreaux, HUD's own view that the
Receiver was to develop HOPE VI replacement housing, the District
Court's reasoned opinion, etc. -- the historical fact of the CHA-
submitted, HUD-approved HOPE VI application for Horner/ABLA and
HUD's non-issue posture alone assure the demise of the

incompatibility argument.®’

10

Although the Horner/ABLA application, unlike those for
Cabrini and Taylor, derived from a special Gautreaux-based
arrangement, the issue is whether the judgment order and HOPE VI
are compatible. The funding of the Horner/ABLA application shows
that both CHA and HUD believe they are. - Beyond a persistent
mischaracterization of the judgment order (ignoring housing in -
revitalizing neighborhoods and pretending that the judgment order
requires-all new public housing to be split equally between

"General" and "Limited" areas -- a mischaracterization addressed
at length before the District Court, including in the oral
argument of February 10; 1998 -- see Exhibit G, p. 45), CHA makes

no serious effort to address the reasons why its incompatibility _
argument are totally unconvincing. These were addressed at -
length in the oral argument before the District- Court (Exhibit G,
pp. 13-17), and are restated in the Court's February Order (pp.
3=4) .— _ n .

While Judge Aspen did not enter the judgment order he has
presided over it for 17 years in active litigation involving the
entry of numerous orders. His views are thus entitled to
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Other CHA "merits" arguments do not require extended
discussion. Most are based on extravagant rhetoric suggesting
that the District Court has turned over the entirety of the HOPE
VI program to the exclusive authority of the Receiver, including
non-housing activities such as social services, and housing
activities not encompassed by the Receiver's charge such as
rehabilitation of existing public housing. As the District Court
said in denying as moot plaintiffs' motion for further relief,

"We do not wish to be misunderstood; our order neither
gave sole authority over HOPE VI in Chicago to the
Receiver nor gave the Receiver sole authority to
prepare Chicago's 1998 HOPE VI application, as a motion
filed earlier today by the CHA states." (Exhibit A,
Order of May 21, 1998.)

Respecting CHA's reference to unspecified separation of
powers questions, we need only point out that the February Order
does not restrict any action of the federal government or rewrite
Congress' or HUD's HOPE VI rules. (Had either of these been the
case the ruling could not have been a "non-issue" to HUD.)

Respecting CHA's reference to federalism concerns, it muét
be recalled-that the judgment order is designed to remedy
adjudicated unlawful state conduct in violation of the Fourteenth

Amendment} principles of federalism are not abrogated.by such a

remedial order. CHA's citations to a model cities decision does

not provide a useful analqg?}for "CHA does not providé'any

housing, low rent or otherwise, with any funds distributed under -

tﬂe Model Cities P;og;am." Gautreaux v. Romney, 457 F.2d 124,

126 (7th Cir. 1972). - Here, public housing under conventional

deference. Goluba v. School Dist. of‘Ripon, 45 F.3d 1035, 1038
n. 5{7ch Cir. 1995). ) :
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public housing statutes and regulations -- the very heart of the
judgment order's remedial scheme -- is provided under HOPE VI,
and the District Court has carefully limited its orders to such
public housing: "[I]f the 1998 HOPE VI application will not
request funds for the development of new housing, the Receiver
would not‘need to be involved . . ." (Exhibit A, Order of May
22, 1998.)

CHA's motion to stay the February Order thus clearly fails
tb satisfy the threshold criterion of a substantial showing of

likelihood 6f success.

c. Irreparable Harm to CHA

Is there "proof" of irreparable harm? Ty Inc. v. GNA

Accessories, Inc., 132 F.3d at 1172. The answer is there is not.

'CHA's irreparable harm argument is principally an in -
terrorem picture of the potential loss of HOPE VI funds should
the february Order not be stayed. But theﬁbicture is painted

with pigments of pure speculation; here too the successful .

Horner/ABLA applicatibn, énd the Cabrini one as well, render it
totally unbelievable. After all, HUD funded applications in 1993

and 1996, respé&f%ﬁély, premised upon compliance -with-Gautreaux.

€HA offers n6¥r§a§dn why HUD;should now decline to do the same

for dnotherf‘Similafiy;bre@iéed applicationiin 1998

- HUD's statement to the District Court makes it clear that

the in terrorem scenario is an imagined one. When the District
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= during the indefinite, possibly prolonged, period—of an appeal,

Court invited HUD to speak its mind, the ensuing colloquy

included the following:

"THE COURT: Well, by the fact that you have decided
not to file a brief and are not prepared to address the
issue, I take it that my ruling really is a non-issue
as far as HUD is concerned?

"MR. JENSEN [representing HUD]: I think that is true.
We had very definite opinions, very much reflected
in Mr. Shakman's brief of the Receiver, that indeed the
Receiver has all the responsibility connected with the
development, whether HOPE VI or otherwise." (Exhibit

G, p.- 28.)

CHA's stay motion thus also fails to satisfy the proof of

irreparable harm criterion.

Harm to Plaintiffs; Public Interest

The other stay criteria need not be reached when one

(here both) of the threshold burdens are not carried.

"[I]f the movant does not make the requisite showings on either

of these two factors [likelihood of success and irreparable

harm],

the court's inquiry into the balance of harms is

unnecessary, and the stay should be denied-without further

analysis [citations omitted]" Matter of Forty-Eight Insulations,

Inc., supra, 115 F.3d at 1301. -

But harm to- the plaintiffs could be serious. CHA wishes,

to be permitted to_continue to work on HOPE VI projects free of

Gautreaux. = Binding, irrevocable steps may well be taken.

' Moreover we know that Mr. Shuldiner has expressed an

intention to disregard the remedial desegregation thrust of this

<
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Court's orders. (Levin Aff., pars. 39-40; Tab 12 to CHA Appendix
accompanying its Motion to Stay, dated May 18, 1998 in this
Court.) "A continuing violation of constitutional rights

constitutes irreparable injury [citations omitted]." Walters v.

Thompson, 615 F.Sﬁpp. 330, 341 (D.C. I1l. 1985).

As té the public interest, the February Order states:
"Congress and HUD, through HOPE VI, have afforded the CHA an
opportunity both to revitalize distressed public housing
neighborhoods and to desegregate public housing, and the CHA is
duty-bound to vigorously pursue desegregation opportunities."
The true public interest lies in not letting CHA further delay

and frustrate the realization of those opportunities.

The February Order, entered by a judge who, though he did

not craft the judgment order, has lived with and interpreted it

for 17 years, does not expand upon'or enlarge the judgment order;

it merely clarifies that the order covers a category of housing

which -- "no question about it" -- is embraced by its language.

Contrary to the CHA's-imputations that the District Court failed._
to consider 'its arguments, the February Order reveals a

thoughtfui consideration, and fejection, of CHA's principal

_arguménE of incompatibility. CHA's stay motion really seeks a
radical change in the last peaceful status quo between the
partiés, and fails to satisfy either of the threshold criteria

for stays in a Court of Appeals.
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The motion should therefore be denied.

ITI. STAY OF THE MAY ORDER SHOULD BE DENIED

Like its Feb?uary ruling, the District Court's May Order did
little more than interpret a prior order, in this case the
cooperation and funding application provisions of the 1987
Receivership Order. Since the Receivership Order was entered by
Judge Aspen; his interpretation of it is entitled to substantial
deference and will not be disturbed absent an abuse of

discretion. Hastert v. I1l. State Bd. of Elect. Commis., 28 F.3d

1430, 1438 (7th Cir. 1993) ("district court is in the best
position to interpret its own orders, and we will not disturb
such an interpretation absent a clear abuse of discretion"); In

Re Chicago Rock Island Rwy. Co., 860 F.2d 267, 272 (7th Cir.

1988) (same); Ferrell v. Pierce, 743 F.2d 454, 461 (7th Cir.

1984) (wide discretion given to district judge's interpretation
of consent decree he has presided over for more than a decade) ;

Goluba v. Sch. Dist. of Ripon, 45 F.3d 1035, 1038 n. 5 (7th Cir.

1995) (citing Ferrell) (deferential standard applies where "the

judge oversaw the consent decree for an extended period of

time"). In her concurrence in Rufo v. Inmates of Suffolk Jail,

503 U.S. 367, 394 (1992), Justice O'Connor said:

"In reviewing the District Court's_judgment, we

~ accordingly owe substantial deference to 'the trial
judge's years of experience with the problem at hand.' =
Hutto v. Finney, 437 U.S. 678, 688 (1978)."

Having determined that HOPE VI is-a "non-elderly public

housing development program" within the meaning of the
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Receivership Order, and concluding there was "no reason to treat
those [HOPE VI housing] funds differently for purposes of the
order appointing the Receiver" than other housing funds, the May
Order said:

"[the Receivership Order] obligates the CHA to .

cooperate with the Receiver . . . [Tlhis means that the
CHA is to coordinate its 1998 HOPE VI application with
the Receiver . . . It is so ordered." (May Order.)

Analysis of the stay criteria respecting this order tracks
closely the discussion of the criteria relating to the February
Order, and a detailed separate analysis is not called for. For
the most part CHA makes the same arguments again, including the
principal one of incompatibility: "The CHA's position is based in
principal part on the basic difference between the remedy
provided by the Injunction and the remedy provided by Congress in
HOPE VI . . ." (Emergency Motion to Expedite Consideration,
etc., par. 6.)

One new argument is now advanced, however, directed at both
the February and May Orders -- vagueness. CHA says both the
judgment order and the Reéeiveréhip Orde£ are too vague to be

enforced against it in the HOPE VI context. (Id., pars. 9, 52.)

This belated argument,” first mentioned in relation to a stay _

motion (CHA,Reﬁly, May 19, .1998), has not been seriously _ —

presernted to the District Court in-the form of a motion seeking

modification or other relief. See Lemke v. City of Chicago, 100

F.3d 511, 514 (7th Cir. 1996). The argument is also pretty
underwhelminé: The jﬁdgment order and the Receivership Order -

have both stood the test of time, 29 and 11 years, respectively,
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and HOPE VI has been around for five years; experience is usually
a reliable guide and if as a practical matter these orders were
really too vague to be operable, CHA would surely have raised the
issue before now. All Rule 65(d) requires, after all, is

"reasonable detail," not "the impossible." Scandia Down Corp. V.

Euroquilt, Inc., 772 F.2d 1423, 1431 (7th Cir. 1985) .

CHA also argues that the May Order is not sufficiently

sensitive to federalism principles, citing Youakim v. McDonald,

71 F.3d 1274 (7th Cir. 1995). Both the claim and the citation
are inapposite. The District Court's February Order simply
clarifies that the judgment order applies to HOPE VI; it contains
no prescriptions about what a HOPE VI program should look like.
The May Order merely tells CHA that "cooperation" under the 1987
Receivership Order includes applying for HOPE VI funds; again
nothing ié said about what a HOPE VI application should look
like. In Youakim, on the other hand, no receiver had been

appointed to take over responsibilities the government agency had

H CHA asserts that something we said to the District Court

demonstrates that the judgment and Receivership orders are too
vague to be .enforced (Motion to Expedite, Etc., par. 52). We
said that the applicability of the-judgment order "cannot -be
“determined definitively at the HOPE VI application stage; HOPE VI
applications, -once granted, may be and have been subsequently

" amended before a final commitment of funds." (Plaintiffs’
response to CHA emergency motion to clarify, p. 8.) - Obviously,
if amendments add or subtract housing before the contours of a
HOPE VI development are finalized, the way the judgment order
would apply would be changed. That is what plaintiffs' sentence
says. Substituting a period for a semi-colon-and excising
without deletion marks the rest of the sentence, CHA's assertion
is but one more distortion.
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failed to perform. Moreover, unlike the orders here, the order
in Youakim did impose specific programmatic requirements.®?

For the rest, with one exception what we have said about
stay of the February Order should suffice. The exception is that
events have overtéken CHA's irreparable harm argument and
stripped it of any shred of persuasiveness. On Friday, May 22,
and again on Tuesday, May 26, under the leadership of the City of
Chicago, CHA and the Receiver began a cooperative process of
preparing a new HOPE VI application. The affidavit of the
Receiver describing the process makes it clear that CHA's fears
that a competitive application could not cooperatively be
prepared in timely fashion were indeed groundless. (Jarrett

Aff., pars. 22-25, accompanying the Receiver's Statement.)

12 In both motions for stay, CHA cites U.S. v. Bd. of School
Commissioners, 128 F.3d 507 (7th Cir. 1997) for the proposition
that the expansion of an injunction must be based on proper
evidence and findings. School Commissioners involved a
modification-of an injunction not sought by either of the parties
and -entered without factual submissioms or an evidentiary hearing
supporting the modification. The February and May Orders here do
not involve -modifications. As the District Court itself said,
the May Order - — = S

", .. .does nothing more -than reaffirm that the
—Receivership Order means what it already says. Also
_the CHA's position that we committed an error by not
—making faetual findings [citation] has the situation in

reverse: only if we modified or terminated the

Receivership Order (and the CHA has repeatedly

threatened to make-a motion to that effect but has not

‘'yet made one) would factual findings be necessary."

(Exhibit A, Order of May 20, 1998.)
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CONCLUSION

For a decade CHA had been cooperative and the Receiver has
produced hundreds and hundreds of remedial public housing units -
- and is producing them still -- of both the dispersed and
replacement variety. Suddenly cooperation ceased, and the
reasons given -- incompatibility, a loss of confidence, and the
like -- are not credible. CHA cannot even believe in
incompatibility since only a short while ago it happily filed the
Horner/ABLA HOPE VI application which explicitly marries
Gautreaux and HOPE VI, and in which it was full of praise for
Habitat.

We are left at the end with a double absurdity. "What the
stay would prevent," CHA says, "is plaintiffs' persistent efforts
to force the CHA to cooperate with the court-appointed receiver

." (CHA Memo, pp. 22-23.) That is, the stay would prevent
plaintiffs' efforts to have CHA do precisely what it is already
required by court order to do! V

The second absurdity is CHA's posture. Near;y 30 yearé
after a judgment of purposeful public housing discrimination, and
ten years after a receiver had to be appointed to carry out CHA's
desegregatiqn duties bécause oﬁ-the agency's int;ansigence and
incémggténce, CHA néw sa&s it doesn't wish to obey the judgment

and receivership orders andfshould;be allowed to apply for and

use federal public housing money without complying with their

requirements, all without any claim that its desegregation



obligations have been satisfied and without even attempting to

vacate or modify the judgment or receivership orders.

Regpectfully submit

/*‘*L

ne 6f Plaintiffs' Attorn

May 27, 1998

Alexander Polikoff

Julie Elena Brown

Business and Professional People
for the Public Interest

17 East Monroe Street - #212

Chicago, Illinois 60603

312/641-5570; fax: 312/641-5454
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- UNITED STATES DISTRICT COURT
| R NORTHERN DISTRICT OF ILLINOIS
i | EASTERN DIVISION
DOROTHY GAUTREAUX, etal. )
: )
Plaintiffs, )
- )
V. ) No. 66 C 1459
; )
CHICAGO HOUSING AUTHORITY, )
)
| Defendant. )
3 MEMORANDUM OPINION AND ORDER
= MARVIN E. ASPEN, Chief Judge:

Nearly thirty years ago,.United States District Judge Richard B. Austin entered a judgment

order against the Chicago Housing Authority (the CHA) with the hopes of correcting the effects

TR of that agency’s unconstitutional public housing site selection and tenant assignment procedures.

..
]

« Gautreaux v. CHA, 304 F. Supp. 736 (N.D. lll. 1969). Blacks then made up 30% of the CHA's

- - )
-tenant base, but the CHA had deliberately restricted the number of blacks who could live in the
m four housing projects \_Nhich were located in predominantly white areas, to the point where 93%
s to 99% of the tenants in those units were white. Gautreaux v. CHA, 296 F. Supp. 907, 908 (N.D.
= Il. 1969). The other CHA units — the 99 1/2 % which were located in predominantly black areas
; — housed f‘le rest of the CHA's tenants, 99% of whom were black. See id. at 910. ~This
= e i - = -
5 ~ arrangement, ruled Judge Austin, viclated the Fourteenth Amendment. See id. at 314. And in a
3 ) o < ’ " = - - '
= comment worth recalling here for its relevance today, he wrote: —
i Itis . . . undenied that sites for the projects which have been constructed were
= chosen primarily to further the praisewarthy and urgent goals of low cost housing
and urban renewal. Nevertheless, a deliberate policy to separats the races cannot
2 L = be justified by the good intentions with which other laudabie goals are pursued.

id. (citfng Brown v. Board of Educ., 347 U.S. 483 (13954)) (emphasis added). -
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The building block of Judge Austin’s remedial judgment order was the Dwelling Unit, “an
apartment or single family residence which is to be initially made available to and occupied by a
low-income, non-elderly family, Subsequem to the date hereof, directly or indirectly by or through
CHA.” Gautreaux, 304 F: Supp. at 737. He barred the CHA from “authoriz{ing], approv(ingl, or
implement{ing] any plan for Dwelling Units” or from “seek{ing] any approval or request or
accept{ing] any assistance from any government agency with respect thereto” unless the plan’s
Dwelling Units were located in conformity with the order’s requirements. /d. at 738. The order
mandated that the CHA erect three Dwelling Units in a General Area (i.e. areas in Cock County -
with a white population of 70% or more) for every one Dwelling Unit it erected in a Limited Area -
(i.e. areas wrth a minority population of 30% or moare), /d. at 738-39, though it did not require any
new construction. This ratio was later changed from 3-to-1 to 1-to-1.

In 1993, the CHA applied for and received $50 million from the Department of Housing and
Urban Development (HUD) under the auspices of the HOPE VI program (an acronym for
Homeownership and Opportunity for People Everywhere). Congress created the HOPE VI program
in 1992 with the goal of “empower{ing the] residents of severely distressed and obsolete public

housing.” S. Rep. 102-3586,at 70 (1992). It intended to accompiish this via a three-part plan: (1)

eliminating and (in some form) replacing dilapidated public housing structures, (2) providing

residents of those structures with the skills necessary to achieve seif-sufficiency, and (3) instilling

~ a sense of community activism in mdents of the blighted areas. See id. at 71.

it is the first part which is now at issue, as the CHA believes that it must spend its HOPE

A e b A B o RPE |

Vl-construction funds exéiusively in the “3 separately defined areas corrtéining me-community’s;

most severely distressed project,é.' to which the 1992 HOPE VI appropriation refers. See Pub. L.

No. 102~3:8_9, 106 Stat. 1579 (codified as a Note to 42 U.S.C. § 1473/. This would mean, of

—
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course, that any construction of new public housing units’ would take place in the distressed
areas, which, by unfortunate circumstance, are also Limited Areas as defined by the judgment
order. Recognizing that the judgment order reqwres equal construction in the Ger:eral and Limited
Areas, the CHA has asked ihat we “clarify” the judgment order and read it as not governing any
use of HOPE VI funds. .

The plaintiffs take issue with this request. They have pi'eviously painted out to this Court
that the construction of new public housing units is no longer in vogue, see Gautreaux v. CHA,
981 F. Supp.. 1091, 1093 (N.D. lil. 1997), and the HOPE VI money Enay be one of the few
remaining funding sources for the construction of desegregated housing. Of course, if -
construction funds permanently dry up (and if the plaintiffs cio not succeed in convincing us to
madify the judgment order, see, e.g., id. at 1093-94), then this particular effort to desegregate
public. hausing in Chicag§ will come to an end. We need not contemplate this possibility today,
however, for thé dilemma p::sed by the CHA — that the HOPE V1 program compeis spending only
in Limited Areas while the judgment order compels equal spending in General Areas — rests on an
flusion. -

_ The 1992 HOPE VI authorization contemplates an “urban revitafization demonmﬁon
program involving major reconstruction of severelv dlstressed or obsolets public housing proiec&."
which is to be focused on “up to 3 separateiy defined areas conﬁining the community’s most

severely distressed projects.” Pub. L. No. 102-389. This does not, however, amount to a

! The CHA attempts to draw a distinction between repiacement construction —
construction which- does not add to the agency’s aggregate housing stock — and wholly new
construction; the CHA argues that the injunction only governs the latter. This distinction may, as
the CHA claims, have great significance to other housing decisions, but the judgment order does
not differentiate between reconstruction and new construction: it speaks simply of Dwelling Units
“initially make availabile to and occupied by a low-income, non-elderly family, subsequent to the
date hereof.” -Gautreaux, 304 F. Supp. at 737. Housing units constructed with HOPE VI funds
obviously qualify, and the use of such funds for the ends of desagregation is in keeping with the
sweeping nature of the judgment order, the terms of which are as broad as the violation which it
was designed to correct.

= T . 3
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requirement that all HOPE VI money must be spent physically within those distressed areas. One
way to revitalize a distressed public housing neighborhood is to tear down some of the units there
and rebuild them elsewhere, thereby lessening the ‘concentration of public housing on the cld site.
See Pub. L. No. 104-1 34; 110 Stat. 1321 (the 1996 HQOPE VI appropriation, providing funds for
“replacement housing which will avoid or lessen concentration of very low-income families”); F;ub.
L. No. 104-204, 110 Stat. 2874 (the 1997 HOPE VI appropriation, providing for the same).
HUD’s HOPE VI Guidebook contemplates just such an approach, discussing “[pJublic housing
development (including on-site reconstruction as well as construction of off-site housing) funded
by HOPE VI,” Pls.” Br. Ex. D (Guidebook p. 1 D 1) (emphas:s added), and the legislative history
is in agreement see S Rep. 102-356, at 73 (“The balance of the [demolished] units could be
replaced through . . . traditional replacemerrt means, including major reconstruction and scattered-
site development [emphasis added]. . . .”). In a similar vein, the HOPE VI program also requires
that some demalished public housing be replaced by Section 8 housing vouchers, see Pub. L. 103-
124, which may be used without regard to the boundaries of the General or Limited Areas. See
42 U.S.C.'S 147360, We see no incompatibility between the HOPE V1 program and the judgment
order. 7

It is ironic that the CHA has chosen to argue that it must use the HOPE V1 funds for urban

renewal and to the exclusion of desegregation, for, as we abserved earlier, in 1969 it attempted

 to charactenze desegregation as a byproduct of urban renewal efforts. No matter: Congress and

HUD, through HOPE Vi, have afforded the CHA an oppoartunity bath to revitalize dxstressed public
housing ne:ghborhoods and to desegregate pubhc housmg, and the CHA is duw-bound to
vigorously pursue desegregatx—on opportunities. See Gautreaux. 304 F. Supp. at 741 (judgment
order Article Vil); see alsa Gautreaux v. Landrieu, 498 F. Supp. 1072, 1075 (N.D. lll. 1980Q)
("Difficulty in attaining racially integrated public housing shail not be further condoned. .. . The

CHA must have only one cancem, housing in compliance with the repeated orders of this Court.”).

-l
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We hold that the judgment order governs the CHA’s use of HQPE VI funds. Accordingly,

{
= : any construction of public housing in Cook County must conform to the judgment order's
‘ locational requirements. Itis sao ardered. ' .-
/( . \—7
] ,
t o C S~

MARVIN E. ASPEN
United States District Judge

= Dated L/J L! Z'g7
. : / /

w)
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(Reserved for use by the Court)

ORDER

Now before us is defendant Chicago Housing Authority’s motion to stay enforcement pending
appeal of our order of February 25, 1998, which held that the judgment order entered in Gautreaux v.
CHA, 304 F. Supp. 736 (N.D. lll. 1969), governed the CHA's use of HOPE VI funds.

Rule 62(a), the basis for this motion, provides our order "shall not be stayed . . . during the
pendency of an appeal” unless we "otherwise order{].” The parties agree that the usual four injunction
factors govern our analysis here: to obtain a stay, the CHA must show "(1) some likelihood of winning
its appeal, (2) some likelihoad of irreparable injury absent a stay, (3) that the stay would not unduly
harm plaintiffs, and (4) that the stay would be consistent with the public interest.” Thomas v. City of
Evanston, 636 F. Supp. 587, 590 (N.D. lll. 1986) (Aspen, J.); see also 12 JAMES WM. MOORE ET AL.,
MOORE’S FEDERAL PRACTICE § 62.06([3] (3d ed. 1997).-

First. We seriously doubt that the CHA will win its appeal. Beyond our usual confidence in our
own decisions, see Thomas, 636 F. Supp. at 590, we observe that the plaintiffs have presented to the
Seventh Circuit a substantial motion to dismiss for lack of jurisdiction. The CHA's original motion to
us was to clarify the injunction, and it insisted that it was not asking for a modification thereof. In fact,
at oral argument, the CHA's attorney stated that "We agree that the HOPE VI new censtruction .
does fall within the definition of dwelling unit, no question about it." This was, of course, our eventual
holding; an exemption for HOPE VI would have required a modification of the judgment order. We
therefore doubt that the Seventh Circuit’s jurisdiction may be predicated on 28 U.S.C. § 1292(a)(1).
See ACORN v. lllinois State Bd. of Elections, 75 F.3d 304, 306 (7th Cir. 1996) ("[lInterpretations of
injunctions as distinct from modifications of them are not appealable. . ., [and this] injunction has not
been changed.”). We also doubt that 28 U.S.C. § 1291 will suffice for appellate jurisdiction, as we
think it is a stretch to say, as the CHA does (in its Seventh Circuit docketing statement with a citation
to ACORN, supra), that our order "sets forth the steps that the CHA must take to comply with the
Injunction.” (We note as an aside that the Seventh Circuit will, of course, decide its jurisdiction for
itself.) i

Second. We question whether the CHA will suffer any irreparable injury. The only claimed
injury which does not spring from wholesale speculation is that the CHA will have to devote time and
resources to bringing itself into compliance with our order, but the CHA's Executive Director has stated
that "All Judge Aspen said is that locational restrictions apply as we have assumed that they do
throughout. We asked that they did not, and he said no, they do. Judge Aspen did not break new
ground, he maintained the status quo.” Pls.’ Resp. Ex. A (emphasis added). It seems that the CHA has
been planning its HOPE VI expenditures on this basis all along. -

Third. The requested stay would harm the plaintiffs. As they argue, they have waited decades
for the desegregation of public housing, and we see no reason to extend that period any longer than
necessary.

Fourth. A stay would not be consistent with the public interest. The public’s interest here is
in the desegregatlorrand modernization of its public housing, and nothing in the: CHA s submission has
| convinced us that our order is inconsistent with those goals -

For the foregoing reasons, we deny the CHA's motion to stay. Itis so ordered.
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ORDER

Now before us is the "Receiver's Emergency Motion for Entry of Order Implementing CHA's Duty
of Cooperation.” In it the Recsiver asks that we order the CHA 10 cocperate with the Receiver and
other parties in preparing and filing a 1998 HOPE VI application with HUD and 1o provide the Receiver
with the informatian it needs to proceed with this project.

This maotion is the outgrowth of three of our earlier decisions. In the first, issued August 14,
1987, we appointed the Receiver on the joint motion of the plaintiffs and the CHA. We gave the
Receiver "all powers of CHA" with regard to the development and administration of the Gautreaux
scattered site program, which included "all CHA non-elderiy public housing development programs
which may in the future be authorized by HUD during the pendency™ of the Gautreaux litigation. In the
second, issued February 23, 1998, we held that the Gautreaux "judgment order governs the CHA's use
of HOPE VI funds™ distributed by HUD. Our conclusion was compelled by the clear language of the
judgment arder and our view that there was no conflict between its requirements (as later amended)
and those of the HOPE VI program. The CHA appealed this order. In the third, issued May 12, 1898,
we denied the CHA's motion to stay our February 23 order pending appeal. The CHA filed taday a
motion to stay with the Seventh Circuit.

The CHA, in open court this morning, made clear that the basis for its objection ta the Recewer s
-| motian is its view that our February 23 order did nat directly address tihe Receiver’s status with regard
to the HOPE VI program and that the Receiver’s status is not obvious from our prior orders in this case.
We disagree. HOPE VI is a "non-elderly putlic hcusing-development program(l . . . authorized during
the pendency” of the Gauwreaux litigation, and it therefore fits entirely within the Receiver’s jurisdiction.
On February 23 we held that therc was no reason to treat HOPE VI funds differently than any other
funds for purpases of the Gautreaux judgment order, and we similarly see no reason to treat those
funds differently for purposes of the order appointing the Receiver. Moreover, the Receiver has

requirements of both the HOPE VI program and the Gautreaux judgment order, 2s well as to assist in
making that proposal as competitive as possibie. The Receiver even indicated its interest in the CHA's
thoughts on decisions which are ultimately the Receiver’s responsibility. Wae hope that this open-
minded and enthusiastic offer of cooperation sets an example for sveryone involved in this case.

We denied the CHA’s motion for stay pending appeal. and unless and until the Seventh Clrcuit
issues its own stay or reverses our underlying order, the parties must comply with our orders. Our
order of August 14, 1987, appointing the Receiver, obligates the CHA to cooperate with the Receiver
and to provide the Receiver with the information it needs. It is now clear, if it was not before, that this
means that the CHA is to coordinate its 1998 HOPE VI application with the Receiver and to provnde the
Receiver with the mformatmn it has requested.

It is so ardered. - \J\/\CL . -

indicated its willingness to work with CHA to ensure that the 1988 HOPE VI proposal mests the |

- VYVa
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ORDER

Now before us is the plaintiffs’ "Motion for Further Relief.” In it they register their concerns
with the CHA's conduct vis-a-vis the Receiver and ask that we enter a detailed order d|recf‘ng the CHA
to take certain steps to rectify the situation.

We do not believe that such an order will be necessary In an order issued-on May 19 in
response to an emergency motion from the Receiver, we wrote that "we [have previously] held that
there was no reason to treat. HOPE-VI funds differently than any other funds for purposes of the
Gautreaux judgment order, and we similarly see no reason to-treat those funds differently for purposes
of the order appointing the Receiver." Accordingly, we held that the parts of the HOPE VI program
discussed in our opinion of February 23 "fit[] entirely within the Recelver s jurisdiction.” (We do not
wish to be misunderstood; our order neither gave_sole authority over HOPE V1 in Chicago to the
Receiver nor gave the Receiver sole authority to prepare Chicago’s-1998 HOPE VI application, as a
motion filed earlier today by the CHA states. See CHA's Emergency Mot. to Stay Order Pending Appeal
at §1 13, 14, 27.) Many of the problems detailed in the plaintiffs’ motion concern the CHA s HOPE
Vl-related activity, and those problems were addressed by our prior order.

To the extent that the plaintiffs’ motion raises issues unrelated to the Receiver’s role in the
HOPE VI program, we think it best that the Receiver bring those :ssues to this Court’s attention if it so
chooses. . »

It is so ordered.

Minute Order Form (06/97)
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ORDER

Now before us is the CHA’s "Emergency Motion to Stay Order of May 19, 1998, Pending
Appeal.” In that order we held that the terms of the receivership order in this case clearly encompassed
constructxon paid for by HOPE VI dollars and that the CHA was duty-bound to cooperate with the
Receiver on HOPE VI matters, specifically the CHA’s 1998 HOPE VI application, insofar as those
matters fell within the Receiver’s delegated duties.

We first observe that the CHA's motion rests at least in part on untenable overreadings of our
May 19 order. That order did not "turn over all of the CHA’s powers and responsibility for the 1998
HOPE VI application to the Receiver." CHA’s Mot. { 13; see also id. { 14. It merely stated that the
Receiver would have to be involved (i.e. that the Receiver and the CHA would have to cooperate) in
preparing the application in light of the fact that the receivership order gave the Receiver "all powers
of CHA" with regard to the development and administration of "all CHA non-elderly public housing
development programs which may in the future be authorized by HUD during the pendency” of the
Gautreaux litigation. (Of course, if the 1998 HOPE VI application will not request funds for the
development of new housing, the Receiver would not need to be involved with it.) We do not believe
that this order may fairly be characterized as a new "mandatory injunction,” CHA’s Mot. { 13, since
it does nothing more than reaffirm that the receivership order means what it already says. Also, the
CHA's position that we committed an error by not making factual findings, see CHA’s Mot. at pp. 5-7,
has the situation in reverse: only if we modified or terminated the receivership order (and the CHA has
repeatedly threatened to make a motion to that effect but has not yet made one) would factual findings
be necessary.

We do not believe that the traditional four " stay” factors favor the CHA. See Thomas v. City
of Evanston, 636 F. Supp. 587, 590 (N.D. lll. 1986) (Aspen, J.). First, we doubt that the CHA will win

could be interpreted to give the Receiver no role in HOPE VI-funded development, and we are aware
of none. The CHA's only hope of achieving that outcome is to move for a modification (or termination)
of the receivership order, but it has not made such a motion, it has not presented any evidence
justifying such a motion, and a modification of the receivership order is not before the appellate court.
Second, we doubt that the CHA will suffer irreparable injury if we do not issue a stay. The Receiver
and the plaintiffs, responding to the CHA’s motion, presented substantial, credible evidence that the
CHA’s prior HOPE VI applications acknowledged the role of the Receiver and of the Gautreaux
requirements in proposed HOPE VI development projects. Also, the HUD representative present at-the
‘February oral argument stated that from HUD’s perspective compliance -with the Gautreaux
requirements was a "non-issue,” so we do not credit the CHA's claim that it will not be able to prepare
-a competitive HOPE VI application if the Receiver is involved. Third, a stay may harm the plaintiffs, for.
if the_CHA is permitted to submit a HOPE VI application without the Receiver’s input, that application
_may violate the Gautreaux requirements and cause further unnecessary delay in the desegregation of
Chicago public housmg Fourth, a stay would not be consistent with the public interest. We know of
‘no possible-justification for the presumption offered by the CHA on this issue - that since it is a public
agency, its interests are the public’s interests, for under this logic the original segregation of Chicago
public housing was.in the public interest. The public’s interest is_in the speedy desegregation and
modernization of jts pubfic housing, "and nothmg in the €HA’s motion convinces Us that our order is
inconsistent with these goals. -
= Accordmgly, the CHA's motxon for a stay pending appeal is denied. It is so ordered.

its appeal. It has-never offered any argument as to how the plain language of the receivership order |

Y
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IN THE UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

7

2
-

A

DOROTHY ‘GAUTREAUX, et al.,
Plaintiffs,

No. 66 C 1459
66 C 1460
(Consolidated)

vSs.

SAMUEL R. PIERCE, Secretary
of the U.S. Department of
Housing and Urban Development,
and CHICAGO HOUSING AUTHORITY,
et al.,

Defendants.

ORDER

This matter coming on to be heard puréuant to this Court's
order _of July 13, 1983, and plaintiffs' motion dated October 25th,
1983, and the Court having heard the presentations of the parties
and having determined that the proposed order is appropriate in
furtherance of the judgment orders entered in this consolidated
cause, igris hereby ordered: . _

~L. The Court intends to appoint a receiver, effective on

February 15, 1984, to administer the development of non-elderly

" public housing of the defendant Chicago Housing Authority (CHA) B

“orders of tﬁis Court. Plaintiffs and CHA shall submit suggested -

- names of individuals to serve as such receiver to the Court on

or before December 15, 1983. Until February 15, 1984, CHA shall ,

continue to be responsible for implementing the scattered site

program in compliance with the prior orders of this Court. - o

-EXHIBIT

| T




s

2. The receiver shall have and exercise all powers of CHA
respecting the scattered site program, including:

a. Determining policies governing the scattered site
program in compliance with prior and future orders of this Court,
including policies relating to submission to defendant, Department
of Housing and Urban Development (HUD), of applications for
funding, development programs and other documents; site acquisition
(including policies respecting the location of parcels and buildings
to be acquired); and construction and rehabilitation of dwelling
units. |
b. Executing the policies so determined, including, without
limitation, the negotiation and execution of any contracts or
‘- other documents necessary or appropriate to the implementation
‘.Il? of thé scattered site program; the employment, transfer or discharge
of employees (including employees currently assigned to the
scattered site program); and thg doing of all such acts and things,
including site acquisition and cqpstrﬁction and rehabilitation of
dwelling units, as are determined by the receiver to be necessary

and appropriate to the implementation of the scattered site

program. -

3. The receiver shall turn over to CHA-any non-elde;ly

unit as to which construction or rehabilitation has been completed

to the satisfaction of the receiver promptly after such satis-

factory completion.

% 4. The receiver shall file status reports with the Court
t -

%} réespecting implementation of the scattered site program as of
F1

March 31, June 30, September 30 and December 31 of each year.

Copies of the same shall be served on the parties.



5. CHA shall at its expense provide full cooperation and
assistance to the receiver in the performance of the receiver's
responsibilities hereunder, including without limitation:

a. Clerical staff, office space, officevequipment and
office supplies, and reimbursement for out-of-pocket expenses
incurred by the receiver in the performance of receivership duties;

b. Full access to all information, records, documents,
files, and scattered site properties and buildings owned by CHA;.

'é. Salary and fringe benefits as determined by the
further order of this Court;

d. Indemnification in the same fashion and to the same
extent as is provided to CHA's chief executive officer.

- O—
6. CHA and ;i£§3thEr—pareiasinrehfs—tUnSUiiéacad—causay NWJ@

their agents, servants and employees, and all persons in active
concert or participation with them, are hereby enjoined from

failing to provide full cooperation and assistance to the receiver

in the performance of receiverhsip duties hereunder, and from

interfering in any ﬁanner, directly or indirectly, with the
receiver's performance of such duties. .

r i Excep; as and to th; extent sp;cifically provided -
in this order, this Coﬁrt's judgment orde?s previougly en;ered B
herein,-as previously modified, reméin in fﬁlliforce apd_effect. =
fhis Court retains jufisdiction‘éé this matter for all purposes; »

including enforcement and issuance, upon proper anice_and motion,
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of orders modifying or supplementing the terms of this order upon
the presentation of relevant information, material changes in

conditions existing at the time of this order or any other matter.

ENTER:

Wi & G

Judge, Unlted States District Court

/]~ 2/195

DATED:
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UNITED STATES I%JSTP"?I COURT, NORTHERN DI?IRYDOF ILLINOIS
TASTERN DIVISION

Name of Presiding Judge, Honorable, Marvin E. Aspen

‘Cunse No 66 C 1459 / 66 C 1460 : Date_ November 21, 1983

’ritIe of Cause Dorothy Gautreaux, et al., v. Samuel R. Pierce, ect., et al.,

Brief Statement _ )
of Motion
ORDER

The rules of this court require counsel to furnish the names of all parties entitled to notice of
the entry of an order and the names and addresses of their attorneys. Please do this im-
mediately below (seperate lists may be appended).

Names and
Addresses of
moving counsel

Representing

. Reserve space below for notations by minute clerk

Plaintiffs' motion to enter order appointing receiver is allowed. Enter _

order. (Draft)

Hand this memorandum to the Clerk.
Counselwillnotnsetoaddr&tthountmﬂmouonhasbeena.ued. S
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOROTHY GAUTREAUX, et al., )
)
Plaintiffs, )
)

vs. ) Civil Action No. 66C1459

) 66C1460

SAMUEL R. PIERCE, JR., Secretary ) (Consolidated)
of the Department of Housing and )

Urban Development, and CHICAGO ) \
HOUSING AUTHORITY, et al., )
)
Defendants. )
_ ORDER

This matter coming on to be heard pursuant to plaintiffs’
motion dated May 8, 1987 for the appointment of a receiver for
the scattered site program (éefined below), due notice having
been given and the Court having heard the presentations of the
parties, the Court makes the following findings of fact and
conclusions of law: ' 7 0o

(A) The Chicago Housing Authbrity (the "CHA®) has joined
in plaintitts;‘motion for the appoint@gntﬁo{ a receiver for the
reasons which CHA has hotetofore-statgﬁ in this cause.

(8)" This Court has concluded that it has no reaionablg

”/,llternativo bﬁt t§ ;ietcise its inherent power toﬁettegt?nte its
own orders and to 30 apéoint‘;aid ieceiVer for the scattetedf
"site program in accordance with the provisions of this»oidqr.
It ii the oxﬁoctltioh of this Court that the sppointment of a
receiver will facilitate cooperation between the United States
_ 5 ~ EXHIBIT

c
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Department of Housing and Urban Development ("HUD"), CHA snd
the receiver respecting the scattered site ptoqr;m.

(C) For purposes of this Order the ®"scattered site program®
shall mean (i) the buildings and vacant sites listed in Exhibit
A attasched hereto (collectively, the "Uncompleted Units") and
(1i) CHA Development Programs numbered I1 2-096, X1 2-098,

I1 2-103 through I1 2-109, and Il 2-113 (excluding any completed
buildings in such programs) and all CHA non-elderly public
housing development programs which may in the future be
authorized by HUD during the }endency of Civil Action No,

66 C 1459,

WHEREFORE, IT 1S HEREBY ORDERED:
1. The Court hereby appoints Daniel E, Le%in and The

Habitat Company jointly as receiver ("Receiver®) to develop and

administer the scattered site program as effectively and

s .
expeditiously as possible in compliance with the orders of this

Court, such appointment to be effective as of the Effective

 Date (defined below). Until the Effective Date, CHA shall

continue to. bc,xesponsible for implement;ng the scattered site

Pt°9rau in compllanco with‘tho prior orders of this Court. On

" the Effective Date CHA shall turn over to the Receiver
‘possession and-control ofithoruncompleted Units; it being
‘understood, however, that title to the Uncompleted Units shall

remain in Ehe name of CHA. '

2. -The Receiver shall have ahd exetcise lll powers of CHA

respecting the scattered site program necosscrr and 1nc1dent to

o the developmcnt and administration of such program, including:



(a) Making all determinations governing the scattered
site program in compliance with prior and future orders of this
Court, including without lluitatlo; (i) subaission to HUD of
applications for funding, development programs and other
documents, (ii) site select;on and acquisition (including
policies respecting the location of sites and buildings to be
acquired), (iii) the relocation of occupants, when necessary
and (iv) construction and rehabilitation of dwelling units and
the design and specifications therefor in compliance with
applicable laws and ordinances; and

(b) Carrying out the determinations so made, including -
without limitation (i) negbtiating and executing any contracts
or other documents necessary or appropriate to implement the
scattered site program, (ii) employing, transferring and
dischatqing staff for the scattered site program, (iii) purchas-
ing insurance insuring the Receiver, and the interest of CHA if

feasible and available at no additional cost, ﬁgainzt liability
for such risks and in such smounts as the Receiver and HUD shall -
from time tg t{fe agree upon, (iv) managing and admipistering
Sﬁild;ngs lnéluded vithin the scattered siie program prior to

the turnover thereof to the CHA in accordance with Paragraph 5
belov} and (v) doihg such other acts and things, includ!ﬁg'site
selection and iééuigltion in the name of CHA, construction and
rehabilitation of dwelling units and retaining the services of
such petsoﬁnei; consultants, attorneys, accountants and other
professionals, as are determined by the Receliver to be

necessary and appropriate to implement the scattered site

-3-- ‘ \
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progras and to enable the Receiver to discharge its duties

pursuant to the provisions hereof,

3. The Receiver shall have the right at any time, upon '
due notice to the parties hereto, to make application to the
Court requesting that the Receiver be excused from complying
with some or all of the provisions set forth in the Annual
Contributions Contracts heretofore entered into between HUD and
CHA (collectivel&, the "ACC"), the HUD Procurement Handbook for
Public Houiinq Agencies No. 7460.8, the HUD Public Housing
6€§e109ment Handbook No. 7417.1, oi other applicable rules and

\
regulations, or applicable laws or ordinances, or that as to

- the Receiver, the requirements of such agreements, provisions,

laws, ordinances, rules and regulations be modified, if the
Receiver dgterminex that compliance therewith would be costly,
inefficieni or otherwise impede or restrict its ability to carry
out this Court's orders. Nothing containg@ herein shall be
deemed to constitute a défermipation by the Court, or the
consent or an acknowledgement by HUD or CHA, that the Court has
the jurisdiction or authority to grant any of the foregoing
relief. ;‘ "

1: The Rec.i#eg shall have no qbl}gationﬁto make any -
q;penait;tc except from funds provided by HUD in lccprdapco with
procedures to be iqreeﬁ_upon between RUD and the Recei;er;:_The
Rece{Qer shall keep separate accounts for costs incurr=d in
connection with the scattered site program from and after the
Effective Date. The Receiver shall not be responsible for (i)

paymeat of any costs or performance of any obligations incurred

.



by CHA prior to the Effective Date, except obligations incurred
pursuant to the ACC unless the Receiver is excused from
complying with the terms thereof pursuant to Paragraph 3 asbove,
or (ii) payment of any costs or performince of any obligations
incurred SY CHA thereafter, except as may be speécifically
authorized by the Receiver in writing. lotvithstaqding the
foregoing, the Receiver shall not h; responsible for (iii)
compliance with the provisions of any ACC with respect to
buildings and sites previously acquired or completed by CHA
except those described in Exhibit A, or (iv) any act or
omission of CHA either before or after the Effective Date.

S. The Receiver shall promptly turn over to CHA, and CHA
shall accept, any building within the scattered site program
upon completion of construction or rehsbilitation of each such
building. "ro: purposes h'tQOf; subject to the reasonable
approval of RUD, construction or rehabilitastioniof a building
shall be deemed to be completed when the Receivaer's project
architect determines that such building is ready for océupancy.
snd, if iquirgg by applicable law or ordinance, a certificate
of o;cupancf has been issued for such building. ’

6. The Receiver ih011<§iepatg ;epor;s respecting the

status and inplemdhtition of the scd@teted sites program-as of

~ the end of each month irn the year 1987, cMncing with the

month of September, 1987, and thereafter quarter.y as of - )
March 31, June 30, September 30 and December 31 of each year.
Coples of the same shall be filed with the Court and served on

\

.



the parties within 20 days following the end of the period

covered by each such report,

7. CHA, its agent;. servants and employees shail provide
full cooperation and assiastance to, and shall not interfere
with, the Receiver in the performance of tne Receiver's
responsibilities hereunder, including without limitation
providing full access to all information, records, aocuments.
files relating to the scattered site program,

- 8. There shall be paid to- the Receiver from funds provided
by HUD pursuant to the ACC or Annual Coritributions Contracts
entered into between the Receiver and HUD, or by CHA if
appropriate, (i) all direct costs and expenses reasonably
incurred by the Receiver in connection with the performance by
the Receiver of its duties pursuant hereto, (ii) to the exﬁent
not included in clause (i), a pro-rata share of all salary,
coﬁpensitioa and other direct costs of thoase employees of The
aabitat Company (other than Daniel E. Levin, Janes Pf McHugh
and Doﬁglas R. Woodworth), Jamés McHugh Construction Co. (other
than James P. Hcﬂugh) or other entities which are affiliates of
or conttolled eithez directly ox indirectly by- the Receiver, who -
at tne direction of the Receiver pezforn servicea on behalf of
the scattered lite ptogran, for the actual tine devoted by said“
enployeel to tho petlornance of se:vices for the l¢atte:ed lxte_
program, and (i1ii) a fee in the anount of three percent (3%) of
the aggregate development costs (excluding the costs descfibed

in clause (ii) above and any costs previously incurred by CHA)



for sach building in the scattered site program {except
bui}dinqs developed pursuant to a turnkey development) as
reflected on the original development budget(s) therefor
submitted by the Receiver and approved by HUD, the fee for such
building being payable upon the completion thareof as
determined in accordance with Paragraph 5 hereof. The Court
will set a reasonable fee with respect to turnkey
developments. The Court hereby determines that included in the
category of expenditures for which the Receiver shall bé
entitled to reimbursement are all costs, expenses and
liabilities (including reasonable attorneys' fees and court
costs) reasonably incurred or sustained by the Receiver by
 reason of the performance by the Receiver of its duties
pursuant to the provisions hereof to the extent'said costs,
éxpenses and 1iabilities are not covered by the insurance
described in Paragraph 2(b)(iii) above. )
! 9. RKothing in this Order shall (1) preclude or rcstric§
the Receivér or any party hereto from cssértlnq any claims
against the Receiver or any other party hereto for ibyinattet
in connection with the scattered site proqraavé; oihemwiso;
ptovided. bowcvor that tho*toxegoinq shall pot constitute a
waiver by the Receivcr or any other party o! any defense uhich ,
it may have to such claim, includinq. but ‘sot 1imited to, -
defense by the Receiver that it enjoys immunity from such claim,
(ii) obligate HUD to furaish funds to the Rgceivet in addition
to any funds which HUD would otherwise be obligated to provide



to CHA by virtue of any previous order of this Court or other-
wise, or (ii{) constitute a determination of the amount of
funds which HUD is obligated to furnish by virtue of such
pPrevious orders or otherwise.

10. The Receiver is hereby excused from complying with Rule
9(b) of the Civil Rules of the United States District Court for
the lo;tﬁ;xa District of Illinois, .

11. The effective date of this Order (the 'Fttective Date”)
8hall be the date upon which the Receiver has filed with this
Court and served upon the parties hereto a notice signifying
that the Receiver is satisfied that there is in force the
insurance coverage referred to in Paragraph 2(b)(iii) above.

12. Ezxcept as and to the extent specifically provided in
this Order, this Court's judgment orders previously entered
herein, as previously modified, remain in full force and effect.
The Court retains jurisdiction of this.natter;IOt 41l purposes,
including enforcement and issuance, upon proper notice and
motion, of orders bodifyinq or supplementing the terms 6! this
order upon the presen' ation of relevant infotmation or material

changes ‘in condftions existing at. the time of this order or any

other nmttor. _ - .

- . - e Euij:éfé/igpaah"- E} -
- ' : : United Stateyg Diétrict_‘%;::-/

August Aﬂ_. 1987




~ 72

IN THE UNITED STATES DISTRICT COUR
FOR THE NORTHERN DISTRICT OF ILLINOIS

RE@’EWE@

Department of HouSLng and Urban
Development, .

. Defendants.

EASTERN DIVISION | AUG 14 1955
DOROTHY GAUTREAUX, et al., ) ‘LS-kan CQSDen
j : : )
Plaintiffs, ) .
y ;
V. ) 66 C 1459
: ) ' ) 66 C 1460
CHICAGO HOUSING AUTHORITY and )
HENRY CISNEROS, Secretary of ) (Consolidated)
)
C)
)
- 3

ORDER

Tﬁis matter came on to be heard on the motion of plaintiffs,
pursuant to this Court’s order of March 9, 1995, which authorized
public housing units to be provided within the Hormer
Revitaliiin;'Area ("HRA") subject to a further order of Court
specifying the gumbef of'such;units and the conditions reiating
| thereto, and which epprcvea certain paraéraphs of a proposed = . -
~consent decree in Henry Hornmer Mothers Guild v. CHA and HOD, 91 C
<3316_(USDC N.D. Il;#) (jHo:per—litigation“); and - -

The Couft'ha;ing heard tﬁe.presentation of'plainﬁiﬁfs in
support of—tgei§ proposed further_drder; including advice of a

Settlement Agreement in the Horner litigation, signed August 7,

1995 —and

The Recelver, Daniel Levin and The Hableat Company, hav1ng
represented to the COurt that they have examined the HRA

respecting the‘approprlate number of public housing units tao be
= EX}HBFT




provided therein and the conditions to be made applicable

thereto, and that the? join in plaintiffs’ motion, believing that
the further order proposed by plaintiffs embedies both an 7
appropriate number and appropriete conditions as contemplated by

thlS Court’s order of March 9, 1995; and

The Court- having heard the,presentatlons of the defendants,

U. S Department of Hous;ng and Urban Development -("HUD") and

Chlcago Housing Authority ("CHA") with respect to said proposed .

- further order; and -

The doprt bein§ cognizant that the'principle.;emedial

purﬁose of the orders previously entered in these consolidated

cases has been and is to provide plaintiff class families with
desegregated housing opportunities; and

The Court also being cognizant that on occasion it has
permiﬁted pubiic or assisted housing to be provided in census

tracts‘other than the General Publie_chsing Area upon-a

sufficient showinq of "revitalizing® circumstances such that a

responsible forecast of economic integration, with a longer term

pchibilitY of racial-desegregation, could be made; and.

The Court.being of the view that such a forecast can be made

with respect to the HRA if the terms and conditions of this ordef

are met; . ) " To=

Now, therefore, IT IS HEREBY ORDERED: - ]

(1) In the event the five bulldlngs owned by CHA at 2111,

2145, 2029 and 2051 West Lake Street, and at'124 North Hcyne

Street, containing 466 dwelling units in the aggregate, are



Lo demolished{ the Receiver shall be free to provide within the HRA,
through new construction'and/or acquisition with rehabilitation,

. 466 replacement dwelling units,; provided, however, that one-half
of such feplacement‘dwelling.units are occupied by families whose
incomes are in the raﬁge of 50-80% of the median iﬁcomé in the
Chiéago Metropelitan Area, and that such units are geographically
distributed approxiﬁately evenly among repl&cement dwelling
units, and érovided further that in accordance with paragraphs

'2(af and 2(c) of a Settlement Agreeﬁent in the Horner litigatipn
signed August 7, 1995,. and éubsequentlf apprqved'by-the Court in
that litigation, of which this'écurt has been aﬁ&ised and a copy
of which:hés been attacﬁe@ hereto and is hereby incorporated by
reference,:the parties shall be. free to_séek a modification of
Q&ﬁ . such number of replacement dwelling unifs to be provided within
. the HRgr" | |
(2) Plaintiffs shall be free to allocate up to $zd,million
of the fiscal year-lsés nset-aside" avail;ble to them under the-
Consgnt’DeCreé approved by thi;_CSu:t in 66 C 1460 to aid im
impiementiné paragraph (1).of'£his-dfder, and the Receiveﬁ may -
build and CHA may provide on a priority basis to families who
reéide in the CHA‘deveprﬁents known as HenfyiHorner Extensibn;
Henry Hormer Homes and Henry Hc;nerzAnﬁex ("Horner residentsf);
, scatterédfsiteAuniﬁs'pursuént to paragraph (3;(b)-of this Ofaér,
bro&ided that scaﬁtered Qite.unitg—furniéhed to reé}dents of the -
Henry Hormer Extension shall be made available wiﬁh;ut_ ‘

reimbursement theréfor'from funding supplied under the_Consént )

3.



Decree in the Horner litigation; and .

(3) -The CHA Tenant Selection and Assignment Plan previously |
approved by this Court shall be modified (a) to.afford Horner
residents a priority to be housed in oﬁe—half cf the réplacement
dwelling units in the HRA as to which the income requirement
specified in paragraph. (1) of this Order does not apﬁly, and to
provide for occupancy of the other half of such replaCemenf
. dwelling units by families whose incomes.are ih the range of 50-
80% of thé median income in.the‘ChicagO'Metropolitan Area, ;nd
(b) to afford Hornerrresidents-who elect scattered site units in
Phase I of fhe‘Horner Bevitalization.Program a priority to be
housed in one-half of future scattered sife units to be provided .
by the Receiver elsewhere than in the HRA, all upon presentation =
of appropriate orders therefor; |

- . Enter:
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOROTHY GAUTREAUX, et al.

Department of Housing and Urban
Development, .

)
- Plaintiffs, )
: )
vVS. ) 66 C 1459
: - ) 66 C 1460
CHICAGO HOUSING AUTHORITY and )
HENRY CISNEROS, Secretary of: ) (Consolidated)
) Rt
)
)

Defendants.

ORDER
This matter coming to be heard on the Joint Motion of
Plaintiffs, and Defendants Chicago Housing Authority and
Department of Housing and Urban bevelopment, for an order
designating a North Kenwood-Oakland Revitalizing Area and
permitting development of féﬁily public housing units therein,

“and the Court having heard presentations concerning the proposed

order; and

The Receiver,'Daniel Levin and The Habitat Company, having
‘represented to the Court that’the§~ha§e examined?the-proposél
respecting.the appropriate number of_public housing units to be

provided therein and the conditions to be made applicable

thereto, and that they support the Joint Motion; and -
The Court being cognizant that the principal remedial

purpose of the orders previously entered_in these consolidated —

cases has been and is to pfOVide plaintiff cléss.fémiligs with

desegregated housing opportunities; and

The Court also being cognizant that on occasion it has




permitted public or assisted housing to be provided in census
tracts not'within the Generél Public Housing Area upoﬁ a
sufficient showing of “revitalizing” circumstances éuch that a
responsible fofecast'of economic integration, with a'lonqer term
possibility of racial desegreﬁation, could be made; and
The Court being of the view that such-a foreéast’can be made
with respect to the North Kenwood-Oakland Revitalizing Area if
the terms and conditions of this order are met;
Now, i:he"refore, IT IS HEREBY ORDERED:
< The Court designates as the North Kenwood-dakland
Revitalizing Area (‘ReVifalizing Area”) that portion of the City
of Chicago that lies between Oakwood Boulevard on tﬁe'gorth,.the
Illinois Central Railroad right-of-way on the east, 47% street
on the south, and Cottage Grove Avenue on the west;
2. The Receiver, previously appointed by ﬁhe Court to .
develop scattered site public housing on.behalf of the defeﬁdént,
Chicago Housing Authority, shall be free to develop, through new
constfuction or rehabilitation of gxisting buildings, up to ZAi
units. of public»houSing within the Revitalizing Area, subject to
fhe fblio&ing conditions: | L,
a) No more than 100 units of bub;ic housing shall be

7 developed on CHA-ownedAiand that is the:site of B

- CHA' s Lakefront high-riée buildings (the'a:ea:f‘

;> 7 - bounded Ey 40.th Street on the north, Eye Illinois
| ~ T Centgal Railroéa Fightfof-way cn_the-eaét!r42m_
- ?lace oh the south, and Lake Park Avenue En the

west) . .



b)" No more than approximately 50 units of public
housing shall be developed on the site ' of the
demolished Washington Park buiidings (the CHA-

.owned property bounded by 41%° Street on the
north, Dre#el Avenue on the éést, Cottage Grove
Avenue on the west, and Boweh Avenué on the south)‘
and adjacent property.

c) The balanée of such uniﬁs 6f public housing within
the Revitalizing Area, in addi#ion to those

.referréd to in subparagraphs-(a) and (b) above,
shal; be developed on other sites distributed
throughoﬁt.the Revitalizing Area.

d) One-half of the public housing units developed

' puréuant to subparagraphs (a) and (b) above shail
be occuéied by families whose incomes aré in the

- range ‘of 50—86% of the median income in the .
,bhicago Metropolitan Area, and such units shall be
geoéraphicaliy distributed approximately eveﬁly |

among the units developed pursuant to

subparagraphs (a) and (b). - _

3 ;hé CHA Tenant Selection-and Agsignment Plan éggyiouéiz:'
appr&ved by this Court shall be-ﬁodif%ed to Afferd eiigibié;
displaced Laﬁefront‘tenant famiiies, as definedfin_thé."Reviséd
Agreement Regarding Farmer Residents of the Lakeffpnﬁ Properties

~and the Futuré Use of Thdée Properties," dated September 22,

1995, between CHA and the Lakefront Community Organization, first -



priority to all public housing units developed pursuant to

subparagraphs 2(a), (b) and (c) of this Order, subject only to

the provisions of Eubparagraph 2(d) of this Order.
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EASTERN DIVISION
DEC 3 19q3

DOROTHY GAUTREAUX, -et al. Judge Marvin £ Asperr
US. Oistrict Coyrt

66 C 1459

66 C 1460

Plaintiffs,

(Conso lidated)

CHICAGO HOUSING AUTHORITY and HENRY

CISNEROS, Secretary of Department of
Housing and Urban Development

Defendants.

DOCKETED
DEC1 51993

WHEREAS, on August 14, 1987 the Court entered an Order

AGREED ORDER

appointing the Habitat Company as Receiver and giving the

Receiver

all powers of CHA respecting the scattered site program
necessary and incident to the development and administration
of such program, including: (1) Making all determinations -
governing the scattered site program in compliance with
prior and future orders of this Court, including without
limitation (1) submission to HOD of applications for
funding, development programs and other documents . . . .
(Crder, pp. 2-3); '

: WEI:REAS, on March 9, 1990, the Court entered an Agreéd Ortrer
recc_:qnizing,tha{: the August 14, 1987 order had given thé Receiver
the auth.oritir o a.evelop and adn;ini.ster the sca;:tered site
program ”on an exclusive basis#® (Order, p. 1), but nonetheless
granting CHA_ the authority to develop up to 350 units of- ~ =
scattered site housing as a demonstration program (the

#Demonstration Prograz”®);

EXHIBIT




WHEREAS, on August 3, 1993 in a status conference with the
parties conducted by telephone, the Court approved a Joint
Venture Agreement between the Receiver and the Chicago
Metropolitan Housing Development Corporation, an affiliate of
CHA, for- the development of the 350 Demonstration Program units,

~which agreement contemplated the possibility that the Joint
Venture would seek authority to develop 18 units of Ascattered
site housing in the North Lawndale area (as replacement for 18
public housing units proposed to be demolished in that area) and
25 units of scattered site housing under the Family Self-
Ssufficiency Program (Agreement, p. 5);

WHEREAS, CHA h.as subm:Lt!:ed applications to HUD for funding
to develop such 18 scattered site units and such 25 scattered
site units, as well as for 377 units of additienal scattered site
units (Projects IL06-P002-180 and P002-182) to replace certain
other public housing units proposed to be demolished;

WHEREAS, the 18 scattered site units proposed to be

constructed in the North Lawndale area are m the Limited Public

Housing Area as defined by previocus Court orders; and

WHEREAS, believing that it is in the best interests of the

Gautreaux plaintiff class that the Joint Venture be authorized to

develcp the scattered site units referred ta above, —the parties
“are in agreeﬁent that the aforementioned Court orders should be
modified as set forth_ below; 7
THEREFORE, IT IS HEREBY ORDERED THAT: -
1. CHA shall be deemed, punc pro tunc, to 1:1ave had the

authority to apply for funding for the develcpment cf 18 units of

2

1]



scattered site housing in the North Lawndale area as replacement
for 18 units of public housing proposed to be demolished in that
area, 25 units of scattered site housing under the Family Self-
Sufficiency Program, and.377 additional scattered site units
(Projects IL0O6-P002-180 and P002-182) to replace certain other
public housing proposed to be dgmolished, provided, however, that
unless otherwise ordered by this Court all future funding
applications for scattered site development shall be submitted by
the Receiver in accordance with the August 14, 1987 Order of this
Court; _

- The Joint Venture is hereby authorized to develop such
18 units of scattered site housing in the North Lawndale area of
Chicago, a Limited Public Housing Area, in a&dition to the 350
Demohstratinn Program uﬁit; previously authorized;

3. The Jdint Venture is hereby authorized to develop such
25 units of scattered site housing under the Family Self-
Sufficiency'grograﬁ} in addition ta the 350 Demonstration Program
un-.its previcusly autno{:ized, subject to further orders of this
Court, if necessary, respecting the location of such units;

4. The Joint VEnégre is h;reby authdfizéd.to develop such
numbers of units of scattered site housing aé HUD may authorize

pursuant to such CHA applications for funding for 377 additional

' scattered site units to replace certain other public housing

units proposed to be demolished, subject to further orders of ~
this Court, if necessary, respecting the location of such units;

and



ﬁé‘, 5. Except as provided above, all other currently effective
N

“5ﬂ
orders of the Court in these consolidated cases shall remain in

full force and effect.

ENTERED:

December [J, 1993 d n/\ 5\ ; e

United States Dis¥rict Judge

AGREED TO ON BEHALF OF:

Crat\Ubeq,
(S m %_,. 12/o/?3

cago Housing Authority

U. S. Department of Housing
and Urban Development .

Recelver - ) . ’ =




5. - Except as p:ovided above, all other currently ezzectlve

tull :o:ce and effect.

{
ordera e the Couxrt in these consolidated cases shall remain ih

|

{

I

|

Decamber _  , 1993

United States Distzict Judge

AGREED TO ON BEHALF OF:

Plaintifis

Ctlicago Bousing Authority

U. 8. Depaztaent ¢f Housing

Receliver -
Daries <;CR/1Av

THE A4 (TAT CotnpALY

s i =

PSYS1>9 ZIE $8:97 £5. 19 93
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOROTHY GAUTREAUX, et al.,

Plaintiffs,

vs‘

SAMUEL R. PIERCE, et al.

Defgndénts.

Docket No. 66 C 1459

No. 66 C 1460

February 10, 1998

[ 4

)
)
)
) Chicago, Illinois
)
)
)
)

TRANSCRIPT OF PROCEEDINGS - STATUS
BEFORE THE HON. MARVIN E. ASPEN

APPEARANCES:

For the Plaintiffs:

For Defendant CHA:

For Defendant Department
of Housing and Urban
Development:

- — - ——- -

MS.

MR. ALEXANDER POLIKOFF
Business and Professional

10:30 o'clock a.m.

People for the Public Interest

(17 East Monroe Street
Chicago, Illinois 60603)

SKADDEN ARPS SLATE MEAGHER & FLOM
BY: MS. SUSAN GETZENDANNER

(333 West Wacker Drive
Chicago, Illinois 60606)

MR. JOEN A. JENSEN

(77 West Washington Street

Chicago, Illinois 60604)

MR. MICHAEL SHARKMAN

MARY M. GALLAGHER E

- _ official Court Reporter
- - 219 South Dearbornm Street

Room No. 2524A

= Chicago, Illinois 60604

(312) 663-00483
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THE CLERK: 66 C 1459, Gautreaux versus CHA.
MS. GETZENDANNER: Good morning, Judge.
o MR. POLIKOFF: Good morning, your Honor.

THE COURT: Good morning. .

Okay. This is the motion of the CHA, so I quess the
CHA will go first, right?

MS. GETZENDANNER: Judge, if you have any questions, I
would be happy to answer them, otherwise I am content to rely
on the briefs, so long a; I can go after these fellows.

THE COUﬁT: Okay.

Anything you wish to say?

MR. POLIKOFF: I will be happy to start, your Honor.

THE COURT: All right.

MR. POLIROFF: Thank you.

Your Honor, as we see it, CHA advances two basic
arguments to support its view that th? judgment order does not

apply to new HOPE VI funded public housing. One is that the

order only covers funding that adds to the aggfégate housing

stock, not repiacement funding; and the other is éhat'thé
judgment order's locational requirements are incompatible with
HOPE VI. And if you were to rule that the order applies to new

_HOPE VI housing, you would effectively eject CHA fro@ the HOPE

VI ballgame. sl Py ’ e

I will address these two basic arguments momentarily

and persuade you, I believe, that the judgment order clearly
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3
does cover replacement housing based on its langquage, its logic
and the conduct of the Court and the parties in carrying it
out. And we will also show that there is no incompatibility
whatsoever between the judgment order and HOPE VI.

But first I would like, in a |few words, to place this
HOPE VI dispute within the larger framework of the litigation.

The Fisher and Hickman affidavits attached to our
brief demonstrate that aidramatic current racial imbalance
still persists in CHA's housing stock. Largely thanks to the
receivership and your subsequent orders, the figure has been
reduced from 99 percent to the middle 80's, but we've still got
a long way to go.

It is, of course, indisputable that sufficient
desegregated housing opportuhities for plaintiff class families
have not been providéd to enable anyone to say -- and CHA
doesn't even assert -- that this principle remedial purpose of
the judgment order has been achieved.

Under these cirqumstances, tth;aw places fhe'burden
on CHA, mot-the plaintiffs, to show thét the current raéial
imbalance is not traceable-in a proximate way to the prior

violation. That's a quote, as you may recognize, from Freeman

versus éitts, 503 U.Ss. at 494. . _ ' T B

And_subsequéht to Freeman the Supreme Court in U.S. v.
Fordice reiterated the same point, quote, thatithe burdeg of

proof falls on_the state, not the aggrieved plaintiffs, to
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4
establish that it has dismantled its prior de jure segregated
system.

Therefore, your Honor, with a current racial imbalance
not shown by CHA to be divorced from its original
constitutional wrong and as yet unachieved principle remedial
purpose, the law stands flatly opposed to CHA's desire to have
the judgment order interpreted in a relief-limiting way.

.We've set forth‘some of the relevant cases at pages 13
to 17 of our written resﬁonse. CHA's reply brief doesn't
address those cases, doesn't even refer to CHA's continuing
desegregation obligation. And I suggest, your Honor, that
those cases provide the legal framework within which the CHA
argquments, to which I now turn on the HOPE VI matter, must be
considefed.

The first of the two major CHA arguments that the
judgment order should be interpreted as not applying to
replacement housing, flies in the face of the unambiguous
language of the judgment order.; Indeed, CHA concedes that HOPE
VI funded—replacement housing is co&ered by the d&elling unit

definition in the judgment order.

CHA says -- and I quote from page 6 of its reply brief

- -- quote, the CHA does not disagree that HOPE VI funded units

: would“come‘wiihin the défigition of dwelling unit in the

judgment order. It's perfectly undegstahdablérthat‘CHA doesn't

disagree. That dwelling uniﬁ definition was obviously written
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1l to cover every imagineable way in which CHA might provide new
v housing -- and I am quoting now from the order -- directly or
3 indirectly, whether in a structure owned in whole or in part by
4 CHA, whether'or not newly constructed, whether otherwise made

5 available by or through CHA.

6 Plainly, Judge Austin was strained not to overlook any
7 kind of new housing QHA'might provide‘

8 THE COURT: How about replacement housing on the site
¢

9 that's demolished?
10 MR. POLIKOFF: Replacement housing -- it is new
11 construction -- is covered by this, your Honor, clearly, new
12 housing initially made available after the date of the judgment
13 order. And as I will show you in a moment, you have already
14 ruled, already exercised jurisdiction over replacement housing
15 designed for precisely that purpose.
16 THE COURT: How does that differ from a situation
17 where CHA might rehab completely?

18 MR. POLIKOFF: Big differencé, because the judgment

19 order says,-*initially made available after the date of the

20 order.”

21 -7 As we pointed out in our briefs, we have not sought --

22 ever-in this case we have not sought to stretch the judgment

23  order to cover a rehab of a prior unit. ! ) .

24 = We have only said, when you are putting up a new unit,

25 even if i;'s in replacement of a demoiished unit, it's covered
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6
by the language of the judgment order, which, as I point out,
CHA itself concedes.

THE COURT: As a practical matter, is there really any
difference between the two?

Let's assume a hypothetical of 100 units; CHA razes
the building, puts up another building of 100 units, or, CHA
takes that original buiiding, really guts it, rehabs it and
comes up with 100 units.f You're saying one would be treated
differently than the other? .

MR. POLIKOFF: Enormous difference, your Honor. Why?

THE COURT: But as a practical matter, should there be
any difference?.

MR. POLIKOFF: Yes, there should be, and I will tell
you why.

If CHA razes a 100-unit building and is going to build
100 new replacement units, it has the opportunity thereby to
provide relief for the plaintiff claés, because the 100 new
pnitsAdon't haye to bé built in the éame place that the razed
building;stands:- If you're gqutting a building and réﬂabbing it
on site, you don't gave_that opportunity.

~So desegregation opportunities, relief for the

hé;aintifg class, can be prqvidéd‘by the new 100 units. You can

pdt 50 of them out there, 50 of them in here, under your

-current orders Sb/SO, so we would get 50 units of desegreéated -

- housing. ‘ =
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1 If, on the other hand, they are simply rehabbing a

building, we could have drafted the order differently =-- I

w N

don't know whether Judge Austin.would have gone along -- but we
= made a distinction right at the outset between -- and he made a
5 judgment order on his own, a judgment decision on his own, I am
6 not going to tell .CHA how to run its existing housing stock.
7 They want to rehab it — and we didn't oppose that. We never
'8 argued for that. p
9 . .The distinction then is the distinction between an
10 opportunity to provide remedial housing opportunities to the
11 plaintiff class through newly constructed housing which has no
12 locational requirements imposed upon it and rehabbing an
13 existing building which obviously isn't being moved.
14 From the look on your face, I'm not sure you're 100
15 percent persuaded, but --
16 .~ THE COURT: Well, following your construction, CHA may
17 have the -- assuming that your construction is the one that
- 18 will be followed, CHA may have_the very difficult task of
13 making a PoliIéy decision that would be more costly.
20 - "— For example, if CHA decides that it Qants to keep the
21 100 units inrthe hypothetical building that I suggested and the -
22 icost toiréhab those units is more than the cost to raze the
23 building andrpﬁt up 100 new units; CHA would be -in a position
24 of having to pay that extra cost in order to keep those units

25 at the same site.
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MR. POLIKOFF: They may very well, your Honor, if the
economics worked out that way; they might work out differently.

But - .

THE COURT: It's taxpayers' money that we're talking
about, though. |

MR. POLIROFF: Yes, but if CHA has an obligation to
provide desegregation hdusing opportunities to the plaintiff
class members, which it %oes, that decision as to which way to
gd ought to include a consideration of that persisting CHA
obligation to provide desegregation.

Indeed, I would argue -- not here arguing this point,
but in a hypothetical situation I would argue that that
obligation to provide desegregation housing for the plaintiff
class should weigh very heavily in CHA's decision—making.'

But we have not tried to gét into that, your Honor;
And if they decide to rehab under the language of the order,
they are free to do it without consequences under the Gautreaux

orders. - : B

I pointed out that your Honor is being asked to
interpret the order in a_way that does violence to its _

language. For the reasons we have just discussed, it also does

violence to the logic. T -

- The purpose of the order can be setved,,i{e., » )

deSegregation housing opportunities provided to the plaintiff

class through replacement housing just as effectively as
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through incremental housing. So the purpose of the order also
arques for not imposing the restrictive limitation on it that

CHA is proposing. Indeed, I would say that CHA's request to

ar
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you is at war not only with the language of the order, but also

with its logic.

Finally, and perhaps most tellingly, the Court and the

parties have already-interpreted the judgment order to embrace

replacement housing, stagting with the Court's order of

December .10,.1993..  The.order is.cited and discussed in the

briefs, but I've made extra copies for“the Court and counsel.

This is the order that HUD calls the nunc pro tunc order.
(Document tendered.)
MR. POLIKOFF: Do you need an extra copy?

MS. GETZENDANNER: Sure.

MR. POLIKOFF: On paée 2 and 3 of this so-called nunc

pro tunc order, you see that paragraph -- it's at the bottom of

page 2 -- paragraph number 1 refers to CHA funding applications

for the familiar 18 units in Lawndale.

"But paragraph 1 over at the top of page 3 now, your

Honor, also covers an additional 377 units. And two project

numbers are referenced_theﬁé, which are at Washington Park,

Green for 190, making the total of-377.- - -

Paragraph 2 of the order in the middle of page 3

authorizes the joint venture, led by Habitat as Receiverfgnd'

which is at NortﬁrKénwood/Oakland,ifor 187 units,_and_Cabfini_
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10
previously approved by the Court, to develop those 18 Lawndale
units. And then if you drop down to paragraph 4, at the bottom
of page 3, you see that that authorizes the same joint venture
to develop the 377 Washington Park and Cabrini units.

Now, your Honor, a couple of months before you entered
this order the funding for these same-377 units had bequn to

come from HUD.

On September 10, 1993, HUD notified CHA that its
§

funding application for these Washington Park and Cabrini units

had been partially approved, quote -- and I emphasize this --

for replacement housing. That's in one of the letters that was

==,

delivered to the Court and counsel early last week, and I

emphasize those replacement housing words. In other words,
your Honor, these 377 units were being funded with true
replacement, not incremental dollars. .

_Incidentally, the same HUD letter, which is signed by

Mr. Shuldiner, who was then in Washington with HUD, also says

-- and I am quoting -- these fund reservations are conditioned
upon agreement--of -the parties to the Gautreauquitigation and

approval by the Court of the entity that will develop these

replaqeméht units, end quote. - o

So two months later, when the Court signed the nunc

pro tunc order yeu're -holding in your lap, it was not only _ -
authorizing the joint venture to develop true rgplabemedtv ?

housing funded with replacement, not incremental dollars; it
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11
was also satisfying the HUD requirement that the Court and the
Gautreaux parties agree on the entity to do the developing of
those 377 units.

By the way, your Honor, the Gautreaux-funded portion
of the 466 units at Horner, those are also true replacement
dollars, not incremental dollars.

Now, of course, we pointed out in our brief, referring
to this nunc pro tunc or?er, that true replacement housing'
funding had. already been .subjected.to the Court's orders.

Now, what does CHA say about that? Well, in its reply
brief CHA says correctly that the 18 Lawndale units are being

built with incremental funding. But CHA is then thunderously

- silent about the Washington Park and Cabrini Green units,

thereby implying that the nunc pro tunc order relates only to
incremental funding and does not embrace true replacement
funding as well. s

We are not favored with an observationrfrom CHA,
therefore, -your Honor, on the fact that the Court, with the
written approval of all the parties -- you will note that that
order wéé consented éo in writing; the signature pages are also
in your lép, by all the parties. The Court and all the partiés

already agreed upon an exercise by -the Court of its

Parenthéiicglly, I-want to note that this nunc pro

tunc order covers not only true replacement housing in a = -
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non-HOPE VI context, which is Washington Park in North
Kenwood/Oakland, but it also covers replacement housing funding
to be used in a HOPE VI project at Cabrini Green, 190 out of =~
those 377 units.

It's true, those aren't HOPE VI dollars, but they are
dollars to be used in-a HOPE VI project for the same

replacement housing purpose as HOPE VI dollars themselves may

be used. P

-~ In conclusion, your Honor,  the replacement housing
horse has long since left the barn. .The Court, with the
written concurrence of CHA and the other parties, has already
exercised judgment-ordered jurisdiction over replacement
housing, specifically including replacement housing for HOPE VI
projects. And you;ve done this not just in the nunc pro tunc
order but in subsequent orders.

As to the location of those replacement units, you
will note that paragraph 4 of that order refers to subsequent
orders havin§~to do with location. |

-~In-the  face, your Honor, of these several orders

relating to North Kenyood/Oakland!'Cabrini, Henry Horner an?
with the language of the judgment otdér concededly covering
replacgﬁént h;hsing, while-theirationaie"of the order supports
sucﬁ coveragé, it,ioﬁidjbe totally ingppropr;gte-to ﬁbw reverser

field and act -inconsistently with a whole series of the Court's

orders-as well as extensive conduct of the parties based on
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those orders.

I turn to the second major CHA argumént, which is the
supposed incompatibility between HOPE VI and the judgment
order, a point made about a dozen times -- I counted them -- in
the CHA's briefs.

HOPE VI and the judgment order are said to be
inherently and absolitely inconsistent. We are told that CHA
could not hope to be competitive in HOPE VI awards if the
judgment order applied, and that denying -CHA's motion is the
functional equivalent of enjoining CHA-from HOPE VI
participation.

Simple answer to all this: It ain't true. It is not
‘true if one compares HOPE VI and judgment order language, and
it is not true if one looks at the competitive record of CHA in
HOPE VI competitions.

. Let me turn to the language first. CHA says -- and
I'm quoting -- HOPE VI has clear locational requirements for
which proposition it Eites and quotes the HOPE VI statute which
provides Tunding for addressiﬁg, as yoﬁ know, severely
distressed arzébsolete public housing projects, for<the HOPE VI
statute does saj'the goilowing: No more than 300 units shall
‘be provided to éach partic;péting_pity; and such units shall be
~*lo;é£éd in up to thfee separately defined afeas containing the

community's most severely distressed projects, including family

_ high-rise projects, end éuote. That's from the HOPE VI
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statute, which is Exhibit B to CHA's brief.

- And this is the locational requirement, the one I just
quoted, to which CHA réfers when it says we are, quote, clearly
wrong in contending that HOPE VI has no locational requirements
for replacement housing.

But, your Hono:, this locational requirement I just
quoted applies only to the 500 selected distressed or obsoletev

units, not to their replacement units. That's perfectly clear

‘from-the statutory,-quote, such-units, end- quote,  language -that .

I just quoted. Just read it; you can see it.
| Moreover, the same statute specifically says
replacement housing may include tenant-based Section 8, which,
of course, can be located anywhere.
Now, if there were any doubt about the statutory
language point I am making, which there is not, there is é HUD
HOPE VI handbook, as you know, and that would resolve the

doubt.

For the guidebook says explicitly -- and the relevant‘pages are

in the exﬁibeS“to the briefs -- that replacement housing may

include, quote, construction of off-site housing, end quote,

~and it says not one word about where off site. i =

 And if there were any doubt about that, under the

heading Purpose of the ﬁORE VI Program, the guidebpok'includes‘

the following quote as a purpose: Lessening concentrations of

povétty by placing public housing in non-poverty neighborhoods.
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Obviously the neighborhoods that contain the community's most
distressed and obsolete public housing units are not likely to
be non-poverty neighborhoods.

In short, your Honor, there exists no locational
requirement for HOPE VI replacement housing at all, and CHA is
simply wrong in implying‘that"the locational requirement
applicable to the 500 selected distressed orrobsolete units
applies to the replacement housing for those units.

Now, CHA then attempts to buttress this mistaken .
argument with a flat-out misstatement, “presumably designed to
show that contrary to the statutory and guidebook language,
replacement housing is confined to these severely distressed
neighborhoods.

ﬁeferring to each of CHA's HOPE VI applications, CHA
says at page lSiof its reply brief, "Ali new construction was
designated for neighborhoods that were in limited areas." And
again, "No application called for the building of any new units

in any general area."

“Froff 'among many statements which demonstrate the

contrary, I will refer to but one which has to do with _

replacement housing for ggpziﬁif, =

= Here is wha

appliéation to HUD, ich is another of the letters

delivered to Céurt and counsel early last week. ‘In this letter

" CHA seeks HUD's approval to demolish the first building it
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1 wanted to tear down at Cabrini, The sentence appears under the

2 heading, quﬁ”—"—“gsi ement Units,

I now quote

3 The proposed new units will be built o
4 ttered sites in community areas around the Cabrini Green and
5 in other sites throughout the Chicago metropolitan ared in

accordance with the consent decree and subsequent ders of the
Gautreaux litigationf end quote. That statemént and the others

it cannot be reconciled witi CHA's reply brief assertion

-9 that all new construction was designated for limited areas.

10 I turn to the competitiveness issue, the other aspect
11 of this HOPE VI judgment order alléged incompatibility.

12 CHA won its initial HOPE VI award at the end of '93 in a

13 nationwide competition.

14 Now, look at_the dates of the letters I've just

15 referred to. In August '93 CHA says, we're going to develop

16 replacement ﬁousinq in accordance with Gautreaux. In September
17 CHA receives iﬁs first HOPE VI replacement housing funding from
19 : ‘Moreover, we know what HUD believes from its own

20 lawyer's legal opigion; I'quuoting frém Receiver Exhibit B.

21 Quote, in regard to the 377 replacement units for Cabrini and

722 Washington Park approved for fundi@g by HUD in September:qf '93

23 and '94, the joint &enture-has"éiearly been authorized by Judge

24 Aspen. Still quoting, we also believe that anylfunds under -

25 HOPE VI which go to replacement housing are currently a-
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engaged in the development of the very first Cabrini
replacement units. These are the 44 units in the Mohawk North
deﬁélopment adjacent to Cabrini that you yourself drdve right
by, and they were pointed out to you in the bus tour

Mr. Shuldiner took you on last year.

Now, recently Habitat submitted a public housing
development proposal:to HUD as Receiver for CHA -- it says it
right on the cover -- for these very first replacement units in
that Mohawk North ‘development. - This is the October 24th -
letter, also delivered to the Court and counsel last week.

These units, by the way, represent not only the first
replacement unit at Cabrini, but a potentially important
forward step toward mixed income housing for Gautreaux
plaintiffAClass families because they are part of and dispersed
throughout a market rate development.

Getting approval fof these units from HUD is a big
deal, as you can easily see by the-thickness of the development
proposal, which I'm not going to do anything more than show
you. These are two thick volumes. (Indicating.)

. - The cover page; which you received as part of the

letter that was given to you last week, says, CHA development

422‘_?propos&l,-¢abrini extension, replacgmént units, 44 units, the

Habitat»Compéﬁy'as-Receiver_for the Chicago Housing Aﬁtnority

24 Scattered Sites Program, two volumes to get HUD approval for

those units. And it was Habitat,‘as Receiver, that submitted
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But another letter had to be sent, which was the
fourth and final letter delivered to you and counsel last week.
Why? Because on receipt of this huge two-volume development
proposal for the 44 Mohawk North replacement units, HUD pointed
out that a couple of thg certifications contained in the
proposal, the development proposal, were made by CHA and not by
the joint venture. 5

You see, these-first 44 units, replacement at Cabrini,
are part of the original 190 units your nunc pro tunc order
authorized the joint venture to develop. Under that order the
joint venture, not CHA, has development authority for the
units, so HUD wanted the certifications to come from the joint
venture, not from CHA. And that's what was done in'the second
letter sent to hUD December 17, 1997. You have that letter and
what was Aelive:ed last week. ‘

The letter explicitly says, by the way, that the
development‘proposal for these 44 units is submitted pursuant
to your order of teﬁ years ago appointing Habitat as Receiver.
= T So much, your Honor, for the asseitions that the
Cqbrini HQPE'VI project is going.forward without any
involvement of the Receiver.- B

A final CHA subsidiary argument seeks to draw an .
analogy between our currént dispute here aﬁd your 1991

Kenwood/Oaklan& order as well as a Seventh Circuit decision_ in-
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Romney. Suffice it to say that our controversy here is about
developing new public housing, something clearly covered by the
judgment order, whereas the 1991 Kenwood/Oakland order involved
only rehabilitation of existing housing, something not covered
by the judgment order, as we discussed a few minutes ago, and
the Romney model city's.order involved no housing at all.

Your Honor, you will be pleased to know I am ready to
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conclude. F

Even if in the face of the language of the judgment

order, the logic of the order and the ¢conduct of the Court and
the parties under the order, you were to accept CHA's view that

the judgment order doesn't ‘cover new HOPE VI housing, it would

be the responsibility of the Court, as we have argqued in our

briefs, to exercise its, quote, inherent capacity to adjust

remedies under Freeman, 503 U.S. at 487, to see to it that the

remedial possibilities offered by the new HOPE VI funded public

housing aren't lost to the plaintiff class.

‘But given the language, the logic and the conduct of

the Coﬁrf‘ana“the‘parties that we do have, the right answer is
not to reach that issue of inherent capacity to adjust

"remedies, but simply to deny CHA's motion.

What is really at stake here, your Honor, isfneithér

the figment of a judgment order that fails to embrace

replacement housing, nor an imagined incompatibility between

the judgment order and HOPE VI.
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What is really at stake is whether CHA shall be free
tokreplace its old high-rise ghettoes with new low-rise énes
and, thereby, deny Gautreaux families the remedial
opportunitieé HOPE VI replacement housing holds out to them.

The judgment order in this case is all that prevents a
CHA, whose briefs don't even mention its desegregation
obligations, from once again taking great swaths of Chicago
neighborhoods and thousands of families who have not yet
received the relief they are entitled to, down the old familiar
path of leas£ resistance to hyper-segregation and concentrated
poverty.

Happily, your Honor, the judgment order by reason of
its language, its logic and your enforcement orders entered
with the concurrence of all the parties, does stand in the way.

I thank you. ]
THE COURT: Thank you, Mr. Polikoff.

Before -- yes, Mr. Shakman, you want to say something

oﬁ behalf of the Receiver?

"MR.TSHAKMAN: Yes. On behalf of the Receiver, if you

would like to hear a little bit, we had some comments.

'THE COURT: Sure. . | .

- ~ MR. SHAKMAN: Really threeipoints, your Honor.

First, Mr. Levin, who's present in court today and is

available to answer any questions the Court may have,

- recognizes that he serves as the Court's agent and at the
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Court's discretion. He has not sought to be and does not want
to be in an adversarial relationshib with anybody, but he does
think to the extent he has information that bears on the issue

before the Court, it's appropriate that he present that to the

Court.

It's for that reason that we filed a brief on behalf
of the Receiver. And in the brief we pointed out that from the

beginning of the appearance on the radar screen of HOPE VI, the

Receiver has taken the position that he reads the Court's order --

appointing the Receiver as requiring that the Receiver
construct all new housing that is not elderly housing, and that
that includes the HOPE VI program.

At times the CHA has agreed with that, and we have
attached a letter from Mr. Eisendrath that reflects that
agreement. At other ﬁimes the CHA has not agreed with that, as
they do not ééree now.

Throughout that process Mr. Levin has asked me to

emphasize his attitude has been to try to avoid unnecessary

disputes-withr-the CHA or with anyone else and to find a way of

working through these-problems. And he's often been able to do

that by égreéﬁent with the CHA; for example, by operatingﬁunder

22 ~the title of dévelopmént manager pursuant to an-agEQEment with

23
24

25

the CHA, which has permitted him to fulfill what he understands

to be the obligation that he assumed when he became.the Court's

Receiver, and to do so in a manner that has been acceptable to
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the CHA and has avoided unnecessary disputes. That's point
one. I have two iore points.

The second point I would liké to make relates to
correcting some errors that are found in the CHA's last brief
that, of course, we didn't have an opportunity to respond to.
Part of those issues haye been addressed by Mr. Polikoff and I
won't repeat what he has said. They relate to the Cabrini
Green project. ;

Bﬁt one poin; he didn't focus on that the Receiver +has
asked me to respond to, to mention, is this: The last brief
filed by the CHA states in passing, but it's one of those
passing comments that stings and hurts, that the Receiver has
sought to extract a three percent fee solely for its work on
these 44 townhouses that Mr. Polikoff just referred to.

The Receiver asked me to mention to the Court that it;
involvement in Cabrini Green went way beyond that. It included
at least a thousand hours of effort, over a year-and-a-half in

planning the redevelopment project, in hiring architects, in

'preggring“thé‘request for proposal that then generated ten

responses. ) » B

- In reviewing all of those responses and meeting with

the city, with the Park District, with the Board of Education,

of course with HUD, of'gourse with the CHA, and in formulating

plans and responding to a large rede&elopment program, the

Receiver also developed initialiy in Kenwood/Oakland the
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concept of using rental units on a long-term lease basis for
CHA resident housing, and that was then applied and that led to
this 44-unit deveiopment.in Mohawk North that is actually the
first -housing that -- new housing that Cabrini Green residents
have moved into.

When it came time to build the 44 units, the
Receiver's fee for tHat would have been $120,000 computed at
the three percent rate. ;The CHA's brief does not mention that
the Receiver offered to accept less than tha; and, in fact,
accepted $35,000. And the briéf doesn't mention that this was
the first townhouse -- that the townhouse occasion was the
first occasion on which the Receiver could seek to be
compensatedrbecause it was the first project being built.

Perhaps this is more detail than the Court needs in
connection with the present motion. I simply wanted to put it
before the Court because we did not want to leave you with the
impressibn that those inappropriate comments by the CHA,
suggestihg a_mercéhary'attitude on the part 6f the Receiver,
were accurate 7

Indeed, Mr. Eisendrath and Mr. Shuldiner, both of the
CHA, ﬁold the Receiver that they recognized ghét the Receiver

was entitled to be cémpensatgd for efforts made in éonneqﬁion
with Cabrini Green. The qﬁestioh was not-whether but how it
should be structﬁred, out of what project funds it should come.

So then I would like to come, if I may, to the third
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point that the Receiver would like me to make. And he is, as I

- mentioned, available in court to answer any questions the Court

A

may have.

The third point is this: That from the Receiver's own

experience in creating housing pursuant to the court order
appointing him as Receiver, he has something to say about
whether it is possible, as Mr. Polikoff says, or impossible, as
CHA says, to provide housing that meets both the goals of HOPE
VI and the goals of the Gautreaux receivership.

And what he has to say is this: 1If you look at the
material that's attached as Exhibit B to the initial motion
filed, the brief filed by CHA, it includes the guidebook
published by HUD. And the guidebook makes it quite clear that.
the purposes of HOPE VI housing are, as Mr. Polikoff indicated,
quote, tearing down the eyesores that are often identified with

obsolete public housing and replacing them with homes that

"~ complement thefsurrounding_neighborhoods and are attractive and

marketable to the people they are intended to serve, end of
quote. And-TtHat they are, quote, intended to lessen .
concentrations of poverty by placing public housing in non-

Ppoverty neighborhoodé or by promoting mixed-income communities

-whefe public housing once stood, thereby ending the social and

economic isolation of public housing residents, end of Qupte.

What Mr. Levin would like me to mention to the Court

is that that is exactly what he has been doing in implementing
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Gautreaux and in using HOPE VI funds, because ABLA and the
Horner Phase II are both Rec%}ver projects that use HOPE VI
funds. So the notion of incémpatibility is inconsistent with
what is actually happening in the field.

And in doing that, the objective that is reflected in
the HUD guidebook, which is a terribly important piece of
national policy as well as Gautreaux objective, of
deconcentrating and integrating public housing residents into
the community so that they have ad opportunity for all of the
advantages that flow from that kind of “deconcentration and that
kind of integration, economic, educational, employment
opportunities, maﬁy others -- that's precisely what the
Receiver has been doing in working with "the community,'because-
there is an intensive community component in persuading
communities that CHA replacement housing will be an asset to
the community, in working with elected officials, in wor?ing_
with HUD, in working with the CHA.

The message that I have been asked to deliver, and I

_hope I have, is that there appears to-be, to the Receiver, no

Aincompatibility whatsoever between those two programs; that is,

this Court's Gautreaux objectiveé and what the Receiver is

actually doing in implementing Gautreaux housing, in some cases -

usiﬂé HOPE VI funds. ) B

If you have questions for Mr. Levin, he is available.

THE COURT: Thank you, Mr. Shakman.
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Is there anybody from HUD here who wishes to éddress
the Court?

.

MR. JENSEN: Good morning, your Honor. I am Jon
Jensen. We did file a brief response.

THE COURT: I know you did.

MR. JENSEN: Bgt we really had not been prepared to
address this particular issue, unless you had any questions for
us. - H

THE COURT: Well, by the fact that you have decided
not to file a brief and are not prepared to address the issﬁe,
I take it that my ruling really is a non-issue as far as HUD is
concerned?

MR. JENSEN: I think that is true.

I guess the only point is, we decided -- HUD decided,
that is, to defer to the suggestion in CHA's original brief.

In a footnote in their brief they cléim that the issue was not
who had development fesponsibilityvfor HOPE VI fundihg but
whether HOPE VI funded activity was subject to the basic order
af ‘the CourtT " - -
7 We had very definite opinions, very much ;éflected : 1. S
Mr. Sﬂakman's_br;ef of the Receiver, that indeed the Receiver

has all responsibility connected with the development, whether

HOPE VI or otherwise. i : ]

But CHA indicated in its footnote that that was not

the issue that was being presented to the Court. I think they
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said that that would entail an entirely different briefing
schedule and -- a motion and entirely different briefing. HUD
as a department deferred to CHA's suggestion in that regard.

THE COURT: Thank you.

MR. JENSEN: Thank you.

THE COURT: Ms. Getzendanner?

(Brief pause.)

THE COURT: Let;s take about a two-minute break for
this case so I can call one other case and let the lawyers go
on their way.

(Whereupon, the Court directed its attention to another
matter on its call, after which the following proceedings were
had herein:)

THE CLERK: Clerk 66 C 1459, Gautreaux versus CHA.

MS. GETZENDANNER: The CHA paid $35,000 for these two
volumes. They have péid him nothing more, the Receiver.

The Receiver has no contract with respect té Cabrini
Green, he has no role with réépect‘to Cabrini Green. He did

- ask for athree percent fee based on thekbuilding of the
townhouses, and knowledge of ékat was(more_than the work he had
done for which he‘couid be compensated. I believe that's‘what
he said. For the work where he coula not bé'CQQpensated,,ﬁéﬂ

- wanted that féé fo cover that work and the CHA refused. It's -

that simple.

There is no role for the Receiver at Cabrini Green and
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1 that's been clear, I think, from the outset, since 1993.
2 To the extent that HOPE VI funds were made available
3 to this Court and to the Gautreaux plaintiffs; those were
4 pursuant to a set-aside that was negotiated back in 1993 when
5 HUD was still in the case.
6 Basically what happened was, HUD agreed to 350 units
7 that could be built witﬁ HOPE VI money, provided they got
8 credit under Gautreaux for it. And so that's what brought the

9 Gautreaux order into that 350 units.

10 HUD is no longer a party to the case, at least I don't
i1 think -- has it been dismissed?

12 THE COURT: I believe so.

13 MS. GETZENDANNER: They're not here. .

14 . So the only time HOPE VI money has been useé has been

15 for that, quote, replacement housing pursuant to a negotiated

16 deal between HUD, the Receiver and the plaintiff.

17 'No other HOPE VI funds have been drawn down, nothing.

18 Nothing has been used at Cabrini Green. No HOPE VI funds are

19 used there.-—They haven't been drawn down yet. HUD is waiting

20  for the Court's order. ] 7 - - _

21 ' So_there is no precedent here that HOPE VI funds have

22 been used willy—nilly for ieplacement,hodéing. That's not what

23  has happened. - "

24 The public housing, a program that HOPE VI presents,

25 is wildly different from the Gaﬁtré§ux judgment. We belieye
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there are geographic requirements in the HOPE VI program. The
whole thing talks about neighborhoods where distressed public
housing exists. |

If CHA were to submit an application that met the
terms of the decree, it would provide 50 percent of any funds
used for new construction would be used in general areas. And,
Judge, it's the CHA'S position that that is a non-starter.

That will not be approved by HUD.
| THE COURT: I think HUD has had the opportunity to
speak to that point and apparently has-chosen not to.

MS. GETZENDANNER: Pardon?

THE COURT: I say, HUD has had the opportunity to
speak to that point and apparently has chosen not to.

MS. GETZENDANNER: There's no question that we have a
letter from HUD that says that we cannot draw down tbe HOPE VI
funds unless we get this Court's approvél, and that's what -
drove us to file our motion. And we do not believe that the
Court_hés ju;isdicﬁion’over the HOPE VI funds. |

. The HUD lawyer who wrote the letter, I am told, was
reprimanaed for writiné that letter.- I don't think there's any
@asis for HgD's'conclusion that the injunction governs HdPE VI.

g They looked at the prdér;appointing the ﬁeceiver,

plaintiffs have no authority. So the fact that the Receiver's

order is broadly stated is not terribly relevant to what we are
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raising with this Court, which is, what is the scope of this
injunction. V

Now, I think the best way to talk about why HOPE VI
isn't covered by the injunction is to assume that it is. 1If
HOPE VI applies to -- or, I'm sorry, if the injunction applies
to HOPE VI, what will happen is that to present a competitive
application to HUD we will need a waiver from this Court. We
cannot submit a program that calls for 50 percent of new
construction in general areas.

‘It's the waiver process that is the most intrusive,
and we've spent a lot of time in our briefs talking about the
waiver process. But here's how it goes in reality: CHA needs
to get a Qaive; from the Court to do a HOPE VI program. That
means the Court will ask us to negotiate with Mr. Polikoff, as
plaintiffs' representative. And that's a perfectly appropriate
thing for the Court Eo do, to ask the parties to sit down --

‘THE COURT: It'é'gone on for a couple decades.

ﬁs._GETZENDANNER: Yes, no éuestion about it. So we
will sit-dowmrand negotiate. ]

‘ Mrl:?olikoff ﬁill_bégin the negotiations by first
examiningAwhatgheighbofhood itris weire focusing on; next, what
bﬁiid}ngs_ do we want to demolish; next, what buildings do we
want to fehabilitafe; next, where are wé~§oiﬁ§ to build thé :

replacement housing; and then it's going to go all the way down

to tenant selection and then to all of the other miscellaneous
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things that were brought to the attention of the Court by the
Receiver in connection with Horner.

So the negotiation that would be}tequired by the
Court, and properly so, would bring the plaintiffs into the
whole program. It's very intrusive. I don't think that their
statement that all they care about is new construction -- the
new construction of new'units is just part of the whole. 1It's
part of the whole program designed by CHA.

So they are going to want to negotiate from the
beginning, and in order to get an agreed waiver we would have
to negotiate.

Now, when CHA negotiates and they agree on a waiver

- and they bring it to you, they're not happy with that order.

That's what they've been able to negotiate. That's not what
they wanted, it's not what they hoped for, but it was what they
were¥able to negotiate. -So you would be subjecting the entire
HOPE VI program to that process because you cannot expect any
appllcatlon to meet the HOPE VI objectives and comply w1th the

injunctiom. -—Fhe injunction will have to be waived.

And I think when you look at it that way, how can the

injunction cover this; this whole program, which is designed to

_ rehabllltate nelghborhoods Wthh are in llmlted areas’ ) o don t

== all the social services, for example -= 20 percent of the

funds have to be used for social services. I don't think you

can build the units in general areas and have social services
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make any difference.

The whole thing is pointing to neighborhood
redevelopment and ig's a new program. We cannot agfee to waive
the HOPE VI requirements. CHA has no power to do that.

I think when HUD was in the case this Court had a lot
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of authority because the HUD consent decree required them to

build so many new units, but that authority is now gone. The

Court can't tell HUD what to do, and I don't think the Court

would want to.

I think that really would interfere with the

federalism concerns.

Mr. Polikoff argued in terms of HOPE VI presents an

opportunity for desegregation opportunities for his class.

HOPE VI does not provide a desegregation opportunity in the

general areas;

it simply does not. And that's what the whole

injunction is tilted toward, building in general areas. 1It's

way to achieve integration. It's a 30-year-old way{ it's not

the way Congress is doing it today.

THE COURT: What about the language in the HOPE VI

manual? Tt -seems to be consistent with the aims of the -

plaintiffs.

in the City of Chicago. How can building in the few remaining

MS. GETZENDANNER: Judge, think of the general areas

géneral areas in the city héLp the reconstruction of the Robert

Taylor home neighborhood? It can't. It's unconnected. It's

not part of the program.

It's an integrated‘broéram,‘it*
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b 4 requires demolition, rehabilitation, Section 8 certificates,
2 building of new replacement units and social services, job
3 training; the whole thing, all devoted to that neighborhood.
4 And the goal is to make it an economically diverse
5 neighborhood.
6 I don't think you can take a line out of a handbook
7 and ignore the legisIative history, the language of the
8 statute, the fact that this is a new program that's supposed to
9 reform public housing policy. 1It's a brand new program. 1It's
10 never been before this Court before in-this context directly:
13 Does HOPE VI apply? 1Is it governed by the injunction?
12 The CHA is required under HOPE VI to work with the
13 local government, which is the City of Chicago. There's no
T 14 requirement to -- there's no opportunity to use HOPE VI funds
15 for any remedial injunctive relief. After the Cisneros
16 set-aside for the 350 units, éongreés amended the act and said
17 that's not going to»happen ggaih. So there really is no
18 opportunity to use those monies foé the Gautreaux remedy.-
19 - .We-did not respond to the cases cited in
20 Mr. Polikoff's brief'-— he made that point ;; because éhey’are

21 generélAstatements and totally inconsistent with the Seventh

- 22 Circuit. ~ ]

23 " So if you look at the Seventh Circuit law, I don't

24 think since alliance to end repression, which was my case -- I

25 -don't think there's been a consent deéreg that the Seventh

W
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Circuit hasn't sent back for re-writing, which I think the
Rockford case -- or totally rejected} they set it aside. So no
consent decree has survived Seventh Circuit scrutiny.

I think there was a recent case --

THE COURT: CHA has never moved to terminate the
consent decree: :

MS. GETZENDSNNER: Nor do we want to, Judge.

THE COURT: With your track record in the Seventh
Circuit, it might be in your interest to do so.

(Laughter.)

MS. GETZENDANNER: We think that the evidentiary
battle necessary to establish the grounds for changing the
injunction would be very divisive for the community. You know,
is there segregation, who;s responsible for it, what impact ‘
does white flight have on it, what impact does any number of
factors heve te do with it. We don't want that fight, Judge.
We don't want it for the community. - o _

<::j?;;;%%%§;::;;ﬁremedy should stay in placey In the

event futﬁre¥fundiﬁg is made available which would permit the

CHA to build housing in general areas, where we have an
opportﬁniiy te_use that funding for that purpose, a Gautreaux -

remedy will be there. fPerhaps at thét time we wilI“move to™

vacate the decree, but there is no need to do that now. _

Just as the Court held that the Section .8 certificates
are not“governed'by*this decree, there is no distinction
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between that analysis and the HOPE VI funds.

We agree that the HOPE VI new construction, forgetting

—
that it is replacement housing, that-dees fall within the

definition of dwelling unit{/;Q/;uestion about iE)/)But we are

———

asking the Court to construe inj i in a way that{s
consistent with its requirements, and its requirements are
geographical.

Judge Austin required the building of housing in
general arees. He said, if you're going to build, build one
here and three there, and now it's 50/50. And those kinds of
requirements only are applicable to new housing, housing that
adds to the stock.

THE COURT: How do you square that with the language

" that Mr; Polikoff read about replacement housing in the decree?

' MS. GETZENDANNER: In the what?
THE COURT: How do you square that with the language
that Jﬁdge Austin used which sbecifically dealt with

reéiacement housing, the language that Mr. Polikoff read

before? — ~——™ =~ -

MS. GETZENDANNER: I don't recall him saying that.

- THE COURT: Okay. - - ~ -

MS: GETZENDANNER: Surely the rehabilitation process
of existing housing was left to the CHA. e : B -
Mr. Polikoff, what did you say?

- THE COURT: Well, he will have a chance in. a minute.
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MS. GETZENDANNER: I would like to respond. I just
AOn't recall what he said.

THE COURT: I w;ll let you respond to that later, if
need be.

MS. GETZENDANNER: Okay.

I don't think that the Court should interpret the
order as applying to 'HOPE VI because it is, in effect, an
injunction against the CHA from applying for the funds. That's'
exactly the essence of it.

The CHA knows they're not going to get funds if you're
going to build in general areas, so we can't apply. And we
would suggest to the Court that that's as a result of the court
order. And that raises concerns, federalism concérns,
separation of power concerns, which we have addressed in our
brief.

Judge, the program, the HOPE VI program, cannot be cut

into pieces. 1It's an integrated, complex solution.- Congress

has said it's new, it's to reform a new way of thinking about

public housing.- It is clearly designed to repair neighborhoods
that have been_destroyéq by distressed public housing.

-There is no possibility that we can apgly for funds

and expect tO‘GSé-thqseifuhds for general areas.

We've gone back and forth in our briefs about who said

what to whom. And again, we don't want an evidentiary battle

here, but there are SOmegth;ngs_that are in the record,
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including the letters Mr. Polikoff sent to you. But there are
a}so clear indicia that plaintiffs have known for years that
HOPE VI funds were not considered to be under the ;njunction.

On July 11, 1996, Mr. Cisneros wrote to Mr. Polikoff,
and that's at Exhibit D attached to our original memorandum,
and he says, as a matter of law we cannot use HOPE VI funds as
a set-aside for Gautreaux. As a matter of law we can't do
that. A set-aside to the Receiver is not appropriate because
the statute in the first instance leaves to the public housing
authority's‘discretion whether it wants to apply for a HOPE VI
grant at all and how it would want to use the funds for which
it applies.

So that's a clear statement by the then secretary of
HUD that the HOPE VI money could not be used for the Gautreaux
remedy, and this is after the 1993 set-aside, which did get
through but thch Congress then condemned with an amendment to
the law. I withdraw condemned. ‘They made sure it wasn't goihg
to happen again. -

“So-the plaintiffs- have known. We think that their
appiicatién on the-éection 8 certificates is pretty positive
proof that they didn't thlnkAHOPE VI was governed.

There S nothlng in the record that should be blndlng
on the CHA that thELI view is that the injunction covers HOEE
VI funds. I don't think there's anything in Edwin Eisendrath's

letter from several years ago; I don't think there's anything
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THE COURT: No, and I understand that completely.

MR. POLIKOFF: Okay.

—

THE COURT: I am just concerned about whether the

persons in the new housing in the general areas will, by

necessity, not have the benefit of the HOPE VI dollars for

these other ancillary activities.

MR. POLIKOFF: It's up to CHA, your Honor, and I refer

to the example of Horner, In Horner a vote was taken -- which

is not a HOPE VI project but which CHA acknowledges in its

brief in many respects is like a HOPE VI project.

The tenants were given an opportunity to express their

choice with respect to the form of replacement housing, on

site, in the neighbor@god, in other neighborhoods, scattered

site or Section 8. Roughly about half chose one, half chose

the other. So half of the Horner people have been dispersed to

other neighborhoods of the city.

Are the job training dollars, if there were any at

~ Horner, all the social services activities at Horner, to follow -

those people—to-West Rogers Park? That's for CHA to decide or

not to decide. I think it's pretty clear that they are not.

Indeed, there was supposed to be a family needs -

assessment taken under the Horner consent decree of all of ihe

- people, and my ﬁnderétanding is it's pretty well decided not to

take such an assessment of people who have chosen to leave.

But even-if it is taken, not to folloé_up—the services.
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Ms. Getzendanner is right when she says there is a
neighborhood focus to HOPE VI activities, and the focus on the
neighborhood of the job training dollars would be perfectly
appropriate.

If CHA wanted to offer any of those social services to
people who moved, it would be up to them. They could do that;
nothing to prevent tiiem. We are not asserting, have not
asserted, any claim by»a;Gautreaux on anything but the
replacemeﬁt housing, where it's located.

THE COURT: Okay.

Ms. Getzendanner --

MR. POLIKOFF: By the way, I want to add a footnote to
what I just said. That's consistent with the language of HOPE
VI. HOPE VI talks, as I quoted to you, about replacement
housing going into qon-poverty neighborhoods. There is not one
indication in the st;pute_or the guidebook that the HOPE VI
proponent, in this case ;HA, has got to follow those people
into non-poverty neighborhoods wiﬁh job training.

~The~who;ertheory of desegregation is that if you

enable familiés to move into non-poverty neighborhoods, they -

where access to jobs is better, where schools is better and _~

they have a lesser need by reason of their location for social

services.

THE COURT: You quoted some language earlier of Judge
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Austin's that applied to replacement housing in particular.
Ms. Getzendanner, I think _—

MR. POLIKOFF: Yes. I think Ms. Getzeneanner ig == 4%
pains me to say this, your Honor -- right and that we were not
right in this respect.

THE COURT: ALl right.

MR. POLIKOFF: I think what she is referring to and
what you were asking about was language that I quoted from the
judgment order. 7

'~ THE COURT:. Okay.

MR. POLIKOFF: And it referred -- it didn't use the
word replacement. It did talk in terms of housing provided
directly or indirectly by CHA, whether in a structure owned in .
whole or in part by CHA, whether or not newly constructed or
not, et cetera. It did not use the word replacement.

- THE COURT: It did not use the word replacement.
Okay. That's fine.

It's your contention that that language embraces -

'replacemenf“nﬁgsing, is that correct? -

—- MR. POLIKOFF: Well, not only the language embraces

- it, but as I argued, that's the rational thrust of the order,

because through replacement housing you can provide -

desegregation opportunities. But}falso, that your prior

orders, the nunc pro tunc and subsequent orders --

- THE COURT: I understand mygprior<orders} I just want
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to make sure we all have the same reference to Judge Austin's

MR. POLIKOFF: When I say embraces -- answer you
affirmatively by saying, yes, it's my contention it embraces
replacement housing, I mean that not because it says that in so
many words, but that it obviously sought to cover all kinds of
housing provided by CHA which could be used to provide
desegregation opportunities, and replacement housing answers
that description.

THE COURT: Okay. Thank you. i

MR. POLIKOFF: Thank you, your Honor.

THE COURT: Do you want to reply to either of those
points, Ms. Getzendanner?

MS. GETZENDANNER: No. I'm happy to have his
concession. i

MR. SHAKMAN: Mr. Levin asked me if I would poke my -

nose in for a moment. May I?.

_THE,COURT: VSuré.
. "MR:TSHARMAN: He asked me to make this po@nt, that
Cabrini(,éorner I1, which is a HOPE VI progfam,ﬁaﬁd ABLA, which
Ain&ol;es HOPE VI monéy,:none of those requifed_a waiver from

_ Gautreaux to permit a HOPéiVI‘appli§ation. He asked me to

- underscore that point for the Court. . - ~

Therefore; the statement that automatically you must

have a Gautreaux waiver in order to implement a HOPE VI
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activity, for example, in those revitalizing areas, is not
correct.

And I am going to resist the urge to further debate
the scope of the --

THE COURT: You don't have to debate any ancillary
issues. I understand your position.

MR. POLIKOFF: Your Honor, might I make one more
observation? :

THE COURT: Yes.

MR. POLIKOFF: Ms. Getzendanner has repeatedly said,
both today and in the briefﬁ, they couldn't file a HOPE VI
application that provided 50/50. The answer is that in your
Horner order you have clearly recognized that housing on site,
if done under the right conditions imposed by your orders, as
at Horner, mixed income and so on, under revitalizing
conditions, is an altefhative way of providing desegregation
opéortunities to the plaintiffs. And the Horner precedent
stands'agaiﬂst the contention that theronly way is to do 50/50.

-“THE—COURT: Okay. Thank you.

MS. GE?ZENDANNER; fbur Honor, I just make the -

“observation that there's ?our orders to which we could agree -- -

CHA éouid agreé tofthose orders. The CHA cannot agree to

divert money from HOPE VI to general areas.

THE COURT: Okay. -Thank you very much.

. I will rule in due course and due course will be soon.
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Thank you.
MR. POLIKOFF: Thank you, your Honor.
(Which were all the proceedings hadbat the hearing of
the within cause on the day and date hereof.)
CERTIFICATE
I HEREBY CERTIFY that the foregoing is a true,
correct and complete transcript of the proceedings had at the

hearing of the aforementjoned cause on the day and date hereof.

QFM%WQMJ’V 5/5/ o\

Official Court Reporter ¥ Date
U.S. District Court

Northern District of Illinois

Eastern Division
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PURPOSE OF THE HOPE VI PROGRAM

HOPE V1 was criginally concerved as a demonstration program which would
promote fundamental changes in the way PHAs developed and administered public
housing, and in the way HUD related to those PHAs. its purpose was and remains to
revitaiize severely distressed or obsolete public housing developments. HOPE Vi is a key
ingredient in the Department of Housing and Urban Development’s Transformation of
Public Housing efforts. The elements of public housing transformation that have proven
key to HOPE VI include:

1. Changing the physical shape of public housing. This includes tearing down the
eyesores that are often identified with obsoleta public housing and repiacing them
with homes that complement the surrounding neighborhoods and are attractive and
marketable to the psople they are intended to serve, meeting contemporary
standards of modest comfort and liveability. HOPE VI funds should be used to
create institutional and physical structures that serve the needs of public housing
residents over the long term in a cost-effective manner.

- Establishing positive incentives for resident self-sufficiency and comprehensive
services that empower residents. Programs should be outcome-based, directed at
residents moving up and out of public housing.

3. Enforcing tough expectations through strict occupancy and eviction rules, such as
the "One Strike and You’re Out” policy supported by the Housing Opportunity
Program Extension Act of 1998 (Pub. L. 104-120; approved March 28, 1996). The
goal of these rules is to improve the quality of life for residents, create safer, family-
friendly snvironments conducive 10 leaming, and make areas around public housing
more atractive 1o businesses that can create well-paying jobs.

4.  Lessening concentrations of poverty by placing public housing in nonpoverty -

neighborhoods, or by promoting mixsd-income communities where public housing
once stood alone, thersby ending the social and economic isolation of public -
housing residents, incrsasing their access to quality municipal services such as
schools, and increasing their access to job information and mentoring opportunities.

- B » &mim_p_amm;wm other agencies, local govemments “nonprofit

organizations, and private businesses to lcvmgc support and resourcss, ‘whaether
financial or in-kind.

1.A7

DRSS




AN e

LIRS Rl Sl R EAS AT ERS

HOPE V1 ACTIVITIES AND PROGHAM REQU!REMENTS

' !n the absencs of program Regulations, each HOPE Vi grant is governed by the

NOFA under which the grant was awarded, and the Grant Agreement executed between -
the Grantee and HUD. .

I addition, the administration of grant and sub-grant funds is subject to all

applicabie rules, reguiations, and palicies issued by the Office of Management and Budget
(OMB), the General Accounting Office (GAQ) and HUD, and to other applicable state and
Federal laws and reguiations.

1.

<

3.

_The followmg is a list of eligible HOPE V1 activities and the carresponding HUD

reguiations that apply.

P

Total or partial demolition. of buildings ar dispasition of property (subject to the

- requirements of section 18 of the 1937 Act (42 U.S.C. 1437p). Demuolition and
dispesition activity funded bv HOPE VI must be conducted in accordance with 24
CFR part g70.

’ Capital costs of majer recanstruction, rehabilitation, and other physical

improvements (including energy retrofits) (subject ta TDC limitations). ,Rehabiiitation

and physical improvement activities must be conductad in accardance with 24 CFR -
968.112(b), (d), (e), and (g)-{a), 24 CFR 968.130, and 24 CFR 368.135(b) and (d).
These provisions were published in the Federal Register on March 5, 19396 (61

FR 8712, 8738), and are inciuded in the May 1, 1996 codification of the Code of

' Federal Regulations. .

Capital casts of replacament housmg lnciudmg hcmeownershxp housing (subject to i

TRC lu'mtatmns!-

" Public housing dwdopmenf (including an-site reconstruction as well as construction-

of off-site housing) funded by HOPE VI must be conducted in accardance with 24
CFR part 941. (Streamiined 941 subparts A-E were puhf shed in the Federal
Register on July 22, 1996.)

Mixed finance deveiopment must be conducted i accordanca with 941 subpart F
(published in the Federal Register on May 2, 1996 (61 FR 18708, 18714)).

Units a&quired or otherwise providéd for homeqwnas’iﬁp‘under section 5(h) of the =

- 18937 Act must be administered in accordance with 24 CFR part 906; housing
opportunity programs of construction or substantial rehabilitation of homes must be
administered in accordance with 24 CFR part 280 (the Nehemiah Program);

Housing activities under the HOPE Il program must be conducted in accordance
with 24 CFR subtitle A, appendix B; =

Housing activities under the HOPE Il program must be conducted in accordance
with 24 CFR subtitle A, appendix C;

1.D1



- U.< ucpaniment of Housing and Urban Developr. .t
, Sacretary’'s Representalive B

November 14, 1995
Distribation: 11/17/95 kac

Execative Offices
) J. Shuidiner S. Oriaikhi =
-y : A. Vargas Pistill/Oweas
—d e L Nesoa . R Prescent
, E Moses - - A. Rodrigeez
i ) Dr.C.Adsms — _ A. Ratyna
H.Hollou = Flle _
- - o _ M. Johasos > -
_ o - - R. Mounocchio - " _
Mr. Daniel Levin Ty - ~ D. Moore - e

Chairman i S s . :
The Habitat Company . , - . . =
350 West Hubbard Street _ o R
Chicago, IL 60610 ==

RE: Cabrini Green Development Program

Dear Mr. Levin:

Tﬁis will confirm oﬁr understanding and agreement that as Receiver
undervthe court order in the Gautreaux case, you will perform the function
of CHA's "development manager" for the Cabrini Creen development program,
including the Hope VI program, similar to the manner in which you are
functioning in the Henry Horner Homes development progran.

Sincerely,

dwin Eisendrath
Secretary's Representative

EXHIBIT
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u. S DEPARTMENT OF HOUSING AND'URBAN DEVELOPMENT
' THE SECRETARY

WASHINGTON, D.C. 20410~ -0001 * ' : - =

June 2, 1995

‘Chicago Housing Authority
Board of Commissioners
626 W. Jackson Blvd. -
Chicago, IL 60661

SUBJECT: Declaration of Substantial Breach and Substantial
Default of the Annual Contributions Contract

T -

-—
-

Dear Commissioners:

, By this letter the Department of Housing and -Urban .
Development ("HUD") hereby accepts the resolution of the Board of
Commissioners of the Chicago Housing Authority, adopted on
May 26, 1995, whereby the Board transferred operational control
of the operations of the Chicago Housing Authority to HUD. The
Department also acknowledges the re51gnatlons of all of the
present members of the Board provzded for in the Board’s May 26 -
resolution. )

On June 13, 1972, the Chicago Housing Authority (the
“Authority" or "CHA") and the Secretary of the United States
Department of Housing and Urban Development, entered into
Consolidated Annual Contributions Contract No. C-1014, which as -
amended from time to time is hereafter referred to as the "ACC."

Pursuant to Sections 501 and 502 of the ACC, HUD_ has
determined that the Authority is in Substantial Breach and
Substantial Default of the ACC as such terms are defined in
- Section 506 and 507. Specifically, you have failed to:operate
the housing projects, developed with Federal financial _ -
~ assistance, .for the purpése of providing decent, safe, and w =
sanitary hous;ng “within the financial reach of low-income
families as required by Section 201 of the ACC.  This violation
‘constitutes a Substantial Default under Section 506" (4)- of the-
"ACCS-. Moreover, you have. flagrantly failed to maintain the = .= _ - _
- projects in good repair, order and condition “as required by i
Section 209 of the ACC. 1In addition you have flagrantly failed
to operate the housing projects in an efficient and economic
manner consistent with the requirements of Section 201 of the.

_ ACC. These violations constitute a Substantlal Breach under
Section 507(7) of the ACC. - E

. - These contractual violations also constitute the occurrence
of a Substantial Default as that term is defined in Section 6(j)
of the United -States Housing Act of 1937 (the “Act") and
24 C.F.R. Section 901 05(y) .

EXHE?T
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In accordance with Sectlons 501 and 502 of the ACC,
Section 6 (j) of the Act and 24 C.F.R Section 901.215, upon the
occurrence of a Substantial Breach or a Substantial Default, the
Local Housing Authorlty shall, upon demand by the Government,
~ deliver possession of the projects to the HUD.

HUD recognizes CHA’s cooperation to remedy these violations
as evidenced by the Board’s voluntary transfer of the CHA's
projects and assets, including the day-to-day control over the
operations of the CHA to HUD. On the effective date of this
resolution, May 30, 1995, HUD took possession of CHA’s projects.

During HUD’s possession of CHA’s projects, HUD’s rights and

obligations are defined by Section 505 of the ACC and by
‘24 C.F.R. Section 901. 220(a). The ACC and the regulations :
explain that during possession of the projects, HUD assumes the
operational responsibility of any or all existing public housing
projects administered by the CHA.! In addition, the ACC allows
HUD, while in possession of CHA’s projects, to act in its own
name and on its own behalf or to act as the CHA. ACC, Section

- 505(B). The requlations further support HUD's ability to act
excluszvely as the CHA during posseSSLOn. 24 C.F.R. Section
901.220 (a).

- ‘Consistent with Section 505 and 24 C.F.R. Section 901.220
(a), HUD, while in possession of the CHA projects, will act in
the name of and on behalf of the CHA. HUD’s possession of the
CHA’s projects does not, however, supersede or replace the CHA
Board of Commissioners as created in accordance with Illinois
statutes. During HUD’s possession of CHA’s projects, the CHA
-Board loses all authority and power to operate and create policy
'relatxng to its public housing projects. However, the CHA
remains liable for its acts and omissions prior to the effectlve
date of HUD’s possession. In addition, post—takeover, HUD, in
‘its legal capacity as the CHA, does not impose liability on HUD
for-any acts or omissions committed by HUD, acting ih its legal

-~. ' capacity as the CHA, while in possession of the projects. In-
- other words, CHA and HUD retain their separate legal identities.

B

Once-agaln “thank you ‘for . your splrlt of cooperatlon. It is-
i =< my 'sincere- hope that-substantial and positive change can-be made
- for the benefit of the-reSLdents of Chlcago s-publlc hous;ng. —

' ] ' - Slncerely, ;
L | ~ . // %Lnry G Clsneros L
1 Thls breach determination does not alter or affect

- existing court orders running against CHA, lncludlng ltS present
receivership for development. :




Edwin Eisendrath
Chairman

Joseph Shuldiner
Executive Director

Executive Committee
Rosanna Marquez
Artensa Randolph
Timothy W. Wright IIT
Dr. Mildred Harris

Ed Moses

Deputy Executive
Director for Community
Relations & Involvernent

Ana Vargas

Deputy Executive
Director for Finance and
Administration

Jerome M. Butler
( General Counsel

Sincerely,

626 West Jackson Boulevard ® Chicago, [llineis 60661-5601@ Telephone (312) ’

(>

= B~ &

The Chzcago Housing Authority

April 30, 1997

Mr. Daniel Levin
Chairman

The Habitat Company
350 W. Hubbard St.
Chicago, lllincis 60610

Dear Mr. Levin:

SUBJECT: TRANSMITTAL OF EXECUTED HORNER HOPE VI
AND ABLA/BROOKS EXTENSION HOPE VI
DEVELOPMENT MANAGEMENT AGREEMENT

Enclosed is one (1) original executed Hormer HOPE VI and
ABLA/Brooks Extension HOPE VI Development Management
Agreement dated April 21, 1997. This document details provisions for
The Habitat Company to perform development manager sesvices for
the 350 public housing replacements units contemplated under the
HOPE VI Program. ABLA/Brooks Extension will receive 200
replacement public housing units and Henry Hormer homes wiil receive
150 replacement public housing units.

Please do not hesitate to contact Andrew Rodriguez of my staff at

- (312) 791-8500, Extension 4501 if you have any questlons or ifwe can

provnde assistance.

/Joseph Shuldiner -

Executive Director

Enclosure - - » ==

~ -cc: Andrew Rodriguez, Director, Redevelopment Division

Valerie Jarrett, Executive Vice-President, The Habitat Company
Phillip Hickman, Senior Vice-President and Director of Scattered
Sites, The Habitat Company

EXHIBIT
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HORNER HOPE VI AND
ABLA/BROOKS EXTENSION
HOPE VI DEVELOPMENT MANAGEMENT AGREEMENT
April 21
‘This AGREEMENT ("Agreement") is made and entered into as of «, 1997 between
the Chicago Housing Authority, a municipal corporation organized and existing under the laws of
the State of Illinois (the "Authority"), and The Habitat Company, an lilineis corporation ("Habitat").

RECIT

A. The Authority is a public housing agency authorized to operate public housing in the City
of Chicago pursuant to the Illinois Housing Authorities Act. Daniel Levin and The Habitat
Company were appointed Receiver for the development of all non-elderly CHA public
housing development programs on August 14, 1987, by the U.S. District Court (Gautreaux
Case).

B. The Authority submitted an application to the United States Department of Housing and
Urban Development ("HUD") for funding of a Hope VI-Urban Revitalization
Demonstration Program (Hope VI) pursuant to which HUD authorized the development
of 200 units of housing to replace units scheduled for demolition in the public housing
development community known as Brooks Extension (IL 2-31), which is a part of the
combined public housing property known as ABLA (Abbott, Brooks, Loomis, Addams)
and 150 units of housing to replace units scheduled for demolition in the public housing
development community known as Henry Horner Homes - Phase II (IL 2-19), and
Extension (IL 2-35), all as described in the application.

C. HUD approved funding for the Hope VI-Urban Revitalization Demonstration Program
and pursuant thereto, HUD and the Authority plan to enter into an Implementation Grant
Agreement (Form HUD- 1 044) to develop 200 replacement public housing units for the -
total amount of twenty-four million four hundred eighty-three thousand two hundred fifty
dollars ($24,483,250), and to develop 150 replacement public housing units for the total
amount of eighteen million four hundred thirty-five thousand three hundred dollars
($18,435,300). e : .=

D. Hope VI provides for the integration of public housing units into a sustainable, mixed-
income community, which requires coordinated and comprehensive planning, and
it effecnvalmplementatlon of the plan. -

E. -The Authority dgsires*to contract with Habitat to be development manager for the 350
_ _ public housing replacement units contemplated under HOPE VI Program (The Program).
The Authority may desire to delegate to Chicago Metropolitan Housing Development
Corporation (CMHDC) certain responsibilities/activities referred to in this Agreement as
those of the Authority.

["\phil'sspthorrerthopeb\developd wpd l
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F. Notwithstanding this contract, the terms of the Receivership Order in the Gautreaux Case
dated August 14, 1987, appointing Daniel Levin and The Habitat Company as Receiver
for the development of all non-elderly CHA public housing development programs
(Receiver) are not affected or altered in any way by this contract.

NOW, THEREFdRE, in consideration of the mutual covenants and agreements set forth
herein, the parties agree as follows:

Obligations of Habitat and the Authority. Habitat and the Authority shall cooperate with
each other in coordinating and managing the planning and implementation of the
Program in accordance with the provisions of the Program in accordance with the
provisions of the Annual Contribution Contract No. ILO6GURDO0___ (Note: issuance by
HUD is pending at this time (the "ACC")), as the same may be amended from time to
time, a copy of which is attached hereto as Exhibit "A" and incorporated herein by
reference. Habitat agrees that in performing its obligations hereunderit will comply with
all applicable laws, including but not limited to, the applicable provisions of the United
States Housing Act of 1937, as amended, the ACC and the applicable HUD regulations
and HUD handbooks, but nothing shall prevent Habitat from requesting the Authority to
seek a waiver of any of the applicable provisions of any of the foregoing. Habitat
understands that although the Authority may request a waiver from HUD, there is no
guarantee that HUD will grant such a waiver. In such event, Habitat shall not be relieved

of performing its obligations hereunder in accordance with all applicable laws and
regulations.

A. Planning Phase. The Authority in conjunction with Habitat shall solicit comment from

the City of Chicago agencies, elected officials, community and business organizations
and residents of ABLA. The Authority and Habitat shall solicit qualifications and
proposals from, and retain design professionals and other consultants deemed necessary
by Habitat to assist in the physical planning and coordination of the development
contemplated. The Authority shall review with Habitat the proposals and approve of the
contracts for the selected design professionals and consultants.

Habitat and the Authority shall solicit and analyze the proposals in light of the comments
_ received. Habitat shall assist, as requested, and cooperate with the Authority with regard
to the preparation of a revised HOPE VI Revitalization Plan for submission to HUD, if
necessary, and after seeking approval from counsel for the Gautreaux plaintiffs, shall
- prepare a request to the U.S. District Court for permission to build replacement public
housing in the ABLA area by declaring it 2 “Revitalizing Area.”

B. Implemer_ltat-ivgn Phase. Upon the Authority's and HUD's approval of an acc?e:ptable
development program (the "Approved Program"), Habitat shall in co_operation with the

L:\phil\ssp\hornerthopeb\develepd wpd 2
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- Authority, be responsible for all aspects of the implementation phase of the Approved Program

including, without limitation:

1) Land acquisitign, as necessary;

2) Unit design and density;

3) Determination of form of construction arrangement and negotiation of terms
thereof,

4) Development budgets for each phase of the Program;

5) Selection of design professionals and consultants;

6) Negotiation of contracts with developers selected by Habitat to implement the
Approved Program and

7 Supervision of the construction during the construction phase and coordination with

the Authority and HUD during the warranty and post-construction phases.

The Authority and Habitat shall each delegate a staff person as the Official Representative
(O.R.) to respectively represent the Authority and Habitat in business matters regarding this
Agreement. The O.R. (or his/her designee) of the Authority shall provide prompt review of

any request for approvals by Habitat. Examples of situations/activities requiring prior
approval by the Authority’s O.R. are:

Contracts to acquire real property;

Final design and the development site plan;

Selection of design professionals and consultants;

Construction contracts; -

The total development cost (TDC) budget prepared for HUD approval.

oo TP

The Authority’s approval of the total development cost budget attached hereto as Exhibit B
expressly authorizes Habitat to expend and draw down funds from CHA to the extent the
amounts are within the limitations in the following budget categories: -administration,
planning and IOD, site acquisition (except for the property purchases).

Habitat shall advise the Authority in advance of all communications, presentations and
submissions to government officials, community organizations or representatives in
connection with its role as Development Manager for the Program. Should the Authority
deem it appropriate for Authority personnel to become involved in the aforesaid activities,
Habitat shall fully operate with the Authority in any such effort. .

Personnel and Performance Habitat shall devote such time and personnel as necessary for the
diligent, effective, thorough and careful performance of its duties hereunder. Habitat agrees
to use its best skill and judgment in the performance of its obligations hereunder and to
cooperate with Authority staff or agents in promoting the interests of the Approved Program.
Habitat agrees to provide timely administration and advice, and to provide professional
superintendence and administration of the work related to the Approved Program. .

-~ -
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D. No Employer/Employee Relationship. Notwithstanding the foregoing, it is explicitly

acknowledged that Habitat is engaged as an independent contractor for the performance of
the services described herein. The Authority and Habitat are not partners, or joint venturers,
and have no employer/employee relationship.

o Compensation. Habitat shall be paid a development manager fee ("Developer Fee") equal
to the greater of 3% of the Total Development Cost ("TDC") or $3672.49 per unit, for each
completed unit of public housing under the Approved Program. This fee is provided for in
the "planning" category of the Development Budget. Additionally, Habitat shall be
reimbursed for all administrative costs directly associated with site acquisition,
administration and planning ("Costs") listed in the Development Budget. Notwithstanding
the foregoing, the sum of all Developer Fees and Administrative Costs payable by the
Authority shall not exceed the greater of 7% of the TDC, or $8569.14 per unit, whichever
is greater. The portion of the Developer's Fee attributable to each completed unit shall be
eamed and paid upon completion (denoted by issuance of a Certificate of Occupancy by the
City of Chicago) and transfer of such unit. Costs shall be paid within 3Q days of receipt of
an invoice. Habitat shall invoice the Authority no more than once each month.
Notwithstanding the foregoing, it is expressly agreed to and acknowledged that the Authority
shall not be responsible for the payment of salaries, wages or other employee compensation
and benefits, FICA, payroll taxes, administrative costs, or any federal, state or local taxes
relative to Habitat's business. In addition to the above fees and administrative costs to
Habitat, the Authority shall receive fees of 3% of the TDC.

The Program contemplates the development of public housing but there may also be market
rate housing in a mixed-income setting. To the extent that Habitat receives any development
management fees or other compensation in connection with its role in the planning for and/or
development of market rate housing, such fees or other compensation shall be divided

between the Authority and Hab1tat as follows: 1/3 (Dne third) to the Authority, 2/3(two thirds)
to Habitat.

3.  Resident Qutreach. The Authority shall be the principal public spokesperson with respect to

A the Approved Program. As such, the Authority shall coordinate with, and be the principal
communication link to the ABLA residents, their official representatives and their consultants.”
The Authority shall provide Habitat advance notice of such meetings and communications and
shall cooperate-with Habitat to fac111tate the coordlnatxon “of such cornrnumcanon by Jomt

~ attendance at such meetings. - _ SRR =

The Authority shall be responsible for the demolmon and social service components of the
Hope VI Program.

4.  Cooperation of the Parties. The Authority and Habitat agree to fully cooperate with one
another to carry out the planning and implementation of the Approved Program. Both parties
agree to execute and deliver any all documents reasonably requested by the other or required

l:\phiI\ssp‘homer\.‘mpcé\dévelcpiwpd = 4 - 1% —



by any governmental authority relative to the Approved Program. The parties agree that if
modifications of the ACC or waivers of HUD regulations or provisions are necessary to
appropriately implement the Program they will seek such amendments or waivers from HUD.

5.  Indemnification. The Authority shall indemnify and hold Habitat harmless from and against
all liabilities, costs, damages and expenses (including without limitation, reasonable attorneys'
fees, disbursements and amounts paid in settlement of claims) incurred by Habitat in
connection with the Authority's breach of any of its duties and obligations under this
Agreement, except any resulting from the gross negligence, or willful breach of any obligation
under this Agreement by Habitat, its agents, or others under its direct control. Habitat shall
indemnify and hold the Authority harmless from and against all liabilities costs, damages and
expenses (including without limitation, reasonable attorneys' fees, disbursements and amounts
paid in settlement of claims) incurred by the Authority in connection with Habitat's breach of
any of its duties and obligations under this Agreement, except any resulting from the gross
negligence of Authority or its willful breach of its obligations under this Agreement.

3

6.  Temm. The term of this Agreement shall commence on the date hereof and shall expire upon
completion of the Approved Program unless sooner terminated in accordance with the terms
hereof. In the event that the (Program or) Approved Program is terminated, or otherwise
limited or forestalled for reasons beyond the Authority’s control, the Authority may, at its
option, terminate this Agreement by written notice to Habitat. Upon termination of this
Agreement, including termination pursuant to default, as provided in paragraph 7, Habitat
shall immediately refrain from entering into any further contracts or agreements with respect
to the implementation of the Approved Program, subject however to its obligations as
Receiver, to the extent any obligations exist. Habitat shall also transfer to the Authority, at the
time and-in the manner reasonably directed by the Authority, all of its right, title and interest
in completed and uncompleted work, supplies, materials, contracts, agreements, guarantees,
books, papers, reports, records, plans, specifications, drawings, surveys, schedules, reports,
and all-other property resulting from and related to the performance of Habitat's obligations
under this Agreement. Habitat shall be relieved of all responsibility to provide any further
services hereunder and the Authority shall assume all and full responsibility for all matters and
contracts assigned to it and for the performance of Habitat’s obligations hereunder.
Furthermore, upon such termination, Habitat shall be prornptly paid all compensation for
services provided pr1or to such termination. — —

7.~ Default. In the event that Habitat breaches any of its duties or fails to meet any of its
obligations hereunder, the Authority shall notify Habitat in writing of such breach or failure.
Habitat shall have thirty (30) business days from the date of receipt of such notice to cure such
breach or perform such deficient obligation. It shallbe an event of default if Habitat has failed
to cure any breach or correct any performance deficiency within thirty (30) business days after

_receipt of notice given in accordance with the terms of this Agreement. Upon the occurrence
of an event of default, the Authority shall have the following rights and remedies. - -
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(@) The right to terminate this Agreement as to any or all of the Approved Program
activities effective at a time specified by the Authority;

(b)  All other rights and remedies available at law or in equity.

The parties acknowledge that this provision is solely for the benefit of the Authority and
that if the Authority permits Habitat to continue to perform despite Habitat's default,
Habitat shall in no way be relieved of any of its responsibilities, duties or obligations
under this Agreement nor shall the Authority waive or relinquish any of these rights.

The remedies under the terms of this Agreement are not intended to be exclusive of any
other remedies provided, but each and every such remedy shall be cumulative and shall
be in addition to any other remedies, existing now or hereafter, at law or in equity. No
delay or failure to exercise any right or power accruing upon any event of default shall
impair any such right or power nor shall it be construed as a waiver of any event of
default or acquiescence thereto, and every such right and power may bg exercised from
time to time and as often as may be deemed expedient.

Minority and Women Business Enterprise Commitment. Habitat agrees to comply with
the terms and conditions of the Authority's Minority Business Enterprise ("MBE") and
Women Business Enterprise ("WBE") conditions, provided, however, that the Executive
Director may waive the MBE and WBE participation requirements. The MBE and WBE
schedules are attached as Exhibit C.

During the term of this Agreement, Habitat hereby agrees to provide, and to contract with
all contractors and subcontractors performing work/services pursuant to this Agreement
to provide, opportunities to the Authority Residents in accordance with C.F.R. Part 135.
The MBE and WBE schedules and 24 C.F.R. Part 135 Participation plans shall be-
attached hereto as Exhibit C and incorporated by references as if fully set forth herein.

Audit Requirement. Habitat shall keep books, documents, paper, records and accounts in
connection with the Approved Program accessible and open to audit by the authority,

"HUD, the Comptroller General of the United States or their duly authorized

representatives, and allow inspection, copying, abstracting and transcriptions. Habitat
shall make'these records available to the Authority at reasonable times during the -
performance of this Agreement. In-addition, Habitat shall retain all such documents and
records in a safe place and make them available for at least three (3) years after the final
payment is made in connection with this Agreement and all other pending matters are -

closed. a _

Payment of any invoice by the Authority does not constitute a waiver of the Authority's
rights to subsequently question, compromise or request repayment or future credit for any
invoice previously paid. Habitat shall maintain records showing actual time devoted and
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10.

11.

)

costs incurred.

Drug-Free Workplace. Habitat should establish procedures and policies to promote a
"Drug-Free Workplace" and should notify all employees of this policy for maintaininga
"Drug-Free Workplace," including the penalties that may be imposed for drug abuse
violations occurring in the workplace. Habitat agrees to notify the Authority, in writing,

if any of its employees are convicted of a criminal drug offense in the workplace no later
then ten (10) days after such conviction.

Conflict of Interest and Anti-L.obbying. No member of the governing body of the
Authority or other units of government and no other officer, employee, or agent of the
Authority or other unit of government who exercises any functions or responsibilities in
connection with the Approved Program to which this Agreement pertains, shall have any
personal interest, direct, or indirect, in this Agreement. No member of or delegate to the
Congress of the United States or the Illinois General Assembly and/or Authority
executive and senior staff or employee shall be admitted to share in any part of this
Agreement or any financial benefits arising thereunder.

Pursuant to the conflict of interest requirements in OMB Circular A- 1 02 and 24 CFR
§85.36(b)(3), no person who is an employee, agent, consultant, officer, or appointed
official of the Authority and who exercises or has exercised any functions or
responsibilities with respect to HUD assisted activities, or who is in a position to
participate in a decision making process or gain inside information with regard to such
HUD activities, may obtain a financial interest or benefit from the activity, or have an
interest in any contract, subcontract, or agreement with respect thereto, or the proceeds
thereunder, either for itself or for those whom it has family or business ties, during his or
her tenure with the Authority or for one year thereafter. Furthermore, the Authority
represents that it is and will remain in compliance with federal restrictions on lobbying
set forth in Section 319 of the Department of the Interior and Related Agencies
Appropriations Act for Fiscal Year 1990, 31 U.S.C. subsection 1352, and related rules
and regulations set forth at 54 Fed. Reg. 52,309 ff. (1989), as amended.

Compliance with HUD Regulations. In addition to the obligations stated in Paragraph 1,
Habitat shall comply with the applicable provisions of HUD regulations, and all state and
local laws, ordinances and executive orders including, but not limited to, the Uniform
Administrative Requirements contained in 24 C.F.R. §§ 85.1 et seq,, (1993), as-amended;
Title VI of the Civil Rights Act of 1967 (42 U.S.C. 2000d et seq.,); Fair Housing Act (42
U.S.C. 3601-20 et seq.;); Executive Order 11063;-as amended by Executive Order 12259; -
Age Discrimination Act of 1975 (42 U.S.C. 6101 et seq.,); Rehabilitation Act of 1973 (29
U.S.C. 794); Davis-Bacon Act, as amended (40 U.S.C. 276a-276a-5): Contract Work
Hours and Safety Standards Act (40 U.S.C. 327 et seq.); National Environmental Policy
Act of 1969 (24 CFR Part 58); Clean Air Act (42 U.S.C. § 7401/et seq.,); Federal Water
Pollution Control Act (33 U.S. C. § 1251 et seq.,), as amended; Flood Disaster Protection
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Actof 1973 (42 U.S.C. 4106); Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (42 U.S.C. 4601); Executive Order 11246, as amended
by Executive Orders 12086 and 11375; Lead-Based Paint Poisoning Prevention Act (42
U.S.C. 483 1 (b)); Executive Order 12372; Copeland "Anti+Kickback" Act (18 U.S.C. §
874 and 40 U.S.C. § 276); Byrd "Anti-Lobbying" Amendment (31 U.S.C. § 1352);
Debarment and Suspension (Executive Orders 12549 and 12689); and the regulations
implementing the laws as set forth in 24 C.F.R. Section 85.1 et seq., (1993), as amended.

Governing Law : Dispute Resolution. This Agreement will be governed as to
performance and interpretation in accordance with the laws of the State of Illinois.

All claims, disputes and other matters in question arising out of, or relating to, this
Agreement or the performance thereof may, if so elected by-a party, be submitted to, and
determined by, arbitration if good faith negotiations among the parties do not resolve
such claim, dispute or other matter within sixty (60) days. Such arbitration shall proceed
in accordance with the Commercial Arbitration rules of the American Arbitration
Association then pertaining (the “Rules”), insofar as such Rules are not inconsistent with
the provisions expressly set forth in this Agreement, unless the parties mutually agree
otherwise, and pursuant to the following procedures:

(a) Notice of the demand for arbitration shall be filed in writing with the other party
to this Agreement and with the American Arbitration Association. Each party shall
appoint an arbitrator, and those party-appointed arbitrators shall appoint a third neutral
arbitrator within ten (10) days. If the party-appointed arbitrators fail to appoint a third
neutral arbitrator within ten (10) days, such third neutral arbitrator shall be appointed by
the American Arbitration Association in accordance with the Rules. A determination by
a majority of the panel shall be binding.

(b)  Reasonable discovery shall be allowed in arbitration.

() The coé-ts and fees of the arbitration, including attorney’s fees, shall be allocated
by the arbitrators. - .

(d) The award rendered by the arbitrators shall be final and judgement may be entered
in accordance with applicable law and in any court having jurisdiction thereof.

" Patents and Copyrights.- The Authority reserves an exclusive, perpetual and irrevocable

license to reproduce, publish or otherwise use, and to authorize others to use, for the
Authority’s purposes, including, but not limited to, commercial exploitation: (a) the
copyright or patent in any work or deliverables developed in connection with the
implementation of the Approved Program under this Agreement; and (b) any rights of

- copyright or patent to which Habitat purchases ownership with the funds awarded

pursuant to this Agreement. If HUD determines that the patent or copyright, which is

s A 8
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either developed or purchased by Habitat serves a federal government purpose, a royalty-
free, non-exclusive and irrevocable license shall vest in HUD.

Any discovery or invention (37,C.F.R. part 40) arising out of, or developed in
conjunction with the work to be perforthed under this Agreement shall become the
exclusive property of HUD and be promptly and fully reported to HUD for a

determination as to whether patent protection on such invention or discovery should be
sought.

15.  Religious Activities. Habitat agrees that in connection with this Agreement: (a) it shall
not discriminate against any person on the basis of religion and shall not limit
employment or give preference in employment to persons on the basis of religion; (b) it
shall not discriminate against any person applying for employment on the basis of
religion and shall not give preference to persons on the basis of religion; and (c)it shall
provide no religious instruction or counseling, conduct no religious wqrship services,

engage in no religious proselytizing, and exert no other religious influgnce in connection
with its performance hereunder.

16.  Miscellaneous.

A. Further Assurances. Each party shall hereafter execute and deliver such further
instruments and do. such further acts and things as may be required or useful to

carry out the intent and purpose of this Agreement as are not inconsistent w1th the
terms hereof.

B. Reporting. Each quarter, during the term of this Agreement, Habitat shall prepare
" a written report to the Authority describing the status of the Approved Program.

_ Specifically, the report shall include an accounting of all expenditures made or
incurred in connection with the Approved Program, and summaries of actions
taken pursuant to Paragraph 1(b) hereof. Said report shall be delivered to the
Executive Director of the Authority no later than the 20th day following the
beginning of each quarter. In addition, Habitat shall attend regularly scheduled-
meetings at such time intervals the Authority deems desirable regarding Hab1tat s
progress in unplementmg the Approved Program. :

Cs Au hg rity. Each 1 party warrants and represents to the other that its execution of
-this Agreement has been duly authorized and the individuals signing: thlS
_ “Agreement on behalf of each party have the authority to do so.

D. - Construction. The paragraph captions used in this Agreement are for the purposes
7 of convenience only and are not intended to, and shall not, affect the meaning,
interpretation or construction of the text of this Agreement.

l:\phil‘@p‘»homeﬂhopeG\develop? wpd 9
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H.

ntire Agreement: Amendment. This Agreement constitutes the entire agreement
and understanding between the parties with respect to the subject matter hereof. It
may not be modified or amended except with the written consent of both parties.

Confidentiality. Each party, for itself and its agents and employees, agrees that the
documents and information made available to it (other than documents and
information otherwise available in the public domain) are to be held by each party
in the strictest confidence, that copies shall not be distributed to any party other than
such parties whose knowledge of such documents and information is reasonably
necessary to effect the purposes of this Agreement.

Enforcement Costs. If either the Authority or Habitat brings an action against the
other party to enforce the terms hereof or to declare rights hereunder, the prevailing
party in any such action shall be entitled to recover from the other party costs, -
reasonable attorney's fees and any other expenses incurred in connection therewith.
®

Notices. All notices, waivers demands, requests or other communications required
or permitted hereunder shall, unless otherwise expressly provided, be in writing and
be deemed to have been properly given, served and received (i) if delivered by
messenger, when received; provided that no item shall be deemed received unless
such messenger obtains a written receipt therefor, (ii) if mailed, on the third business
day after deposit in the United States mail, certified or registered, postage prepaid,
return receipt requested, (iii) if telexed or telecopied, twenty-four hours after being
dispatched by telex or telecopy with confirmation of valid transmittal with a copy
delivered by mail in the manner set forth in subsection (ii) above, and (iv) if sent by
commercial overnight carrier, prepaid for next day delivery, on the next business day
after delivery to such courier, in each case addressed to the party's address appearing
below: -

Authority: Chicago Housing Authority
626 W. Jackson Boulevard = -
7th Floor : B

_ Chicago, Illinois 60661
i _Attention: Executive Director

Habitat: The Habitat Company
350 West Hubbard Street
Chicago, Illinois 60610
Attention: Chairman

1\philssplhomerhop=éidevelop? wpd - 10 ) ) B



or to such other address(es) or addressee(s) as any party entitled to receive notices
hereunder shall designate to others in the manner provided herein for the service of
notices.
IN WITNESS WHEREOF, Habitat and the Authority have executed this Agreement as of the day
and year first above written

THE CHICAGO HOUSING AUTHORITY

~ THE HABITAT COMPAN
By: Q\,\/\ V’J By: ﬁ’b{!/
Executive Director

Chairman

1:\phil\ssp\homenthopes'developd. wpd
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#f° The Chicago Housing Authority

| Sepember 9, 1996

Office of Public Housing Investments
U.S. Department of Housing and
Urban Development

451 Seventh Street, SW., Room 4138

Washington, DC 20410
Dear Mr. Hornig:

It is my pleasure to submit this HOPE VI application to contimie the revitalization ak
undcrwayattthem'yHomcrHomesandtobemredevelopmcmatthc3500
complex known as ABLA. .

HOPEVImcrmcaltomeconnmwdrecoveryandlong-termsustamabﬂnyofﬂn :
Wlmmemostseverclydxsuusedpubhchmmgdcvclopmcmsmmemnon,me
wholly dependent on the HOPE VI program to redevelop these
underscore the overwhelming need, memndmryconvmhnguagemm
appropriation bill would require the demolition of nearly I9Munﬂxofwbhchamit’:"‘

mghnmwhﬂeupgradmgandexpaxximgdnaﬁardabhhmsmgswckmw _
Threehxghnmhavealrudybecntomdownatﬁenryﬂomet.andtwomorewﬁl‘be_:_
demolished later in the year. chhcememhmsmgmummmonmmeﬂitfng
site and in the surrounding community. - Thnacﬁwtyhasbeenmccatﬂytt
redevelopment of the entire Near West side of Chicago, transforming a desolate, paverﬁF
stricken inner city area into a vibrant mixed income corfimunity. This HOPE VI fundi '
would add 150 units of new low rise housing to the 466 asits already under ios;
Lor in the planning stages. Allofthelmmmﬂtbmhonzndoffmemnbedxvﬂeﬁeqmﬂy

betweenvexlowmcemenﬂworhngfmnﬂm

mmmmﬂmmamm&mmmdmm@“
dﬂnptdatedhghnmandﬂwoommmononOOreplacemmmoa hé. =

e-and ‘on vacant parcels in the vicinity. ABLA is also included in the
vacancy consolidation plan—reloanon has begun m two sepm secdomo?

'I'hankymforywrcons:derauonoftmsﬁnnmgrequest.

 ;

;-,.mﬁmuwa.mm:.cim’. . is’ s

!

\""%;

|

mccrely, _
o - _,‘_\il::i’;"ﬁr,, L 4
/q ’7/L¢é>("4 ‘ ; . " T
/] John Nelson : 2l R ._:.' . .- -

~3Deputy Executive Director, rations =
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the CHA' lly mat the axpectad goals for the quarter. The Authority received an overail average of *C* for its
1988 score. The Authority is not on the *modemization troubled lig: *

3. Audit
8. CHA .

The FY 84 found CHAtoboln_ddnglnaminmpsyﬂmcﬂﬂbwm“om&nsdwmm.
Immediately upon ‘arﬂval the new HUD managemaent taam deveicped a ampnhons&o plan to address the
outstanding MUD findings; many of thesa findings have been successiully addressed as notad in the dratt FY 96
sudit )

b. Habitat (as recsiver)

On June 21, 1996, upon compietion of their audit of Soth the Scatiered Sits Program and the Chicago Metropoiitan
Heusing Development Corperation (CMHDC)/The Habitat Company Joint Venture, Pest Marwick LLP issued the
statsment that the Sits Demonstration Program compiied, in all meterial respects, with al HUD and .
government accounting requirements and standards for the year ended December 31, 1996,

4. Implementsation
). CHA

The CHA is confident of its capacity to quickly implement the HOPE V1 Revitaizstion Program at Homer Homes.
First, as noted above, the CHA hae made a strong commitment of time and resources (o [ts redeveiopment program -
. forward aggressively st four deveiopments. In April 1996, the CHA estabiished a separate

, charged with oversight of thess various redeveiopmant efforts. This divigion, having been
intimately involved in the HOPE W1 proposal will e perfectly poised o begin the necessary next steps in

b. Habdiat (ss

 Implementation of the program can begin quickly under the deveiopment management of The Habitat Comgany
since they are fully a8 Recaiver for CHA's Scattared Sita Program. Staffing (acquisition, pisnning,
canstruction A t. accounting, sdministration) and processes (RFPs, design, community reiations, Section

3, otc.) are currently in operation.
8. Prior experience In financial / leveraging / partnership ;

A8 rioted above, If is o0ly under the leadership of the new mansgement tsam that the Authority has made progress

in the revitaiizstion o public housing communities. However, 8t each of fts recevelopment projects described

Exhibht H: Capability — - ' ‘47 - | Pege H2 of 3




SENT BY:

—_—

above, ihe CHA is
<A is committed o
Clty agenciss. The
piay a significant role
revitaization plan.
Receivership

3. CHA

-

Foliowing the takecver

of the Secretary’ R

b. Habitat (as recsiver

In 1887, The Habitat

(non-eiderty) Housing
Based on Habltat's
company is aiso under

management and all
Proposed Staffing

See organization charts

in 1995, HUD is still legally responsible for the operations of the Autherity through the person

y 5=22-898 § 12724

mwmwmpmmmma. The
man-mmmwwmmmmmumnm
Metropoiitan. Housing Deveiopment Corporation (CMHDC) a CHA subsidiary may aiso
pursing innavative financing partnerships to ensurs the impiementation of the proposed

ntative—who acts as CHA Chairman.

was appointed by Federal the Court as Receiver for CHA's Scattered Site
rogram. The last of the 1,608 units (approximately 250) are currently under construction.
and success in compieting these programs in a costeflective and timely manner, the
tract to CHA in joint venture with CMHDC, an affiiste of CHA, to deveiop 375 units under
. "Demonatration Program.” Habitat is responsibie for the acquisition of land, planning, development, construction

ted accounting functions.

from CHA and Habitat beiow.

312 641 5570:& 3

3122633270~
e o

L

Tl MABTAT COMPANY

umunmmwmum

| CHAIRMAN |
PRESDENT g |
|
, u:cum[wcl pass. | 7 - [ samom WLI raga. |
L s ‘ J
. — . noounI saANAGER | =
L ] | _l
[/ vsmons | suaning | constmucmion | accounting |
IA—A_AFGII HaNARAR : un'ul - GONTIEM.I!
ACGUIJﬂOﬂ . COOIBIJTOII C“ROILTORI I‘TALP
- SPRCIALISTS ACCOUNTANTS

HOPE V1 ORGANZATICNAL CHART
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1. Partnershipe
3. The CHA will
V1 Program (M

Bt with The Habditat Company as deveicpment manager for the impiementation of the HOPE

and Brooks Extension). The Habitat Company is a full service resl estats arour.g.
management and development company. Habitat (s the court appointad recsiver for the ceveicpment of The
Chicago Housing Authority's Scattered Sita (non-eiderly) program. Under this program, Mabitat has compietad cver
1,350 untta and has additional 330 units under construction. Habitat will be respensibie for implementing the plan
cantained in this dpplication. The financial arrangement will be similar to that approved by HUD for deveiopment a3

' the Recsiver. The Habitat administrative costs are budgetad at 4.5% of Total Development Cost and the
development fee (3 3%. Other administrative funds are for CHAICMHDC staff and overhead.
The seif-sufficiency program is being carried out through a joint partnership of twe social servics consortiums
airsacy serving the area: 1. The West Side Consortium has existed since 1635 and is made up of 18 organizations
and 100 service providers who sarvice the needs of the Near West Side generally and which has as its mission the
"Raising of funds and other resources for the redeveicpment, ransformation and economic integration of the Near
Wast Side" (fuller explanation of ssch member organizstions background and secvice specialty can be found under
Exhib E,) and 2 muwwmommgon.muumwofmnmmm. hesith, day care,
education, and jgb training providers who presant serve Homer. This newly formed parnership brings hundreds of

to Horner residents for saif-sufficiency. The group will presently use existing funding to streamiine the delivary of
servicas, reduce duplication, and cooperaie with govemment agencies seeking to crests 4 “one stop”
comprehensive i sarvice mechanism to Homer residents. The group in conjunction with the HRC, BPI, and
Central West unwommmmmqukmmmmmmmam
progrm;l to bring residents to Nl seif-sufficiency. : ol -

The University and the llincis Medical Center Commission have pledged to assist in job deveiopment, job
qualification review, training, and job placement within their joint 54,000 Job empicyment bese. Both groups will
identify new and turnover jobs before they becoms svailable-and assist the Consortium in training residents for

these jobs. " ' 7 ‘ ) .

b. The contract with The Habitat éompany as development manager will enhance the CHA ability conu?l costs-
uupply‘of housing more quickly. Habitat is currently in the process of deveicping 488 Rop__lmnt

.m.wmmmuumammum. Further, these

(.05' L. . | Page 5o

Exhibit I: Cammunity and Partnerships




Marie E. Billingsly
Arnthur M. Brazier
Louis Brown

Milton Davis

Isaac S. Goldman
Handy L. Lindsey, Jr.
Daniel Solis

Graham C. Grady
Chief Operating Officer

The Chicago Housing Authority

1995

VIA MESSENGER

Mr. Edwin Eisendrath

Secretary’s Representative

United States Department of
Housing and Urban Development

77 West Jackson Boulevard

Room 2608

Chicago, Illinois

May 18,

60604-3507
Re: Application for Partial: Demolition of Low-
Income Public HouSLng (IL2=20)

Dear Mr. Eisendrath:

This correspondence is written to transmit to your-
office for approval the Chicago Housing Authority’s
("Authority") formal T“Application for Partial
Demolition ot Low Income Public Housing - IL2=20". °

4444

of 398 units at the Cabrifii Green Extension (ILz-zd),
for the following buildings:

262 units
136 units

1150-60 N. Sedgwick
1157-59 N. Cleveland

The 1157-59 N. Cleveland building is currently vacant -
and boarded-up and will be part of Phase I demolition.
The 1150-60 N. Sedgwick structure presently has an
occupancy rate of 67.94 percent and will be included .
in Phase II demolition.

The Application has been prepared in "compliance” w1th~
24 C.F.R. Part 970, Public Housing’Program-Demolition
or Disposition of Public .Housing' Projects' HUD
_Handbook and Conversion Handbook; HUD Notice: PIH 93-17
and 57 FR 46074, Requirements Relating.to the Resident
Organizations’ Opportunity to Purchase Development
proposed for Demolltion. _
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Mr. Edwin Eisendrath, HUD
May 18, 1995
Page 2

These buildings are being proposed for demolition due
to their physical conditions as well as de--
densification of the development.

Approval of this demolition request is vital to the
Authority's efforts to rebuild and extend the life of
this public housing development through the reduction
of housing density as expressed in the Authority's
May, 1993 Urban Revitalization Demonstration

Application.

The Demolition Plan and the actions proposed therein
are in compliance with applicable HUD regulations and
the Authority's— action- is  in compliance - with
applicable civil rights laws and compliance -
agreements.

Should you have any questions concerning the
Application, please contact Andrew Rodriguez,
Director, Construction Management at (312) 567-7775,

extension 1004.

Sipgcerely,

Marilyn Z. Jd

Acting Executive Director/
General Counsel

MFJ:PNB:mr -

a:Bocd. Demoiit Iet



WAL L

ot oy BCZIARMRNASY o 1 st T L L e L et T et e e, e

4.

R
R
RN

Location of Replacement Units

The proposed new units will be built on sites in community areas around the Cabrini-Green
development, and on other sites throughout the Chicago metropolitan area, in accordance with the
Gaurreaux v. Chicago Housing Authority (Nos. 66 C 1459 er al.) modified Consent Decree and
subsequent orders or waivers thereto. All sites will be selected in accordance with applicable HUD
requirements and the City of Chicago’s Comprehensive Housing Affordability Strategy (CHAS).

Devel n

The replacement housing units will be developed in accordance with time frames and requirements
of the HOPE VI Grant Agreement between CHA and HUD. The schedule, which is subject to
change with HUD approval is:

ACTION ESTIMATED TIMEFRAME

HUD approval of HOPE VI Revised Plan to
Revitalize Cabrini-Green and bond issue

Expected May 1995

Contract of Sale

November 1996

» Construction Start

December 1996

Occupancy (Date of Full Availability) for all

December 1998

replacement units

6. Resident Relocation

The building at 1157-1159 North Cleveland was vacated in October 1993 due to dangerous and
hazardous conditions. Relocation of the 1150-1160 North Sedgwick building will occur as

described in Section E and in accordance with the HUD relocation requirements. -

e YN
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Board of Commissioners

Vincent Lane
Chairman

Artensa Randolph
Viev Chairman

Robert L. Belcaster
Arthur M. Brazier
Milton Davis

Handy L. Lindsey. JIr.
Daniel Solis

Robert Whitfield

Chies Operating Officer
Dr. Daniel W, Blue. Jr.
Deputy Chier Operating
Offtcer

F. Willis Caruso
General Counsel

The Chicago Housing Authority

" August 11, 1993

Mr. Joseph P. Garaffa

Acting Regional Administrator

United States Department of Housmg
and Urban Development

77 West Jackson Blvd-Room 2608
Chicago, lllinois 60604-3507

Re: APPUCATION FOR DEMOLITION OF PARTIAL
LOW INCOME PUBLIC HOUSING PROJECT IL2-20

Dear Mr. Garaffa:
This correspondence is written to transmit the Chicago Housing

Authority’s formal "Application for Demolition of Partial Low Income
Public Housing Progect - |L2-20" to your office for submission and

. approval.

~ The Application requests HUD approval for the demalition of a 262
- unit building located at 1117-1119 N. Cleveland in the Frances

Cabrini Homes Extension (IL2-20).

This Application has been prepared in compliance with 24 CFR Part
970, Public Housing Program-Demolition or Disposition of Public

_.-Hausing Projects; HUD Handbook 7486.1, The Public Housing .

Demoilition, Disposition and Conversion Handbook; HUD Notice PiH
93-17 and 57 FR 46074, Requirements Relating to the Resident
Organizations’ Opportumty to purchasa Deve!opment proposed for
Demoilition.

. The demolition of this nineteen-story vacant structure is an integral

part of the Authority’s Urban Revitalization Demonstration (URD)
proposal submitted to the HUD Washington D.C. office in May, 1993.

In this proposal, the Authority requested $50 million dollars in URD

funding to aid in its comprehensive plan for the physical, social and
economic restructuring and rebirth of the Cabrini-Green communities.

s e | Ex#iiT £



- 3. DEVELOPMENT METHOD

The Authority intends to develop the 190 new developmentreplacementunits through
new construction utilizing a modified Turnkey Development method, wherem CHA will
acquire the sites requnred for construction. :

The additional 72 replacement units are part of the Authority’s Urban Revitalization
Demonstration program application, which permitted treatment of up to 500 units of
distressed housing in one development. The Authaority intends to combine its
development and rental program in the Cabrini area with a Mixed Income New
Communities Strategy (MINCS) Program, as detailed in the URD application submitted
to HUD on May 5, 1993. . -

Replacement of these URD units in the Cabrini Extension will be provided by a variety
of means, including the development of new low-income units in multi-family housing
complexes on existing large sites in the community surrounding area and in other
areas throughout the city and suburbs; rehabilitated apartments in the Cabrini
complex; renovated existing housing in the surrounding community; rental or purchase
of housing in HUD, Fannie Mae, and Freddie Mac foreclosed or assigned properties
through the Chicago metropohtan area. :

. LOCATION OF REPLACEMENT QNITS

The propased new units will be built on scattered sites in community areas around the
Cabrini-Green, and in other sites throughout the Chicago Metropolitan area, in
accordance with the Consent Decree (and subsequent orders) of the Gaurteaux
litigaton. All sites will be selected in accordance with the City of Chicago’s
Comprehenswe Housing Affordabll’ty Strategy (CHAS) '

Of the 500 total URD_units, the Autharity plans to replace 285 by constructmg new
low-income housing units on vacant land which presently exists in a one mile by three
quarter mile area immediately surrounding (and including) the Cabrini-Green complex.
The propaosed replacement housing will be matched with development or market rate
units to promote and economic, racial and cultural mix. The areas bounded by North
Avenue on the North; Wells Street on the East; Superior on the South; and Chicago
Rwer and Haisted on the West _

The area contains over 40 acres of land, with about 25 acres of 62 percent already
in public ownership by CHA, the Board of Educatiom, or the City of Chicago. The
remaining 16-plus acres of existing vacant land will be acquired on the open market
at the fair market value or through eminent domam with court established

compensation.

- 2
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éw— _ THE HABITAT COMPANY

December 17, 1997

Mr. Kevin Emanuel Marchman
Acting Assistant Secretary™
. Office of the Assistant Secretary for Public and Indian Housing
U.S. Department of Housing and Urban Development
451 Seventh Street SE |
Washington, D.C. 20410-5000

RE: . Submission of Development Plan for Mohawk North and Old Town Square. . -
Dear Mr. Marchman:

The Habitat Company (“Habitat™), as Receiver for Chicago Housing Authorty’s Scattered Site
Program, submitted the above referenced Development Plan (the “Plan™) on October 24, 1997. With
this letter, please note that the Plan is hereby submitted, pursuant to the Court Order, dated August
: 14, 1987, Gautreawx v. CHA and HUD, U.S. District Court, Northern District of Illinois, Case Nos.
b 66 C 1459 and 66 C 1460, by the Joint Venture between Habitat and the Chicago Metropolitan
Housi.ng Development Corporation (“CMHDC”), hereafter referred to as the “Joint Venture™.

In addition, on Pages 14and290fthePlan,ttstamthat“CHAmuﬂs. "lesemkcthosc
rcfmandaddth.efoﬂomgmmarplacc: : : $

Page 14: - Tthonthtmuc:rﬂﬂsthatrtwﬂlcomplyw:thtthmfudeoaﬁonActand
* - a.!lothcrauphcablc Federal relocation requirements. 21 :

Page 29: The Joint Venture herehy certifies, makes assurances and warmnts to HUD i’
accordance with Section 941.606 (n) of the Regulations: -

| “The is has the legal authority under State and lacal Iaw to develop public housing

_ writs through the establistanent or selection of an awner entity, and to enter inro ail
‘ - agreements and provide all assurances required under. the Regulations..” (See-
- ) ExhianEfcrcompond:nccﬁomHUDmr:gardstotbmrepmonenthcwmcpt et
' - of the lease.)- i
The Joint Venrure will be responsible to HUD for ensuring that the public housing units are
developed in accordance with all applicable public housing requirements, inciuding the ACC, and
all pertinent statutory, rcgulatory,andcxecxmvecrdcrreqmamcnts,asﬂmscmqmmmemsmaybc
amcnded&omtlmetotmm. : . )

EXHIBIT

N

. 350 Wese Husbbard Sereve - Chicgo, [llincis 60610 - Tek: 3125215400 - Fax 3125774639



Page 2 .
Letter'to Kevin Emanuel Marchman

e )
: December 17, 1997

[fyou have further questions please fes] fres to contact us ai 312.527.7471 (Jarrett), or 312.422.1680-
(Leon). . F . -

Sincerely,

The Joint Venture Between Habitat and CMEDC.

Valerie B. Jarrett '
Executive Vice President '
The Habitat Company, as Recziver
P

e : : -
Rafzel M, Leon
Executive Director
Chicago Metropolitan Housing Development Corporation

VBIMMjn

e Louis Berra -
Joseph Shuldiner
Jeffrey C.Rappin

DRAET\ADMINVCABRINIMOHEWKQOLD IV
74 . -
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THE HABITAT COMPANY
AS RECEIVER FOR ,
THE CHICAGO HOUSING AUTHORITY

SCATTERED SITES PROGRAM

PHA DEVELOPMENT PROPOSAL
CABRINI EXTENSION (IL2-20) REPLACEMENT UNITS

44 UNITS

CABRINI EXTENSION-
1L06-P002-182 = -
CHICAGO, [LLINOIS

Volume 1 of 2
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CABRINI EXTENSION (IL2-20) REPLACEMENT UNITS

44 UNITS

~ CABRINI EXTENSION
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TR, . U3, Dagartment of Housing & Urban Davelopment ;
J’ Qffica of the: Acsiatant Ganars| Counsel - Midweet !
L™ - 77 West Jackson Boulsvard, Room 2523

\“- ',': Chicaga, L. '80604-3807 - ' -

July 29, 1997

—

MEMORANDUM FOR: Richard Kruschke, Public Housing Dirsctor,
4 Office of Public Housing, Illinois State
Office, 5}?3

ATTENTION: Louis Berra, Director, Distressed and Troubled
Housing Recovery, EAPH

FRDM;tVﬁzgz; ﬁ. Nixon, Assistant General Coungel for the Midweat, .
AC

SUBJECT: Davelopment Authority Under Gautreaux

At the oral request of Richard Kruschke and Louls Berra on
July 28, 1857, we are regponding to the question of whether the
Chicago Housing Authority or the court appointed Receiver haa the
genaral responsibillity for development of non-elderly public
housing serving as replacement units at Cabrini-Green.

The August 14, 1987 Ggutremaux order appointed Danisl E.
Levin and the Habitat Cowpany jointly as recelvey to develop the
scattered site program. The ’mBcattered site program’ was defined
to ineclude all CHA non-elderly public housing development
programg which might in the future be authorized by HUD. The
December 3, 1933 oxder, the pung prp tunc orxder as we typically
refer to it, specifically gave development authority for 377
additional scattered gite units to serve as replacement housing
for Washington Park and Cabrini Grsen to the Joint Venture
comprised of the Receiver and the Chiecage Metxopolitan Housing
Development Corporation (*CMHDC*). In the same order, the Joint
Ventura was given authority for the eighteen upit Lawndale
replacement units, the 350 unit demonstration program and the 25
Pamily Self Sufficiency Program.

In the Augquat 15, 1993 Joint Venture Agreement, CMHEDC is
described as an affiliate of the CHA. Provision 5.1 of the
Agreement. states that overall management and control of the
buainess of the Joint Venture shall be vested in Habitat providad
that Habitat would consult with CMHDC on Major Decisions.

- Based on the referenced materials, it is the belief of this
office that either the Receiver, for general purposes, or the
—Joint Ventura, under the pung pro tunc ordex for specific -
projects, has development authprity. In-regard to the 377 -

: | o iy EXHIBIT -
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replacement units for Cabrini and Washington Park approved for
funding by HUD in September 1993 and 1394, the Joint Venture has
clearly been authorized by Judge Aspen. We also believe that any
funde ynder HOPE VI which go to replacement housing are currently
a Receiver responsibility. We do not believe the CHA currently
hag any development authority for non-elderly units.

We have reviewed David Sowell's letter of July 14, 1887 to
Rich Moncochio concerxning a drxaft proposal for 44 units of
replacement units for Cabrinl Green and note that Mr. Bawell says
CMHDC would have to separate from CHA and have its own identity.
If that is tzue, then the Joint Venture Agreement and the draft
proposal are inconsistent because as stated above, undexr tha
Joint Venture Agreement CMHDC is described as an affiliate of
CHA. It is our understanding the reascn behind the Joint Venture
was for CMHDC to develop expertise under the wing of the
Receiver, so it could become the development arm of the CHA.

Depending on the nature of Judge Aspen’s expected August 15,
1997 zuling it may be time for the partiss to censider dissolving
the Joint Venture and for filing a motion before Judge Aspen
based on such a discussion. It may also be appropriate to ask
the court for clarification conceraning developmgnt authority
under HOPE VI. "\

If you have further questions please send a memorandum to
the attention of Jan Elson.
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