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FOR THE SEVENTH CIRCUIT 

No. 98-1807 

DOROTHY GAUTREAUX, et al., Appeal from the United 
States District Court for 
the Northern District of 
Illinois,Eastern Division Plaintiffs-Appellees, 

v. No. 66 C 1459 
Hon. Marvin E. Aspen 

CHICAGO HOUSING AUTHORITY, 
and Executive Director Joseph 
Shuldiner in his official 
capacity, 

Defendants-Appellants. 

PLAINTIFFS-APPELLEES' RESPONSE 
TO DEFENDANTS-APPELLANTS' 

(1) MOTION FOR STAY PENDING APPEAL AND 
THEIR MEMORANDUM IN SUPPORT THEREOF FILED MAY 19, 1998, AND 

(2) EMERGENCY MOTION TO EXPEDITE CONSIDERATION OF 
MOTION TO STAY FEBRUARY ORDER AND 

EMERGENCY MOTION TO STAY MAY ORDER, FILED MAY 20, 1998 

Notwithstanding the flurryof recent filings, indeed the 

regrettable complexity of the title to this Response, CHA's two 
-

~ stay_motions pose a narrow queation: Should the Court, through 
-

granting CHA •-s motions, radically change the status quo by 

enabllng CHA to proceed with-planni?g and developmen~ of larg~ 

- numbers Qf new pUblic housing units, _free -of the desegregatiqn 

requirements of Gautreaux orders and without the participation of 

the Receiver appointed by the District Court a decade ago tB 

conduct CHA's new public housing development? 



CHA's transparent goal is to modify long-standing court 

orders to exempt 11 HOPE VI 11 (see note 3 below) from the remedial 

orders in thi§ case. Instead of seeking a modification order, 

however, CHA has sought to achieve its desired exemption first 

through a motion to 11 clarify 11 and now through two stay motions. 

This Court should reject what amounts to CHA's request for a 

11 back-door 11 modification and require it to approach the District 

Court at the front door. 

We first summarize the background and present circumstances 

that give rise to the two stay motions, and then address the 

familiar criteria for granting or denying stays. 1 

1 The two orders sought to be stayed are, respectively, the 
order of February 25, 1998 ( 11 February Order 11

), interpreting the 
1969 judgment order in this case as applying to HOPE VI,_ and the 
order of May 19, 1998 ( 11 May Order 11

), interpreting the 1987 order 
appointing the Receiver as applying to a HOPE VI application. 
For the convenience of the Court copies of the five recent 
District Court orders, commencing with the February Order, are 
attached as Exhibit A. 

Our Motion to dismiss the appeal frow the February Order is 
pending; the ground of the motion is that the order appealed from 
is not appealable. Notice of ~ppeal from th~ May Order was ·only 
recently fil~d on May 20, 1998. It is arguable that -che May 
Order is likewise non-appealable. Though it may appear to be 
injunctive in form, in fact it merely clarifies tha~ the order 
appointing the Receiver applies to a particular activi~: 

11 0ur order of August 14, 1987, .appoi-nting the Receiver, 
obligates the CHA to cooperate with t.he R-eceive:~;" and t _o _ 
provide the Receiver with the iRformation it needs. It is 
now-elear, if it was not before, that this . means that the 
~HA is to coordinate its 19~ HOPE VI application with the 
Receiver and to provide the Receiver -with ·the information it 
has requested. It is so ordered. 11 -(Exhibit A, May Order.) -

In our motion to dismiss appeal we said that if the District 
Court granted any part of our then pending motio~ for further 
relief the -order would be appealable; however the District Court 
denied our motion as moot (Exhibit A, Order of 5/21/98); the May 
Order was ent~red pursuant to a separate motion of the Receiver. 
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I. BACKGROUND AND PRESENT CIRCUMSTANCES 

Contrary to appearances, the essential history of this case 

can be simply stated in four time periods. 

A. 1966 to 1969 

In a complaint filed in 1966 CHA was charged with 

intentional racial discrimination, including in selecting 

locations for its public housing buildings. In 1969 Judge Austin 

found CHA liable as charged. 296 F. Supp. 907. Later in 1969 he 

entered a remedial judgment order. 304 F. Supp. 736. Neither 

ruling was appealed. A major thrust of the judgment order is to 

require that, over time, future public housing ("dwelling units") 

be developed in places that would afford plaintiff class families 

locational options other than the segregated ones to which CHA 

had relegated them. 304 F. Supp. at 737-39. 

B. 1969 to 1987 

An intransigent and incempetent CHA failed to perf·orm _ 

its judgment order obligations responsibly. CHA's failure~ were 

so egregious that, after the District Court had twice threatened 

to do so (498 F.Supp. 1072 - (1980), and unpublished orders of 

1-1/21/83 and 1/13/84, attached as Exhibit -B), in 1987- Judge A8f?en_=­

took the extraordinary- step -of appointlng a r_eceiver to- assume 

all of CHA's non-elderly public housing development 

responsibilities, inclu~ing applications for funding. 

(Unpublished "Receivership Order" of 8/14/87, attached as Exhibit 
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. 
C.) (Judge Aspen had been assigned the case in July 1981.) 

Among other things, CHA was directed by the Receivership Order to 

"cooperate with" and "assist" the Receiver. (Id ~ , p. 6.) The 

Receivership Order was likewise not appealed. 

C. 1987 to 1997 

Without significant controversy or need for judicial 

intervention, and with substantial CHA cooperation, the Receiver 

thereafter carried out CHA's non-elderly public housing 

development activities in two contexts. 

(i) As of a recent date the Receiver had developed or 

had under construction over 1,600 dispersed public housing 

dwelling units in a large number of Chicago neighborhoods. 

(Hickman affidavit, filed with Receiver's Statement, par. 72, Ex. 

28, p. 1.1 This activity has been carried on since 1987 and is 

ongoing. 
-

(ii) Beginning in 1993 the Receiver has been authorized 

by the District Court to develop public housing dwelling units in 

"revitalizing'!- neighborhood-s,- including replacement units i-n the . 

vicinity of ~thers already or soon-to-be demolished. To date the 

Receiver has re_9eived authority to develop about- 1,200 uni_ts of -=-

such housing in the Eorth Kenwood-Oakl~nd (Washington Park) , Near 
-

West Side _(Henry Horner) and c-abrini-Greeri ne:l--shborhoods-. (Id. I 

· pp ~ 7-8.) This act1vity too is ongoing; several hundred un1ts in 
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North Kenwood-Oakland and the Near West Side are currently under 

construction, about 175 having been completed. ( Id. ) 2 

D. 1997 to Present 

Beginning in late 1996 and culminating in a motion 

filed by CHA on September 30, 1997, to clarify the 1969 judgment 

order, the decade of cooperation between CHA and the Receiver 

dissolved. CHA sought by its motion to have the 1969 judgment 

order "clarified" so that it would not apply to revitalization 

housing, particularly such housing funded by a HUD program known 

as "HOPE VI," currently a principal source of federal funding for 

the development of public housing. 3 

2 "Revitalizing" areas are "Limited Areas" under the judgment 
order as to which however the Court has made a determination upon 

- a "sufficient showing of revitalizing circumstances such that a 
forecast of economic integration, with a longer term possibility 
of racial desegregation, could be made." (Horner Area Order of 
8/14/95 for 466 units, p. 2, attached as Exhibit D. Another such 
order, attached as Exhibit E was entered on 6/3/96 respecting 
North Kenwood-Oakland for up to 241 units.) Previously, on 
12/10/93, preliminary to later revitalization orders, the 
District Court authorized a joint venture between the Receiver 
c;;nd an ~f:Eiliate of CHA .(_!:he venture is _managed by the Receiver) 
to develop 377 units in both North Kenwood-Oakland and Cabrini­
Green. This order is attached as Exhibit F and was discussed at 
length in the oral argument before the District Cou~t, the 
transcript~£ which is attached as Exhibit G ~ S€e- pp. 9-13 of 
Exhibit G_. 

The "federally- fundecL publ--ic housing program known- a-s HOPE 
VI n- (CHA M0t_ion to _ Stay F-ebruary G-rde_r in this Court-, p. 7) 
authorizes "grants to -carry - out_ c:tn u~ban --revitalization _ 

_ -demonstration program involving major rec-onstruction of severely 
_di-stressed or ob_eolete public housing." 42 U.S.C. Sec :- 1437-f 
(note), Pub. L. L02-389, Title II, 106 Stat. 1579 (October 6, 
1992). Funding may-be used, among other things, for replacement 
housing, including public housipg. Id. Public housing p~ov1ded 
with HOPE VI funds is "conventional~ public - housing (id.), and 
according to the -HUiS HOPE VI Guidebook "must be" developed 
pursuant to the regulations (24 CFR Part 941) that -govern non­
HOPE VI -funded pu!:>lic housing. HUD ,-s Office of Public Housing_ 



In February the District Court ruled that the judgment order 

did apply to HOPE VI-funded housing as it does to any other new 

housing (the 11 February Order 11
). In May, under the cooperat.\_on 

and application for funding provisions of the Receivership Order, 

the District Court ordered CHA to cooperate with the Receiver in 

applying for additional HOPE VI funding HUD is offering to public 

housing authorities with an application deadline of June 29, 1998 

(the 11 May Order 11
). These are the two orders CHA now seeks to stay 

i .n this Court. 4 

investment Guidebook on HOPE VI: Building Communities of 
Opportunity (1997), at 1.D.1, attached as Exhibit H. One of the 
key HOPE VI objectives is 11 Lessening concentrations of poverty by 
placing public housing in non-poverty neighborhoods, or by 
promoting mixed income communities where public housing once 
stood alone . 11 Id., at I .A. I. 

4 The 11 cooperation 11 provision of the Receivership Order 
states: 

11 CHA, its agents, servants and employers shall provide 
full cooperation ~nd assistance to, and shall not 
interfere with, the Receiver in the performance of the 
Receiver's _responsibilities hereunder, including _ _ 
without limitation providing full acqess to all 
information~ records, documents, files relating to the 
scattered site -program! 11 (Exhibit C, p. 6.) 

The 11 app-li.catiQn_ for funding 11 pro'!ision of the Recei versh_ip Order 
-states: 

11 The -:Regeiver shall- have and exercise all powers of CHA 
-respec~ing the sc~ttered site program necessary and inci~ent 
to the de-vefopment and administration- crf [the scattered 
site] program, ineluding . . - submission to HUD of 
ap~li8ations for funding, development programs and other 
documents n- (Id. , - pp. 2-3.) 

- -
The 11 Scattered site program 11 is defined as uncompleted CHA 
development programs and 11 all CHA non-elderly public housing 
development programs which may in the future be authorized by HUD 
during the pendency of Civil Action ~o. 66C1459. 11 (Id., p. 2.) 
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The Receiver believed that t;he "development manager" role 

provided it with adequate power and authority to carry out its 
~ 

Receivership duties for the non-elderly public housing part of 

the HOPE VI plan for Cabrini. (Hickman Aff., pars. 55-56.) 

11 [O]perating under the title of development manager 
pursuant to an agreement with the CHA . has 
permitted [the Receiver] to fulfill what he understands 
to be the obligation that he assumed when he became the 
Court•s Receiver, and to do so in a manner that has 
been acceptable to the CHA and has avoided unnecessary 
disputes." (Exhibit G, counsel for the Receiver 
speaking, pp. 23-24.) 6 

The Eisendrath agreement for Cabrini was never signed. 

Although the Receiver performed as development manager throughout 

the first half of 1996 (Hickman Aff., pars. 28-39), and a 

development management agreement was later signed for a 

subsequent HOPE VI grant for CHA•s Horner and ABLA developments 

(Exhibit K, attached), CHA 1 s Executive Director, Joseph Shuldiner 

balked at executing the Cabrini agreement. Why? 

-
6 The _reference in the Eisendrath letter to Henry Horner is to 
a similar revitalization activity then underway. At the re~uest 
of the parties the District Court had previously designated the 
Horner area as "revitalizing" and authorized the Receiver to -
deyelop 466 units of public housing within it (Exhibit- C) . This 
was done in -connection with a separate tenants• lawsui--t against 
GHA and HUD, the -settlement of which involves qemolition of 
existing Horner public housing units and their replacement by the 
466 authorized units. ~ince the Horner _ se~tlement provided for ­
demolition and some rehabilitation of existing . public housing, ­
neither of which is a Rec~iver responsibility, ana such non­
Receiver work had to be coordinated with the development of new 
housing which is the Receiver•s charge, a working arrangement at 
Borner was developed between CHA and the Receiver uHder ~hich 
their respective H0rner activities were (and are still) ~eing 
coordinated. (Levin Aff., par. 14.) It is this working 
arrangement tQ which the Eisendrath letter refers. 
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Several answers may be gleaned from the Court filings, 

beginning with the clarification motion of September 30, 1997, 

th~ugh they date from a year and more later. 

CHA's initial positions in the District Court were that the 

judgment order only applied to 11 incremental 11 housing that 

increased the aggregate CHA housing stock, 11 new housing . 

that adds to the stock 11 (Exhibit G, p. 37) ; not to replacement 

housing (HOPE VI housing is a subset of replacement housing) , and 

that the HOPE VI program was incompatible with the judgment 

order. Neither position is tenable, as detailed below, and both 

are rejected by the February Order. 

In more recent CHA filings, though the incremental and 

incompatibility arguments have not been formally abandoned, . the 

emphasis has shifted to Shuldiner's loss of confidence in the 

Receiver, and finally to his inability to work with the Receiver, 

certainly not by the current ~OPE VI application deadline of June 

29, 1998. (CHA Motion for Stay, par. 15 . ) 

These latter rationalizations _are not credible, for as 
-

recently as September 1996 CHA was singing the Receiver's praises 

after having- 11 worked with 11 and 11 collaborated 11 with the Receiver 

jn the preparation of a HOPE VI app~ication -covering two .CHA 
. 

developments, Horner and ABLA. (CHA Motion to Expedite, Etc., 

par. _ 28.) Among otf!er things the .Horner/AB!:A ap:Qlication states: 

11 Implementation of tlie program can begin qufckly unde~ 
the development management - of The Habitat Company since 
they are fully operational as Receiver for CHA's 
Scattered Site Program ~11 

11 In 1987, The Habitat Company was appointed by the 
Federal Court as Receiver for CHA's Scattered Site 
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(non-elderly) Housing Program . Based on Habitat's 
experience and success in completing these programs in 
a cost-effective and timely manner, the company is also 
under contract to CHA in joint venture with CMHDC, an 
affiliate of CHA, to develop 375 units under the _ 
'Demonstration Program. ' " 

"The CHA will contract with The Habitat Company as 
development manager for the implementation of the HOPE 
VI program (Horner and Brooks Extension [part of 
ABLA]). . Habitat will be responsible for 
implementing the plan contained in this application. 
The financial arrangement will be similar to that 
approved by HUD for development as the Receiver." 

"The contract with The Habitat Company as 
development manager will enhance the CHA ability to 
control costs and expand the supply of housing more 
quickly. Habitat is currently in the process of 
developing 466 Replacement Units at Horner and will 
provide continuity between the existing Replacement 
Program and the Gautreaux HOPE VI Program." (Attached 
as Exhibit L is the transmittal letter and excerpts 
from this HOPE VI application.) 

Work at Cabrini came to a virtual halt about this time (fall 

1996) because of another tenant lawsuit against CHA; since no 

housing development work was proceeding at Cabrini, the Receiver 
-

chose not to bring the Cabrini situation to the attention of the 
-

Court at that time. (Levin Af£., par ~ z1; Hickman Aff._, par. 

47.) But by mid-1997 ~elationships with CHA had ~eteriorated 

badly at Horner where work- was ongoing (eabrini was st~l~ 

stalled), leading- the Receiver _tQ request the assistance of the 

District Court in the Horner disputes. ~Lev1n Aff., - par~ 23.) ~ 

In that cont~xt the Receiver _advised the District Court of the 

Cabrini HOPE VI difficulties as well. (Id., par. _ 26.) 

The Court -Urgeci_ CHA and the Receiver to attempt to work out 
- -

their differences, offering to appoint a special master as 

mediator, and for a time the parties did negoti_ate, a process 

10 



that ended when CHA filed its clarification motion on September 

30, 1997. (Id., pars. 28-38.) 

In abbreviated form the procedural ~ituation from that date 

to the present is as follows: 

9/30/97 CHA motion to clarify judgment order 

2/25/98 District Court ruling ("February Order") 

3/20/98 CHA motion to stay February Order 

5/12/98 District Court denial of stay of February Order 

5/18/98 Receiver motion for cooperation order 

5/19/98 District Court ruling ("May Order") 

5/19/98 CHA motion to stay February Order (Court of 

Appeals) 

5/20/98 CHA moticn to stay May Order (District Court) 

5/20/98 CHA motion to expedite consideration of motion to 

stay February Order (Court of Appeals) 

5/20/98 CHA motion to stay May Order (Court of Appeals) 

5/22/98 District Court denial of stay of May Order 

Against this background the questions before the Court are 

whether under the familiar criteria applicable to stay motions in 

a Court of Appeals, CHA's two pending stay motions should be 

granted or denied. 

- II. STAY OF THE FEBRUARY ORDER SHOULD BE DENrED 

It is a temptat~on to turn immedi ately ~o the threshold 

- burdens CM 1 s motion cannoe- sustain, "a subst~n_tial - showing of 
-

likelihood of success, not merely the-possibility .. II Matter 

of Forty-Eight Insulations, Inc., 1_15 F.3d -1294, 1301 (7th Cir. 

l997) , and "proof of irreparable harm," TY, Inc. v. CNA 

Accessories, Inc., 13? F.3d 1167, 1172 _ (7th Cir. 199~) - . However, 
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because a stay of the February Order would constitute such a 

perversion of the very purpose of a stay, we first discuss the 

status quo. 

A. Status Quo 

The office of a stay is to preserve the last peaceable 

state of the parties before the outbreak of war, 11 last actual , 

peaceable uncontested status which preceded the pending 

controversy. 11 LaRouche v. Kezer, 20 F.3d 68, 74, n . 7 (2d Cir. 

1994), quoting Black's Law Diet. 1410 (6th ed. 1990). Accord, 

Ramsburg v. American Invst. Co. of Illinois, 231 F.2d 333 (7th 

Cir. 1956); St. Charles Manuf. Co. v. St. Charles Furn. Corp., 

482 F.Supp. 397, 405 (N.D. Ill. 1979). 

11 [T]he very purpose of an injunction is to preserve the 
status quote ante. That is a rather elegant piece of 
Latin which means the last existing state of peaceable , 
noncontested conditions which preceded the pending 
controversy. [T]he CQmplete phrase is status quo 
ante bellum which literally means 'that state of things 
before the war began. ' 11 Religious Tech. Cont. v. 
F.A.C.T. NET, Inc., 901 F.Supp. 1519, 1523 -(D. Colo. 
1995) . 

Unquestionably the last peaceable status here was that the 

parties viewed the judgment order as applicable to HOPE VI-funded 

new non-elderly public hou&i~g, and acted accordingly. To wit: 

·cabrini-Green-: ~-

Respecting CHA's first HOPE VI award, CHA flat-out told HUD 
-

that Cabrini ~ s _ HOPE VI replacement housing would be sited in 
- -

accordance with Gautreaux: 

11 The proposed new [Cabrini replacement] units will be 
built on sites in community areas around the Cabrini-

12 
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Green development, and on other sites throughout the 
Chicago metropolitan area, in accordance with the 
Gautreaux v. Chicago Housing Authority (Nos. 66 C 1459 
et al.) modified Consent Decree and subsequent orders 
or waivers thereto." 7 

Later the "development plan" for the very first replacement 

units at Cabrini was submitted to HUD "pursuant to the Court 

Order [in Gautreaux] by the joint venture between the Receiver 

and an instrumentality of CHA. 8 In addition, as we have seen, 

the Eisendrath letter confirmed CHA's understanding and agreement 

that the Receiver would act as development manager for the 

Cabrini HOPE VI project "as Receiver under the court order in the 

Gautreaux case . " 

Horner/ABLA. 

CHA's second HOPE VI grant was for both Horner and ABLA. 

CHA concedes that this application was prepared cooperatively 

with the Receiver (CHA Motion to Expedite, Etc., par. 28), and 

the application itself states, "Habitat will be responsible for 

implementing the plan contained in this application." 9 

7 Letter dated March ;8, 1995, and excerpt from accompanying 
"Appl:i,cation for -Partial Demolition of Low Income Housing - IL2-

-20," attached as Exhibrt M. The March 18, 1995 commitment to 
complianc~ with Gautreaux- in the- siting of HOPE VI repla_cement 

_ hous~ng was a continuation of commitments made -previously. 
- _Anothe~ e~ample is included in Exhibit M. 

8 Letter -dated necember 17, 1997-; from the Habitat--led joint 
venture between Habitat and- an affiliate of CHA, and cover pages 

-of- PHA Development Proposal, both a&tached as Exhibit N. 

9 _ Because CHA represented t~at -no replacement housing was 
contempl~t~d, the Receiver did not participate in the application 
for CHA's remaining HOPE VI award for Robert Taylor Homes. 
(Hickman Aff., par. 59.' 
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Thus, the last peaceable state of the parties before 

controversy began was one in which CHA believed and acted as if 

the judgment order applied to HOPE_.._vi replacement housing. HUD 

and the District Court, by the way, had the same understanding --

BUD's Midwest counsel wrote of his belief "that any funds under 

HOPE VI which go to replacement housing are currently a Receiver 

responsibility (see Exhibit 0 attached) , and the Court early on, 

in its order of December 10, 1993 (Exhibit F), authorized the 

joint venture composed of the Receiver and a CHA affiliate to 

develop 190 replacement units at Cabrini. 

CHA's contrary characterization of the status quo is that it 

has prepared "[t]wo successful HOPE VI applications" both 

"without interference by the receiver" (CHA Memo. pp. 24, 12), 

and that no contempt or other proceedings have been commenced on 

that account (id. at p. 28). Yet as soon as ·it learned of the 

first (Cabrini) application the Receiver asserted its positio~ of 

development authority respecting replacement housing and sough~ 
-

to - negotiate a resolution. (Levin Aff. beginning at par. 18, 

Hickman Aff. beginning at par. 18.) It apparently succeeded (the 

Eisendr~th letter) , then brought the disagreement to the 

attention of the ·court in July 1997, well before CHA filed its 

cla:rific_ation motion, and sought .thereafter to carry out the 

Court's req~est to - negotia~e the differences until CHA4 S 

-
clarificat1on motion in September 1997 -ended ~hat effort. (Levin 

AfL, pars. 25-28, Miller Aff. beginning at par. 7.) 

Attempts -to settle differences out of court are to be 

'-- encouraged and courts will not ".impel every disputant -to 
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immediate litigation, without first seeking amicable settlement, 

for fear of being accused of undue delay." Massachusetts Mutual 

Life Ins. Co. -~· Assoc. Dry Goods Corp., 786 F.Supp. 1403, 1427 

(N.D.Ind. 1992, citations omitted). The status quo to be 

preserved is not a "photographic replication of the circumstances 

existing at the moment suit was filed"; if, as here, a defendant 

has "proceeded with a course of action known to be disputed," 

then courts may "defin[e] the status quo as the last peaceable 

uncontested status that existed before the dispute arose." Id., 

786 F.Supp. at 1427. 

CHA's stay motion must therefore be denied on the ground 

that by rendering the judgment order inapplicable for the 

duration of an appeal to the development of HOPE VI-funded public 

housing, staying the February Order would radically change the 

last peaceable status quo. To illustrate: It i~ the Receiver, 

not CHA who has submitted the developmen~ plan for the first 

replacement units at Cabrini (Exhibit N), 9nd it is the Receiver, 

not CHA, who by contract with CHA is "respons i ble for 
-

implementing the plan contained in [the Horner/ABLA HOPE VI] 

application." (Exhibit - K.) Staying an order that confirms the 

Receiver's ~uthority to act in these respects would amount to 
. - - - -

divesting the Receiver of these Cabr~ni _ and Horner/ABLA roles 

roles - the Receiyer ·is playing, ~v~n as these words are ~being 

written, by agreement with CHA. It is hard to imagine a more 

dramatic change in the present relationship of the parties than 

would be wrought by such a "stay." Simply put, for the duration 

of the _appeal -such a "stay" would effectuate the radical change 
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sought by CHA's clarification motion. As Judge Aspen put it in 

his order denying stay, "[A]n exemption for HOPE VI would have 

required modification of the judgment order." (Exhibit A, Order 

of May 12, 1998.) 

B. Likelihood of Success. 

Does CHA make a "substantial showing of likelihood of 

success, not merely the possibility . ."? Matter of Forty-

Eight Insulations, Inc., supra. CHA concedes -- "no question 

about it" -- that the plain language of the judgment order covers 

HOPE VI replacement housing. (Exhibit G, p. 37.) Its principal 

contention is that the plain language should be ignored and the 

judgment order should be "clarified" as not covering such housing 

because of the asserted incompatibility between the judgment 

order and HOPE VI. 

CHA cannot show a likelihood that this contention will 

prevail _because the asseFted incompatibility is demonstrated by 

CHA's own actions to be imaginary -- CHA has already filed a 

successful HOPE VI application (i.e., the Horner/ABLA application 

fundedby HUD) which is explicitly premised upon -the 
-

applicability of the judgment- order to the proposed HOPE VI 

proj_ect -- "Habitat -is- the court appointed receiver [and] 

will be responsible for implementing the 2lan- contained in_ this -

application. " (Exhibit K.) Obviously, if HOPE VI and th~ 

judgment order were incompatible, CHA would not have filed and 

HUD would not have funded an application under which the 
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Gautreaux Receiver, obligated to comply with Gautreaux orders, 

11 will be responsible 11 for implementation. 

Moreover HUD itself, which makes the HOPE VI _funding 

decisions, has stated that the District Court's decision on 

whether the judgment order covers HOPE VI ·is a 11 non issue 11 so far 

as it is concerned, something it plainly would not say if the 

judgment order and HOPE VI were incompatible. 

Thus even if the Court were to put to one side the mountain 

6f other indicia to the contrary CHA's multiple 

representations to HUD that Cabrini replacement housing would be 

sited in accordance with Gautreaux, HUD's own view that the 

Receiver was to develop HOPE VI replacement housing, the District 

Court's reasoned opinion, etc. -- the historical fact of the CHA-

submitted, HUD-approved HOPE VI application for Horner/ABLA and 

HUD's non-issue posture alone assure the demise of the 

in~ompatibili ty argument. 10 

10 Although the Horner/ABLA application, unlike those for · 
Cabrinl and Ta~lor, derived Jr~m a special Ga~treaux-based _ 
arrangement, the issue is whether the judgment order and HOPE VI 
are compatibl_e. The funding of the Horner/ABLA application s_hows 
that both CHA and HUD belieye they are. = Beyond a persistent 
mischaracterizat1on of the judgment order (ignoring housing in 7 

revital~zing · neighborhoods and pretending that the juqg~ent order 
requ_ires-all new publ_ic _ housing to be split equally betw~en 
11 General" and "Limited" areas -- a misc-haracterizati-0n addressed 
at length _-before- the District C-ourt I including- in the -erc;_l 
argument of - February 10,-1998-- see Exhibit - G,-- p. _45), 9HAmakes 
no serious effort ~~address the reasons why its incompatibl~1ty _ 
argument are totally unconvincing. these were addressed -at 
length in the oral argument before tfie Distric~Court (Exhibit G, 
pp. 13-17), and are restated in the Co'6l.rt' -s February Order (pp. 
3~4) 

-
While Judge Aspen did not enter the judgment order he has 

presided over it for _17 years in active litigation involving the 
entry of numerous orders. His views are thus entitled to 
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Other CHA "merits" arguments do not require extended 

discussion. Most are based on extravagant rhetoric suggesting 

that the District Court has turned over the entirety of the HOPE 

VI program to the exclusive authority of the Receiver, including 

non-housing activities such as social services, and housing 

activities not encompassed by the Receiver's charge such as 

rehabilitation of existing public housing. As the District Court 

said in denying as moot plaintiffs' motion for further relief, 

"We do not wish to be misunderstood; our order neither 
gave sole authority over HOPE VI in Chicago to the 
Receiver nor gave the Receiver sole authority to 
prepare Chicago's 1998 HOPE VI application, as a motion 
filed earlier today by the CHA states." (Exhibit A, 
Order of May 21, 1998.) 

Respecting CHA's reference to unspecified separation of 

_powers questions, we need only point out that the February Order 

does not restrict any action of the federal government or rewrite 

Congress' or HUD's HOPE VI rules. (Had either of these been the 

case the ruling could not have been a "non-issue" to HUD.) 

Respecting CHA's reference to federalism concerns, it must -

be _ recall~d - that the judgmept order is designed to remedy 

adjudicated unlawful state conduct in violation of the Fourteenth 

Amendment; principles of fe~eFalism are ~ot abrogate~ by such a 

rell}edial order. CHA ,-s citations to a model cities decj_sion does 

not p-rovide a useful analogy _£or "CHA does not provide- any 
. - - -

housing, low rent -or otherwise, ~ith ?J.I_l.Y -fUnds distributed under -

the Model Cities PFOg~am." G-autreaux v. Romney, 457 F.2d 124, 

126 (7th Cir. 1972). - HereT public housing under conventional 

deference. Goluba v. School Dist. of Ripon, 45 F.3d 1035, 1038 
n. 5(7th Cir. 1995). 
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public housing statutes and regulations -- the very heart of the 

judgment order's remedial scheme -- is provided under HOPE VI, 

and the District Court has carefully limited its orders to s~ch 
- .~ 

public housing: "[I]f the 1998 HOPE VI application will not 

request funds for the development of new housing, the Receiver 

would not need to be involved . . " (Exhibit A, Order of May 

22, 1998.) 

CHA's motion to stay the February Order thus clearly fails 

to satisfy the threshold criterion of a substantial showing of 

likelihood of success. 

C. Irreparable Harm to CHA 

Is there "proof" of irreparable harm? Ty Inc. v. GNA 

Accessories, Inc., 132 F.3d at 1172. The answer is there is not. 

·CHA's irreparable harm arg~ment is principally an ih 

terrorem picture of th& potential loss of HOPE ~I funds should 
-

the February Order not be stayed_: But the picture is painted 

_with p~gments of - pur~ specu~ation; here too the successful . 

Horner/ABLA application, and the Cabrini one as · well, render it 

totally unbeli~vable. Aft_er all,- HUD funded application~ in 1993 

and 1996, respecciyely, p:r;emised upon COit\pliance -With-Gautreaux. 

- eHA offers no reason why HUD should now- decl~ne to do the -same 
. - - - ·- . 

- -
for another "--similarLy-_pre~ised appl±c.ation -in 1_99·9-. · 

HUD-'-s _statement to the District Court m9-kes -it clear that 

the in terrorem scenario is an imagined one. _When the District 
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Court invited HUD to speak its mind, the ensuing colloquy 

included the following: 

"THE COURT: Well, by the fact that you have decided 
not to file a brief and are not prepared to address the 
issue, I take it that my ruling really is a non-issue 
as far as HUD is concerned? 

"MR. JENSEN [representing HUD] I think that is true . 
. We had very definite opinions, very much reflected 

in Mr. Shakman's brief of the Receiver, that indeed the 
Receiver has all the responsibility connected with the 
development, whether HOPE VI or otherwise." (Exhibit 
G, p. 28.) 

CHA's stay motion thus also fails to satisfy the proof of 

irreparable harm criterion. 

D. Har.m to Plaintiffs; Public Interest 

The other stay criteria need not be reached when one 

(here both) of the threshold burdens are not carried. 

"[I]f the movant does not make the requisite showings on either 

of these two factors [likelihood of success and irreparable 

harm], the court's inquiry into the balance of harms is 

unnecessary, and the stay should be denieu- without further 

analysis [citations omitted]" Matter of Forty-Eight Insulations, 

Inc., supra,- 115 F. 3d at 1301. 

But - harm to- the plaintiffs could be -serious. CHA wishes, 

auring the indefinite, pos~ibly pr9longed, peri~d of an appeal~ 

. to oe permitted to_continue to- work on HOPE VI -projects free of 

Gautreaux . . Binding, irrevo-cable steps may well be taken. 

Moreover we know -that Mr. Shuldiner has expressed an 

intention to dtsregard the remedial desegr~gation thrust of this 
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Court 1 s orders. (Levin Aff., pars. 39-40; Tab 12 to CHA Appendix 

accompanying its Motion to Stay, dated May 18, 1998 in this 

Court.) 11 A continuing violation of constitutional rights 
.o-

constitutes irreparable injury [citations omitted] II Walters v. 

Thompson, 615 F.Supp. 330, 341 (D.C. Ill. 1985). 

As to the public interest, the February Order states: 

11 Congress and HUD, through HOPE VI, have afforded the CHA an 

opportunity both to revitalize distressed public housing 

neighborhoods and to desegregate public housing, and the CHA is 

duty-bound to vigorously pursue desegregation opportunities. 11 

The true public interest lies in not letting CHA further delay 

and frustrate the realization of those opportunities. 

* * * 

The February Order, entered by a judge who, though he did 

not craft the judgment order, has lived with and interpreted it 

for 17- years, does not expand upon or enlarge the judgment order; 

it merely clarifies tha~ the order covers a category of housing 

which -- 11 no question about it 11 
-- is embraced by its language. 

Contrary to the CHA ~s -imputations that the District Court failed _ 

to donsider ' its arguments, the February Order reveals a -

thoughttul cons_ideration, _an~ rejection, of_ CHA 1 s principal _ 

_ argument of- incompatibilityp CHA 1 s stay motion reaTly seeks a 

radical change in the last peaceful status quo between the 

paFties, and fails to satisfy either of the threshold- criteria 

for stays in a Court of _Appeals. 
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The motion should therefore be denied. 

III .. .._ STAY OF THE MAY ORDER SHOULD BE DENIED 

Like its February ruling, the District Court's May Order did 

little more than interpret a prior order, in this case the 

cooperation and funding application provisions of the 1987 

Receivership Order. Since the Receivership Order was entered by 

Judge Aspen; his interpretation of it is entitled to substantial 

deference and will not be disturbed absent an abuse of 

discretion. Hastert v. Ill. State Bd. of Elect. Commis., 28 F.3d 

1430, 1438 (7th Cir. 1993) ("district court is in the best 

position to interpret its own orders, and we will not disturb 

such an interpretation absent a clear abuse of discretion"); In 

Re Chicago Rock Island Rwy. Co., 860 F.2d 267, 272 (7th Cir. 

1988) (same); Ferrell v. Pierce, 743 F.-2d 454, 461 (7th Cir. 

1984) (wide discretion given to district judge's interpretation 

of consent decree he has presided over for more than a decade) ; 

Goluba v. Sch. Dist. -of Ripon, 45 F . 3d 1035, _1038 n. 5 (7th Cir. 

1995) (citing Ferrell) (deferential standard applies where "the 

judge oversaw- the consent decree for an extended period uf 
-

time") . In her concurrence in Rufo v: Inmates of Suffolk~ail, 

- 503 U.S. 36_7, 394 (1992), ~ustice O'Connor said: 

"In reviewing the District Court's-judg_ment, we 
accordingly owe substantial deference -to 'tha trial 
judg~'s years of experience with the problem at hand.' 
Hutto v. Finney, 437 U.S. 678, 688 (1978) -." 

Having determined that HOPE VI is - a "non-elderly public 

housJ.ng development program" within the meaning of the 
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Receivership Order, and concluding there was "no reason to treat 

those [HOPE VI housing] funds differently for purposes of the 

order appointing the Receiver" than other housing funds, the - May 

Order said: 

"[the Receivership Order] obligates the CHA to -
cooperate with the Receiver . [T]his means that the 
CHA is to coordinate its 1998 HOPE VI application with 
the Receiver . . It is so ordered." (May Order.) 

Analysis of the stay criteria respecting this order tracks 

closely the discussion of the criteria relating to the February 

Order, and a detailed separate analysis is not called for. For 

the most part CHA makes the same arguments again, including the 

principal one of incompatibility: "The CHA' s po_sition is based in 

principal part on the basic difference between the remedy 

provided by the Injunction and the remedy provided by Congress in 

HOPE VI . II (Emergency Motion to Expedite Consideration, 

etc. , par. 6 . _) 

One new a~gument is now advanced, however, directed at both 

the. February and t-1ay Orders -- vagueness. CHA says both the 
-

judgment order and the Receivership Order are too vague to be 
-

enforced against it in the HOPE VI context. (Id., :Pars. 9, 52.) 

This belated aLgument, - first mentioned in relation to a staY- _ 
- . -

motion (CRA _Reply, May 19, -1998), has not been seriously _ 

pre~ented to the District Court in - the form of a motion seeking __ 

modification or other relief. ~ee Lemke v. City of Chicago, 100 

F.3d 511, 514 (7th Cir. 1996). The argument is also -pretty 

underwhelming. The judgment order and the Receive~ship Order 

have both stood the test of time, 29 and 11 years, respectively, 

23 



and HOPE VI has been around for five years; experience is usually 

a reliable guide and if as a practical matter these orders were 

really too vague to be operable, CHA wo~ld surely have raised the 

issue before now. All Rule 65(d) requires, after all, is 

"reasonable detail," not "the impossible." Scandia Down Corp. v. 

Euroguilt, Inc., 772 F.2d 1423, 1431 (7th Cir. 1985) . 11 

CHA also argues that the May Order is not sufficiently 

sensitive to federalism principles, citing Youakim v. McDonald, 

71 F.3d 1274 (7th Cir. 1995). Both the claim and the citation 

are inapposite. The District Court's February Order simply 

clarifies that the judgment order applies to HOPE VI; it contains 

no prescriptions about what a HOPE VI program should look like. 

The May Order merely tells CHA that "cooperation" under the 1987 

Receivership Order includes applying for HOPE VI funds; again 

nothing is said about what a HOPE VI application should look 

like. In Youakim, on the other hand, no receiver had been 

appointed to take over responsibilities the government agency had 

-
11 CHA asserts that- something we .said to .the District. Court 
demonstrates that the judgment and Receiver~hip orders are too 

- vague to be -e!lforced (Motion to Expedite, Etc-: ,_ par. 52) . We 
said -that the applicability o-f the - j~dgmen-t order "cannot -be _ 

_ determined de"finitive-ly at the HOPE-\li appli~at_ion stage; HOPE- VI 
applications, - once granted, may -be- and ha_ve _ be~n- su-0-sequently 
amended before a final commitment of funds." (Pl~intiffs' 
response t_o CHA emergency !_!lotion to clarify, p .- 8.) - Obviously, 
if amendments add or subtract housin~before the contours of a 
HOPE VI development are finalized, the way the judgment order 
would apply would be changed. _ That is what plaintiffs' sentence 

_say~. Substituting a period ~or a semi-colon - a~d excising 
without deletion marks the ·rest of the sentence, CHA's assertion 

'--- is but one _ more distortion. 
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failed to perform. Moreover, unlike the orders here, the order 

in Youakim did impose specific programmatic requirements~ 12 

For the rest, with one exception what we have said about 

stay of the February Order should suffice. The exception is that 

events have overtaken CHA's irreparable harm argument and 

stripped it of any shred of persuasiveness. On Friday, May 22, 

and again on Tuesday, May 26, under the leadership of the City of 

Chicago, CHA and the Receiver began a cooperative process of 

preparing a new HOPE VI application. The affidavit of the 

Receiver describing the process makes it clear that CHA's fears 

that a competitive application could not cooperatively be 

prepared in timely fashion were indeed groundless. (Jarrett 

Aff., pars. 22-25, accompanying the Receiver's Statement.) 

-
12 In both motions for stay, CHA cites U.S. v. Bd. of School 
Commissioners, 128_ F.3d 507 -(7th _Cir. 1997) for the proposition 
that the expansion of an injunction must be based on proper 
evidence and findings. School Commissioners involved a 
modification =of an injunction not sought by either of the parties 
and-entered without factual submissioas or an evidentiary hearing 
supporting the modif1catio~~ Tne February an~ May O+ders here do 
not involve --modifications. A9 the District C~mrt it-self said, 
the May Order 

-
" . . . does - nothing more -t-han reaffirm that the 

_ - Receivership Order -means what it already says :- Also 
_ the CHA's posltion- that we committed an error by not 
~taking faetual findings [citation] has the si~uation in 
reverse: only if we modified 0r terminated the 
Receivership Order (and the CHA has repe~tedly 
th~eatened to make- a _motiDn to that effect but has not 

·yet made one) would factual findings be necessary." 
(Exhibit A, Order of May 20, 1998 : ) 
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CONCLUSION 

For a decade CHA had been cooperative and the Receiver has 

produced hundreds and hundreds of remedial public housing units -

- and is producing them still -- of both the dispersed and 

replacement variety. Suddenly cooperation ceased, and the 

reasons given -- incompatibility, a loss of confidence, and the 

like -- are not credible. CHA cannot even believe i~ 

incompatibility since only a short while ago it happily filed the 

Horner/ABLA HOPE VI application which explicitly marries 

Gautreaux and HOPE VI, and in which it was full of praise for 

Habitat. 

We are left at the end with a double absurdity. 11 What the 

stay would prevent, 11 CHA says, 11 is plaintiffs' persistent efforts 

to force the CHA to cooperate with the court-appointed receiver 

11 (CHA Memo, pp. 22-23.) That is, the stay would prevent 

plaintiffs' efforts to have CHA do precisely what it is already 

required by court order to do! 

~he second absurdity is CHA's posture. Nearly 30 years 

after a judgment of purposeful public -housing discrimination, and 

ten years after~ r~ceiver had to be appointed to carry out CHA's 

desegregation duties because of - the agency's inSransigence and 
- -

incom:e_etence, CHA now sa_ys it -doesn't wish to obey the judgment 

and ·receiv&~Ship orders and - shoul9~be ~llowed to apply for and 

use federal public housing money without complying with their 

requirements, all without any claim that its desegregation 
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obligations have been satisfied and without even attempting to 

vacate or modify the judgment or receivership orders. 

~ 

Respectfully 

May 27, 1998 

Alexander Polikoff 
Julie Elena Brown 
Business and Professional People 

for the Public Interest 
17 East Monroe Street - #212 
Chicago, Illinois 60603 
312/641-5570; fax: 312/641-5454 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF IWNOIS 

EASTERN DIVISION 

DOROTHY GAUTREAUX, et al. 

Plaintiffs, 

v. No. 66 C 1459 

CHICAGO HOUSING AUTHORITY, 

Defendant. 

MEMORANDUM OPINION ANQ OBQEB 

MARVIN E. ASPEN, Chief Judge: 

Nearly thirty years ago,.United States District Judge Richard B. Austin entered a judgment 

order against the Chicago Housing Authority {the CHA) with the hopes of correcting the effects 

of that agency s unconstinrtional pubfic housing site sefection and tenant assignment procedures. 
- . 

.. Gautreaux v. CHA, 304 F. Supp. 736 {N.D. IU. 1969). Blacks then made up 90% of the CHA's 

- tenant baser but the CHA had deliberately restricted the number of blacks whg ceuld live in the 

four housing projects which were located in predominantly white areas, to the point where 93% 

to 99% orthe ten_ants in tho~e units were white • . Gautreaux v. CHA, 296 F. Supp. 907, 909 (N.D. 

IU. 1969). The other CHA units - the 99 1/2 % which were located in predominantly black areas 

- housed the rest of the CHA'-s tenants, 99% of whom were _black. See id. ~ 910. - This 

- arrangement, ruled Judge Austin, violated the. Fourteenth Amendment. _See id. at. 914. And in -a 

comment worth recalling here for its_ relevance tcday,-h~ wrote: -= . -

It is •• - .- undenied that sites for the projects which h~e -be~~_ construCted .were 
chosen primarily to further the praiseworthy and urgent goaJs of low cost housing 
and urban renewal. Nevertheless,a deliberate policy to separate the races cannot 
be justified by the good intentions with which other laudable goaJs are. pursued. 

id. (citing Brown v. Board of Educ., 347 U.S.-483 (1954)) (emphasis added}. - -
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The building block of Judge Austin's remedial judgment order was the Dwelling Unit, •an 

apartment or single family residence which is to be initially made available to and occupied by a 

-

low-income, non-elderly family, subsequent to the date hereof, directly or indirectly by or through 

CHA." Gautreaux, 304 F.- Supp. at 737. He barred the CHA from '"authoriz[ingl, approv[ingl, or 

implement[ing} any plan for Dwelling Units" or from •seek[ing] any approval or request or 

accept(ing] any assistance from any government agency with respect thereto• unless the plan's 

Dwelling Units were located in conformity with the order's requirements. /d. at 738. The order 

mandated that the CHA erect three Dwelling Units in a Genera! Area (i.e. areas in Cook County -

with a white population of. 70% or more) for every one Dwelling Unit it erected in a Limited Area · 

(i.e. areas with a minority population of 30% or morel, ld. at 738-39, though it did not requlre any 

new construction. This ratio was later changed from 3-to-1 to 1-to-1 . 

In 1993, the CHA applied for and received $50 million from the Department of Housing and 

Urban Devel~pment (HUD) under the auspices of the HOPE VI program (an acronym for 

Homeownership and Opportunity for People Everywhere). Congress created the HOPE VI program 

in 1992 with the goa! of •empower[ing the) resic!_ents of severely distressed and obsolete public 

-

housing." 5. REP. 102-356, -at 70 (1992}. It intended to accompfash this via a three-part plan: (1) 

eliminating and On some form) replacing dilapidated public housing structures, (2) providing 

residentt of those structures with the skills necessary to achieve setf-sufficiency, and (-3} inStilling 

a sense of community a..ctivism in ~dents of the bli~htecl areas. See ld. at 71. 

It is the-first part which is noW" at ~e. as the CHA believes that it_ must spend its HOPE 

- -
VI -conStruction funds exclusively in tl:le ':._3 separately defined areas containing the -community's _ 

most severely distressed proj~. • tD ~hi~ the-1992 ..l:iOPE VI appropriation refers. See Pub. L 

-
No. 102-389, 106 Stat. i579 (codffied as a Note to 42 U.S.C. § 147311. This .would mean, of 
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course, that any construction of new public housing units1 would take place in the distressed 

areas, ~hich, by unfortunate circumstance, are also Umited Areas as defined by the judgment 

order. Recognizing that the judgment order requires equal construction in the General and Umited 

Areas, the CHA has asked that we •ctarify• the judgment order and read it as nat governing any 

use of HOPE VI funds.-

The plaintiffs take issue with this request. They have previously pointed out to this Court 

that the construction of new public housing units is no longer in vogue, see Gautreaux v. CHA, 

981 F. Supp. 1091, 1093 (N.o.· 10. 1997), and the HOPE V1 money may be one of the few 

remaining funding sources for the construction of desegregated housing. Of course, if 

construction funds permanentfy dry up (and if the plaintiffs do not succeed in convincing . us to 

modify the judgment order, see, e.g., id. at 1 093-94), then this particular effort to desegregate 
. . 

public housing in Chicago will come to an end. We need nat contemplate this possibifrty today, 

however, for the dilemma posed by the CHA - thctt the HOPE V1 program compels spending only 

in Umited Areas while the judgment order compels equal spending in General Areas - rests on an 

illusion. 

The 1992 HOPE V1 authorization contemplates an •urban revitalization demonstration 

- . 
program Involving major i-econstruction at severefy diStressed or obsolete pubic housing projects, • 

. -~ . . 

which is to be focused on . •up to 3 separately defined areas. containing the couuuunity's most 

-severely diStressed- projectS:. • PUb.-L No. 102-389. This does not. however, amount to a 

1 The "CHA ~mpts tD dra~ a distinctio11 between replaCement C!JnstruCnon 
construCtion whictr does ·not add to the agency's aggreg~ housing stock - and wholly new 
constrUction; the CHA atgues -that the injunction only governs the latter. This diStinction may, as 
the C~A claims. have great significance to other housinq decisions, but the judgment order does 
not differentiate between reconstr't.letion and new construction: it speaks simply of Owemng Units 

_ 'Initially make available to and occupied by a low-income, no~derty family, subsequent to the 
date hereof.• -Gaurreaux-,-304 F. Supp. at 737. -·Housing units constru~ with HOPE VI funds 
obviousty qualify, and the use of such funds for the ends of desegregation is in keeping with the 
sweeping nature of the judgment order, the terms of which are as b~ad ~ tha...viclation which it 
. was designed to correct;._ · 
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requirement that all HOPE VI money must be spent physically within those distressed areas. One 

way to revitaf&Ze a distressed public housing neighborhood is to tear down some of the units there 
.~ 

and rebuild them elsewhere, thereby. lessening the concentration of public housing on the old site. 

-
See Pub. L No. 104-134, 110 Stat. 1321 (the 1996 HOPE V1 appropriation, providing funds for 

•replacement housing which wm avoid or lessen· concentration of very low-income families1; Pub. 

L. No. 104-204, 110 Stat. 2874 (the 1997 HOPE VI appropriation, providing for the same). 

HUD's HOPE VI · Guidebook contemplates just such an approach, discussing •[p]ublic housing 

developmen:t (including on-site reconstruction as well as construction of off-site housing) funded 

by HOPE VI, • Pis.' Sr. Ex. D (Guidebook p. 1.0.1) (emphasis added), and the legislative history 

is in agreement, see S. REP. 102-356, at 73 ("The balance of the [demolished} units could be 

replaced through ••• tracfrtionaJ replacement means, including major reconstruction and scattered-

site development [emphasis added} •••• 1. In a similar vein, the HOPE VI program also requires 

that some demolished public housing be replaced by Section 8 housing vouchers, see Pub. L 1 03-

124, which may be u5ed without regard to the boundaries of the General or Umited Areas. See 

42 u.s.c: § 1473ffr). We see no incompatib.mty between the HOPE V1 program and the judgment --

order. 

It is ironic that the CHA has chosen to argue that it must use the HOPE V1 funds for urban 

renewal and to the exclusion of desegregation, for, as we observed earlier, in 1969 it attempted 

-=- -
to characterize desegregation as a byproduCt of urban renewal efforts. No matter: Congress and 

HUD, thrOugh HOPE VI, have afforded the CHA an opportunity both to revitalize distressed public -

_T_- _ housing neighborhoods- and to desegregate public ho1JSing, and the CHA_ is duty-boun~ _to 

vigorously pursue desegregation opportunities. See GautreaUx, 304 F. Supp. at 7 41 ·(judgment 

t 

. {[" 
'-.._.... 

[.\2 
-t 

o"rder Article VUI); see also Gautreaux v. Landrieu, 498 F. Supp. 1072, 1075 (N.D. Ill. 1980) 

(•mfficutty in ~ning racially integrated public housing shall not be further condoned. -: .• _The 

CHA must have only one concern. housing in- compliance with the repeated orders of this Court. 1. 

4 



. L 
L 

1·· . 
;.: . 

r-...:-. 
(•' ' 

r~-. 
~;;: ·_ 

L 

t; ... 
\.:;.:: 

----- · - · --· ..... . . 

We hold that the judgment order governs the CHA's use of HOPE VI funds. Accordingly, 

any construction of public housing in Cook County must conform to the judgment orde.r' s 
..... 

.. 
locational requirements. It is so ordered. 

Dated _-.,;>:J:=--y.t.~. ;, ,c....y~.j):-Q-?­r I 
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MARVIN E. ASPEN 
United States District Judge 
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ORDER 

Now before us is defendant Chicago Housing Authority's motion to stay enforcement pending 
appeal of our order of February 25, 1998, which held that the judgment order entered in Gautreaux v. 
CHA, 304 F. Supp. ·735 (N.D. Ill. 1969), governed the CHA's use of HOPE VI funds. 

Rule 62(a), the basis for this motion, provides our order "shall not be stayed ... during the 
pendency of an appeal" unless we "otherwise order[]." The parties agree that the usual four injunction 
factors govern our analysis here: to obtain a stay, the CHA must show "(1 l some likelihood of winning 
its appeal, (2) some likelihood of irreparable injury absent a stay, (3) that the stay would not unduly 
harm plaintiffs, and (4) that the stay would be consistent with the public interest." Thomas v. City of 
Evanston, 636 F. Supp. 587, 590 (N.D. Ill. 1986) (Aspen, J.); see also 12 JAMES WM. MOORE ET AL., 
MOORE'S FEDERAL PRACTICE·§ 62.06[3] (3d ed. 1997).-

First. We seriously doubt that the CHA will win its appeal. Beyond our usual confidence in our 
own decisions, see Thomas, 636 F. Supp. at 590, we observe that the plaintiffs have presented to the 
Seventh Circuit a substantial motion to dismiss for lack of jurisdiction. The CHA's original motion to 
us was to clarify the injunction, and it insisted that it was not asking for a modification thereof. In fact, 
at oral argument, the CHA's attorney stated that "We agree that the HOPE VI new construction ... 
does fall within the.definition.of dwelling unit ... no question about it." This was, of course, our eventual 
holding; an exemption for HOPE VI would have required a modification of the judgment order. We 
therefore doubt that the Seventh Circuit's jurisdiction may be predicated on 28 U.S.C. § 1292(a)(1 ). 
See ACORN v. Illinois State Bd. of Elections, 75 F.3d 304, 306 (7th Cir. 1996) ("[l]nterpretations of 
injunctions as distinct from modifications of them are not appealable •.. , [and this] injunction has not 
been changed."). We also doubt that 28 U.S.C. § 1291 will suffice for appellate jurisdiction, as we 
think it is a stretch to say, as the CHA does (in its Seventh Circuit docketing statement with a citation 
to ACORN, supra), that our order "sets forth the steps that the CHA must take to comply with the 
Injunction." (We note as an aside that the Seventh Circuit will, of course, decide its jurisdiction for 
itself.) 

Second. We question whether the CHA will suffer any irreparable injury. The only claimed 
injury which does not spring from wholesale speculation is that the CHA will have to devote time and 
resources to bringing itself into compliance with our order, but the CHA' s Executive Director has stated 
that "All Judge Aspen said is that locational restrictions apply as we have assumed that they do 
throughout. We asked that they did not, and he said no, they do. Judge Aspen did not brea~ new 
ground, he maintained the status quo." Pis.' Resp. Ex. A (emphasis added). It seems that the CHA has 
b-een planning its HOPE VI expenditUres on this basis all along. 

_ ·Third. The .requested stay would harm the plaintiffs. As they argue, they have waited decades 
for the desegregation of public housing,· and we see no reason· to extend that period any longer than 
necessary. 

Fourth. _ A stay would not=be consistent with the public interest. The public's interest here is 
-in the desegregation-and modernization otits public housing, and nothing in j;he-CHA's submission has 
convinced us that our order is inconsistent with those goals. - · 

For the foregoing reasons, we deny the CHA's- mo!ion to stay. It is so ordered. 

,. 
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ORDER 

New bcfort: us is the ·Receivers Emergency Motion tor Entry of Order Implementing CHA • s Duty 
of Cooperation. • In it the Receiver asks that we order the CHA to cooperate with the Receiver and 
other parties in preparing and filing a 1 i98 HOPE VI application with HUD l!nd to provide the Receiver 
with the information it needs to proceed with this projec-t. 

This motion is the outgrowth of three of our earlier decisions. In the ftrst, issued August 14, 
1987, we appointed the Receiver on the joint mation of the plaintiffs and the CHA. We gcsve the 
Receiver • all powers of CHA • with regard to the development and administration of the Gaurreau;;c 
scattered site program. which included •au CHA non-elderly public housing development programs 
which may in the future be authorized by HUO during the pendency .. of the GIJutreaux litigation. In the 
second. issued February 23, 1998, we held that the Gautreaux ·judgment order governs the CHA' s use 
of HOPE VI funds• distributed by HUD. Our conclusion was compelleC1 by the clear language of the 
judgment order and our view that there was no conflict between its requirements {as lat!!r amend~dl 
and those of the HOPE VI program. The CHA appealed this order. In the third, issued May 12, 1998, 
we denied the CHA' s motion to stay our February 23 order pending appeal. The CHA flied- today a 
motion to stay with the Seventh Circuit. . 

The CHA. in open court this morning. made clear that the basis for its objection to the Receiver's 
motion is Its view that our Febru21ry 23 order did not directly address tl"e Receiver's status with regard 
to the HOPE VI program and that the Receiver's statu$ iS not obvious from our prior orders in this case. 
We disagree. HOPE Vl is a "non~Jdarly public hcusing-development programU .•• authorized during 
the pendency• of the G8uueaux litigation, and it therefore fits entirely within the Receiver' s jurisdiction. 
On February 23 we held that there was no reason to trea~ HOPE VI funds differentiy than any other 
funds for purposes of the Gautreaux judgment order, and we similarly see no reason to treat those 
funds differently for purposes of the order appointing the Receiver. Moreover, me Receiver has 
indicated its wilrangness to work v.:ith CHA to ensure that tho 1998 HOF'E V1 proposal meets the 
requirements of both the HOPE VI program and the G11utreaux judgment order, as well as to assist in 
making that proposal as competitive as possible. The Receiver even indicated its interest In !he CHA's 
thoughts on decisions which are ultimately the Receiver's responsibility. We hope that this open­
minded and enthusiastic offer of cooperation sets an example for everyone involved in this case. 

We denied the CHA's motion for stay pending appeal, and unless and until the S~venth .Clrc:uit 
Issues its own stay or reverses our underlying order. the parttes must comply with our orders. Our 
order of Au_gust 14, 1 987, appointing the Receiver, obligates the CHA to cooperate with the Receiver 
and to provide the Receiver with the information it needs. It Is now clear, if it was not before .. that this 
means that the CHA is to coordinate its 1998 HOPE VI application with the Receiver and to provide ~e 

I - -

Receiver with the information it has requested. -

It is so ordered. ·~ Ct l-
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ORDER 

Now before us is the plaintiffs' "Motion for Further Relief." lri it they register their concerns 
with the CHA's conduct vis-a-vis. the Receiver and ask that we enter a detailed order directing the CHA 
to take certain steps to rectify the situation. 

We do not belie~e that such an order will be necessary. -In an order issued-on May 19, in 
response to an emergency motion from the Receiver, we wrote that "we 1have previous-ly] h-eld that 
there was no reas~n to treat HOPE-:VI funds differently than any othef: funds for purposes· of the 
Gautreaux judgment orde-r, imd we similarly see no reason tO-treat those funds differently for ptlrposes 
of the oFCier appointing the Receiver." Accordingly, we .held that the parts of:- the HOPE VI program 
discussed in our opinion of Februar:y 23 iotit[] e!'ltirely within the Recei~er's jurisdiction." (We do- .not 
wish to be misunderstood; our order neither gave_sole author~ty over HOPE Vl in Chicago to the 
Rec~iver nor gave the Receiver sole authority to prepare Chicagol s-1998 HOPE VI appli-cation, as a 
motion ·tiled earlier today by the CHA states: See CHA' s Emergency Mot. to Stay Order Pending Appeal 
at H 13, 14, 27 .) Many ·of the problems detailed in the plaintiffs' motion concern the CHA's HOPE 
VI-related activity, a_nd those problems were addressed by our prior order. · -

To the extent that the plaintiffs' motion raises issues unrelated to the Receiver's r·ole in the 
HOPE VI program, we think it best that the Receiver bring those issues to this Court's attention if it so 
chooses. 

It is so ordered. 

"f · r · 

MirvJic Onlcr Form (06197) 
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ORDER · 

Now before us is the CHA's "Emergency Motion to Stay Order of May 19, 1998, Pending 
Appeal." In that order we held that the terms of. the re.ceivership order in this case clearly encompassed 
construc!ion paict for by HOPE VI doUars and that the CHA was duty-bound to :.cooperate with the 
Receiver on HOPE VI matters, specifically the CHA's 1998 HOPE VI application, insofar as those 
matters fell within the Receiver's delegated duties. 

We first observe that the CHA's motion rests at least in part on untenable overreadings of our 
May 19 order. That order did not "turn over all of the CHA's powers and responsibility for the 1998 
HOPE VI application to the Receiver." CHA's Mot •. 113; see also id. f 14. It merely stated that the 
Receiver would have to be involved (i.e. that the Receiver and the CHA would have to cooperate) in 
preparing the application in light of the fact that the receivership order gave the Receiver "all powers 
of CHA" with regard to the development and administration of "all CHA non-elderly public housing 
development programs which may in the future be authorized by HUD during the pendency" of the 
Gautreaux litigation. (Of course, if the 1998 HOPE VI application will not request funds for the 
development of new housing, the Receiver would not need to be involved .with it.) We do not believe 
that this order may fairly be characterized as a new "mandatory injunction," CHA's Mot. 113, since 
.it does nothing more than reaffirm that the receivership order means what it already says. Also, the 
CHA's position that we committed an error by not making factual findings, see CHA's Mot. at pp. 5-7, 
has the situation in reverse: only if we modified or terminated the receivership order (and the CHA has 
repeatedly threatened to make a motion to that effect but has not yet made one) would factual findings 
be necessary. . 

· We do not believe that the traditional four "stay" factors favor the CHA. See Thomas v. City 
of Evanston, 636 F. Supp. 587, 590 (N.D. Ill. 1986) (Aspen·, J.). First, we doubt that the CHA will win 
its appeal. It has-never offered any argument as to how the plain language of the receivership order 
could be interpreted to give the Receiver no role in HOPE VI-funded development, and we are aware 
of none. The CHA's only hope of achieving that outcome is to move for a modification (or termination) -
of the receivership order, but it has not made such a motion, it has not presented any evidence 
justifying such a motion, and a modification of the receivership order is not before the appellate court. 
Second, we doubt that ttle CHA will suffer irreparable i!ljury if we do not issue a stay. The Receiver 
and the plaintiffs, respo11ding to the CHA's motion, presented substantial, credible ev.idence-that the 
CHA's prior HOPE_ VI applications acknowledged the role of the Receiver and of the Gautreaux 
requireme_nts in proposed _HOPE VI development grojects. Also, the HUD representative present at-the 
February oral argument state.d that from HUD' s perspective· compliance _with the Gautreaux 
requirements was a "non-issue, • so we do not credit the CHA'·s claim that it will not be able to prepare 
·a competitive HOPE VI a·pplication if the Receiver is involved. Thi~d, a stay may harm the plaintiffs, for. 
1t the- CHA i~ permitted to submit a HOPE Vl -apQ.Iication without the Receiver's input, that application 
·may violate. ·the Gautreaux requirements and c~use fu~er unnecessary; delay in the desegregation ..Qf 

-Chicago publi-c h9_uslng. Fourth, a stay would not Qe consistent with the public interest. We _!<now ..Qf 
·no possibl~justification for the presumption· offeted by the CHA on this is:?ue ;... that sine~ it is a public 
agency, its interests are tbe publicts interests, for under this .logic the original segregation of Chicago_· 
Q.ublic ho.tising was . in the.. public interest. The publ~c· s interest is_in the s_peeay desegregation and 
moderni~ation~f jts public ·housing, ·and nothing in the CHA's motion convinces us that our order _is 
inconsistent with these go~ls. · - - · 

·Accordingly, .tl!e CHA's f'!'\Otion for a stay pending appeal is denied. It is so ordered. 
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IN THE UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 

. ~ 

DOROTHY jGAUTREAUX, et al.. ) 
) 

Plain tiffs, ) 
) 

vs. ) 
) 

SAMUEL R. PIERCE, Secretary ) 
of the U.S. Department of ) 
Housing and Urban Development, ) 
and CHICAGO HO.USING AUTHORITY, ) 
et al., ) 

) 
Defendants. ) 

0 R DE R 

No. 66 C 1459 
66 c 1460 
(Canso lidated) 

This matter coming on to be heard pursuant to this Cour~'s 

order of July 13, 1983, and plaintiffs' motion dated October 25th, 

1983, and the Court having heard the presentations of the parties 

and having determined that the proposed order is appropriate ~n 

furtherance of the judgment orders entered in this consolidated 

cause, it is hereby ordered: 

-1. The Court intends to appoint a receiver, -effective on 

February 15, ·1984 , to administer the development of non-elderly 

public housing of the defendant: Ch~cago Housing Authority (CP~) 

· (herea_fter '.' the scattered site program") in compliance ,.vitn - the 

-_ order-s of this Court. Plaintiffs and CHA shall submit: suggested 

names of indiyiduals to serve as such receiver to the Court on 

or before ~ecember 15, 1983. Until -February 15, 1984, CHA shall 

continue to be responsible for implementing the scattered site 
-

program in compliance with the prior orders of this Court:. 

-EXHIBIT 

-I B 
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2. The receiver shall have and exercise all powers of CHA 

respecting the scattered site program, including: 

a. Determining policies governing the scattered site 
.l-

program in compliance with prior and future orders of this Court, 

including policies· relating to submission to defendant, Department 

of Housing and Urban Development (HUD), of applications for 

funding, development programs .and other documents; site acquisition 

(including policies respecting the location of parcels and.buildings 

to be acquired); and construction and rehabilitation of mrelling 

units. 

b. Executing the policies so determined, including, ~Jithout 

limitation, the negotiation and execution of any contracts or 

other documents necessary or appropriate to the implementation 

of the scattered site program; the employment, transfer or discharge 

of employees (including employees currently assigned to the 

scattered site program); and the doing of all such acts and things, 

including site acquisition and c~nstruction and rehabilitation of 

dwelling units, as are determ~ned by the receiver to be necessary 
-

and appropriate to the implementation of the scatcered site 

program. 

3. The receiver shall turn over to CHA- any non-elderly 
. -

unit as to which construction ~r rehabilitatipn has been completed 

to tha -satisfaction of the receiver _promptly after such satis-

factory completion. 
-

4. The receiver shall file status reports with the Court 

respecting implementation of the scattered _site prograo as of 

March 31. June 30. Septecber 30 and December 31 of each year. 

Copies of the same shall be served ~n the pa~t~es. 
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5. CHA shall at its expense provide full cooperation and 

assistance to the receiver in the performance of the receiver's 

responsibilities hereunder, including without licitation: 

a. Clerical staff, office space, office equipment and 

office supplies, and reimbursement for out-of-pocket expenses 

incurred by the receiver in ~he performance of receivership duties; 

b. Full access to all information, records •. documents, 

files, and scattered site properties and buildings owned by CHA; 

c. Salary and fringe benefits as determined by the 

further order of this Court; 

d. Indemnification in the same fashion and to the same 

extent as is provided to CHA's chief executive officer. 
"V.Q 

6. CHA and all _other partigs iR this consoliaa~ge causg, 

their agents, servants _and ·employees, and all persons in active 

concert or participation with them, are hereby enjoined from 

failing to provide full cooperation and assistance to the receiver 

in the performance of receiverhsip duties hereunder, and from 

interfering in any manner, directly or indirectly, with the 

receiver's oerformance of -such duties. . . . 

7. Except as and to the extent specifically provide-d _ 

in this or~er, this Court's- judgmenc orders previou~ly en~ered 
- -

herein,- as previously -modified, rema~n in full _force ~d _eftect. 

This Court retains juris diction -of this matter for all purposes_, 

including enforcement and issuance,- upon proper noti~e and motion, 
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1:.:.·-w= of orders modifying OJ; supplementing the terms of this order upon 

the presentation of relevant information, _material changes in 
-

conditions existing at the time of this order or any other matter . 

ENTER: 

DATED: 

.:. 

'- · 
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Dorothy Gautreaux, et al., v. Samuel R. Pierce, ect., et al., 

ORDER 

The rules of this court require counsel to furnish the names of all parties entitled to notice of 
the entry of an order and the names and addresses of their attorneys. Please do this im­
mediately below (seperate lists may be appended). 

Reserve space below_ for !lOtations by minute clerk 

Plaintiffs' motion to enter ordar appom~ng receiver .is allowed. Enter -

order ... (Draft) 

Hand this memorandum to the Oerk. -
Counsel will not rise to address the Court until motion has been ~ed. -
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
I 

DOROTHY GAUTREAUX, et al., 

Plaintiffs, 

••• 
SAMUEL I. PIERCE, Jl., Secretary 
of the Department of Housln9 and 
Urban Development, and CHICAGO 
HOUSIHG AUTHORITY, .et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

0 R DE R 

Cl•il Action Ro. 15C14S9 
16Cl460 

(Consolidated) 

This matter coming on to be heard pursuant to plaintiff•' 

motion dated May I, 1917 for the appointment of a receiver for 

the scatteted site program (defined below), due notice h1vin9 

been 9iven and the Court having heaid the present~t1ons of the 

parties, the Court makes the following findin91 of fact •nd 

~onelusions of .law: 

(A) Th~ Chicaqo Rousing Authority (the •CHA•) has joined 

in plaintiffs~ lbotlon for the appointment o~ a 'receiver _for the 
-

reason~ vblcb CHA bts heretofore stated lD thi• cause~ -
- . 

- (a)- Th11 Court-)as con~lude4 that lc has _no rea10n1ble 
~ - . -

_ alternatl~e bUt .to •zerc!se ita· ~nherent pove% t~ effectu1te its_ 
-

own orders a~ to 80 appoint said recel'ver for tlle acattered 

. site protr•• 1~ accordance with the prov-1alon• of thl• order. 
. -

It 11 the ezP&ctatlon of th1i Court that the- appointment of • 

re~e1Yer ~111 fae!lltate cooperation between the United States 

EXHIBIT 

I c 
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Department of Housln9 and Urban Development (•HUD•), CKA and 

the _reeelYer reapectln9 the 1e1ttered iite pro9r~m. 
.i--

(C) ror purposes of thi• Order the •acettered aitt pro9ram• 

shall -mean (1) the buil4lnos and vacant slteJ listed in Exhibit 
J 

A attached hereto (collectivelr, the •uncompleted Units•) and 

(11) CHA Development Programs numbered Jl 2-0t,, Il 2-091, 

Il 2-103 throu9b Il 2-10,, and Jl 2-113 (excludin; any completed 

buildings in such programs) and all CHA non-elderly public 

housing 4evelopment programs which ~Y in the future be · 
. 

authorized by HUD during the pendency of Civil Action Ho. 

66 c 1459. 

WHEREFORE, IT IS HEREBY ORDERED: 

1. 
I 

The Court hereby appoints Daniel !, Levin and The 

Habitat Company jointly as receiver (•Receiver•) to develop and 

administer the ac.ttered sit~ program as effectively and 
J -

expeditiously as pOssible in compliance with the orders of this 

Court, _such appointment to be effective as of the Effective 

Date (defined below). Until tbe Effective Date, C~sh1ll 

continue to ... be -Jesponsl~l~ ·for lraplementing the sc1ttered site 
. - -

progr.a ia compliance with the prior order•. of thiJ Court. On 

· - - the Effeetlve Date CHA •hl"ll tu!a over to the Receiver 

poa&esJ1oa a~d- conttol of the Uncom~leted Unit•' it being 

understood, however, that ti~le to --the Uncompleted Unfts sh•l ~ 

remaia ia the name of CHA. 

2. -The Receiver shall have and e%erc1se all power• of CHA 

respectlqg the scattered site program necessarr an4 incident to 
J • the development and administration of such program, includ~n9: ~ 

-2- -
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(a) Making all det~rainatlon• governing the acattertd 

aite progra• ln co=pl1ance vitn prior and future ordera of t~i• 
-~ 

Court, including without llaitation (i) aubal11lon to RUD of 

application• foe funding, development program• and other 

documents, (ii) aite selection and acquisition (including 

policle• reepectlng the location of sites and b~ild1Dgs to be 

acquired), (iii) the relocation of occupanta, when necessary 

and (iv) construction and rehabilitation of dwelling units and 

~ the design and specifieatione therefor in compliance vlth · 

applicable laws and ordinances, and 

(b) carrying out the determinations so made, including ~ 

without limitation (i) negotiating and executing any contracts 

or other documents necessary or appropriate to iaplement the 

scattered eite program, (11) employing, tr&naferring an4 
.. 

discharging staff for the scattered site prograa, (iii) purchas-

ing insurance insuring the Receiver, and tbe interest of CHA -if 

feasible and av•ilable at no additional coat, against liability 
I . . 

for IUCh . risks and in IUCb amounts as the Receiver and HUD · anall -

fro• _time to t1ae agree upon, (i~) managing and adml~lateclng .... _. 

build~nga included vlthin the acattered eite program prior to 
. -

the t_urno-vez tbereof to the _CBA in accore2ance with Par•qraph 5 

below, a~d (Y) doing auc)l o~her act_• and thinga, including -site 

aelectlon an4 acqul,ition in the nam~ of CHA, conatructio~ an~ 
-

-- rehabilitation of dwelling units and retain1ng the aerviees of 

aucb peraorinel, consultants, ~ttorneys, accountant• and other 

professlonala, as are de~erai_n~ by the Rece·lver to be 

nec:eaaar-y and appropriate to i•plement 'the scattered site 

-3--
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progr_. and to enable the Receiver to dl1charve Ita dutlea 

purauant to th.e provl1ion• hereof • 
. o--

3. The Receiver shall have the right at any time, upon 
j 

due notlce . to . the parties hereto, to make applic•tlon to the 

Court requesting that the Receiver be excused from complylnv 

with •ome or all of the provtaiona 1et forth lD the Annual 

Contributions Contracts heretofore enterec! into between HUD and 

CHA (collectively, the •Ace•), the HUD Procurement Handbook for 

Public Housing Agencies No. 7460.1, the HUD Public Housing 

Development Handbook No. 7417.1, or other applicable rules and 
I 

regulations, or applicable laws or ordinances, or that •s to 

the Receiver, the requirements of such agreements, provisions, 

laws. ordinances, rules and regulations be IIIOdif·iec!, if the 

~ Receiver determines that com9lianee therewith would be costly. 

inefficient or othe'rwise impede or restrict its ability to carry 
-

out this Court'• order•· Rothing contained herein shall be 

deemed to c:onatitute • determination by the court, or the - . 

consent or an acknowledgement by HUD or CHA, that the~ Court - has 

the jurisdi.cti~n or aut-hority to grant any of the foregoing 

relief. 

4.' ·The Jtec•lver shall have no QbliQatloD-to make an:r 
·- - -

ezpen~it;re es~ept - from fund~ ~rovic!ed by HUD ~~- aecor4ipce wi~h 
-

procedUre• to be l9reed _upon between HOD in4 the Receiver• The 
. 

ReceiYer ah1ll keep separate accounts for cost• Jncurr~4 la -

~ connection -with the scatteced ait• progra~ from and after the 

Effect!v• Date. The Receiver sh•ll not be responsible for (1) 

paymeat_ of anr costs or performance of iany obligation• incurred : 

-·-
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by CRA prior to tbe !ff•cti•e Date, ezcept oblltltlonl incurred 

purauant to ·the ACC unless the Recelv•r 1• ezcuse4 from 

complying vith the terms thereof purtuaat to Para;raph 3 above, 

or (li) payment of any coats or p'rform,nce of any obllvatlon• 

Incurred by CHA thereafter, ezcept •• may bt t~elfically 

authorized by the Receiver la writ1nv. lotvlthstand1n; the 

foregoln9, the Receiver ahall not be respoaslble for (111) 

~ compliance with the provisions of any ACC with respect to 

buildings and sites previously acquired or ccmplete4 by. CHA 

ezcept those described in Exhibit A, or (i•) any act or 

omission of CHA either before or after the Effective Date. 

s. The Receiver shall promptly turn over to CHA, and CHA 

shall accept, any buildinv within the sc1ttered site program 

upon completion of conatruction or rehabilitation of each such 

builcUng. For purposes hereof, subject _to the reasonable 

approval of HUD, conat'ruction or reh•billtatioo,of a building 

shall be deemed to be completed when t~• lec•iver•a project 

architect determinel that auch buil6ing ~~ ready ~or occupancy, 

J · and, if req~.ire_!' by •pplicable 1•~ or ordinance. a certificate 

of occup•nc7 bas beeo 11sued for auc~ bu!ldin9. -

'· The lecei•er l~all ~repar~ report• !especting tbe 
- -

statal and implementition of the scltteted •ite proqram-aa of 
-

the -end of each month in the year 1917,_ commencing with the 

mont~ of september, 1987, and thereafter- q~arter.y 11 of ~ 

MAteJa 31, June 30, SeQtember 3!J a11d Dece!llber 31 of each year_. 

Copltl of tbe aa-. 1h1ll be filed -with the Oourt and served on 

--5- -
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the parti•• within 20 daya following the end of the period 

covered by tach aucn report, 
·.i 

. -. . -. -.. · 

7. CRA, lta agenta, aervanta and eaployeea lhall provide 

full cooperation and aaaiatance to, and ahall not lntecfer• 

vith, the Receiver in the performance of tne Receiver's 

reaponalbilltiea hereunder, including vithout li•ltation 

providing 'full access to all inforaation, recorda, documents, 

files relating to the scattered site program. 

8. ~here shall ·be .paid to · the Receiver fr~m funds ·provided 

by HUD pursuant to the ACC or Annual Contcibutlona Contracts 

entered into between the Receiver and HUD, or by CHA if 

appropriate, (i) all direct costa and expense• reasonably 

incurred by the Receiver in connection vith the performance by 

the Receivtr of ita ~utiea pursuant hereto, (li) to the extent 

not lnclud~ in clause (1), a pro-rata share of all salary, 

eompen&atlon and other direct costa of thoae employee• of The 

Habitat Company (~ther than Daniel E. Levin, Jamea P. McHugh 

•nd Douglas a. lfoodwo-rth) 1 James McHugh Conatructlon Co. (othe..r 

than James P.- McHugh) or other entitles ~ich are afJillatea of _ 
, -

or cont~olled either directly or 1nd1rectly oy -tbe Receiver, ~ho ~ 
. I - -

at the direction of the -Receiver perfor~ aerv~cea on behalf of 

·the .acatter_ed ai~te progr_aa, for - th~- actual t -hae ~evoted ~Y . aaid 

·eaaployeea to the per-for•~nce of •ervlcea for the aqa_ttere4 _site 

progra•, and (111) a fee in the amount of three -per~ent Cl') of 

tfie aggr~te. _ development COlt& (excludi-ng the COitl d.eSC~ lDed 

in clause (11) above and any coat• previously incurred by CHA) 

_,_ 
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for each buJ141n9 in the scattered site provraM (ezeept 

bulldl091 developed pursuant to _a turnkey development) •• 
,i 

reflected Oft the ori9inal development bud~et(t) 'thttefor 

submitted by the Receiver and approve4 br HUO, the fee for such 

building being payable upon the completion thereof 11 

-_/· determiae~ in accordance with ParagtaPh 5 hereof. The Court 

will set 1 reasonable fee with respect to turnkey 

development•. The Court hereby determines that ineluded in the 

category of espenditures for which the Receiver shall be 

entitled to reimbursement 1re all costa, ezpenses and 

llabilitie$ (including rea$onable attorneys• fees and court 

costs) reasonably incurred or sustained by the Receiver by 

reasoa of the performance by the ReceLvet of it• duties 

pursuant tQ the provisloas h~reof to the eztent'aaid costs, 

ezpenses and llabllltiea are not covered by the insurance 

described in Paragraph 2(b)(i11) above. 
--

_/ 9. Rothlng in this Order shall (1) preclude -or restrict 

J 

-
the Receiver or any party hereto from asserting any claims 

against the· Receiver or 1ny other p1rty beteto- for any_ ~atter 

ln connection with the scattered 1lte pro9r•= .or otharwise; 
-

provJded, however that th~ forego!n9 1h1ll cot constit~e • 

wa..iYer by tbe Receiver or -;n-;, otbeJ' --p~rt~ of-: any d~fense .which -

it ••7 have to auc;h claim. inclu-ding, but aot limited to,- • 
- . 

defense by the Receiver- that it enjoys immunity (ro~ avcb claim, -

(il) obligate HUD to-1urnish funds to t~e Receiver in addltl~a 

to aa7 fund• which HOD would otherwise be obligated to pro~ide 

-7-
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. 
to CHA by Yirtue of any previous order of thit Court or other-

wise. or (ill) constitute 1 determination of the amount of 

funda which HUD 11 oblivated to furnish by virtue of such ~ 

previous orders or otherwise. 

10 • . The Receiver is hereby excused from complyinv with Rule 

t(b) of tbe Ci~11 Rules of the United states District Court for 

the Worthero District of Illinois. 

11. The effective date of this Or4er (the ~Effective Date•) 
I 

shall be the date upon whicb the Receiver bas filed with this 

Court and served upon the parties hereto 1 notice. signifying 

th1t the Receiver is sati$fied that there is in force the 

insurance coverage referred to in Paragr1ph l(b)(iii) above. 

12. Ezcept as ~nd to the eztent specifically provided in 

this Order, thl1 Court•a ju~gment otders previoualy entered 

herein. ai previously modified, remain in full force and effect. 

The Court retains jurisdiction of this matter for all purposes, 

inc:fudin9 enforcement and i•suance. upon prop_er notice and 

motion. -of order• modifyfn9 or :supplementing the terms of this 

or~er upon the presen•atlon of relevant informatio~ or material 
.•.· ,.• I 

changes -·in conditions - e~diting -.t-~ the time of this order or any 

other utt1r. _ 



;_ /'-=i::; _____ _ 

IN THE 
FOR THE 

UNITED STATES nrs=CT coUR~ f @ f ff W f /OJ 
NORTHERN DISTRICT OF ILLINOIS AI 'G 7 

EASTERN DIVISION /"'Ui 4 1995 

DOROTHY GAUTREAUX, et al. , 

v. 

CHICAGO HOUSING AUTHORITY 
HENRY C~SNEROS, Secretary 
Department of Housing and 
Development-, · · 

Plaintiffs, 

and 
of 
Urban 

Defendants. 

0 R D E R 

) 
} . 

) 
) -
) 
) 
) 
) 
) 
) 
") 
) 

J -~ 
Udge M;l .... ·J . . 

U c- - v n E:. ..,___ . 
· ~ DlstrJct ~Qen · 

66 c 1459 
66 c 1460 

·. . Coutt 

(Consolidated) 

This matter·came on to be heard on the motion of plaintiffs, 

pursuant to this ·court,.s order of ..March 9, · 1995, which authorized 

public housing · units to be provided within the · Horner 

Revitalizing Area ("E;RA") subject to a further orde_r of Court 

specifying the ~umber of such_ units an~ the conditions relating 

thereto, and- which approved certain paragraphs of a proposed 

consent decree in Henry Horner Mothers Guild v. ·CHA and BUD, 9~ - c 

3 316_ . (USDC N.D. Il~.) ( ~Hor_!ler -litigation") ; and 
-

The Court- having h~ard the -presentation- of · plaintiffs in 

suppo-;:_t of -~eir proposed ~_er_ order, in~luding advice of a 

settlement '.Agreement ·in the Homer - litigation, signed Augus~ 7; 

_ The Receiver, Daniel- Lev·in and The Habitat Company, having 
-

represented to the court that they have examined the HRA 

respe~ing the- appropriate number of public housing units- to· be - - EXHIBIT --J- -
D 

-~ 



provided therein and the conditions to be made applicable 

thereto, and that they join in plaintiffs' motion, believing that 

the furthe~ order proposed by plaintiffs embodies both ~ 

appropriate number and appropriate conditions as contemplated by 

this court's order of March 9, 1995; and 

The- Cou.rt-- having heard. the. prese.ntations of the defendants, 

U. S. Department of Housing and Urban Development -( "HrrD") and 

Chicago Housing Authority ("CHA") with respect ·to said proposed . 

further order; and. · 

The court being cognizant that the ·principle remedial 

purpose of the orders previous·ly entered in these consolidated 

cases has been and is ·to provide plaintiff class families with 

desegregated housing_ opportunitie~; and 

The Court ·aJ.so being cognizant that on . occasion it has 

permitted public or assisted housing to be provided in ·census 

tracts .other than the General Publi~_ Housing Area upo~ - a 

sufficient showing of "revitalizing" ~ircumstances such that a 

. responsib~e forecast o~ economic integra~~on, w~th a longer -term 
. . 

possibility of racial -desegregation, could be made; and. · 

The CoUrt .being of the ·view that such a .forecast can be made 
-

with respect to the HRA if the terms _and eqnditions of this order 

are met; 

Now, therefore, IT IS_ HEREBY ORDERE.D: 
-

(1) In the event the five buildings owned by CHA at 21"11, 

2145, i029 and 2051 West Lake Street, and at 124 North Hoyne 
-

street, containing 466 dwelling units in the aggregate, are 

2 -
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t'?.<,' demolished, the R_eceiver shall be free to provide within the ERA, 

through new construction andjor acquisition with rehabilitation, 

466 replacement dwelling tinits; pro~ided, however, that one-half 

of such replacement dwelling units are occupied by families whose 
. . . 

incomes are in the· range of s·o-ao% of the median income in the 

Chicago Metropolitan Area, and that such unLts are geographically 

distributed approximately evenly among replacement dwelling 

units, ana provided further that in accordance with paragraphs 

2(a) and 2(c) of a Settlement Agreement in the Horner litigat~~n 

signed August 7, 1995 ,. and subsequently apprc:'ved br -the Court in 

that litig~tion, of which this ·court has ~een advised and a copy 

of which has been attached hereto and is hereby -incorporated by 

- b:-:-· . . -•.. ; . 
·-··· 

reference, · the parties shall .be . free to. seek a modification of 

such nwnber of repla.cemen-t:_dwellilig: units to be provided within 

the HRA; 

(2) Plaintiffs shall be free to allocate up to $20 million 

of the fiscal year -1995 "set...::aside" available to them under the­

consent· Decree approved by this Court in 66. c 1460 to -aid in= 

imp-lementin-g paragraph (l) of· this _order, and the Receiver may 

build and CHA may provide on a p_rio~ity basis to families who 
. -

reside in the CHA ·devel~~ments known as Henry Horner Extension, 
._ 

· Henry Horner Homes and Henry Horner Annex ("Horner res-idents") , 
- - - -

scattered site uni~s- pursuant to p~agraph ~3) (bl- of this order, 
-
provided that scattered site units -furnished to re~idents of the·_ 

Henry Horner Ext_ens~on shall be made available without- -

reimbursement therefor from funding supplied under the_Consent 

3 
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. 
Decree in the Horner litigation; and 

(3) The CHA Tenant Selection and Assignment Plan previously 

approved by ·this Court shall be modified (a) to afford Horner 

residents a priority to be housed in one-half of the replacement 

dwelling _units in the HRA as to which the income requ.ir.elilent 

specified in paragraph. (l) of this Order does not apply, and to 

provide for o-ccupancy of the other half of such replacement 

dwelling units by families whose incomes are in the range of 50-

so% . of the median income in the Chicago · Metropolitan Area, and 

(b) to afford Horner residents-who etect scattered site units in 

Phase I of the .Horner Revitalization. Program a priority ·to be 

housed in one-half of future scattered site units to be provided 

by the Receiver elsewhere than in the HRA, · all upon presentation 

of appr9priate ·orders therefor. 

1995 

Juc;lge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN .DISTRICT OF ILLINOIS 

EASTERN DIVISION 

DOROTHY GAUTREAUX, et al • 
. ...._ Plaintiffs, 

vs. 

CHICAGO HOUSING AUTHORITY and 
HENRY CISNEROS, Secretary of· 
Department of Housing and Urban 
Development, 

Defendants. 

ORDER 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

66 c 1459 
66 c 1460 

. (Consolidated) 

This matter coming to be heard ·on the Joint· Motion of 

Plaintiffs, and Defendants Chicago Housing Authority and 

Department of Housing and Urban Development, for an order 

design~ting a North ·Kenwood-Oakland Revitaiizin~ Area . and 

permitting development of family public housing _units therein, 

and the Court having heard presentations concerning the proposed 

order; and 
-

The ~eceiver, Daniel Levin and Tne Habitat Company, having 
-

·represented to the Court that· they- have examined ~the proposal 
-

respeeting the . appropriate number of public housing units ~ to be 

provided therein and .the conditions to be made applicable 

tliereto; and that they support the Joint Motion; and 

- The Court being cognizant that the .principal ~emedial 

purpose _of _the orders pr~vi6usly entered in these ·consolidat-ed -

cases has - been· and is to proyide plaintiff class - families with 

desegregated housing opportunities; and 

The Court also being cogniz-ant- that.. on occasion it has 

EXHIBIT 
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permitted Public or assisted housing to be provided in census 

tracts not -within the General Public Housing Area_ upon a 

sufficient showing of •revitalizin~ circumstances such that a 

responsible forecast of economic integration, with a longer term 

possibility of ra~ial desegregation, c~ul'd be made; and 

The Court being of· the·view that such · a forecast ·can be made 

· with respect to the North Kenwood-Oakla~d Revitalizing Area if . 

the terms and conditions of this ·order are met; 

'Now, therefore~ IT IS HEREBY ORDERED: 

1. The Court designates as the North Kenwood-Oakland 

Revitalizing Area (•Revitalizing Area•) that portion of the city 

of Chicago that lies between Oakwood Boulevard on the north, the 
. . . . : 

Illinois Central Railroad right-of-way on the ~ast, 47th Street 

·on the south, an~ Cottage Grove Avenue on the west; 

2. The Receiver, previously appointed by the Court to 

develop scattered site public housing on behalf of -the defendant, 

Chicago Housing Authority; shall be free to develop, through new 

construction or rehabilitation of existing buildings, up to 2~1 

units - of public -housing within the -Revitalizing Area, subject to 

the foliowing conditions: 

a) 
-

No more than 100-units of pub~ic housing shall be 

developed_oE CHA-oWned land that is the site of 

CHA' s Lakefront high,_-:rise buildings (the ·area -_ 

bounded by ·4oth street -on the north, the Illinois 

central Railroad right~of-way on the ·east, 42~ -

P.lace on the south, : and- Lake Park Avenue on the 

west). 

... 



b)' No more than approximately 50 units of public 

housing shall be developed- on the site · of· the 

demolished Washington Park buildings (the CHA~ 

owned property bounded by 4lst Street on the 

north, Drexel Avenue on the east, Cottag.e Grove 

Avenue on the west, and Bowen Avenue on the south) 

and adjacent property. 

c) The balance of such units of public housing within 

the Revitalizing Area, in - a~dition to those 

. referred to in subp~ragraphs · (a) and (b) above, 

shall be developed o~ other sites distributed 

throughout the Revitalizing Area. 

d) One-half of the public housing units developed 

pursuant to subparagraphs (a) and (b) above shall 

be occupied by families whose incomes are ~n the 

range ·of 50-80% of the median income in the . 
-

Chicago Metrop9litan Area, and such units shall be . -

__ geographically di,?tribut~d. approximately evenly_ -

among -the _units developed pursuant to 

subparagraphs- (a) and (b). -

3. T.h~ CHA Tenant Selection - and Assignment Plan P.!"-~·~.dously_ -

approved by -th~~ court shall be- modified to aft~rd eligible 

displaced Lakefront tenant families, as defined':in the "Revised 

Agreement Regurding Former Residents of the Lakefrpnt P~operties 

and the Future Use of Those Properties," dated s-eptember 22, 

l995, between CHA and the Lakefront Community Organization ~ -first -
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priority to all public housing units developed pursuant to 

subparagraphs 2-(a), (b) and (c) of this Order,· subject only to 
.J 

the provisions of subparagraph 2(d} of this Order. 

'( ~r-: -
Q ' ., .; ...... . ,. ·,.-..r_. . 

Judge 

I . 
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·nocKrrrn 
AGREED ORDER 

OEC151S93 

WHEREAS, on August 14, 1.987 the Court entered an order 

appointing the Habitat Company as Receiver and giving the 

Receiver 
-

all powers of CHA respect.inq' the scattered. site program. 
necessary and incident to the development and administration 
of such. -proqram, includinq: (~) Making ~determinations 
governing the scattered site program in compliance with _ 
prior and filtnre orders -a=!! this Court, including without 
limitation {·l.) submission to HDD of applications for 
:fUnding, development programs and other documents 
(Order, pp. 2-3); 

-~, on March 9, 1990, the Court entered an Agreed. Ord'er 

recognizing that the ~uguSt l.4, 1987 order had gi~en the Receiver 
- -

the authority to develop and adndnister the scattered s-ite.:-

proqram. •on ari exclusive basis• {Order, p. 1), but nonetheless 

granting -CHA the authority ~o develop up to 350 units of­

scattered site housing as a d~onst:=ation program (the 

~Demonstration Progra::l•J; 

l. - 1-
EXHIBIT 

. F , 
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~~ WHEREAS, on August 3, 1993 in a status conference with the 

~--- \tw:: 

~ -

--

parties conducted by telephone, the Court approved a Joint 

Venture Agreement between the Receiver and the Chicago 

Metropolitan Housing Development Corporation, an affiliate of 

CHA, _ for· the development of the 350 Demonstration Program units, 

which agreement contemplated the possibility that the Joint 

Venture woul.d seek authority to develop ~8 units of scattered 

site housing in the North Lawndale area (as replacement for 18 

public housing units· proposed to be demolished in that area) and 

25 units of scattered site housing under the Family Self-

Sufficiency Program (Agreement, p. 5) ; 

WHEREAS, CHA has submitted applications to HOD _for funding 

to develop such ~8 scattered site units and such 25 scattered 

site. llll.:its, as well as for 377 units of additiona~ scattered site 

units (Projects ILOo-~02-180 and P002-~S2) to replace certain 

other public housing units proposed to be demolished; 
~ 

WHkREAS, the 18 SCattered site units proposed to .be 

const:ructed in . the North Lawndale area are in the IaiJD..ited Public_ 

Housinq _Area as defined by previous Court orders i- and 

best interests of the 

Gautreaux plaint~f class that the Joint Venture be authorized to 

de~el.ap the sca:t;tered site llili~ referr~ ~ ab~e, the p~es 
. -

are in agreement thit the aforementioned Court orders should be 

modi:fied as set forth below; 

THE;'RE'FORE, IT IS HEREBY ORDERED THAT: 

~- CHA shall be deemed, nunc pro tunc, to have had the 

authority to ~pl~ for fundin<j for the development ~f 18 units ~ 



..... 

' . 

·-£~; scattered site housing in the North Lawndale area as replacement 

:for l.S units of public housing proposed to be demolished in that 

_ .. -}-
:.:.;·;· ... . 

area, 25 units of scattered site housing under the Family Self­

Sufficiency Program, and 377 additional scattered site units 

(Projects. ILD6-P002-l.SO and P002-l.82) to replace certain other 

public housing proposed to be demolished, provided, however, that 

unless other.rise ordered by this Court all future funding 

applications :for scattered site development shall be submitted by 

the Receiver in accordance with the Auqust !.4, !.SST Order of this 

Court; 

2. ~ Joint Venture is hereby authorized to develop such 

l.S units of scattered site housing in the North Lawndale area of 

Chicago, a Limited Public Housing Area, in addition to the 350 

Demonstration Progralll uni~ previously authorized; 

3 • 'fhe Joint Venture is hereby authorized to develop such 

25 units of scattered site housing under the Family Self­

Sufficiency program, in addition to the 350 Demonstration Program 

units previously authorized, subject~ to further orders of· this 

_court, if necessary, respecting the location of such units; 
. . 

4. 'the Joint Ven~e is ll.ereby authorized to develop such 

numbers of Units o~ scattered site hous-ing as HUD may authorize 

pursuant to such CHA _applicatioris for ~ding "for _ 377 addi"U~ 

scattered site Units to replace certain other public housing 

units proposed to be demolished, subject to further orders of -

this Court, if necessary I - respecting the location of such units; 

and 

3 
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5. Except as provided above, all other currently effective 

orders of the Court in these consolidated cases shall remain in 

full force· and effect. 

December ~' ~993 

AGREED TO ON BEHALF OF: 

U. s ~ Department of Housing 
and Urban Development. 

Receiver 

United States Dis~ict Judge 

4 
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5. . :S:Xcep't as p:-ovi~ed. above, all othe:- currently 
l 

crtier~ c!' ~· Ccu:"':. in t.hese eonsolictated. cases !:hall ~ain ih 

. Oec:amDer _, l.993 
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1 THE CLERK: 66 C 1459, Gautreaux versus CHA. 

2 MS. GETZENDANNER: Good morning, Judge. 

3 
. I- MR. POLIKOFF: Good morning, your Honor . 

4 THE COURT: Good morning. 

5 Okay. This is the motion of the CHA, so I guess the 

·· 6 CHA· will go first, right? ... 

7 MS. GETZENDANNER: Judge, if you have any questions, I 

8 would be happy to answer them, otherwise I am content to rely 
f 

9 on the briefs, so long as I can go after these fellows. 

10 

11 

THE COURT: Okay . . 

Anything you wish to say? 

12 

13 

MR. POLIKOFF: I will be happy to start, your Honor. 

14 

THE COURT: All right. 

MR. POLIKOFF: Thank you. 

15 Your Honor, as we see it, CHA advances two basic 

16 arguments to support its view t~at the judgment order does not 

17 apply to new HOPE VI funded public housing. One is that the 
-

18 order only covers funding that adds ~o the aggregate housing 
-

19 stock, n~replacement funding; and the other is that .the 

20 judgment order's locational requirements· are ~ncompatible with 

21 HOPE VI. And· if you were to rule that- the oraer applies t.o new 
. 

22 HOPE VI housing, you would effectively eject~HA from the HOPE 
-

23 VI ballgame. 
-

24 I wili address these two basic arguments momentarily 

25 and persuade you, I believe, that the judgment order clearly 



.,..._· .. 

i 
~ : 
··--._,_. 

'-- :. 

3 

1 does cover replacement housing based on its language, its logic 

2 and the conduct of the Court and the pa~ies in carrying it 

3 out. And we will also show that there is no incompatibility_ 

4 whatsoever between the judgment order and HOPE VI. 

5 But first I would like, in a jfew words, to place this 

6 HOPE VI dispute within the larger framework of the litigation. 

7 The Fisher and H£ckman affidavits attached to our 

8 brief demonstrate that a dramatic current racial imbalance 
i 

9 still Rersists_ in CHA's housing stock. Largely thanks to the 

10 receivership and your subsequent orders, the figure· has been 

11 reduced from 99 percent to the middle 80's, but we've still got 

12 a long way to go. 

13 It is, of course, indisputable that sufficient 

14 desegregated housing opportunities for plaintiff class families 
-

15 have not been provided to enable anyone to say -- and CHA 

16 doesn't even assert -- that this principle remedial purpose of 

17 the judgment ~rder has been achieved. 

18 Under these cir~tances, tHe law places the burden 

19 on ·cHA, rrot-ttre ·· plaintiffs, to show that the current racial 

20 imbalance is not traceable - in a proximat~ way to fhe prior 

21 viola"):.ion. That 'l!. -a quote, as you may -recognize,. from Freeman 
-

22 versus Pitts, 503 u~s. at~94. 
-

23 ~d _subsequent to- Fre..eman the Supreme_ Court in u·. S. -v. 

-
24 Fordice reiterated the same p6in~, quote, that~ the burden of 

25 proof falls on_the state, not the aggrieved pla~ntiffs, to 
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1 establish that it has dismantled its prior de jure segregated 

2 system. 

3 Therefore, your Honor, with a c~rrent racial imbalance 

4 not shown by CHA to be divorced from its original 

5 constitutional wrong and as yet unachieved principle remedial 

6 purpose, the- law -stands - flatly opposed to CHA's desire to have 
-

7 the judgment order i~terpreted in a relief-limiting way. 

8 We've set forth some of the relevant cases at pages 13 
! 

9 to 17 of our written response. CHA's reply _ brief doesn't 

10 address those cases, doesn't even refer to CHA's continuing 

11 desegregation obligation. And I suggest, your Honor, that 

12 those cases provide the legal framework within which the CHA 

13 arguments, to which I now turn on the HOPE VI matter, must be 

14 considered. 

15 The first of the two major CHA arguments that the 

16 judgment order should be interpreted as not applying to 

- 17 replacement housing, flies in the face of the unambiguous 
-

1~ lan~age of the judgment order. Indeed, CHA concedes that HOPE 

19 . VI · funded-r~lacement housing is covered by the dwelling unit 

20 definition in the- ju4gment order. 
-

21 _ CHA says --=- and I quote from page 6- -Of its reply brie~ 

22 quote, the CHA does. not disagree -that HOPE VI funded units . 

23 •,..rould - come. -within the de.finitiori. of dwelling unit. ~-n. the 

24 judgment orqer. It's perf~ctly unde£St~ndable that- CHA doesn't 

25 ~isagree. That dwelling unit definition was obviously written 



( 1 
. '-----" . 

2 

3 

4 

5 

6 

7 

8 

9 

10 

-.k· 11 

12 

13 

14 

15 

16 

17 
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19 
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to cover every imagineable way in which CHA might provide new 

~ousing -- and I am quoting now from the order -- directly or 

indirectly, whether ~n a structure owned in whole or in part by 

CHA, whether or not newly constructed, whether otherwise made 

available by or through CHA. 

Plainly, Judge Austin was strained not to overlook .any 

kind of new housing .c;HA . might provide·\ 

THE COURT: How about replacement housing on the site 
f 

that's demolished? 

. MR. POLIKOFF: Replacement housing -- it is new 

construction -- is covered by this, your Honor, clearly, new 

housing initially made available after the date of the judgment 

order. And as ~ will show you in a moment, you have already 

ruled, already exercised jurisdiction over replacement housing 

designed for precisely that purpose. 

THE COURT: How does that differ from a situation 

where CHA might rehab completely? 

MR. POLIKOFF: Big difference, because the judgment 

order sa~,-~itially made available after the date of the 

o~der." 

As we pointed out. in our briefs, ·we have not sought 

ever- in this _case we have not sought to stretcfi the judgment 

order to cover a rehab of a pr~or _unit. 
- -

We have _onl_y said, when- you are putting up a new unit, 

even ~ f it' s in replacement of a demo-lished unit, it ' s covered 
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1 by the language of the judgment order, which, as I point out, 

2 CHA itself concedes. 

3 THE COURT: As a practical matter, is there r~ally any 

4 difference between the two? 

5 Let's assume a . hypothetical of .100 unitsi .CHA razes 

6 the building; puts up another -building of 100 units, or, CHA 

7 takes that original Puilding, really guts it, rehabs it and 

8 comes up with 100 units. You're saying one would be treated 

9 differ~n~ly _ than th~other? . 

10 

11 

MR. POLIKOFF: Enormous -difference, your Honor. Why? 

THE COURT: But as a practical matter, should there be 

12 any difference?_ 

13 MR. POLIKOFF: Yes, there should be, and I will tell 

14 you why. 

15 If CHA razes a 100-unit building and is going to build 

16 1QO new replacement units, it has the opportunity thereby to 

17 provide relief for the plaintiff class, because the 100 new 

1.8 units _don'-t have _to be built in the same place that the razed 

19 building - -stands -~ - If you're gutting a building and rehabbing it 

20 _on site~ you don ' t _D-ave_ that opportunity. 

21 - so desegregation opportu~ities, relief for the 
- - -

22 - ___p_J,_aintif~ ~lass, can be_ proyided cy the -new 100 u-nits. You <;an 

23 put 50 of i:h~IIL O~t t__!lere, 50 of them_ .in h~re,- under your 

24 -current orders 50/SO, so we would get _SO units of desegregated 

_ 25 _ hous i.t:lg. 
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If, on the other hand, they are simply rehabbing a 

building, we could have drafted the order differently 

don't know whether Judge Austin .~ould have gone along 

I 

but we 

made a distinction right at the outset between and he made a 

5 judgment- order on his own, a judgment decision on his own, I am 

6 not going to . tell -CHA. how to run its existing housing -stock. 

7 They want to rehab it -- and we didn't oppose that. We never 

· a argued for that. 

9 _ .. The distinction then is the distinction between an 

10 opportunity to provide remedial housing opportunities to the 

11 plaintiff class through newly constructed housing which has no 

12 locational requirements imposed upon it and rehabbing an 

13 existing building which obviously isn't being moved. 

14 From the look on your face, I'm not sure you're 100 

15 percent persuaded, but 

- 16 THE COURT: Well, following your construction, CHA may 

17 have the -- a~suming that your construction ~s the one that-

18 will be followed, CHA may hav~ the very difficult task of 

19 making a · policy-decision that would be more costly. 
-

2Q For example, if CHA decides that it wants to keep the 

2-1 100 _units in the hypothetica-l building that I suggested and the--

22 -cost to rehab those units ~s more than the cost to raze the 

23- building and --put up 100 new units, CHA would be -in a position -

24 of having to pay that extra cost in order to keep those units 

25 at the s~e site. 
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1 MR. POLIKOFF: They may very well, your Honor, if the 

2 economics worked out that way; they might work out differently. 

3 

4 

5 

6 

But --

THE COURT: It's taxpayers' money that we're talking 

about, though. 

MR. POLIKOFF: Yes, but if CHA has an obligation to 

7 provide desegregation housing opportunities to the plaintiff 

8 class members, which it does, that decision as to which way to 
; 

9 go oug!tt _to __ include a cons_ideration of_ that persisting CHA 

10 obligation to provide desegregation. 

11 Indeed, I would argue -- not here arguing this point, 

12 but in a hypothetical situation I would argue that that 

13 obligation to provide desegregation housing for the plaintiff 

14 class should weigh very heavily in CHA's decision-making. 

15 But we have not tried to get into that, your Honor. 

16 And if they decide to rehab under the language ~f the order, 

17 they are free to do it without consequences- under the Gautreaux 

18 orders. 

19 · -r painted out that your Honor is being asked to 

20 interpret the order in a way that does vfolence to its 

21 languGge. For the reasons we have just discussed, it also does 

22 . violence t.o the logic.- · 

23- - The purpose of the order can be seried, . i :e. I 

24 desegregation housing opportunities provided to the plaintiff 

25 class through replacement housing just as effec~ively as 
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1 through incremental housing. So the purpose of the order also 

2 argues for not imposing the restrictive limitation on it that 

~ 3 CHA is proposing. Indeed, I would say that CHA's request to 

4 you is at war not only with the language of the order, but also 

5 with its logic. 

6 Finally; and perhaps. most . tellingly, the Court and the 
-

7 parties have already - ~nterpreted the judgment order to embrace 

8 replacement housing, st~ing with the Court's order of 
I 

9 December -10.,.-.. 1993 . . ; The .order ... is ... cited _and .discussed in the 

10 briefs, but I've made extra copies for '·the Court and counsel . 

11 This is the order that HUD calls the nunc pro tunc order. 

12 (Document tendered.) 

13 MR. POLIKOFF: Do you need an extra copy? 

14 MS. GETZENDANNER: Sure. 

15 MR. POLIKOFF: On page 2 and 3 of this so-called nunc 

16 pro tunc order, you s~e that paragraph -- it's at the bottom of 

17 page 2 -- paragraph number 1 refers to CHA funding applications 

18 for the faiDiliar 18 units ~n Lawnqale. 

19 ·true-paragraph 1 over at the top of page 3 now, your 

20 Honor, also covers an additional 377 units. Ahd ~wo project 

21 numbe~s are referenced _there, which are at Washrngton Park, 

22 wpich is at North Kenwood/Oa~land, ~for 18~ units, an~Cabrini _ 

23 Green for i90 I making _the total of - 37? r -

24 Paragraph 2 of the order in the middle of pag~_ 3 

25 authorizes the joint_ venture,_ l ed by Habitat as Receiver and-
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1 previously approved by the Court, to develop those 18 Lawndale 

2 units. And then if you drop down to paragraph 4, at the bottom 

3 of page 3, you see that that authorizes the same joint venture 

4 to develop the 377 Washington Park and Cabrini units. 

5 Now, your Honor, a couple of months before you entered 

6 this ·order- the- funding · for these same- 377 units had begun to 

7 come from HUD. 

8 On September 10, 1993, HUD notified CHA that its 
f 

9 funding application for these Washington Park and Cabrini units 
. .. . .. . . - - ' - -... . . . - . . 

10 had been partially approved, quote -- and I emphasize this --

11 for replacement housing. That's in one of the letters that was 

12 delivered to the Court and counsel early last week, and I 

13 emphasize those replacement housing words. In other words, 

14 your Honor, these 377 units were being funded with true 

15 replacement, not incremental dollars. 

16 _Incidentally, the same HUD letter, which is signed by 

17 Mr. Shuldiner, who was then in Washington with HUD, also says 

18 ~- and I am quo~ing -- these fund reservations are conditioned 

19 upon agreement· ·of · the parties to the Gautreaux litigation and 

20 approval by the Csurt of the- entity that -will develop these 

21 repla~em~nt units, end quote. -

2 2 So two months later, when J:he Court signed the nunc 
- -

23 pro _turic order yeu're -holding in your_ lap, · it was not _onLy - _ 

24 authorizing the joint ~enture to develop true replacement 

25 ho_E.sing funded with replacement, not in-cremental doll_ars; it 
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1 was also satisfying the HUD requirement that the Court and the 

2 Gautreaux parties agree on the entity to do the developing of 

3 those 377 units. 

4 By the way, your Honor, the Gautreaux-funded portion 

5 of the 466 units at Horner, those are also true replacement 

6 dollars, not incremental dollars. 

7 Now, of course, we pointed out in our brief, referring 

8 to this nunc pro tunc or~er, that true replacement housing 

9 funding had,. already been .subjected . to , the ._court's . o.rd..ers . . 

10 Now, what does CHA say about that? Well, in its reply 

11 brief CHA says correctly that the 18 Lawndale units are being 

12 built with incremental funding. But CHA is then thunderously 

13 silent about the Washington Park and Cabrini Green units, 
-

14 thereby implying that the nunc pro tunc order relates only to 

15 incremental funding and does not embrace true replacement 

16 funding as well. 

17 We are not favored with an observation from CHA, 

18 therefore, - your Honor, _- on .!-he fact - that t:he- Court, with the 

_ 19 written approval of all the parties -- you will note that that 

20 order was consented to in writing; _ the signat~re pages are also 

21 in ~our lap, by all the parties. The Court and all the par~ies 
-

2Z already agreed upon an exe-rcise by ~-h~ Court of its 

2J - j~risd~ction over true replacem~nt- ho~si-ng. - · 

24: Parenthetic~lly, ! - want .to note that this nunc pro 

25 tunc order covers not only true replacement housing in a 
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1 non-HOPE VI context, which is Washington Park in North 

2 Kenwood/Oakland, but it also covers replacement housing funding 

3 to be used in a HOPE VI project at Cabrini Green, 190 out of .~ 

4 those 377 units. 

5 It's true, those aren't HOPE VI dollars, but they are 

6 dollars · to· be used· in -a HOPE- VI project for the same 

7 replacement housing purpose as HOPE VI dollars themselves may 

8 be used. 

9 ---- In · conclusion-, . your,-Hono-r ,. .. the .. replacement .hous.ing . 

10 horse has long since left the barn. .The Court, with the 

11 written concurrence of CHA and the other parties, has already 

12 exercised judgment-ordered jurisdiction over replacement 

13 housing; specifically including replacement housing for HOPE VI 

14 projects . And you've done this not just in the nunc pro tunc 

15 order but in subsequent orders. 
-

16 As to the location of those replacement units, you 

17 will note that paragraph 4 of_ that order refers to subsequent 

18 orders . tlaving- to do wit-h -location. 

19 ·-In-the · face, y~ur Honor, of these several orders 

- 20 relating ~o North Kenwood/Oakland, - Cabrini, Henry Horner ~nd 
--

21 with the language o_f the judgment o_rder concededly covering_ 

22 replac_em~t housing, while the -rationale of the· order su~ports 
- - - -

23 - such coverag~, it _ ~ould- be totally inappropriate ~o now reverse 

24 - field and act ·inconsistently ~ith a whole series of the Court's 

25 · ozders - as well as extensive conduct of t~e parties based on 
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1 those orders. 

2 I turn to the second major CHA argument, which is the 

3 supposed incompatibility between HOPE VI ana the judgment 

4 

5 

6 

order, a point made about a dozen times -- I counted them 

the CHA's briefs. 

HOPE VI and the judgment order are said to be · 

7 inherently and absolutely inconsistent. We are told that CHA 

8 could not hope to be com~etitive in HOPE VI awards if the 

9 judgment order applied,-· and that- denying ··CHA' s motion·· is the 

10 functional equivalent of enjoining CHA ··from HOPE VI 

11 participation. 

in 

12 Simple answer to all this: It ain't true. It is not 

13 true if one compares HOPE VI and judgment order language, and 

14 it is not true if one looks at the competitive record of CHA in 

15 HOPE VI competitions. 

16 Let me turn to the language first. CHA says -- and 

17 I'm quoting -- HOPE VI has clear locational requirements for 

18 which -proposition it cites and quotes the HOPE VI statute which 

19 provides · ~ndin~ for addressing, as you know, severely 

20 di~tressed or ~obsolete p~lic housing prQjects, for the HOPE VI 

21 ~tatute - do~s say th~ following: No more . than SOO units shall 

22~ -b~ P~9Vided - to each part_icj.pating _city, and ~uch units shall ~e 
-

- 23 ·located in up to three separately defined areas con~aining the 

24 community~s most severely distressed projects, including family 

· 25 high-~~se projects, end quote. That's from the HOPE VI 
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1 statute, which is Exhibit B to CHA's brief. 

2 And this is the locational requirement, the one I just 

3 quoted, to which CHA re~ers when it says we are, quote, clearly 

4 wrong in contending that HOPE VI has no locational requirements 

5 for replacement housing. 

6 But, your Honor, this · locational requirement ·! just 

7 quoted applies only to the sao selected distressed or obsolete 

8 units, not to their repl~cement units. That's perfectly clear 

· 9 · ~ · from ·-the· ·statutory;-·· quote·, · such ·-units, end-- quote, . -language , that .· 

10 I just quoted. Just read it; you can see it. 

11 Moreover, the same statute specifically says 

12 replacement housing may include tenant-based Section 8, which, 

13 of course, can be located anywhere. 

14 Now, if there were any doubt about the statutory 

15 language point I am making, which there is not, there is a HUD 

16 HOPE YI handbook, as you know, and that would resolve the 

17 doubt. 

18 For the . guidebook says_ explicitly -- and the relevant -pages a~e 

19 in .the ex1'UbTt"s .. to the briefs -- that replacement housing max 

~ 20 include, quote, cons~ruction of off-site housing, end quote, 

21 and it says not one word about where off site. 

22 And if there were any ·doubt about that, under tne 

23 - headlng Purpose of the· HOP~ VI -Program, the guidebook includes -

24 the fo~lowing quote as a purpose: Lessening concentrations of 

25 poverty by placing public housing in non-poverty-neighbo~hoods. 
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Obviously the neighborhoods that contain the community's most 

distressed and obsolete public housing units are not likely- to 

be ndn-poverty neighborhoods. 

In short, your Honor, there exists no locational 

requirement for .HOPE VI replacement housing .at all, . and CHA is 

simply wrong ·in ·implying · that- the locational requirement 

applicable to the 500 selected distressed or obsolete units 

applies to the replaceme~t housing for those units. 

9 · ·· Now; ·· CHA · then attempts· to- -buttress this mistaken 

10 argument with a flat-out misstatement, ·-presumably designed to 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

show that contrary to the statutory and guidebook language, 

replacement housing is confined to these severely distressed 

neighborhoods. 

Referring to each of CHA's HOPE VI appl~cations, CHA 

says at page 15 of its reply brief, "All new construction was 

designated for neighborhoods that were in limited areas." And 

again, "No application called for the building _?f any new units 

in -any general area." 

·Tram-among many statements which demonstrate the 

contrary, I will refer to but one which has t o do with 

replacement 
- -

its .;ugust 11, 

applica~ion to HUD, is another 

delivered ·to Court and counsel early last week. In_this letter 

- CHA seeks HUD' s approval to dem.oli..sh the first building it 
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1 wanted to tear down at Cabrinl under the 

2 heading, quote 

3 The proposed new units will be 

4 community areas around the een and 

5 other sites throughout the Chicago metropolitan in 

6 accordance with the consent decree and of the 

7 Gautreaux litigation·; end quote. others 

8 it cannot be reconciled=- - ~CHA's reply brief assertion 

9 that all new .construction . was :·designated . for l ·imi ted . areas . . 

10 I turn to the competitiveness ·. issue, the other aspect 

11 of this HOPE VI judgment order alleged incompatibility. 

12 CHA won its initial HOPE VI award at the end of '93 in a 

13 nationwide competition. 

14 Now, look at the dates of the letters I've just 

15 referred to. In August '93 CHA says, we're going to develop 

16 replacement housing in accordance with Gautreaux. In September 

17 CHA receives its first HOPE .VI replacement housing funding from 

18 HUD. 

19 · Moreover~ we know what HUD believes from its own 

20 lawyer's legal opinion; I'm_ quoting from ~eceiver Exhibit B. 

21 Quote; in regard to the 377 replacement units for Cabrini and 
-- -

22 Washington Par~ appro~ed far funding by HUD ~n Septemb~r- ~f '93 -

· 23 and '94, the joint venture has -clearl3 been autnorized by Judge 

24 Aspen. Still quoting, we also b~lieve that any- funds under -

25 HOPE VI which go to ~placement housing are cur=ently a -
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1 engaged in the development of the very first Cabrini 

2 replacement units. These are the 44 units in the Mohawk North 
-

3 development adjacent to Cabrini that you yourself dr5ve right 

4 by, and they were pointed out to you in the bus tour 

5 Mr. Shuldiner took you on last year. 

6 Now, recently Habitat submitted a public housing 

7 development proposal- to HUD as Receiver for CHA--it says it 

8 right on the cover -- fo~ these very first replacement units in 

9 that··-Mohawk··-North ·development-. " This · is the· October 24th -

10 letter, also -delivered to the Court and counsel last week. 

11 These units, by the way, represent not only the first 

12 replacement unit at Cabrini, but a potentially important 

13 forward step toward mixed income housing for Gautreaux 

14 plaintiff class families because they are part of and dispersed 

15 throughout a market rate development. 

16 Getting approval for thes~ units from HUD is a big 

- 17 deal, as you can easily see by the - thickness of the development-

18 -- proposal, which I'm not going to do anything more than show 

19 you. These-are-two thick volumes. (Indicating.) 
-

20 - The cover page, which yo~ received as pcuj: of the 

21 1ette·r that was gl.ven to you last week, says, CHA-_development 
- - ... -

_ 22 -.=-proposal,- ~ab~~ni extension, replac~ment un~ts,- 44 uni~s,_ tlle 

23 Ha~itat -Company a~Receiver _for the -Chicago Housing Aut~ority 

24 Scattered Sites Program, two volume~ to get HUD approval for 
-

25 those units. And it was Habitat, as Receiver, that submitted 
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that. 

But another letter had to be sent, which was the 

fourth and final letter delivered~o you and counsel last week. 

Why? Because on receipt of this huge two-volume development 

proposal for the .. 44 . Mohawk North replacement . units, _HUD pointed 

out that · a couple of the certifications contained in the 

proposal, the develoPment proposal, were made by CHA and not by 

the joint venture. ; 

You see-, these·- first· 44-·· units, replacement at Cabrini, 

are part of the original 190 units your nunc pro tunc order 

authorized the joint venture to develop. Under that order the 

joint venture, not CHA, has development authority for the 

units, so HUD wanted the · certifications to come from the joint 

venture, not from CHA. And that's what was done in the second 

letter sent to HUD December .17, 1997. You have that letter and 

what was delive~ed last week. 

The letter explicitly says, by the way, that the 

development proposal for these 4~ units is submitted pursuant 

to ·your o~er-of ten years ago appointing Habitat as Receiver. 

So mu~h, your Honor,- ~or the assertions that the 

Cabrin~ HOPE -vi project is going forward without any 

involvement of. ~he Receiver. -
-

- A final - CHA- subsidiary ar~ent seeks to draw an _ 

analogy between our current dispute here and your 1991 

Kenwood/Oakland order as well as a Seventh Circuit decision_in -
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1 Romney. Suffice it to say that our controversy here is about 

2 developing new public housing, something clearly covered by the 

3 judgment order, whereas the 1991 Kenwood/Oakland order involved 

4 only rehabilitation of existing housing, something not covered 

5 by the judgment order, as we discussed a few minutes ago, and 

6 the Romney model city's order involved no housing at all. 

7 Your Honor, ·you will be pleased to know I am ready to 

8 conclude. I 

9 Even if in the face of the language - of the judgment 

10 order, the logic of the order and the conduct of the Court and 

11 the parties under the order, you were to accept CHA's view that 

12 the judgment order doesn't ·cover new HOPE VI housing, it would 

13 be the responsibility of the Court, as we have argued in our 

14 briefs, to exercise its, quote, inherent capacity to adjust 

15 remedies under Freeman, 503 u.s. at 487, to see to it that the 

16 re~edial possibilities offered by the new HOPE -vi funded public 

17 housing aren't lost to the plaintiff class. 

18 _But given _the language, the logic and the conduct .of 

19 the Court--ana-the ·parties that we do have, the right answer is 

20 not to reach tha~ issue of inherent capacity to adjust 

21 · remedies, but simply to ~eny CHA's motion. 

22 What --is really at · stake here, your Honor, -is _·neither 
-

23 the figment of a judqme~t or~er that fails to embrace 

24 rep~acement housing, nor ·an imagined incompatibility between 

25 the judgment order and HOPE VI. 
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1 What is really at stake is whether CHA shall be free 

2 to replace its old high-rise ghettoes with new low-rise ones 
·,i--

3 and, thereby, deny Gautreaux families the remedial 

4 opportunities HOPE VI replacement housing holds out to them. 

5 The judgment order in this case is all that prevents a 

6 CHA, whose briefs don't even mention its desegregation 

7 obligations, from once again taking great swaths of Chicago 

8 neighborhoods and thousands of families who have not yet 

9 received the relief they are entitled to, down the old familiar 

10 path of least resistance to hyper-segregation and concentrated 

11 poverty. 

12 Happily, your Honor, the judgment order by reason of 

13 its language, its logic and your enforcement · orders entered 

14 with the concurrence of all the parti~s, does stand in the way. 

15 I thank you. 

16 THE COURT: Thank youJ Mr. Polikoff. 

17 Before -- . yes, Mr .. Shakman, you want to say something 

18 on behalf of . the Receiver? 

19 . . MR: -s·HAKMAN: Yes . . On behalf of the Receiver I if you 

20 would like to hear a little bit, we_had some comments . 

21" THE COURT: Sure-. 
. 

22 MR. SHAKMAN:- Really three points~ your Honor. 
. 

23 FiEst, Mr. Levin, who's present in co~rt today and is 

24 available to answer any questions the Court may have, 
-

25 recognizes that he serves as the Court's. agent and at the 
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1 Court's discretion. He has not sought to be and does not want 

2 to be in an adversarial relationship with anybody, but he does 
-

3 think to the extent he has information that bears on the issue 

4 before the Court, it's appropriate that he present that to the 

5 

6 

Court. 

It's for th~t reason that we filed a brief on behalf 

7 of the Receiver. And in the brief we pointed out that from th~ 

8 beginning of the appeara~ce on the radar screen of HOPE VI, the 

9 Receiver has taken the position that he reads the Court's order -

10 appointing the Receiver as requiring that the Receiver 

11 construct all new housing that is not elderly housing, and that 

12 that includes the HOPE VI program. 

13 At times the CHA has agreed with that, and .we have 

14 attached a letter from Mr. Eisendrath that reflects that 

15 agreement. At other times the CHA has not agreed with that, as 

16 they do not agree now. 

17 Throughout that process Mr. Levin has ' asked m~ to 

18 emphasize his attitude has been to try to avoid unnecessary 

19 disputes - ~it-h-the · ·CHA or with anyone else an4: to find a way of 
-

20 working _through these- problems. And he's often been- able to do 

21 that by agreement wi~h the· CHA; for example ~ by operating under 
- -

22 - the title· of development manager pursuant to a~ agreement With 

23 the CHA,· which has permit_ted him to fulfill what he understands 

24 to be the obligation that he assumed when - h~- b~came~the Court's 

-
25 Receiver, and to do so in a manner that has been acceptable to 
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1 the CHA and has avoided unnecessary disput-es. That's point 

2 one. I have two more points. 

3 The second point I would like to make relates to 

4 correcting some errors that are found in the CHA's last brief 

5 that, of course, we didn't have an opportunity to _respond to. 

6 Part of those issues have been addressed by Mr. Polikoff and I 

7 won't repeat what he.-has said. They relate to the Cabrini 

8 Green project. 

9 But one point he didn't focus on that the Receiver~s 

10 asked me to respond to, to mention, is ·this: The last brief 

11 filed by the CHA states in passing, but· it's one of those 

12 passing comments that stings and hurts, that the Receiver has 

13 sought to extract a three percent fee solel~ for its work on 

14 - these 44 townhouses that Mr. Polikoff just referred to. 

15 The Receiver asked me to mention to the Court that its 

16 involvement in Cabrini Green went way beyond that. It included 

17 at least a thousand . hours of effort, qver a year-and-a~half in 

18 planning the _ redevelopment project, in -hiring architects, in 

19 · prep_aring-ttr~-request for proposal that then generated ten 

20 responses. 
-

21 In reviewing all of those resp~nses and meeting with 

22 - th~city1 with the Park District~ -with th~ Board_of Education, 

23 of cour~e with HUD, of ~curse with the CHA ~ ·and in formulatin~ 

24 plans and responding to a - large redevelopment programL- the 

25 Receiver also developed in~tially in Kenwood/Oakland the 
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1 concept of using rental units on a long-term lease basis for 

2 CHA resident housing, and that was then applied and that led to 

3 this 44-unit development in Mohawk North that is actually the 

4 first housing that -- new housing that Cabrini Green residents 

5 have moved into. 

6 When it came time to build the 44 units, the 

7 Receiver's fee for tnat would have been $120,000 computed at 

8 the three percent rate. :The CHA's brief does not mention that 

9 the Receiver offered to accept less than that and, in fact, 

10 accepted $35,000. And the brief doesn't mention that this was 

11 the first townhouse -- that the townhouse occasion was the 

12 first occasion on which the Receiver could seek to be 

13 compensated because it was the first project being built . 

14 Perhaps this is more detail than the Court needs in 

15 connection with the present motion. I simply wanted to put it 

16· ·before the Court because we did not want to leave you with the 

17 impression that those inappropriate comments by the CHA, 

18 suggesting a mercenary attitude on the part of the Receiver, 

19 were accurate·.-·-· · 
-

2_0 Indeed/ Mr.- Eisendrath-:- and Mr. Shuldin~r, both of the _ 

21 CHA, ~old the Recei ver that they r~cognize~ tnat the Receiver 

22 w.as entitled to b~ _c~mp4::msa~~d for -effo-rts made. i!l connec_tion 

23 with Cabrini Green. The que~tion was not- whether- but- how it 

24 should- be structured, out of what_-project funds it should come. 

25 so then I would lik~ _to come,- if I may, to the third 

.i-
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1 point that the Receiver would like me to make. And he is, as I 

2 mentioned, available in court to answer any questions the Court 
.i-

3 may have. 

4 The third point is this: That from the Receiver's own 

5 experience in creating housing pursuant to the court order 

6 appointing him as Receiver, he has something to say about 

7 whether it is possible, as Mr. Polikoff says, or impossible, as 

8 CHA says, to provide housing that meets both the goals of HOPE 

9 VI and the goals of the Gautreaux receivership. 

10 And what he has to say is this: If you look at the 

11 material that's attached as Exhibit B to the initial motion 

12 filed, the brief filed by CHA, it includes the guidebook 

13 

14 

published by HUD. And the guidebook makes it quite clear that: 

the purposes of HOPE VI housing are, as Mr. Polikoff indicated, 

15 quote, tearing down the .eyesores that are often identified with 

16 obsolete public housing and replacing them with homes that 
. -

17 complement the surrounding_ neighborhoods and are attractive and 

18 marketable t _o the people they are intended to serve, end of 

19 quote. Knd-~nat t~ey are, quote, intended to lessen 

20 concentrations of pov~rty by placing public housing in non­

· 21 poverty neighborhoods or -by promoting mixed-income communities 

12 - where pub_:11.<;: housing. onc_e stood, there.Sy ending the social and 
-

23 economic isolation of public housing residents, ena of qu9te. 

24 What Mr. Levin would like me to mention to the Court 

25 is ehat that is exactly what he has been doing in implementing 
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Gautreaux and in using HOPE VI funds, because ABLA and the 

Horner Phase II are both Receiver projects that use HOPE VI 
~ 

funds. So the notion of incompatibility is inconsistent with 

what is actually happening in the field. 

And in doing that, the objective that is reflected in 

the HUD guidebook, which is a terribly important piece of 

national policy as well as Gautreaux objective, of 

deconcentrating and inteqrating public housing residents into 

the community so that they have an opportunity for all of the 

advantages that flow from that kind of ~ deconcentration and that 

kind of integration, economic, educational, employment 

opportunities, many others -- that's precisely what the 

Receiver has been doing in working with.the. community, ·because · 

there is an intensive community component in persuading 

communities that CHA replacement housing will be an asset to 

the community, in working with elected officials, in working 

with HUD, in working with the CHA. 
-

The. message that I have been asked to deliver, and I 

_ h~pe I ha\re~-rs that there appears to -be, to the Receiver, no 

incompatibility whatsoever between those two programs; ~hat Ls, 

this court's Gautreaux objectives and what the Receiver is 
-

actually d~~ng in implementing · Gautreaux hous~ng, in some cases 

using HOPE VI funds. 

Lf you have questions for Mr. Levin, he is available. 

THE COURT: Thank you, Mr. Shakman. 
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1 Is there anybody from HUD here who wishes to address 

2 the Court? 
.i--

3 MR. JENSEN: . Good morning, your Honor. I am Jon 

4 Jensen. We did file a brief response. 

THE COURT: I know you did. 5 

6 MR. JENSEN: But we really had not been grepared to 

7 address this particu'iar issue, unless you had any questions for 

8 us. 

9 THE COURT: Well, by the fact ·that you have decided 

10 not to file a brief and are not prepared to address the issue, 

11 I take it that my ruling really is a non-issue as far as HUD is 

12 concerned? 

13 MR. JENSEN: I think that is true. 

14 I guess the only point is, we decid~d HUD -decided, 

15 that is, to defer to the suggestion in CHA's original brief. 

16 In a footnote in their brief they claim that the issue was not 

17 who had development responsibility for HOPE VI funding. but 

18 whether HOPE VI funded activity was subject to tlie basic order -

19 of ·the Ccmrt7-· · 

20 We had very definite opinions, ve_ry much reflected in 
-

21 Mr. Shakman's brief of the Receiyer, ~hat indeed · the Receiver 

22 has all re~ponsibility conne~ted with the development, wh~ther 

23 HOPE VI or otherwise. 

24 But CHA indicated in its footnote that that was - not 

25 the issue that was being presented to the Court. I think they 
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said that that would entail an entirely different briefing 
-

schedule and -- a motion and entirely different briefing. HUD 

as a department deferred to CHA's suggestion in that regard. 

THE COURT: Thank you. 

MR. JENSEN: Thank you. 

THE COURT: Ms. Getz~ndanner? 

(Brief pause.) 

THE COURT: Let!s take about a two-minute break for 

this case so I can call one other case and let the lawyers go 

on their way. 

(Whereupon, the Court directed its attention to another 

matter on its call, after which the following proceedings were 

had · herein: ) 

THE CLERK: Clerk 66 C 1459, Gautreaux versus CHA. 

MS. GETZENDANNER: The CHA paid $35,000 for these two 

volumes. They have paid him nothing more, the Receiver. 

The Receiver has no contract with respect to Cabrini 

Green, he has no role with respec~ to Cabrini Green. He did 

ask for · a-thr~e percent fee based on the building of the 
-

townhouses, and _knowle9ge ·of ~hat was more than the work he had 

done for whic~ he could be co~pensated. I believe tnat's _what 
- - -

he sa~d ~ . For the · work where he could not be compensated, . fie_ 

wanted that fee to cover that work and the CHA refused. It's 

that simple. 

There is no role {or the Receiver at Cabrinl Green and 
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1 that's been clear, I think, from the outset, since _ 1993. 

2 To the extent that HOPE VI funds were made available 

3 to this Court and to the Gautreaux plaintiffs, those were 

4 pursuant to a set-aside that was negotiated back in 1993 when 

5 HUD was still in the case. 

6 Basically what happened was, HUD agreed to 350 units 

7 that could be built With HOPE VI money, . provided they got 

8 credit under Gautreaux f9r it. And so that's what brought the 

9 Gautreaux order into that 350 units. 

10 HUD is no longer a party to the case, at least I don't 

11 think -- has it been dismissed? 

12 THE COURT: I believe so. 

13 MS. GETZENDANNER: They're not here. 

14 So the - only time HOPE VI money has been used has been 

"" !5 for that, quote~ replacement housing pursuant to a negotiated 

16 deal between HUD, the Receiver and the plaintiff. 

17 No other HOPE VI funds have been d~awn down, nothing .. 

18 Nothing has been- used at Cabrini Gree-n. -No HOP-E VI funds ·are 

19- used the~.--They haven't been drawn down yet. HUD is wait-ing 

20 for - the ·court's order. 

- 21 s·o_ there is no precedent here that HOPE VI -funds have 
- -

22 ·be_en used willy-nilly for -replacement _ hous.I_ng. Tfrat-' s not what -

23 - has happened. 
-

24 The public housing, a prQgra~ that HOPE VI presents, 
- -

25 is wi-ldly_ different from the Gautreaux Judgment. We believe 
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there are geographic requirements in the HOPE VI program. The 

whole thing talks about neighborhoods where distressed public 

housing exists. 

If CHA were to submit an application that met the 

terms of the decree, it would provide 50 percent of any funds 

used for new construction would be used in general areas. And, 

Judge, it's the CHA's position that that is a non-starter. 

That will not be approveq by HUD. 

THE COURT: I think HUD has had the opportunity to 

speak to that point and apparently has ·· chosen not to. 

MS .. GETZENDANNER: Pardon? 

THE COURT: I say, HUD has had the opportunity to 

speak to that point and apparentl~ has chosen not to. 

MS. GETZENDANNER: There's no question that we have a 

letter from HUD that says that we cannot draw down the HOP.E VI 

funds unless we get this Court's approval, and that's what -

drove us to file our motion. _ And we do not -believe that the 

Court has jurisdiction -over the HOPE VI funds. 

· · ~he-miD· lawyer who wrote the letter, I am told, was 

reprimanded for writing t:hat letter.- I do"n't think there's any 

basis for HUD's conclus~on that the injunction .governs ?OPE VI. 

They looked at t he ~r~er - appointing the Receiver ~ _ 

which is different. _The Receiver nas no authority ~f the -

plaintiffs have -no -authority. So the fact that the Receiver's 

order is broadly _stated is not terr_ibly_ relevant to wha·t we are 
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raising with this Court, which is, what is the scope of this 

injunction. 

.i-

Now, I think the best way to talk about why HOPE VI 

4 isn't covered by the injunction is to assume that it is. If 

5 HOPE VI applies to -- or, I'm sorry, if the injunction applies 

6 to HOPE VI, what will happen is that to present a competitive 

7 application to HUD we will need a waiver from this Court. We 

8 cannot submit a program ~hat calls for SO percent of new 

9 construction in general areas. 

10 ·It's the waiver process that is the most intrusive, 

11 and we've spent a lot of time in our briefs talking about the 

12 waiver process. But here's how it goes in reality: CHA needs 

13 

14 

to get a waiver from the Court to do a HOPE VI program. That 

means the Court will ask us to negotiate with Mr. Polikoff, as 

15 plaintiffs' representative. And that's a perfectly appropriate 

16 thing for the Court to do, to ask the parties to sit down 

17 -THE COURT: It's- gone on for a ·couple decades. 

18 MS. GETZENDANNER: Yes, no question about it. So we 

19 will sit ·"'dowrr-and · negotiate. 

20 Mr.~ Po1ixoff wlll begin the negotiations by fi£st 

21 - exam~ning~hat neighborhood it ·is we're focusing on; _next, what 
-

22 buildings_ d~ - w~ want- to demolish; next,. w.hat buil,_dings do we 

~23 want to rehabilitate; next, wher~are w~ going to build the 

24 -replacement housing;_ and _then it's going to go all the way dowri 

25 - to tenant select_ion and then to all of the other miscellaneous 
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things that were brought to the attention of the Court by the 

2 Receiver in connection with Horner. 
.>--

3 So the negotiation that would be required by the 

4 Court, and properly so, would bring the plaintiffs into the 

5 whole program. It's very intrusive. I don't think that their 

6 statement that all they care about is new construction -- the 

7 new construction of new units is just part of the whole. It's 

8 part of the whole progra~ designed by CHA. 

9 So they are going to want to negotiate from the 

10 beginning, and in order to get an agreed waiver we would have 

11 to negotiate. 

12 Now, when CHA negotiates and they agree on a waiver 

13 and they bring it to you, they're not happy with that order. 

14 That's what they've been able to negotiate. That's not what 

15 they wanted, it's _not what they hoped for, but it was what they 

16 were able to negotiate. - so you would be subjecting the entire 
-

17 HOPE VI program to that -process because you cannot expect any 

18 application to meet the HOPE VI objectives and comply with the 

19 injunctiOfr.-~he· injunct~on will have to be waived. 

2_0 And --I think when you look at· .t-t that way, how can the 

- 21 injunction cover this, this whole program, which is designed to 
-

22 r~~abilitate neig~orhoods which _are in limited areas? I do~ 't 

23 -- all the sociar services, for example 20 percent of the 

. _24 funds have to be used for social services. I don't think you 

25 - -Can build the· units in general areas and have social services 
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1 make any difference. · 

2 The whole thing is pointing to neighborhood 
-~ 

3 redevelopment and it's a new program. We cannot agree to waive 

4 the HOPE VI requirements. CHA has no power to do that. 

5 I think when HUD was in the case this Court had a lot 

6 of authority because the HUD consent decree required them to 

7 build so many new units, but that authority is now gone. The 

8 Court can't tell HUD what to do, and I don't think the Court 

9 would want to. I think that really would interfere with the 

10 federalism concerns. 

11 Mr. Polikoff argued in terms of HOPE VI presents an 

12 opportunity for desegregation opportunities for his class. 

13 HOPE VI does not provide a desegr~gation opportunity in the 

14 general areas; it simply does not. And that's what the whole 

15 injunction is tilted toward, building in general areas. It's a -
-

16 -way to achieve integration. It's a 30~year-old way; it's not 

17 the way Congress is doing it today. 

18 THE COURT: What about the language in the HOPE V! 

19 manual? · "Tt- -s·e-ems to be consistent with the aims of the -

20 _plaintiffs. 

Zl - MS. GETZENDANNER: Judge, think ~f the - general areas 

22 in- the City of Chica_go. - How can building in the - ~ew ·remaining 

23 general areas in the city hel~ the reconstrUction of the Robert 

24 ~aylor home neighborhood? It can't. It's unconnected. It's 

25 not part of the -program. It's an integrated program,_- it 
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1 requires demolitio~, rehabilitation, Section 8 certificates, 

2 building of new replacement units and social services, job 

3 training; the whole thing, all devoted to that neighborhood. 

4 And the goal is to make it an economically diverse 

5 neighborhood. 

6 I don't think you can take a line out of a handbook 

7 and ignore the legislative history, the language of the 

8 statute, the fact that t~is is a new program that's supposed to 

9 reform public housing policy. It's a brand new program. It's 

10 never been before this Court before in ·. this context directly: 

11 Does HOPE VI apply? Is it governed by the injunction? 

12 The CHA is required under HOPE VI to work with the 

13 local government, _which is the City of Chicago. There's no 

14 requirement to -- there's no opportun~ty to use HOPE VI funds 

15 for any remedial injunctive relief. After the Cisneros 
-

16 set-aside for the 350 units, Congress amended the act and said 

17 that's not going to happen again. So there really is no 

18 opportunity to use those monies for the Gautreaux remedy. -

19 -~~d~· not respond to the cases · cited in 

20 Mr. Polikoff's brief -- he made tha~ point =- because they are 

21 general statements and to~ally inconsistent witfr the Seventh 

- 22 Circuit. 

23 So bf you look at the -Seventh Circuit law, I . don't 

24 think since alliance to end repression, which was -my case -- I 
-

25 -don't think there's been a consent decree that the Seventh 
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2 Rockford cas~ -- or totally rejected; they set it aside. so no 

3 consent· decree has survived Seventh Circuit scrutiny. 

4 I think there was a recent case 

5 THE COURT: CHA has never moved to terminate the 

6 consent decree; 

7 MS. GETZENDANNER: Nor do we want to, Judge. 

8 THE COURT: Witij your track record in the Seventh 

9 Circuit, it might be in your lnterest to do· so. 

10 (Laughter.) 

11 MS. GETZENDANNER: We think that the evidentiary 

12 battle necessary to establish the grounds for changing the 

13 injunction would be very- divisive for the community·. You know,_ 

14 is there segregation, who ·-s responsible for it, what impact 

15 does white flight have on ·it, what impact does any -number of 

16 factors have to do with it. We don't want that fight, Judge. 

17 We don't want it for th~ community. 

18 Gautreaux remgdy should stay in place. In the 

19 event future-funding is made available which - ~ould permit the 

-
20 CHA to b~ild ~using in general areas, where we have an 

21 opport~nity to use ·that funding for that purgose, ~Gautreaux -

22 rem~dy will- be there. · Perhaps at that time we wiLl- ~ve to ~ 
-

23 · vacate the decree, but there· is -no need t ·o do that now. -

24 Just as the Court held that the Sec~io~ . 8 certificates 

25 are not governedby _this decree, there is no -distinction 
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1 between that analysis and the HOPE VI funds ·. 

2 We agree that the HOPE VI new construction, forgetting 

3 that it is replacement ·n the 

4 

5 asking the Court to a way that's 

6 cons~stent with its requirements, and its requirements are 

7 geographical. 

8 Judge Austin required the building of housing in 

9 general areas. He said, if you're going to build, build one 

10 here and three there, and now it's 50/50. And those kinds of 

11 requirements only are applicable to new housing, housing that 

12 adds to the stock. 

13 THE COURT: How do you square that ~ith the language . 

14 - that Mr. Polikoff read about replacement housing in the decree? 

15 

16 

17 

18 

19 

2·o-

21 

22 

23 

24 

25 . 

MS. GETZENDANNER: In the what? 

THE COURT: How do you square that with the language 

that J~dge Austin used which . s-pecifically dealt with 

replacement housing, the language - that Mr. Polikoff read 

· before? .- · ----·· .. 

MS. GETZENDANNER: I don't -recall him~aying that ~ 

THE COURT: Okay. 
--

MS~ GETZENDANNER: surely -the rehabilitation process 

of exis~ing housing was ~eft to the CHA. 

Mr. Polikoff, what did you say? 

THE COURT: Well, ~e will have - a chance in . a minute. 
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1 MS. GETZENDANNER: I would like to respond. I just 

2 don't recall what he said. 

3 THE COURT: I will let you respond to that later, if 

4 need be. 

5 MS. GETZENDANNER: Okay. 

6 I don't think that the Court should interpret the 

7 order as applying to· -HOPE VI because it is, in effect, an 

8 injunction against the CijA from applying for the funds. That's 

9 exactly the essence of it. 

10 The CHA knows they're not going to get funds if you're 

11 going to build in general areas, so we can't apply. And we 

12 would suggest to the Court that that's as a result of the court 

13 order. And that raises concerns, federalism concerns, 

14 separation of power concerns, which we have addressed in our 

15 brief. 

16 Judge, the program, the HOPE VI program, cannot be cut 

17 into pieces. It's an integrated, complex solution. - C~ngress 

- . 
18 has said it's new, it's to reform a new way of thinking about 

19 public heusing-. ·· It is clearly -designed to repair neighborhoods 

20 that have been destroyed by distressed public housing. 

21 - There- ~s _. no p_ossi.Dili ty that_ we can ~pply for funds 

- 22 · ·and -.expect to · us-e. thC)Se -funds ~or general ar~as. 

23 We've gone nack and forth ~n our br~efs about who said 

24 what to -whom. And again, we don't w~nt an evidentiary battle 

25 here, bu~ there are ~ome ~hings _ that are · in the-· record, 
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1 including the letters Mr. Polikoff sent to you. But there are 

2 also clear indicia th~t plaintiffs have known for years that 

3 HOPE VI funds were not considered to be under the injunction. 

4 On July 11, 1996, Mr. Cisneros wrote to Mr. Polikoff, 

5 and that's at Exhibit D attached to our original memorandum, 

6 and he says, as a matter of law we cannot use HOPE VI funds as 

7 a set-aside for Gautreaux. As a matter of law we can't do 

8 that. A set-aside to the Receiver is not appropriate because 

9 the statute in the first instance leaves to the public housing 

10 authority's discretion whether it wants to apply for a HOPE VI 

11 grant at all and how it would want to use the funds for which 

12 it applies. 

13 _ So that's a clear statement by the then secretary of . 

14 HUD that the HOPE VI money could not be used for the Gautreaux 

15 remedy, and this is after ~he 1993 set-aside, which did get 

16 through but which Congress then condemned with an amendment -to 
-

17 the law. I withdraw condemned. They made sure it wasn't going 

-
18 to happen ag~in. 

19 - ~o ~~e plaint~ffs· have known. We think that their 

20 appli~ation on the Sect~on 8 c~rtificates is pretty positive 
-

21 proof that they did.n't _think .HOPE VI was governed. 
- -

22 · _ - ~here's nothing i~ the record that should be binding 

23 on the CHA that their view is that the injunction covers HOPE 

24 VI funds. · I don't think there's anything in Edwin Eisendrath' s 

25 letter from several years ago; I don't think there's anything 
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THE COURT: No, and I understand that completely. 

MR. POLIKOFF: Okay. 
-~ 

THE COURT: I am just concerned about whether the 

4 persons in the new housing in ·the general areas will, by 

5 necessity, not have the benefit of the HOPE VI dollars for 

6 these other ancillary activities. 

7 MR. POLIKOFF: It's up to CHA, your Honor, and I refer 

8 . to the example of Horner~ In Horner a vote was taken -- which 

9 is not a HOPE VI project but which CHA acknowledges in its 

10 brief in many respects is like a HOPE VI project. 

11 The tenants were given an opportunity to express their 

12 choice with respect to the form of replacement housing, on 

13 

14 

site, in· the neighborhood, _in other neighborhoods, scattered 
-c 

site or Section 8. Roughly about half chose o~e, half chose 

15 the other. So half of the Horner people have been dispersed to 

16 other neighborhoods of the city. 

17 Are the job training dollars, if there were any at 

18 Horner, all- the social services activities at Horner, to ~allow 

19 those people-t-o-West Rogers Park? That's for CHA- to decide or 

20 not to decide. I think it's pretty clear th~t they are not. 

21 Indeed, there was supposeq· to be a family -needs -

22 assessment taken -under the Horner consent decree of all of the 
- -

23 . people, and my unders~anding is it's -pretty well decidea not to 

24 take such an assessment of people who have chosen to leave : 
- -

25 But even - if it is taken, not to follow up the services. 



F: 
~~ 

~ -

- ~ . - . 
: - ~ - ~-

1 

2 
' -

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

- ~2 -

-
23 

24 

25 

42 

Ms. Getzendanner is right when she says there is a 

neighborhood focus to HOPE VI activities, and the focus on the 

neighborhood of the job training dollars would be perfectly 

appropriate. 

If CHA wanted to offer any of those social services to 

people who moved, it would be up to them. They could do that; 

nothing to prevent tnem. We are not asserting, have not 

asserted, any claim by a:Gautreaux on anything but the 

replacement housing, where it's located. 

THE COURT: Okay. 

Ms. Getzendanner --

MR. POLIKOFF: By the way, I want to add a footnote to 

what I just said. That's consistent with the language of HOPE 

VI. HOPE VI talks, as I quo~ed to you, about replacement 

housing going into non-poverty neighborhoods. There is not one 

indication in the statute or the guidebook that the HOPE VI 

proponent, in this case CHA, has got to follow those people 

into non-poverty neighborhoods wlth job training. 

· ~he-whole theory of desegregation is that if yoQ 

enable families to move into non-poverty neighborhoods, they 

would be forced - to get into place3 where -security is bet~er, 
- -

where acc~s~ to jobs is :better, where schools is batter and 

they have a lesser need by reason of their location for social 

services. 

THE COURT: You quoteq some language earlier of- Judge 
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1 Austin's that applied to replacement housing in particular. 

2 Ms. Getzendanner, I think --

3 MR. POLIKOFF: Yes. I think Ms. Getzendanner is -- it 

4 pains me to say this, your Honor -- right and that we were not 

5 right in this respect. 

6 THE C--QURT: All right. 

7 MR. POLIKOFF: I think what she is referring to and 

8 what you were asking about was language that I quoted from the 

9 judgment order. 

10 THE COURT: . Okay. 

11 MR. POLIKOFF: And it referred it didn't use the 

12 word replacement. It did talk in terms of housing provided 

13 directly or indirectly by CHA, whether in a structure owned in . 

14 whole or -in part by CHA, whether or not newly constructed or 

15 pot, et cetera. It did not use the word replacement. 

16 THE COURT: It did not use the word replacement. 
-

17 Okay._ That's fine. 

18 It's your contention that that language embraces -
. 

19 · replaceme~t-tro~sing, is that correct? : 

20 MR. POLIKOFF: Wel~, not only the language embraces 
- - -

21 it, but as I argued, that's the rati~nal thrust o t the -order, 

22 becaus~ through rep_laeement housing you .can- provide -_ · - _ 

23 desegregation opportunities. But, also, that your prior 

24 orders, the nunc pro tunc and subsequent orders --
-

25 TH£ COURT: I understand my prior orders·. I_ just want 
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to make sure we all have the same ·reference to Judge Austin's 

MR. POLIKOFF: When I say embraces -- answer you 

affirmatively by saying, yes, it's my contention it embraces 

replacement housing, I mean that not because it says that in so 

many words, but that it obviously sought to cover all kinds of 

housing provided by CHA which could be used to provide 

desegregation opportunities, and replacement housing answers 

that description. 

THE COURT: Okay. Thank you. 

MR. POLIKOFF: Thank you, your Honor. 

THE COURT: Do you want to reply to either of those 

points, Ms. Getzendanner? 

MS. GETZENDANNER: No. I'm happy to have his 

concession. 

MR~ SHAKMAN: Mr. Levin asked me if I would poke my -

nose in for a moment. May I? . 

THE. COURT: Sure. 

_ - ~:-SHAKMAN: He asked me to make this point, that 

Cabrini (- Horner II, which ls a H{?_PE VI: program, and ABLA, which 
-

in_vol ves HOPE VI money, .- n_one of- those required _a waiver. fr-om 
-

_Gautreaux to · permit a HOPE · VI _ap_pl.i_cation. He asked me to 

underscore tha~ point for the- Court : · 
-

Therefore, the statement that automatically you must 

have a Gautreaux waiver in order to ~mplement a HOPE VI -
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1 activity, for example, in ·those revitalizing areas, is not 

2 correct. 

3 
. ..... 

And I am going to resist the urge to further debate 

4 the scope of the --

5 THE COURT: You don't have to debate any ancillary 

6 issues. I understand your position. 

7 MR. POLIKOF·F: Your Honor, might I make one more 

8 observation? 

9 

10 

THE COURT: Yes. 

MR. POLIKOFF: Ms. Getzendanner has repeatedly said, 

11 both today and in the briefs, they couldn't file a HOPE VI 

12 application that provided 50/50. The answer is that in your 

13 Horner order you ~ave clearly recognized that housing on site, . 

14 if done under the right conditions imposed by your orders, as 

15 at Horner, mixed income and so on, ~nder revitalizing 

16 conditions, is an alternative way of providing desegregation 

17 opportunities ~o the plaintiffs. And the Horner precedent 

18 stands against the contention that the only way is to do 50/50. 

19 · ~-coURT: Okay. Thank you. 

20 MS. GETZENDANNER: Your Honor, I -just make the - -

21 -observation ~hat there's your orders _ t~ which we could _agree 
-

22 CHA could agree .t:_o - t:_hose orders. The CHA- cannot ag_ree - to 

23-:- divert money fr6m- HOPE- VI to generai areas -. 
-

24 THE COURT: ·okay. _·Thank you very much. 

25 I will -rule in due course and - due course will be soon. 
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1 Thank you. 

2 MR. POLIKOFF: Thank you, your Honor. 
~ 

3 (Which were all the proceedings had at the hearing of 

4 the within cause on the day and date hereof.) 

:· 5 CERTIFICATE 

6 I HEREBY CERTIFY that the foregoing is a true, 

7 correct and complete· "transcript of the proceedings had at the 

8 hearing of the aforement~oned cause on the day and date hereof. 

9 

10 ~- Vi~- lJ ,L . r~;acuJ_; .. C-
11 

13 Eastern Division 

14 

15 

16 

17 

18 

19 

20 -

-
21 

- -
4.2 -

23 

24 

-25 . 
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PURPOSE OF THE HOPE VI PROGRAM 

HOPE VI was originally conceived as a demonstration program which would 
promote fundamental changes in the way PHAs developed and administered public 
housing, and tn the way HUD related to thoae PHAs. Its purpo.e was and remains to 
revitaf!Ze severely distressed or ob8oklte public housing developments. HOPE VI is a lcey 
ingredient in the Department of Housing and Urban Development's Transformation of 
Public Housing efforts. The elements of public housing transformation that have proven 
key to HOPE VI include: 

1. 

2. 

3. 

4. 

5. 

Changing the physical shape of Pubfie housing. This includes tearing down the 
eyesores that are often identified with obsolete public housing and replacing them 
wtth homes that compJement the surrounding neighborhoods and are attractive and 
marketable to the people they are intended to serve, meeting contemporary 
standards of modest comfort and liveability. HOPE VI funds should be usect to 
create institutional and physical structures that serve the needs of public housing 
residents over the long tenn in • cost-effective manner. 

Estabfishing oosjtive incentives for r .. ldent self-sufficiency and comprehe0$ive 
services that empowv residents. Programs should be outcome-based, directed at 
residents moving up and out of public housing. 

Enforcing tough expectations through strict occupancy and eviction rules, such as 
the ·one Strike and You're Out" poUey suppotted by the Housing. Opportu!'itv 
Program Extension Act of 1998 (Pub. L 104-120; approved March 28, 1996). The 
goal of these rules Is to Improve the quality of life for residents, create safer,. family­
friendly environments conducive to learning, anci make area around public housing 
more anra<:Uve to busfnessea that can create weO-paytng jobs • 

-

Lesstning coocemrltions qf poverty by placing publlc- housing in nonpoveny =-

neighborhoods. or by promoting mixed-income: communitiec where public housing 
once stood alone, thereby encfang the social and economic isolation of public -
housing re81dents,. increasing their· acceSs to quality municipal . seNicas such as 
schools,. and increasing -their accMS to job information and mentoring ~rtUnitie.J. 

Forging ·0artnershiPI with other agencies, local governments, -nonprofit _­
organizations. and private ~ to leverage ~rt and resources, whether . 
flnaneial or In-kind. -

EXHIBIT 

1.A.1 I 11-
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HOPE VI ACTlVmES AND PROGRAM REQUIREMENTS 
_._ 

I~ the- absence of pragram Regulations. each· HOPE Vl gram is governed by the 
NOFA under which the grant was awarded, and the Grant Agreement executed between : 
th~ Grantee and HUO. 

In addition, the administration at grant and su~rant funds is subject to all 
applicable rules. regulations. and policies issued by the Office of ~anagement and Budg.et 
(OMBl. the GeneraJ Accounting Office (GAO) and HUO, and to other applicable state and 
FederaJ laws and regulations. ·· 

, The· following is a list ot efigibJe HOPE VI activities and the corresponding HUO 
·regulations that apply. 

1. Total or partial demolition . of buildings or disposition of property (subject to the 
- requirements of section 18 of the 1937 Act (42 U.S.C. 1437p}. Demolition and 

disposition activitY funded by HOPE V1 must be conducted in ac-cordance with 24 
CFR part _970. 

2. · Capital costs of major reconstruction, rehabifatation, and other physiCal . 
improvementS (inc!uding energy retrofits) (subject to_ TOC limitatjons). _Rehabilitation 
and physical improvement activities must be conducted in accordance with 24 CFR · 
968.112(b), {d), (e), and (gHo), 24 CFR 968.130, and 24 CFR 968.13S(b) and (d). 
These-provisions· were pubiished in the Federal Reoimr on March 5, t996 (61 
FR 8712.. 8738),· and are inc!uded in the May 1. 1996 codification at the Code of · 
Federal Regulations. · 

3. Capital costs of replacement housing, including. homeownership housing (subject to 
TOG limitations). · · 

Public: housing develoPment Cinduding on-sita- reconstrui:nan as weU as conStructian·. 
of off-site housing) funded by HOPE VI must be- conducted ·in accaaiance with 24 
CfR Part 941. (Streamlined 941 SLLbpatts A.;c were published in the Federal 
Reaiger on J.uty 22.. 1996.) 

Mixed finance development must be ~ndu~ iri aceordanca with 941 subpart F 
(pubtished in the Federal Register on M~ 2. l-S96 '!61 FR 19708. 19714)). -

~- - - . 
~nits acquired or otherwise provided. for homeQWnerShip under section 5(h) ot_the ·-

- 1937 Act must be adminiStered in aceoldanca with 24 ~FR part 906; housing 
opportunity programs of constrUCtion or subst3ntiai rehaDi~ori of homes must be 
administered in accardanca with 24 d=R part 280 (the Nehemiah Pragmnl: · 

Housing activities under the HOPe II program must be conducted in accordance 
with 24 CfR subtitfe A~ appendix 8;-

Housing activities under the HOPe m program must be conducted in accordance 
with 24 CfR subtitfe A. appendix C; 

1.0.1 
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U. - · .JC:p~nm~nt ol Jioustng and Ur1;11n Oc:vc:lopt .. ol 
- Socrttary's Aepresentatrve 

.:. '- ·"' 

Mr. Daniel Levin 
Chairman 
The Habitat Company 
350 West Bubbard -Street 
Chicago, · IL 60610 

.:... 

R£: Cabrini Green Development Program 

Dear Mr. Le-vin: 

November -14, 1995 
Dtmibdoe: 11117m uc 
Euuttn Ot!ka 
J. SllllldiMr 
A. Varpa 
J.Niboe 
L M0111 -
Dr.CAda• -
H. Rolto• 
M..Joll._ 
ll MoiCIC!dN 
D.Moore . 

This will confirm our understanding and agreement that as Receiver 

under the court order in the Gautreaux case, you will perform the function 

of CHA's ''development manager" for the Cabrini Green development program, 

including the Hope VI program, aiailar to the aanner in which you are 

functioning in the Henry Horner Hoaes development program. 

Sincerely, 

~is.{;tft, 
Secretary's Representative 

Ralph Metcalfe Federal Buildtng • 77 West Jackson Boulevard • Chtcl;-: IL 605·'JO: · 

1 
EXHIBIT 

·-



··· .. · · ·: . 

... 
• - . f .. ~ __ ;-

.;,.} ' - (36/02/95 17: 40 OFFICE GENERAL COUNSEL ~ 312 353 1370 N0 . 160 P002 

. . 
I . 

U.S. DEPARTMENT OF HOUSING AND1.JRBAN DEVELOPMENT 
THE SECRETARY 

WASHINGTON, D.C. 2041_0-0001 .1-

·Chicago Housing Authority . 
· Board of Commissioners 

626 w. Jackson Blvd. 
Chicago, IL· 60661 

June 2, 1995 

SUBJECT: Declaration of SUbstantial Breach and Substantial 
Default -of the Annual Contributions Contract .. 

' · 
Dear Commissioners: 

By this letter .the Department of Housing and -Urban . 

. . ' 

Development ( "HOD") . hereby accepts the resolution of the Board of 
Commissioners ·of the Chicago Housing Authority, adopted on .. 
May 26, 1995, whereby the Board transferred operational control 
of the operations of the Chicago Housing Authority to HOD. · The 
Department also acknowledges the resignations of all of the . -
present members of .the Board provided for in the Bo~d's · May 26 
resolution. · · 

On June 13, 1972, the Chicago Housing Authority (the 
"Authority" or "CHA") and the Secretary of the United States 
Department · of Housing and Urban Development, entered into 
Consolidateq Annual Contributions Contract No. C-1014_, which as 
amended from time to time _is hereafter referred to as . the "ACC. " 

. Pursuant to Sect-ion·s· 50~ and ·502 or the 'ACC, -HUD_ has 
determined that· the Authority· is .in Substantial Breach and 
Substantial Default of the ACC as such terms a~e_ de~ined in 
_Section _50 6 _and 50 7-. Spe_cifically, _you hav:e failed to= operate 

_ _ the housing projects, ·developed with Federal financi~l _ _ 
-- . assistal}ce, , ~or _ ~he p~ose of providing decentc safe, and 

-sanitary housing-wi:thJ.n_ the f.j,nancial _ reach of ·tow-income . 
_ families g.s _required · by Section 201 of the ACC. · ['his- violation -

· -constitutes a Substanti~ .Defau~t ~under- Section 506 · ( 4 t-of ~-- .. 
-A~e=:- - . - Moreover,~ you ·have" flagrantly failed:.to .maintain the ·:. . ·: 

- _ proje_cts 'J.n good ·repair, -:arder _and condition -as required by . 
Section 209 of the ACC. ·rp addition you have flagrantly failed­
to operat~ · the housing -project& in an efficient ~nd economic 
manner consistent· with the- requirements ' of Section· 201 of the 

_ ACC. _These violations constitute a Substantial-Breach under 
Section 507-(7) of the ACC. 

-
- . These contractual violations also constitute the occurrence 

of a Substantial Default as that term is· ·defined in Section 6 ( j) 
of the Ynited -States--Housing Act of -1937 (the _"Act") and Jill----~-.. 
24 c. F-. R. s_ection 9'0 1. OS (y.) • EXHIBIT. 

I J 
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In acc~rqance wi£h sections 501. and 502 of the ACC, 
SE:lction 6 (j) of the Act and 24 C.F.R Section 901.215, upon the 
occurrence of . a Substantial Breach o~ a Substantial Default, the 
Local Housing Authority shall, upon demand by the Government, 
deliver possession of the projects to the HUD. · 

. ' 

· BUD recognizes CHA's cooperation to .remedy these violatio~s 
as evidenced by the Board's ·voluntary .trans'fer of the CHA's 
projects and assets, including the day-to-day control oy-er the 
operations of the CHA to HOD. On the effective date of this 
resolution, ·May 30, 1995, HUD took possession of CHA's projects. 

. . 
During HOD's possession of CHA's projects, HUO's rights and 

obligations are defined by Section 505 of the Acc ·and by 
·24 C.F.R. Section 901.220(a). The .ACC and the regulations 
explain that during possession . _of the projects, HOD assi.nnes the 
opera.tional responsibility of any or all existing public housing 
projects administered by the ~HA. 1 In ·addition, the ACC allows 
,BUD, while in possession of CHA's projects, to act in its own 
name and on it~ own behalf m;: to act as the CHA. ACC, Section 

· SOS(B)·· ·· The regulations further support HOD's ability to act 
exclusively as the CHA during-possession. 24 C~F.R. Section 
901.220 (a). 

·consistent with Section 505 and 24 C.F.R. Section ~01.220 
(a)', m;m, while in possession of. the CHA projects, will act in 
the name of .and on behalf of the CHA. BUD's possession of the 
CHA'-s projects does not, however, · supersed~ or i'EEplace .the CHA .. -­
Board of Commissioners as created in accordance with Illinois 
statutes. During HOD's possession of CHA's projects, the CHA · 

-Board ·loses all authority ana power to operat~ and create _policy 
· r~lating to its pub-l-ic · housing projects.. ;However, the CHA ~· _ 
remains --liable for its acts and· -omissions prior to the effect_ive 
date of HUD's possession. · In addition, post~takeover, HUD, in 

·its legal capacity as the- GHA,- does not impose liability on BUD 
for-any acts or omissions committed by BUD, acting rn its lega1 

' · capacity as the CHA, whi.le in · possession of the pro)ec:!:s. · · In-
_· -~~her worqs, CHA and HUD retain their separate legal· identi~ies~ 

-
.-- .-O~ce -again ~han.lf you -for _ ·y~Ur _. spiri!: of cooperatiq_n. -_-It-_ is ·_ 

my~ince~e-hope that -substantial and £0S~tiv~ Ch~ge can-be made 
for- t~e - - benefit of tfi~ · -residents of Chicago_'s ,.pUblic housing.- -

- - ·sincerely, -

--~~~-
~~---~~ ~· Cisn~ros 

1 This breach determination does not .alter or affect . 
exi~ting court _orders running aga~nst CHA, including its pre~ent 
receivership "for development. 

--
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Edwin Eisendnth 
ChairrtU:n 

Joseph Shuld.i.nc:r 
E=utiw Dirrctor 

Eucutiw Committee 
Rog.nna Marquez 
Artensa Randolph 
Timothy W. Wright m 
Dr. Mildred Harris 

Ed Moses 
DqJuty E:acutiw 

. Director for Community 
Rrlatimu & lnwlwmmt 

Ana Vugu 
DqJuty E:ucutiw 
Dir«Urf' for Fi7tiUJU tmd 
Administr4tian 

Jerome M. Butler 
t ·.· Gmrrai Counsel 

...:,__ 

The Chicago Housing Authority 

April 30, 1997 

Mr. Danie:l Levin 
Chairman 
The Habitat Company 
350 W. Hubbard St. 
Chicago, Illinois 60610 

Dear Mr. Levin: 

SUBJECT: TRANSMITTAl . OF-EXECUTED HORNER HOPE VI 
AND ABLA/BROOKS EXTENSIG>N HOPE VI 
DEVELOPMENT MANAGEMENT AGREEMENT 

Enclosed is one (1) original executed Homer HOPE VI and 
ABLAIBrooks Extension HOPE VI Development Management 
Agreement dated April 21, 1997. This document details provisions for 
The Habitat Company to perform development manager services for 
the 350 public housing replacements units contemplated Wlder the 
HOPE VI Program. ABLAIBrooks Extension will receive 200 
replacement public housing units and Henry Homer homes wil receive 
150 replacement public housing units. 

-
Please do not hesitate to contact Andrew Rodriguez of my staff at 

- (312) 791-8500, Extension 4501 if you have any questions orifwe can 
provide assistc~nce . . 

Sincerely, 

- - ~ 

~osep_h Shuldin~r 
ExecutiVe ·Director_ 

Enclosure 

- cc: Andfew·Rodriguez, Director, Redevelopment Division-
Valerie Jarrett, Executive Vice-"President, The Habitat ~mpany 
Phillip HickmanL Senior Vjc~-President and Director of Scattered 

Sites, The Habitat Company 

EXHIBIT 

6!6 West Jacksqn Boulenrd • Chie2go,-IllineiS 60661-5601• Telephone (Jll) I K -
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HORNER HOPE VI A~D 
ABLA/BROOKS EXTENSION 

c 

HOPE VI DEVELOPMENT MANAGEMENT AGREEMENT . 
April 21 

0 p 

-This AGREEMENT ("Agreement") is made and entered into as of .~ . I 997 between 
the Chicago Housing Authority, a municipal corporation organized and existing under tl\e laws of 
the State of Illinois (the "Au_thority"), and The Habitat Company, an lllin0is corporation ("Habitat"). 

RECITALS: 

A. The Authority is a public housing agency authorized to operate public housing in the City 
of Chicago pursuant to the Illinois Housing Authorities Act. Daniel Levin and The Habitat 
Company were appointed Receiver for the development of all non-elderly CHA public 
housing development programs on August 14, 1987, by the U.S. District Court (Gautreaux 
Case). 

B. ' 
The Authority submitted an application to the United States Departmer;: of Housing and 
Urban Development ("HUD") for funding of a Hope VI-Urban Revitalization 
Demonstration Program (Hope VI) pursuant to which HUD authorized the development 
of 200 units of housing to replace units scheduled for demolition in the public housing 
development community known as Brooks Extension (IL 2-31 ), which is a part of the 
combined public housing property known as ABLA (Abbott, Brooks, Loomis, Addams) 
and 150 units of housing to replace units scheduled for demolition in the public housing 
development community known as Henry Homer Homes - Phase II (IL 2-19), and 
Extension (IL 2-35), all as described in the application. 

C. HUD approved funding for the Hope VI-Urban Revitalization Demonstration Program 
and pursuant thereto, HUD and the Authority plan to enter into an Implementation Grant 
Agreement (Form HUD- 1 044) to develop 200 replacement public housing units for the ­
total amount of twenty-four million foul" hundred eighty-three thousand two hundred fifty 
dollais ($24,4-83,250), and to develop 150 replacement public housing units for the total 
amount of eighteen ~illion four hundred thirty-five thousand three hundred dollars 
($18,435·,300). 

D. Hope VI provides for the integration of puplic housing units into a sustainable, mixed­
ineome community, which requ1res ceordinated and comprehensive planning, and 
effective-implementation of the 1Jlan. 

- . -

E. -The Authority d~sires-to contract with Habita-t-to be development manager fo r the 350 
_ public housing replacement units contemplated ~mder HOPE VI Program (The Program). 

The. Authority may des~re to delegate to Chicago Metropolitan Housing Development 
Co-~oration (CMHDC) certain responsibilities/activities referred to in this Agreement as 
those oTthe Autliority. 

J·\phil'·.ssp'.horr.et'.hopc6\dcvclopQ "'pd 
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F. Notwithstanding this contract, the tenns of the Receivership Order in the Gautreaux Case 
dated August 14, 1987, appointing Daniel Levin and The Habitat Company as Receiver 
for the development of all non-elderly CHa public housing development programs 
(Receiver) are not affected or altered in any way by this contract. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth 
herein, the parties agree as follows: 

1. Obligations of Habitat and the Authority. Habitat and the Authority shall cooperate with 
each other in coordinating and managing the planning and implementation of the 
Program in accordance with the provisions of the Program in accordance with the 
provisions of the Annual Contribution Contract No. IL06URDOO_ (Note: issuance by 
HUD is pending at this time (the "ACC")), as the same may be amended from time to 
time, a copy of which is attached hereto as Exhibit "A" and incorporat~d herein by 
reference. Habitat agrees that in perfonning its obligations hereunder;)it will comply with 
all applicable laws, including but not limited to, the applicable provisions of the United 
States Housing Act of 1937, as amended, the ACC and the applicable HUD regulations 
and HUD handbooks, but nothing shall prevent Habitat from requesting the Authority to 
seek a waiver of any of the applicable provisions of any of the foregoing. Habitat 
understands that although the Authority may request a waiver from HUD, there is no 
guarantee that HUD will grant such a waiver. In such event, Habitat shall not be relieved 
of performing its obligations hereunder in accordance with all applicable laws and 
regulations. 

A. Planning Phase. The Authority in conjunction with Habitat shall solicit comment from 
the City of Chicago agencies, elected officials, community and business organization~ 
and residents of ABLA: The Authority and Habitat shall so1icit qualifications and 
proposals from, and retain design professionals and other consultants deemed necessary -
by Habitat to· assist in the physical planriing and coordination of the development 
contemplated: The Authority shall review with Habitat the proposals and approve of the 
cQntracts for the selected design professionals and consultants. 

Habitat and the Authority shall solicit and analyze the proposals in light of the comments 
received." J!abitat shall assist, as requested, and cooperate with the Authority _'?lith regard 
to ilie preparation of a revised HOP..E VI Revitalization Plan for submission to HDD, if 
necessary, and after seeking approval from cgunsel for the Gautreau~ pta:intiffs._shall · . 
prepar~ a request fu the U.S. District Court for p~rmission to build replacement publi_c 
housing in the AB~A area by declaring it a "Revitalizing Area." 

- B. Implementat-ion Phase. Upon the Authority's and HUD's approval of an acceptable 
d~velopment program (the "Approved Pr~gram"), Habitat shall in cooperation with the 

2 
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- ·Authority, be responsible for all aspects of the implementation phase of the Approved Program 
including, without limitation: 

1) Land acquisitiQn, as necessary; 
2) Unit design and density; 
3) Determination of form of construction arrangement and negotiation of terms 

thereof, 
· 4) Development budgets for each phase of the Program; 

5) Selection of design professionals and consultants; · 
6) Negotiation of contracts with developers selected by Habitat to implement the 

Approved Program and 
7) Supervision of the construction during the construction phase and coordination with 

the Authority and HUD during the warranty and post-construction phases. 

The Authority and Habitat shall each delegate a staff person as the Off\cial Representative 
(O.R.) to respectively represent the Authority and Habitat in business m~tters regarding this 
Agreement. The 0 .R. (or his/her designee) of the Authority shall provide prompt review of 
any request for approvals by Habitat. Examples of situations/activities requiring prior 
approval by the Authority's O.R. are: 

a. 
b. 
c. 
d. 
e. 

Contracts to acquire real property; 
Final design and the development site plan; 
Selection of design professionals and consultants; 
Construction contracts; · 
The total development cost (TDC) budget prepared for HYD approval. 

The Authority's approval of the total development cost budget attached hereto as Exhibit B 
expressly authorizes Habitat to expend ~d draw down funds :from CHA to the-extent the 
amounts are_ within the limitations in the following budget categories: ..administration, 
planning and IOD, site acquisition (except for the property purchases). 

Habitat s!J.all advise the Authority in advance of all communications, presentations and 
submissions to government officials, community org~zatio.ns or representatives in 
connection-with its role as Development Manager for the Program. Should the Authority 
deem it appropriate for Authority personnel to bec-ome involved in the ·aforesaid activiti_es, 
Hq_bitat Shall fully _operate with the Authority in any such effort. - _ -

- - -

Personnel and Performance Habitat shall devote such time and personnel as necessary for the -
diligent, effective, thorough and careful performance of its duties hereunder. Habitat agrees 
to use its best skill and judgment in the performance of its obligations hereunder and to 
cooperate with Authority staff or agents in promoting theinterests of the Approved Program. 
Habitat agrees to provide timely administration and advice, and to provide professional 
superintendence and administration of the work related to the Approved Program. _ 

., 
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No Employer/Employee Relationship. Notwithstanding the foregoing, it is explicitly 
acknowledged that Habitat is engaged as an independent contractor_for the performance of 
the services described herein. The Authority and Habitat are not partners, or joint venturers, 
and have no employer/employee relationship. 

Compensation. Habitat shall be paid a development manager fee ("Developer Fee") equal 
to the greater of 3% of the Total Development Cost ("TDC") or $3672.49 per unit, for each 
completed unit of public housing under the Approved Program. This fee is provided for in 
the "planning" category of the Development Budget. Additionally, Habitat shall be 
reimbursed for all administrative costs directly associat~d with site acquisition, 
administration and planning ("Costs") listed in the Development Budget. Notwithstanding 
the foregoing, the sum of all Developer Fees and Administrative Costs payable by the 
Authority shall not exceed the greater of7% of the TDC, or $8569.14 per unit, whichever 
is greater. The portion of the Developer's Fee attributable to each completed unit shall· be 
earned and paid upon completion (denoted by issuance of a Certificate of. Occupancy by the 
City of Chicago) and transfer of such unit. Costs shall be paid within 3Q days of receipt of 
an invoice. Habitat shall invoice the Authority no more than once each month. 
Notwithstanding the foregoing, it is expressly agreed to and acknowledged that the Authority 
shall not be responsible for the payment of salaries, wages or other employee compensation 
and benefits, FICA, payroll taxes, administrative costs, or any federal, state or local taxes 
relative to Habitat's business. In addition to the above fees and administrative costs to 
Habitat, the Authority shall receive fees of3% ofthe TDC . 

The Program contemplates the development of public housing but there may also be market 
rate housing in a mixed-in~ome setting. To the extent that Habitat receives any development 
management fees or other compensation in connection with its role in the planning for and/or 
deyelopment of market rate housing, such fees or other compensation shall be divided 
between the Authority and Habitat as follows: l/3(one third) to the Authority, 2/3(two thirds) 
w~~ -

3. Resident Outreach. The Authority shall be the principal public spokesperson with re_:;pect to 
tlie Approved Program. As such, the Authority_shall coordinate-with, and be the principal 
communication link to the ABLA re~dents, theirJ):fficial representatives-and their consultants.­
The Authority shall provide Habitat advance notice of such meetings and communications and 
shall cooperate ·with Habitat to facilitate. the -coordination -of such communication by joint _ 

4. 

- attendance at such meetings. 

- -
The Authority shall be respensible for the demolition and social service components of the 
Hope VI Program. 

Cooperation of the Partie-s. The Authority and Habitat agree to fully cooperate w ith one 
another to carry out the planning and implementation of the Approved Program. _Both parties 
agree to execut~ and deliver any all documents reasona_bly requested by the other or required 
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by any goverrunental authority relative to the Approved Program. The parties agree that if 
modifications of the ACC or waivers o_f HUD regulations or provisions are necessary to 
appropriately implement the Program, they will seek such amendments or waivers from HUD. 

Indemnification. The Authority shall indemnify and hold Habitat harmless from and against 
all liabilities, costs, d_amages and expenses (including without limitation, reasonable attorneys' 
fees, disbursements and amounts paid in settlement of claims) incurred by Habitat in 
connection with the Authority's breach of any of its duties and oblicrations under this 

. 0 

Agreement, except any resulting from the gross negligence, or willful breach of any obligation 
under this Agreement by Habitat, its agents, or others under its direct control. Habitat shall 
indemnify and hold the Authority harmless from and against all liabilities costs, damages and 
expenses (including without limitation, reasonable attorneys' fees, disbursements and amounts 
paid in settlement of claims) incurred by the Authority in connection with Habitat's breach of 
any of its duties and obligations under this Agreement, except any resulting from the gross 
negligence of Authority or its willful breach of its obligations under this Agreement. 

> 
6. Term. The term of this Agreement shall commence on the date hereof and shall expire upon 

completion of the Approved Program unless sooner terminated in accordance with the terms 
hereof. In the event that the (Program or) Approved Program is terminated, or otherwise 
limited or forestalled for reasons beyond the Authority's control, the Authority may, at its 
option, terminate this Agreement by written notice to Habitat. Upon termination of this 
Agreement, including termination pursuant to default, as provided in paragraph-7, Habitat 
shall immediately refrain from entering into any further contracts or agreements with respect 
to the implementation of the Approved Program, subject however to its obligations as 
Receiver, to the extent any obligations exist. Habitat shall also transfer to the Authority, at the 
time and-in the manner reasonably directed by the Authority, all of its right, title and interest 
in_completed and uncompleted work, supplies, materials, contracts, agreements, guarantees, 
books, papers, reports,-records, plans, specifications, drawings, surveys, schedules, reports, 
and all-other property resulting from and_ related to the performance ofHa_!Jitat's_obligations 
under this Agreement. Habitat shall be relieved of all responsibility to provide any further 
services hereunder and the Authority shall assume all and full responsibility for all matters and 

· contracts assigned ~ it and for the performance of Habitat's obligations hereunder. -
Furthermore, upon ~uch termination, Habitat shall be promptly- paid. all compensation for -:­
services £rovided prior to such termination . . . 

7. Default. {n the ev~nt that Habitat breaches any of its dut-ies-Or_fails to ~et E-IlY of its 
obligations hereundej, the A~thority shalrnotifY Habitat in writing -of such br~ach_or f9-il~e . _ 
Habitat shalf have thirty E30) busines_s days from the-date of receipt of such notice to-cure-such 
breach or perform such deficient obligation. It shail cbe an event of d~faul_t if Habitat has failed 
to cure any breach or correct any performance deficiency-within thirty (30) business days after 

_receipt of no_.!ice given in accordance with the terms of this Agreement. Upon." the occurren-ce 
of an e\'ent-of default, the Authority shall have the follo..wing rights and remedies. 

J :\phi i\.$ Sp\homer\.,o~~\d~\'elop9 \\ pd 5 
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(a) The right to terminate this Agreement as to any or all of the Approved Program 
actjvities effective at a time specified by the Authority; 

(b) All other rights and remedies available at law or in equity. 

The parties acknowledge that this provision is solely for the benefit of the Authority and 
that if the Authority permits Habitat to continue to perform despite Habitat's default, 
Habitat shall in no way be relieved of any of its responsibilities, duties or obligations 
under this Agreement nor shall the Authority waive or relinquish any of these rights. 

The remedies under the terms of this Agreement are not intended to be exclusive of any 
other remedies provided, but each and every such remedy shall be cumulative and shall 
be in addition to any other remedies, existing now or hereafter, at law or in equity. No 
delay or failure to exercise _?.nY right or power accruing upon any event of default shall 
impair any such right or power nor shall it be construed as a waiver of any event of 
default or acquiescence thereto, and every such right and power may b¢ exercised from 
time to time and as often as may be deemed expedient. 

Mino.rity and Women Business Enterprise Commitment. Habitat agrees to comply with 
the terms and conditions of the Authority's Minority Business Enterprise ("MBE") and 
Women Business Enterprise ("WBE") conditions, provided, however, that the Executive 
Director may waive the MBE and WBE participation requirements. The MBE and WBE 
schedules are attached as Exhibit C . 

During the term of this Agreement, Habitat hereby agrees to provide, and to contract with 
all contractors and subcontractors performing work/services pursuant to this Agreement _ 
to provide, opportunities to the Authority Residents in accordance with C.F.R. Part 135. 
The MBE and WBE schedules and 24 C.F.R. Part 135 Participation plans shall be . 
attached hereto as Exhibit C and. incorporated-by-refere~ces as if fully set forth herein. 

Audit Requirement. Habitat shall keep books, documents, paper, records and accounts in 
connection with the Approved Program accessible and open to audit by_ the authoritY, 

· HUD, the Comptroller General of the United "States OF their duTy authorized 
representatives, and allow inspection, copying~ absyacting and transcriptions. Habitat 
shall make' these records availab!ejo the Authority at reasonable times dupng the -
performance of tnis Agreement._ !n _.addition, Habitat shall retain all such documents and 
records in a safe-pla~e and rriake them available for atl~a.Sf. three (3) years after-the final_ 

·payment is made in connection with this Agreement and ajl other pending ma-t:ters are 

_closed. 

Payment of any invoice -by the Authority does not constitute a waiver of the Authority's­
rights to subsequently question, compromise or request repayment or future credit for any 
invoice previously paid. Habitat shall maintain records showing actual time devoted and 

· l:lphil\ssplhomer\hope6'<1evelop9 wpd 
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costs incurred. 

Drug-Free Workplace. Habitat should establish procedures and policies to promote a 
"Drug-Free Workplaceu and should notify all employees of this policy for maintaining a 
"Drug-Free Workplace," including the penalties that may be imposed for drug abuse 
violations occurring in the workplace. Habitat agrees to notify the Authority, in writing, 
if any of its employees are convicted of a criminal drug offense in the workplace no later 
then ten (1 0) days after such conviction. 

11. Conflict oflnterest and Anti-Lobbying. No member of the governing body of the 
Authority or other units of government and no other officer, employee, or agent of the 
Authority or other unit of government who exercises any functions or responsibilities in 
connection with the Approved Program to which this Agreement pertains, shall have any 
personal interest, direct, or indirect, in this Agreement. No member ofor delegate to the 
Congress of the United States or the Illinois General Assembly and/or Authority 
executive and senior staff or employee shall be admitted to share in any part of this 
Agreement or any financial benefits arising thereunder. 

Pursuant to the conflict of interest requirements in OMB Circular A- 1 02 and 24 CFR 
§85.36(b)(3), no person who is an employee, agent, consultant, officer, or appointed 
official of the Authority and who exercises or has exercised any functions or 

...____ responsibilities with respect to HUD assisted activities, or who is in a position to 
t .::;_.· participate in a decision making process or gain inside information with regard to such 

HUD activities, may obtain a financial interest or benefit from the activity, or have an 
interest in any contract, subcontract, or agreement with respect thereto, or the proceeds 
thereunder, either for itself or for those whom it has family qr business ties, during his or 
her tenure with the Authority or for one year thereafter. Furthermore, the Authority 
represents that it is and will remain in compliance with federal restrictions on lobbying 
.set forth in SecJ:ion 3-19 of the Department of the Interior and Related Agencies _ 
Appropriations Act for Fiscal Year 1990,31 U.S .C. subsection 13~2, and related rules 

_ and regulations set forth at 54 Fe~. Reg. 52,309 ff. (1989), as amended. 

12. Compliance with-:E-DJD Regulations. In-adaition to the obligations stated in Paragraph 1, 
Habitat sqall comply with the applicable provisions ofHUD regulations, and all state and 
local-l~ws;ordinances and executive or-ders inCludiilg,-but not limited to, the Uniform 
Administrative Req'!Jirements contained-in 24-c.F.R. §§ 85.1 et Seq., (1993), as-amended;_ 
Titl~ Vf 6fthe-Civil Rights Act of 1967 (42 U.S.C. 2000d ~t ~eq.,);_Fair Housing Act (42 
U.S.C. 3601-2.0 ~.~); Exe~utive-Order 11063,-as amended by Executive Order 12259; 
Age Discrimination Act of 1975 ( 42 U.S.C. 6101 ~.,);Rehabilitation Act of 1973 (29 

- TJ.S.C. 794); Davis-Bacon Act, as amended (40 U.S.C. 276a-276a-5); Contract Work 
Hours and SafetY. Standards Act (40 U.S.C. 327 ~-);National EnYironmental Policy 
Act of 1969 (24 CFR Part 58);-Clean Air Act (42 U.S.C. § 7401/et seq.,); FederarWater 

'----' Pollution Control Act (33. U.S. C. § 1251 et seq.,), as amended; Flood Disa~ter Pr_otection 

l:lphil\sJp\hamer'hopc61d<V<iop9 "'.-d 
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Act o.f 1973 (42 U.S.C. 4106); Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970 ( 42 U.S.C. 4601 ); Executive Order 11246, as amended 
by Executive Orders 12086 and 11375; Lead-Based Paint Poisoning Prevention Act (42 
U.S.C. 483 1 (b)); Executive Order 12372; Copeland "Antii-K.ickbac~" Act (18 U.S.C. § 
874 and 40 U.S.C. § 276); Byrd "Anti-Lobbying" Amendment (31 U.S.C. § 1352); 
Debarment and Suspension (Executive Orders 12549 and 12689); and the regulations 
implementing the laws as set forth in 24 C.F.R. Section 85.1 ~ .• (1993), as amended. 

Governing Law : Dispute Resolution. This Agreement will be governed as to 
performance and interpretation in accordance with the laws ofthe State of Illinois. 

All claims, disputes and other matters in question arising out of, or relating to, this 
Agreement or the performance thereof may, if so elected by ·a party, be submitted to, and 
determined by, arbitration if good faith negotiations among the parties do not resolve · 
such claim, dispute or other matter within sixty (60) days. Such arbitra~ion shall proceed 
in accordance with the Commercial Arbitration rules of the American Pj.rbitration 
Association then pertaining (the "Rules"), insofar as such Rules are not inconsistent with 
the provisions expressly set forth in this Agreement, unless the parties mutually agree 
otherwise, and pursuant to the following procedures: 

(a) Notice of the demand for arbitration shall be filed in writing with the other party 
to this Agreement and with the American Arbitration Association. Each party shall 
appoint an arbitrator, and those party-appointed arbitrators shall appoint a tlp.rd neutral 
arbitrator within ten (10) days. If the party-appointed arbitrators fail to appoint a third 
neutral arbitrator within ten (10) days, such third neutral arbitrator shall be appointed by 
the :American Arbitration Association in accordance with the Rules. A determination by 
a majority of the panel shall be binding. 

(b) Reasonable discovery shall be allowed in arbitratJon. 

(c)_ The costs and fees ofthe arbitration, including attorney's fees, shall be allocated 
by the arbitrators. -

(d) Jh<:? award rendered by the arbitrators shall be final and judgement may be entered 
in accordance with_ applicable law and in any court having jurisdiction thereof. 

14.- - ..Pafe-nts and Copvrights. - The Autliority reserves an exclusiv~ perpetual and irrevocable­
lrcepse to reproduce, pt~blish or Otherwise use, and to authorize others to-use, for the 
Authority's purposes, including, bll.t noflimited to, commercial exploitation: (a) the 
copyright or patent in any work or deliverables developed in connection with the 
implementation of the Approvea Program under this Agreement; and (b) any rights of 
copyright or patent to which Habitat purchases ownership with the funds awarded 
pursuant to this Agreement. If HUD determines that the p~tent or copyright, which is 

l:lphil\ssplhomcr'!lopc61d"'·clop9 wpd -
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either developed or purchased by Habitat serves a federal government purpose, a royalty­
free, non-exclusive and irrevocable license shall vest in HUD. 

Any discovery or invention (37 ..._C.F.R. part 40) arising out of, or developed in 
conjunction with the work to be performed under this Agreement shall become the 
exclusive property of HUD and be promptly and fully reported to HUD for a 
determination as to- whether patent protection on such invention or discovery should be 
sought. 

Religious Activities. Habitat agrees that in connection with this Agreement: (a) it shall 
not discriminate against any person on the basis of religion and shall not limit 
employment or give preference in employment to persons on the basis of religion; (b) it 
shall not discriminate against any person applying for employment on the basis of 
religion and shall not give preference to persons on the basis of religion; and (c)it shall 
provide no religious instruction or counseling, conduct no religious wqrship services, 
engage in no religious proselytizing, and exert no other religious influ~nce in connection 
with its performance hereunder. 

16. Miscellaneous. 

A. Further Assurances. Each party shall hereafter execute and deliver such further 
instruments and do. such further acts and things as may be required or useful to 
carry out the intent and purpose of this Agreement as are not inconsistent with the 
terms hereof. 

B. Reporting. Each quarter, during the term of this Agreement, Habitat shall prepare 
- a written report to the Authority describing the status of the Appr~ved Program. 

Specifically, the report shall include an accounting of all expenditures made or 
incurred in connection with the Approved Program, and summaries of actions 
taken pursuant to Paragraph 1 (b) hereof. Said report shall be delivered to the 
Executive Director of the Authority no later than the 20th day following the 

_ beginning of each quarter. In addition, Habitat shall attend regularly scheduled-­
meetings at such tim~ intervals the Authority deems desirable regarding Habitat's 
progress in implementing the Approved Program. 

C. Authority. Eacliparty warrants and represents to the other that its executi~n of 
-this Agreement has been ~uly authorized and the _individual~ signing-this 

-_-Agreement on behalf of each _party have the authority to do so. 

D. - Construction. The paragraph captions used in this Agreement ~re fQI the purposes 
of convenience only and are not intended to, and shall not, affect the meanmg, 
interpretation or construction of the text of this Agreement. 

l:lphir.ssp'-homeMope6\dcvelop9 "]>J 9 
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Entire Agreement: Amendment. This Agreement constitutes the entire agreement 
and understanding between the parties with respect to the subject matter her~of. It 
may not be modified or amended except with the written consent of both parties. 

F. Corlfidentiality. Each party, for itself and its agents and employees, agrees that the 
documents_ and information made available to it (other than documents and 
information otherwise available in the public domain) are to be held by each party 
in the strictest confidence, that copies shall not be distributed to any party other than 
such parties whose knowledge of such documents and information is reasonably 
necessary to effect the purposes of this Agreement. 

G. Enforcement Costs. If either the Authority or Habitat brings an action against the 
other party to enforce the terms hereof or to declare rights hereunder, the prevailing 
party in any such action shall be entitled to recover from the other party costs, 
reasonable attorney's fees and any other expenses incurred in copnection therewith. 

H. 
~ 

Notices. All notices, waivers demands, requests or other communications required 
or permitted hereunder shall, unless otherwise expressly provided, be in writing and 
be deemed to have been properly given, served and received (i) if delivered by 
messenger, when received; provided that no item shall be deemed received unless 
such messenger obtains a written receipt therefor, (ii) if mailed, on the third business 
day after deposit in the United States mail, certified or registered, postage prepaid, 
return receipt requested, (iii) if telexed or telecopied, twenty-four hours after being 
dispatched by telex or telecopy with confirmation of valid transmittal with a copy 
delivered by mail in the manner set forth in subsection (ii) above, and (iv) if sent by 
commercial overnight carrier, prepaid for next day delivery, on the next business day 
after delivery to such courier, in each yase addressed to the party's address appearing 
below: -

Authority: 

Habitat: 

Chicago Housing Au_thority 
626- W. Jackson Houlevarci_ 
7th Floor 
Chicago, Illi~1s 60661 

_Attention: Executive Director 

The Habitat Company 
350_West-Hubba.r_d Street 
Chicago, Illi'nois 6061-0 
Attention: Chairman 

10 
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· · · . · . .. 

or to such other address(es) or addressee(s) as any party entitled to receive notices 
hereunder shall designate to others in the manner provided herein for the service of 
notices . 

IN WITNESS WHEREOF, Habitat and the Authority have executed this Agreement as of the day 
and year first above written. 

THE CHICAGO HOUSING AUTHORJTY THE HAB!fl COMr: 

By: tfff!tJ & 
Chairman 

I: \phi ll.,p'.homeMopc6\4evelop9. wpd 
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L .. :; f' f!~ :: : • The Chicago Housing :A·Ilthority 
$eil«wber 9, 1996 

Mr. Christopher Hornig 
Deputy Assistant Secretary 
Office of Public Housing Investments 
U.S. Department of Housing and 

Urban Development · 
451 Seventh Street. SW., Room 4138 
W~DC20410 

Dear Mr. Hornig: . 

. ... 
) .: .r 

Thank you for ycilr consideration of ibis funding request. 

J •)! . .· 

.: ... -~ . 

·:- .· 
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.. .. 
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Marie E. .Billi.a&aly 
Azthut M. Bnzier 
Louia Bcowu 
Milcoa C.m 
Isaac: s. GoWman 
HaDdy L. LiDdaey, Jr. 
Daniel Sotia 
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The Chicago Housing_ Authority 

May 18, 1995 

VIA MESSENGER 

Mr. Edwin Eisendrath 
Secretary's Representative 
United States Department of 

Housing and Urban Development 
77 West Jackson Boulevard 
Room 2608 
Chicago, Illinois 60604-3507 

Re: Application for Partiai ' :Del;l;lo"lition of Lb~ ­
Income Public Housing "(IL2:..,;to) 

Dear Mr. Eisendra th: 

This correspondence is written to transmit to your· 
office for approval the Chicago Housing Authority's 
("Authority") formal "Application for Partial 
Demolition of Low Income Public HOUSing - IL2:;;20.. ... · 

The Application requests HOD's approval.' fOr demolitiqii­
of 398 units at the cabritd Green Extenil!on {IL2-2d) 
tor the following buildings: ~ 

1150-60 N. Sedgwick 
1157-59 N~ Cleveland 

262 units 
136 units 

The 1157-59 N. Cleveland buildbtq is currentiy:-.yaC:ant 
and boarded-up and will be part of Phase I demolition~ 
The 1150-60 N. Sedgwick structure p~esently has an 
occupancy rate of 67.94 percent· and will be incl.~ 
in Phase II demolition. -

.,· 
~ - . :i 

The Application has been prepared.~in ·col~~Pllanee~with· 
24 c.F .R. Part 970, Public Housinq'Proqru-oemofition 
or Disposition of Public .Housing · Proj_eCts1 .. HUD 

_Handbook and Conyersion Handbook; HOD Notice:_PIH·9J-17 
a11d 57 FR 46074, Requirements Relatinq . to- tli~ -~esident 
Organizations' Opportunity- to Purchase Oeye_lppment 
proposed for Demolition. 

I• 

" 

i: 

EXHIBIT -
~626 West Jackson Boulevard • Chicqo_, IlliDois 60661 • T< 
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Mr. Edwin Eisendrath, HOD 
May 18, 1995 
Page 2 

-~ .. ~ . . 

These buildings are being proposed for demolition due 
to their physical conditions as well as de- ­
densification ·of the development. 

Approval of this demolition request is vital to the 
Authority's efforts to rebuild and extend the life of 
this public housing development . through the reduction 
of housing density as expressed in the Authority's 
May, 1993 Urban - Revitalization Demonstration 
Application. 

The Demolition Plan and the actions proposed therein 
are in compliance with applicable HUD regulations and 
the Authority•-s --- action·- ·is · in- compliance · with· 
applicable civil rights laws and compliance 
agreements. 

Should you have any questions concerning the 
Application, please contact Andrew Rodriguez, 
Director, Construction Management at (312) 567-7775, 
ext sion 1004. 

Mari~ Ja. 
Acting Execu ve 
General -Counsel 

MFJ:PNB::mr -
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4. Location of Re,placement Units 

The proposed new units will be built on sites in community areas around the Cabrini-Green 
development, and on other sites throughout the-Chicago metropolitan area, in accordance with the 
Gautreaux v. Chicago Housing Authority (Nos. 66 C 1459 et al.) modified Consent Decree and 
subsequent orders or waivers thereto. All sites will be selected in accordance with applicable HUD 
requirements and the City of Chicago's Comprehensive Housing Affordability Strategy (CHAS). 

5. Deyel<Wrnent Scbedule 

The replacement housing units will be developed in accordance with time f:rnmes and requirements 
of the HOPE VI Grant Agreement between CHA and HUD. The schedule, which is subject to 
change with HUD approval is: 

ACI'ION ESTIMATED TIMEFRAME 

HUD approval of HOPE VI Revised Plan to Expected May 1995 
Revitalize Cabrini-Green and bond issue 

. 

Contract of Sale November 1996 

Construction Start December 1996 -

Occupancy (Date of Full Availability) for all December 1998 
replacement units 

6. Resident Relocation 

The building at 1157-1159 North Cleveland was vru:ated in October 1993 due to dangerous and 
hazardous conditions: Relocation of th~ 1150-1160 North Sedgwick building 'Yill occur as 
described in Section E and-in accordance with the HOD relocation requiremen~. -o-
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C1minnn11 

Anf'ru>a R•unh1lph 
Vin• Chninm1n 

Robc.•n L Bt-lc.'":lStl!r 
Anhur :'tl. Brnzu~r 
Milton Dav~:S 
Handy L L.intL-w.·~-•. Jr. 
Dani~l :;c,U:I 

Roi>E'n Whitfit>ld 
Chi«'/ niJ'f'mtiHyiJ!fkl'r 

Dr. Dani~l W. Blue. Jr. 
~puty Cllit',f n,wmtillg 

Of/if.?r 

F. Willi-t Caru:~o 
ldiU'T'ffl (."tJU 11£rl 

The Chicago Housing A~ 

August 11, 1993 

Mr. Joseph P. Garaffa 
Acting Regional Administrator 
United States Department of Housing 
and Urban Development 

77 West Jackson Blvd-Room 2608 
Chicago, Illinois 60604-3507 

Re: APPUCATJON .FOR DEMOUTION OF PARTIAL · 
LOW INCOME PUBUC HOUSING PROJECT IL2-20 

Dear Mr. Garaffa: 

This correspondence is written to transmit the Chicago Housing · 
Authomys formal • Application fo~ Demolition of Partial Low Income 
Public Housing Project- Jl2:.2Q", to your office for submission and 

. : approval • . 

The Application requests HUD approval for the demolition of a 262-
.. unit building located at 1117 -111_9 N. Clevetand ·in the Frances 

Cabrini Homes Extension (IL2-20). 

This Application has been prepared in compliance with 24 CFR Part 
970, Public Mousing Program-Demolition or Disposition of Public 

.. ~oUsing Projects; HUD Handbook 7 486.1, The Public Housing 
Demolition9 Dispc)sition and Conversion Handbook; HUD Notice PIH 
93-17 and 57 FR 4607 4.. Requireme.pts Belating to the Resident 
OrganizationsJ Opportunity to purchase Develop~ent proposed for 
Demolition. 

The demolition--of this nin~-stQ_ry vacant strUcture is an imegral 
part of the Authornys ·urban Revitali~on Demonstration (URD~ 
proposaJ submitted fo the HOD Washington D.C. office in May, 1993~ 

In ttl~ propqsal, the Authority requested-$50 milf10n doUarsJn URD 
fundi~ to aid in its comp~hensive_ glan for the physicaf~ sociaJ and 
economic restructuring and rebirth of the Cabrini-Green commu~ities. 
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The Authority intends to develop the 190 new development replacement units through 
new construction utilizing a modified Turnkey Development method, wherein CHA will 
acquire the sites required for construction. , 

The additional 72 replacement units are part of the Authority's Urban Revitalization 
Demonstration program application, which permitted treatment of up to 500 units of 
distressed housing in one development. The Authority intends to combine its 
development and rental program in the Cabrini area with a Mixed Income New 
Communities Strategy (MINCS) ProQram, as detailed in the URD application submitted 
to HUD on May 5, 1993. 

Replacement of these URD units in the Cabrini Extension will be provided by a variety · 
of means, including the development of new low-income units in multi-family housing 
complexes on existing large sites in the community surrounding area and in other 
areas throughout the city and suburbs; rehabilitated apartments in the Cabrini 
complex; renovated existing housing in the surrounding community; rental or purchase 
of housing in HUD, Fannie Mae, and Freddie Mac foreclosed or assigned properties . 
through the Chicago metropolitan area. 

4. LOCA TlON OF REPLACEMENT UNITS 
. . . 

The proposed new units will be buil~ on scattered sites in community areas arourid the 
Cabrini-Green, and in other sites throughout the Chicago Metropolitan area, in 
accordance with the Consent Decree (and subsequent orders) · of the Gaurteaux 
litigation. -·All sites will be _selected in accordance with the ·City of Chicago's 
Comprehensive Housing -Affordability Strategy (CHAS). 

Of the 500 totall.JRil:..units .. . the Authority plans to replace 285 by constructing new 
low-income housi_ng un~ts on vacant land which presently exists in a one mile by three 
quarter mile are~ immediately surrounding (and including) the Cabrini-Green complex. · 
The proposed replacement housing will be matched with development or ~arket rate 

- units to promote and economic, racial and cultural mix. The areas bounded by North 
~ _ Avenue on the North; Wells Street on the East: Superior on !fle South; and Chicago 

_ -Rjver and Halsted on the West. 

The -area contains over 40 acres of land, with about 25 acres of 62 percent already 
in public ownership by CHA, the Board of Education·, or tha City of Chicago. The 
remaining 16-plus acres of existing vacant land will be acquired on the open market 

- _at ttl a fair market value or through eminent domain with court established _ 
compensation. . 
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December 17, 1997· 
·.~ 

Mr. Kevin Emanuel Marcliman 
Acting Assistant Secretary·· 
Office of the-Assistant Secretary for Public and Indian Housing 
U.S. Department of HoUsing and Urban Development 
451 Seventh. Street SE . 
Washingto~ D.C. 20410-5000 

RE: . Submission of Development· ~Ian for- Mohawk North-and-Old To~ Square. . . .. 

Dear ~fr. Marchman· 

To.e Habitat Company ("Habitat), as Receiver for Chicago Housing Authority's Scattered Site 
Program, submitted the above referenced Development Plan (the "Planj on October24~ 1997. Wtth 
this letter, please note that the Plm is hereby submitted, pUISUallt to the Co art Order, dated A~oust 
14, 1987, GmrtrnwY v CHA and HOD, U.S. District CoUitr Nortb.em District o~Illino~ Case Nos. 
66 C 1459 and 66 C 1460, by the Joint Venture between Habintt and the Chicago Metrop<Jlitm 
Housing Development Corporation ("CMHDC"), hereafter rcfo::red to as the '"Joint V eiiO.Ire". 

In additio:q, on Pages 14 and 29 of_ the Plan. it states _tba:t "CHA ~es ..• ". Please strike those 
references and add the following in their place: · 

Page 14:· - 'The Joint V ent:r:Ire c::rt:taes that it will comply with. the Um:fm:m;Relocation Act and. 

Page29:· 

- - all other applicable Fedaal. rclocatioiJ..reqaiteJl:•euts. 

The Joint Yentllre hereby a:rti:fies, makes assarances and wanants to HUD in 
accordance with Section 941.6()6 (ri) of the. ~o.s: 

. -

."That is ha3 tM legal azJtJrcrity under State and lccallaw t(J develcp pub!ic hcusiirg 
urriJ:s tirrough tk estahlislrmerrt ar selection of an awrrir entity, and to mter into all 
qgreemeirts and provide all as.surances required uru1er·. the R.egulatuins_ .. (See- · 

- Fxhihtt ill for em:respon(ieno.'? from mJD in regards to their -epiniou on the concept 
· of the lease.)_-

The Joint V entc:re will be responsible to HUD for ensuring that the public hOusing mrits are 
developed in. accordance with all applicable public hOUsing req~emCIIts, including the ACC, and 
all pertinent~, reguLatory, and executive order requhemc:nts, ~ those .ttqaitements may be amended from time to time. . - . . . . ·_ : : .. : 

EXHIBIT 

I N 
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. . , . . . . . 

If you have further questions please feel free to contact us at 312527.7 471 (Jarrett), or 312.422.1680 · 
(Lean) . 

. . 

Sincerely, 

The Joint Venture Between Habitat and· a..mnc. 

~~~. 
Valerie B.. Jarrett . 

Executive Director 
Chicago Metropolitan Housing Development Corporation 

~, _. · VBJIRMiimjn 

c: Louis Bex:ra 

·-

Joseph Shuldiner­
Jdfrey c. R.appin -
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MEMORANDOM POR: Richard Xruachke1 Public Hou$ing ~irector, 
Office of Public Housing 1 Illinois State 

Office, SAPH 

ATTENTION: Louis ~er.t·a, Diredtcr, Distressed and Troubled 
Hau.si:cg Recovery, SAPH 

I 
. : 

i 
' 

FIWMJ.-~x~;mt General Counsel for tha Mid....,t, . 1 SAC 

StmJBCT: Development AUthcrity trncier GiJ.ut.:esmx 

At the oral reque~t of Richard Kruschke and Louis Berra on 
uuly 28, l9Si, we are x2~panding to the question of whethe~ the 
Chicago Housing Authority or the cc~rt appoi~ted ~ecaiver has tha 
general •esponsibility fo~ development of nan-elderly public 
housing serv~g mS replacement units at cabrini-Grean. 

The August 14 1 1987 Q§utr~aux order appointe~ Danial ~. 
tevi.n ana the Habitat Co'lllpany jointly as :z:oaceiw~ to develop ~he 
scattered eite p:rogram. 'l'h~ ';Scattered site program' was defl.ned. 
to include all CHA non-alderly pUblic houaing development 
p~cgrams which might in the future be authorized by HOD. 'rhe 
December 3, l99J order, the nunc pro tuno crdar as we typically 
refer to it 1 specifically gave develop~t authority for l?? 
a.ciditional scattered site unit·a to serve a.a replacement housing 
for Wa~ahington Park and C!ahrini G:r~aen to the Joint Venture 
coMPrised cf the Receiver and the Chicago Met~opolitan Housing 
Development Corpo:ratiot; ( 11 CMHI:l_C11 ) • In the same c;rdar, the Joint 
Vant~a was given authority fer the eighteen ~it Lawndale . 
replacement units, the 350 unit demonstration program ~d the 25 
~amily Salf Suffici=ncy Prcgra~. 

-
In the August 15, 1993 Joint Venture ~ement, CMHDC ig 

dascribed as an affiliate of the CKA. Provision 5.1 of the 
Agreement states that ove:rall raanagement and control of the _ 
busineaa of_ tha Joint Venture shall be vested in Habitat providad 
that -Habitat would. consult •ith cMHDC on Major Becisiona. 

Based ·on the refe~en~ed materials, it is the belief of this 
office that either the Receiver, for general pu~oses, or the 

-:: Jo.int Venture, undar the nunc pm -tUl'lc crda:t: -fo~ specific -
p~j ec:t~! ha.a developm_ent authmii ~Y. In- regard t:o t:he 3-77 

"\"~ .... .. 
I •' ·:. {! 
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replacement units for C&brini and wa~hington Park approved for 
funding by ROD in September 1993 and 199,, the Joint Venture hae 
.clearly been authorized by J\.ldgc .Mpa:a. We also believe that any 
funds ~nder HOPE VI which go to replacement housing are currently 
a Receiver res-ponsibility. We do not: believe the CHA currently 
has any ~evel~pment authority for non~elderly units. 

We have rev~ewed David Sowell's letter of JUly 14, ~~97 to 
Rich Mcnccchio concerni~ a d~ait p~osal for 44 units of 
replacement unite for cabrini Green and note that Mr. sowall says 
OIHDC would hava to separate from CHA anci have ita own identity. 
If that is true, then the Joint Venture Agreement and the draft 
p~opoeal are iuconaistent because as stated above, un~er tha 
Joint Venture Agreement CMRDC is described as an affiliate of 
CHA. It ia our understanding the reason behind the Joint Venture 
was for oomc to ·develop · expertise under the wing of th~ 
Reoeiver, so it could beeome the development arm of the CBA. 

Depending en the nature of Judge Aspen's expected August 15, 
~997. .uling it may be time for the parties to consider dissolving 
the Joint Ventu::e and for filing " motion before .:rudge Aspt!ll. 
based on suoh a di•cusgion. It may also be appropria~e to agk 
the cQUrt for clarifi~ation concerning development authority 
under HOPE VI • · 1 

1 

If you have further question~~ please send a memorandum to 
the attention of Jan Blaon. 

_. 

.•. 


