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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

DOROTHY GAUTREAUX, et al., 

Plaintiffs, 

) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

66 c 1459, 66 c 1460 
(Consolidated) 

v . 
Hon. Marvin E. Aspen 

CHICAGO HOUSING AUTHORITY and 
ANDREW CUOMO, Secretary of Department 
of Housing and Urban Development, 

The Injunction 

Defendants. 

MEMORANDUM IN SUPPORT OF 
THE CHICAGO HOUSING AUTHORITY'S 

EMERGENCY MOTION TO CLARIFY INJUNCTION 

Backeround 

On July 1, 1969, this Court, Judge Austin presiding, entered a judgment order 

that constituted a mandatory injunction (the "Injunction") against the CHA. Gautreaux v. 

CHA, 304 F. Supp. 736 (N.D. Ill. 1969). The purpose of the Injunction was to end the 

CHA's use of race-based site selection and tenant assignment policies, and to remedy the 

effects of those policies. ld. , at 737. Only Articles II, III, IV and VIII, which address the 

remedy for the CHA' s site selection policy, are the subject of this Motion. 

The Court, in its Memorandum Opinion and Order of August 26, 1997, 

Gautreaux v. CHA, 1997 U.S. Dist. LEXIS 12924 (attached as Exhibit A) , summarized the 

proscriptions of the Injunction: Article III prohibits the CHA from making any additional 

housing units available in predominantly black neighborhoods, called "Limited Areas," unless 
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an equivalent number (originally 3 to 1) of housing units are made available in predominantly 

white neighborhoods, called "General Areas." Exhibit A at *3-4. This geographical 

requirement was intended to deconcentrate public housing in Limited Areas and provide 

African-American public housing tenants and applicants with the opportunity to move into 

General Areas. 

Article IV of the Injunction requires the CHA to add to its aggregate supply of 

public housing stock through the administration and implementation of a "scattered-site" 

building program, which constitutes the building of individual units (non-high rises) in a 

scattered pattern throughout the City. In this regard, Article IV states that "the CHA shall 

not concentrate large numbers of Dwelling Units in or near a single location. "1 

The HOPE VI Program 

HOPE VI is a model demonstration program created by Congress in 1992. 

Urban Revitalization Demonstration Program ("HOPE VI"), 42 U.S.C. § 14371 (note, 

located at pp. 255-57 of the 1994 bound volume of the U.S.C.A.), P .L. 102-389, Title II, 

106 Stat. 1579 (attached as Exhibit B). 2 The purpose of the statute is to provide housing 

authorities with grants to rehabilitate and modernize severely distressed or obsolete public 

Article IV contains detailed prohibitions regarding the concentration of public housing 
units at both the individual building and neighborhood levels. ld. Subsection A prohibits the 
building of housing projects designed for more than, at a maximum, 240 persons; subsection 
B prohibits the concentration of public housing units in any one area of the City, by permit­
ting only a 15% concentration of public housing in any one census tract; and, subsection C 
prohibits the building or leasing of dwelling units above the third story of any structure. ld. 

2 The program was reauthorized and its requirements amended in 1995, 1996, and 
1997. See Excerpt from HUD's Office of Public Housing Investment Guidebook on HOPE 
VI: Building Communities of Opportunity (1997) (see Exhibit B). 
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housing projects, and to revitalize the neighborhoods in which those housing projects are 

located. HOPE VI has been described by HUD as the "key ingredient" in its efforts to 

"transfonn" the existing public housing system. ld. The HOPE VI statute envisions the 

deconcentration of public housing in existing mid- and high-rise public projects, calls for 

local housing authorities to be innovative in revitalizing distressed public housing projects 

and the communities in which that housing is located, and encourages housing authorities to 

integrate into their revitalization plans existing federal housing resources (such as Section 8) 

that provide public housing residents with a greater opportunity to choose where to live or to 

exit the public housing system entirely. Id. 

HOPE VI is appended to Section 14 of the Low-Income Housing Act, which 

provides funds to be used to maintain the viability of a housing authority's existing aggregate 

housing stock. See 42 U.S .C. 14371. HOPE VI funding can be used to create replacement 

housing when other units are demolished, but it cannot be used by housing authorities to add 

to the aggregate existing housing stock.3 HOPE VI is not, however, merely a source of 

rehabilitation funding . HOPE VI is also about revitalizing public housing communities . For 

example, while HOPE VI encourages deconcentration of public housing, it also permits the 

building of replacement housing on the site of the original public housing, 42 U.S.C. 

3 While two newly constructed units of housing may look the same, in Congress' 
public housing funding scheme they can be very different, depending on whether the unit 
adds to an authority's housing stock or simply replaces existing stock. The classification of a 
newly constructed unit as truly "new" as opposed to "replacement" has real meaning to 
Congress; many funding decisions depend on the size of a housing authority (judged by its 
aggregate housing stock), and the authority 's competency record with regard to that aggre­
gate stock. 

3 

SAR - 3 



§ 1437p(f), as amended September 23, 1996, and encourages housing authorities to work 

with tenants in existing public housing communities. 

In 1996, after HUD had used the HOPE VI program to provide funding to the 

CHA as a part of the relief it owed to plaintiffs under the Gautreaux-HUD consent decree 

("Consent Decree"), Congress specifically enacted an amendment to the HOPE VI statute 

providing that HOPE VI funds shall not be used "directly or indirectly .. . to settle litigation 

or pay judgments. " Exhibit B, Guidebook, l.C. 7. As noted in the Congressional Record, 

Congress "inserted [the amendment] to ensure that HOPE VI funds are used for the purpose 

of revitalizing severely distressed public housing facilities ." 142 Cong Rec H 10733, 10748. 

The CHA 's Revitalization Projects in Limited Areas 

During the past two years, the CHA began a number of neighborhood revital­

ization projects at sites in Limited Areas. The revitalization projects are being or will be 

funded in whole or in part by federal grants to the CHA under three federal programs, 

including HOPE VI, or by "development" money awarded to the CHA for the development 

of new housing . To the extent development funds have been allocated to any of the 

revitalization projects, the CHA, the plaintiffs, the Receiver and HUD have treated the 

expenditure of those funds as covered by the Injunction. 

However, the projects violate the terms of the Injunction. The projects ·are 

located entirely in Limited Areas or in isolated parts of Limited Areas that are considered to 

be Revitalizing Areas. The Injunction does not permit building in Revitalizing Areas, but 

instead requires equal building in both the General and Limited Areas. Thus, compliance 

with the Injunction is not possible. However, HUD and the plaintiffs agreed that the 
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development funds could be diverted from use under the Injunction in General Areas, and 

instead used in Revitalizing Areas. The parties then proceeded to negotiate agreed waivers 

of the Injunction, which this Court approved. 4 Under the Court's orders, the geographical 

limitations and other requirements of the Injunction are waived because the projects are in 

Revitalizing Areas, and thus meet the criteria for building that was provided for by the 

Consent Decree. 5 

The revitalization projects at Horner and the Lak:efront are very much like the 

revitalization projects. at Cabrini, ABLA and Robert Taylor that have been approved by HUD 

for HOPE VI funding. However, the HOPE VI projects are very different from the projects 

in Revitalizing Areas that this Court has approved by waiving the requirements of the lnjunc-

tion. HOPE VI requires local housing authorities to concentrate on the most severely 

distressed housing projects, wherever they are located, without regard to whether the 

neighborhood is predominantly black, predominantly white, or revitalizing. Because all of 

4 Orders have been entered by the Court in connection with Horner and North 
Kenwood-Oakland ("Lak:efront") Limited Areas. See Exhibits G and H, respectively, 
attached hereto. This Court also waived the requirements of the Injunction for the construc­
tion of units in Lawndale, a Limited Area. 

5 The relief against HUD required any aggregate increase in the CHA' s existing 
housing stock to take place in the General or Revitalizing Areas. Gautreaux, 523 F.Supp. at 
668-69 (relief against HUD was "in sharp contrast" to relief under the Injunction, which 
does not provide for building in revitalizing areas). While no specific Revitalizing Areas 
were designated by the Consent Decree, Judge Crowley defmed the concept, for purposes of 
the HUD litigation, as areas having a "substantial minority population and undergoing 
sufficient redevelopment to justify the assumption that [the] area will become more integrated 
in a relatively short time." ld. at 669. The concept of building in selected Limited Areas 
deemed to be Revitalizing Areas, without simultaneous building in General Areas, was 
specifically "introduced" in the HUD litigation in 1981 because, at the time of its entry, it 
was "recogniz[ed] that total relief to Gautreaux families outside of the Limited Area could 
not be provided in the foreseeable future" ld. 
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the most severely distressed housing projects in Chicago are located in the Injunction's 

Limited Areas, HOPE VI projects could not meet the locational requirements of the Injunc­

tion. If HOPE VI projects were deemed to be governed by the Injunction, they could only 

be approved by this Court as a complete exception to the Injunction. 

The different purposes of the Gautreaux remedy and of HOPE VI explain the 

programmatic differences discussed above. Gautreaux was created to remedy an adjudicated 

violation of the Fourteenth Amendment based on the over-concentration of public housing in 

predominantly African-American neighborhoods in Chicago. The remedy required the CHA 

to provide housing units in the predominantly white areas of the City at the same or greater 

rate as units are built in the predominantly black areas. The Gautreaux remedy requires 

programs designed, by way of the locational requirements of the Injunction, to focus exclu­

sively on racial integration. In direct contrast, HOPE VI focuses on both economic and 

racial integration for those public housing tenants now living in the most severely distressed 

projects, wherever located. Thus, HOPE VI funding cannot be restricted, as Gautreaux 

revitalization development funds have been, to projects in areas that can be described as 

"revitalizing. " 

The CHA 's Applications for HOPE VI Funding 

Eligible housing authorities, such as the CHA, are required to compete for 

HOPE VI grant money. The application must set forth a detailed plan for the revitalization 

of existing distressed public housing projects that complies with detailed HOPE VI require­

ments. Once a housing authority has been awarded HOPE VI funding for any given year, 

the authority must submit to HUD a program implementation plan that, inter alia, has been 
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approved by the local governing body. Id., Ex. B, at 256, column 1. In the event that the 

authority does not proceed in a manner consistent with its implementation plan, the Secretary 

of HUD may withdraw any unobligated balances of funding, and make such funds available 

to other eligible communities . Id., at 257, column 2. 

The CHA made application to HUD for HOPE VI funding in 1993 , 1996, and 

1997. The CHA was awarded grants in 1993 and 1996, and is awaiting the results of the 

1997 application process. The CHA's position has been and remains that the CHA has the 

right to apply for HOPE VI funds, that such programs are not covered by the Injunction, and 

that the Receiver has no development authority with respect to HOPE VI projects . Up until 

very recently, HUD had taken no actions that would indicate that it interpreted this Court's 

orders in the Gautreaux case as affecting the HOPE VI program. However, HUD's most 

recent action, conditioning its approval of the implementation plan for the Cabrini project on, 

among other things, obtaining the approval of the plaintiffs and this Court in 30 days, 

indicate that the agency is acting on the belief that the Injunction applies to HOPE VI. 

Neither plaintiffs nor the Receiver have raised the question of the Court's 

jurisdiction over HOPE VI with this Court. Indeed, neither plaintiffs nor the Receiver, well 

knowing that the CHA intended to and did apply for HOPE VI funding, formally objected to 

the CHA's preparation and filing of the applications. If the plaintiffs believed that the 'HOPE 

VI applications were covered by the Injunction and the order appointing the Receiver, then 

the Receiver was the entity that should have prepared and made the applications. See Order 

Appointing Receiver (August 14, 1987), 1 2(a)(i) (attached as Exhibit C). 
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In only two circumstances has the CHA requested plaintiffs' limited coopera-

tion in a HOPE VI application, neither of which implies that the CHA considered HOPE VI 

to be covered by the Injunction. The flrst instance was in connection with the CHA' s 1996 

applications. HUD's 1996 notice of funds availability ("NOFA ") for HOPE VI provided an 

absolute priority for 350 replacement units if the CHA's application met the statutorily 

mandated requirements of the NOFA. See, ~. Letter to A. Polikoff from H. Cisneros, 

dated July 11, 1996, at 1 (attached as Exhibit D). See also 1996 NOFA 61 FR 38024, 

38025-026. HUD did this to fulfill part of its obligation to the plaintiffs under the 

Gautreaux/HUD consent decree. 6 Id. In accordance with the 1996 NOFA, one of the 

CHA's 1996 applications included a request for HOPE VI funds for the construction of 350 

units. The 1996 applications also sought HOPE VI funds for a project to demolish some of 

the Robert Taylor Homes. 

The CHA asked Alexander Polikoff of BPI to sign-off on the ABLNHomer 

portion of the 1996 applications because the funds were to be used to provide Gautreaux 

housing units under the HUD Consent Decree. See Letter to J. Shuldiner from A. Polikoff, 

dated July 25, 1996, at 1 (attached as Exhibit E). BPI did not participate in any respect 

with regard to the portion of the CHA's 1996 HOPE VI applications that related to the 

Robert Taylor Homes development project. 

The second instance occurred in connection with the CHA' s application under 

the 1997 HOPE VI NOFA, which required the application to be approved by any litigants in 

6 It was this use of HOPE VI funds that led Congress to amend HOPE VI to prevent 
HUD's use of HOPE VI funds for litigation purposes and to insure that the funds are used 
for their legislative purpose: revitalization of existing public housing. 
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lawsuits against HUD. The CHA prepared its 1997 application and then asked BPI to sign­

off on the application. In response, Mr. Polikoff stated that the plaintiffs would approve the 

application, but only if the CHA first admitted that this Court's orders "require the Receiver 

to develop all public housing units, including any to be developed at ABLA, even though 

HOPE VI funds are used." See Letter to A.Rodriguez from A.Polikoff (July 15 , 1997) 

(attached as Exhibit F). The CHA refused to acquiesce to BPI's demands. The CHA filed 

its 1997 application and included its own statement of compliance with the Fair Housing Act. 

The CHA 's HOPE VI.Applications for the Cabrini Redevelopment Project 

The CHA applied for HOPE VI funding for the Cabrini redevelopment 

project in 1993. Neither BPI nor the Receiver participated in any way in either of the 

CHA' s application, and neither formally asserted or objected that under the Injunction and 

the order appointing the Receiver, the applications could only be made by the Receiver. 

The 1993 application was approved and HUD has allocated $50 million to the 

Cabrini project. Although work has begun on the Cabrini project, to date , no HOPE VI 

money has yet been used or "drawn down" for housing development costs , but to fund social 

service and consultant fees for the project. The CHA has allocated non-HOPE VI funds for 

the early construction/leasing work at Cabrini. 

At the time of the award pursuant to the CHA' s 1993 application, the Receiver 

indicated to the CHA that the Receiver should have development authority over the HOPE VI 

development project at Cabrini. The CHA took the position that HOPE VI funding was not 

governed by the Injunction, and disagreed with the Receiver. The CHA and the Receiver 

attempted to negotiate a contractual solution to the dispute, and during those negotiations the 
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_ _.. 

Receiver performed some general consulting activities on the project. However, contract 

terms were not reached, and, since that time, the Receiver has not had any development 

authority at Cabrini, and has not been involved in formulating any final plans or implement-

ing those plans. 

Following the dispute over the Receiver's role on the Cabrini project, the 

Receiver also argued that it had development authority over the CHA's Homer and ABLA 

projects. Again, the CHA disagreed, based on its understanding of the Injunction and the 

order appointing the Receiver. However, due to the Receiver's experience in working with 

the CHA and HUD, the CHA entered into a contractual arrangement with Dan Levin and 

The Habitat Company, under which they would act as the development manager for the 

project. 7 

On September 18, 1997, HUD approved the CHA's implementation plan for 

the Cabrini funds, but linked it to a number of conditions. One condition is that within 30 

days the plaintiffs and the Court approve the implementation plan (which has already been 

approved by the City of Chicago as per the HOPE VI statute). HUD took this action despite 

the fact that it had approved the CHA's 1993 application for the HOPE VI funds without 

requiring the plaintiffs' approval. HUD has imposed this condition acting on the belief that 

7 It is axiomatic that if HOPE VI is not governed by the Injunction, the Receiver lacks 
authority over HOPE VI. However, if the Court denied CHA's Motion to Clarify the 
Judgment Order, there would still be a dispute whether the Court's 1987 Order appointing 
the Receiver gives the Receiver authority over the CHA's HOPE VI projects. Accordingly, 
if the Court determines that the Injunction covers HOPE VI, the CHA will ask the Court to 
clarify the Receiver's authority with regard to the CHA's HOPE VI projects, or alternatively 
to amend the order appointing the Receiver to exclude HOPE VI projects. This would be a 
completely separate motion requiring extensive briefmg by the parties. 

10 
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this Court's Injunction and orders require such approval. The CHA disagrees with the 

interpretation and, accordingly, has filed this Motion seeking clarification of the Injunction. 

Ar~ment 

A party whose conduct is governed by the terms of an injunction has the right 

to seek clarification of the injunction, or a declaration of rights under the injunction, at any 

time. Matter of Hendrix, 986 F.2d 195, 200 (7th Cir. 1993) . The CHA believes that HOPE 

VI funding and its HOPE VI demonstration programs clearly fall outside of the scope of the 

Injunction. Nevertheless, because plaintiffs' counsel has recently asserted a contrary view in 

a concrete manner, see Ex. F, and because of HUD's conditional approval of the implemen-

tation plan for Cabrini funds already allocated as a result of the CHA's 1993 HOPE VI 

application, the CHA has filed this Motion. 

HOPE VI did not Exist When Injunction was Entered 
and is not Part of the Remedy Available to the Plaintiffs 

This Court recently held that because the federal Section 8 voucher program 

was not in existence at the time the Injunction was entered, the Injunction did not govern the 

program and the program is not part of the relief granted to the plaintiffs. (Ex. A) 

Similarly, the HOPE VI Urban Revitalization Demonstration Program, created by Congress 

in 1992, did not exist at the time of the entry of the Injunction. Indeed, the program is one 

of many initiatives undertaken by the 101st and 102nd Congress in an effort to "reform" the 

"conventional" housing programs of the previous decades. Accordingly, the relief provided 

the plaintiffs in the Injunction does not include HOPE VI, and the Injunction should not now 

be interpreted as governing the program. 

The Injunction Has Not Been Used to Govern Funds 

11 
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Provided to CHA to Revitalize Housing in Limited Areas 

The Injunction has not been used over the past nearly thirty years to control all 

of the CHA's resources , or to regulate or direct the CHA's plans with regard to the aggre-

gate housing stock and public housing communities located in Limited Areas . Indeed, in the 

early 1990' s, this Court, over the plaintiffs ' objection, permitted the CHA to use "modem-

ization" funds provided under Section 14371 of the Low-Income Housing Act (the "Act"), 

without interference. See Gautreaux v. CHA, 1991 U.S. Dist. LEXIS 4123 (April 4, 1991) 

(attached as Exhibit 1). At that time, the plaintiffs tried to stop the rehabilitation of some 

high-rise buildings in the North Kenwood-Oakland Limited Area (Lakefront) . Notably , the 

plaintiffs did not argue that they had a right under the Injunction directly to control the 

CHA's modernization funds. See Memorandum In Support Of Plaintiffs ' Motion For 

Further Relief, filed November 21, 1990 (attached as Exhibit J); Plaintiffs ' Reply To 

Responses Of CHA And HUD To Plaintiffs' Motion For Further Relief, filed January 22 , 

1991 ("Pl. Reply") (attached as Exhibit K). 

Instead, the plaintiffs argued that the proposed rehabilitation violated the 

Injunction merely because the proposed rehabilitation might frustrate a scattered site opportu-

nity. The plaintiffs made only a "limited" request for the "additional relief" of a court-

ordered time delay of the commencement of the rehabilitation projects in order to allow for 

the exploration of alternatives to rehabilitation. See Ex. I. The Court denied plaintiffs ' 

requested relief. HOPE VI funds are also "modernization" funds ;8 indeed, the HOPE VI 

8 A second current source of modernization funds is the Housing and Community 
Development Act. The CHA intends to use such funds for the Darrow revitalization project. 

(continued .. . ) 
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statute is appended as a note to the statutory section authorizing grants of such funds . 

Accordingly, the use of HOPE VI funds should not be governed by the Injunction. 9 

The Injunction, Interpreted in Proper Context, 
Does Not Purport to Regulate Revitalization Programs 

The Injunction is composed of eleven articles. Articles II, III, IV, and VIII 

set forth the "scattered-site" building program. Articles V and VI set forth requirements 

relating to the CHA's tenant assignment policy. The remaining Articles I, VII, IX, X, and 

XI set forth the Injunction's definitional section, reporting requirements, and other non-

programmatic requirements. None of the Articles refers to the maintenance or operation of 

housing stock that already existed in the Limited Areas of the City at the time of the entry of 

the Injunction. None of the Articles purports to bring all of the CHA's operations, including 

work to be done in then-existing public housing communities, under the direct control of this 

Court. None of the Articles requires the destruction, demolition, or retirement over time of 

the housing stock located in the Limited Area that existed at the time of the entry of the 

Injunction. Thus, while comprehensive with regard to the regulation of the aggregate 

8
(. •. continued) 

Consistent with its position on this Motion, the CHA does not believe that it must seek a 
waiver of the Injunction from the Court to proceed with the project. However, plaintiffs and 
the CHA are currently attempting to prepare a joint motion to waive the Injunction's 
proscriptions. The CHA is willing to negotiate the joint motion with regard to Darrow, and 
with regard to Darrow only, in an effort to commence construction activities at Darrow 
without any further delay. However, the CHA will only agree to file the joint motion if it 
can obtain an agreement from plaintiffs that the Darrow motion will not prejudice the CHA's 
present Emergency Motion. 

9 The HOPE VI program is also analogous to a prior demonstration program funded by 
the federal government, the "Model Cities Program," which the Seventh Circuit found to be 
a separate program from the scattered-site building program established by the Injunction. 
Gautreaux v. Romney, 457 F.2d 124 (7th Cir. 1972). 
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increase in the supply of CHA's total housing stock, the Injunction simply does not purport 

to regulate all of the CHA' s activities with regard to its total housing stock. 

Some of the provisions of the Injunction, however, are broadly-worded. The 

two most sweeping provisions of the Injunction are in Articles II and VIII . Article II states 

that: 

[the] CHA shall not authorize, approve or implement any plan for Dwelling Units , 
nor shall CHA seek any approval or request or accept any assistance from any 
government agency with respect thereto, . . . unless such plan affirmatively requires 
that, 

A. All Dwelling Units provided for in such plan shall be located in conformi­
ty with the provisions of Article III hereof [the one-for-one building/leasing 
requirement] . 

"Dwelling Unit" is defmed broadly as including each and every unit of family-public housing 

in the CHA system rather than being limited to scattered housing units . Id., at 737. Article 

VIII states that: 

[the] CHA shall affirmatively administer its public housing system in every respect 
(whether or not covered by a specific provision of the judgment order) to the end of 
disestablishing the segregated public housing system . . . . Id., at 741. 

Such provisions, on their face, suggest that the CHA must use any and every 

method available to it to "disestablish" segregation in public housing, and that any and all of 

the CHA' s plans regarding any housing unit under its jurisdiction are governed by the Injunc-

tion. However, such a broad reading of the Injunction has already been rejected by this 

Court. Compare Ex. K, Pl. Reply at 4-5 (urging relief based on reading of "affirmatively 

administer clause") with Ex. I, Gautreaux, 1991 U.S. Dist. LEXIS 4123 at *2-3 (court, 

"while not unsympathetic to plaintiffs," refuses to grant plaintiffs' requested relief on the 

14 
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ground that "the extremely broad reading of the consent decrees [HUD consent decree and 

CHA Injunction] advocated by the plaintiffs is [not] justified. ") 

The language and structure of the Injunction, like "any other disputed 

writing," must be construed in the proper context. Youakim v. McDonald, 71 F.3d 1274, 

1283 (7th Cir. 1995). Here, the relevant context includes prior interpretations of the 

Injunction, the parties' past conduct, as well as the circumstances under which the Injunction 

was entered. See Youakim, 71 F .3d at 1283 (factors to consider include, among other 

things, nature of original claim, the relief that was sought, the issues actually decided by the 

earlier tribunal , and the mischief the injunction was designed to eradicate) . All of these 

factors show that the Injunction, interpreted in context, does not apply to HOPE VI. 

The Injunction itself, and Judge Austin's contemporaneous actions, are 

inconsistent with a broad reading of the general language in Article II and VIII. At the time 

the Injunction was entered the public housing system was already segregated and yet the 

specific relief awarded by Judge Austin was detailed and limited to the remedy of the 

scattered-site housing program. Judge Austin did not require the CHA to increase the 

aggregate number of units only in the General Areas to the exclusion of the Limited Areas, 

which in theory would have more quickly achieved desegregation. Instead, the Injunction 

seeks to deconcentrate public housing in Chicago by insuring that some definable percentage 

of the future aggregate increase in the supply of public housing would take place in the 

General Areas of the City . 10 

10 Judge Austin specifically refrained from cutting off all federal funding to the CHA. 
296 F. Supp. 907, 914-15 (summary judgment on Count II denied because, "in the context of 

(continued ... ) 
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It is clear that the Injunction was not intended to regulate any future attempts 

by the CHA to revitalize the housing stock and public housing communities already existing 

at the time of the entry of the Injunction. The Injunction was intended to regulate and 

control only the aggregate increase in the supply of public housing stock, as well as the 

CHA' s tenant assignment policies with regard to all housing stock. Accordingly, because the 

goal of the HOPE VI program is the revitalization of existing housing stock and public 

housing communities, the Injunction should not be read to govern the program. 

The Plaintiffs' Actions Are Consistent with the 
Fact that HOPE VI is not Governed by the Injunction 

Plaintiffs ' course of conduct with regard to HOPE VI demonstrates that they 

do not understand the Injunction to govern the HOPE VI program. For example, in the 

recent litigation over Section 8, plaintiffs argued to this Court that funding for the scattered-

site building program was almost exhausted. Motion To Modify Judgment Order, filed 

March 21, 1997, , 4. This statement was made in the face of nearly $120 million unspent 

dollars of HOPE VI funding, and the fact that the scattered-site building program permits 

building of scattered-site housing in the Limited Areas in which HOPE VI work is taking 

place. Thus, plaintiffs as recently as six months ago, did not appear to believe that HOPE 

10( •• • continued) 
this case," granting summary judgment would lead to the cutting off of all federal funds). 
Judge Austin did not even attempt to deconcentrate public housing in Chicago, for example, 
by ordering the CHA to tear down, or retire over time, its existing housing stock in African­
American neighborhoods. Cf. Walker v. HUD, 734 F.Supp. 1231, 1270 (N.D. Tex. 
1989)(demolition of existing housing a "recognized, legitimate" part of a desegregation 
remedy, notwithstanding objections by several hundred plaintiff class members). 

16 
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VI money could be used for the Gautreaux scattered-site housing program or that HOPE VI 

was somehow governed by the Injunction. 

In addition, plaintiffs have failed , since 1993 , to object to the CHA's HOPE 

VI applications, despite the fact that the applications do not meet the one-for-one building 

requirements as required under Article II of the Injunction, and despite the fact that the 

Receiver has not been involved in making the applications. See Gautreaux, 304 F.Supp. at 

738; Ex. C, Order Appointing Receiver, , 2(a)(i). Perhaps more tellingly, plaintiffs have, 

on one occasion, asked HUD for the right to control or direct some HOPE VI funding . 

Plaintiffs did so not in the context of the case against the CHA, but instead in the context of 

the Gautreaux/HUD consent decree . Specifically, in that instance, plaintiffs asked for 

control of a limited amount of HOPE VI funding, and then only as a form of alternative 

relief "comparable" to 350 new-construction Section 8 certificates that HUD was already 

obligated to provide under the consent decree. See Exhibits D and E, Letters to and from A. 

Polikoff. See also Gautreaux, 523 F.Supp. at 681-82, Section 8.6 (providing for comparable 

alternative relief after negotiation between plaintiffs and HUD). In response to plaintiffs' 

request, the then-Secretary of HUD (Henry Cisneros) indicated that he could not provide 

plaintiffs/the Receiver with a HOPE VI "set-aside" because the HOPE VI statute did not 

provide the Secretary, "as a matter of law," with the authority to do so. 11 

11 In the end, plaintiffs (with the "assistance" of HUD) negotiated a deal with the CHA 
which permitted plaintiffs and HUD to substitute some HOPE VI funds as alternative relief 
under the Consent Decree. Of course, there is no more relief available to plaintiffs under the 
Consent Decree, and the deal with the CHA did not (and could not) alter the terms of the 
Injunction or the HOPE VI statute. 

17 

SAR - 17 



The limited actions actually taken by the plaintiffs in the HUD case, and their 

failure to act with respect to the CHA's HOPE VI applications, are consistent with only one 

conclusion, and that is that HOPE VI is not governed by the Injunction and is not part of the 

relief to which the plaintiffs are entitled under the Injunction. 

Any Other Interpretation of the Injunction Raises 
Serious Separation of Powers and Federalism Concerns 

HOPE VI funds cannot be used to fund the Injunction's scattered-site program. 

Even if the CHA were allowed to use HOPE VI funds, the CHA would have to obtain 

complete waivers of all of the requirements of the Injunction, just as the CHA was required 

to obtain waivers to use its development funds in revitalizing projects in Limited Areas. 

The mandates of the HOPE VI program, while complementary in a larger sense to the 

Injunction (i.e., economic integration may lead to racial integration), are in direct conflict 

with the mandatory building program created by the Injunction. Any interpretation that the 

Injunction requires the CHA to use its HOPE VI funds in compliance with the building 

program set forth in the Injunction raises serious separation of powers concerns. 12 

Conversely, to force the CHA to submit to a waiver process in order to 

comply with federal law in the use of its HOPE VI monies, is to require the CHA to 

negotiate with private individuals (plaintiffs' counsel) and obtain federal court approval, 

12 See Alliance To End Repression v. City of Chicago, 742 F.2d 1007, 1019 (7th Cir. 
1984) (consent decree interpreted in order to avoid separation of powers concerns); Mobil 
Oil Corp. v. Higginbotham, 436 U.S. 618, 625-26, 98 S.Ct. 2010, 2015 (1978) (noting the 
difference between filling in gaps in a statute and "rewriting rules that Congress has 
affirmatively and specifically enacted"). See also United States v. Board of Educ. of the 
City of Chicago, 11 F.3d 668, 673 (7th Cir. 1993) (noting that consent decree cannot bind a 
unit of government that is a non-party to fund the activities required of a defendant-govern­
mental unit). 
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despite HOPE VI's focus on the approval of the local governing body, and despite the fact 

that there has been no fmding that the HOPE VI program is itself violative of the Founeenth 

Amendment. The cases of Alliance To End Repression, cited in n. 12, and Gautreaux v. 

Romney, cited inn. 9, seek to avoid such effects of mandatory injunctions. 

In addition, to require the CHA to submit to such a procedure raises serious 

federalism concerns. See Hoover v. Wagner, 47 F.3d 845, 850 (7th Cir. 1995) (explaining 

that a mandatory injunction against a unit of state government is truly "extraordinary" 

because of comity concerns). See also ACORN v. Edgar, 56 F.3d 791, 797-98 (7th Cir. 

1995) (stating that any federal injunction against a state agency is, because of comity 

concerns, a heavy burden on the state). Here, the burdens on the CHA of submitting to such 

a process are heavy, even aside from the general burden on comity. For example, to require 

the CHA to negotiate with plaintiffs' counsel to obtain a waiver in this context is to improp­

erly cede some of the CHA's prioritizing power (although not accompanying accountability) 

to private individuals and the federal court. Cf. Ex. I, Gautreaux, 1991 U.S. Dist. LEXIS 

4123 at *2-3 (where court refused to enjoin work proceeding under a separate program, 

despite the fact that court was "not unsympathetic" to plaintiffs' questioning of CHA's work 

prioritization scheme). 
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Conclusion 

WHEREFORE, for the above reasons , the CHA respectfully requests that this 

. Court grant the CHA' s Emergency Motion to Clarify the Injunction and declare that the 

Injunction does not apply to the CHA's use of HOPE VI funds or its HOPE VI projects . 

Dated: September 29, 1997 

Jerome M. Butler 
General Counsel 
Chicago Housing Authority 

Respectfully submitted, 

-- -~~---
-'Susan Getzendanner 

Nancy S. Eisenhauer 
Skadden, Arps, Slate, Meagher & Flam (Illinois) 
333 W. Wacker Drive, Suite 2100 
Chicago, Illinois 60606 
(312) 407-0700 

Counsel for Defendant 
Chicago Housing Authority 
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DIVISION 
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DISPOSmON: [*1] Plaintiffs' motion to modify the 
judgment order against CHA denied; HUD' s motion to 
terminate the consent decree while retaining jurisdic­
tion over the plaintiffs' attorneys' fees petition granted; 
plaintiffs' motion to declare that HUD has a continued 
obligation for FY 1997 denied; and the plaintiffs' motion 
to enforce P 5. 8. 1. denied. 

COUNSEL: For CffiCAGO HOUSING AUTHORITY, 
defendant (66-CV-1459): Susan Getzendanner, Nancy 
S. Eisenhauer, Skadden, Arps, Slate, Meagher & Flom, 
Chicago, IL. 

JUDGES: MARVIN E. ASPEN, Chief Judge. 

OPINIONBY: MARVIN E. ASPEN 

OPINION: MEMORANDUM OPINlON AND 
ORDER 

MARVIN E. ASPEN, Chief Judge: 

This litigation dates back to 1966 when black resi­
dents of Chicago's public housing brought a class ac­
tion n1 against the Chicago Housing Authority (CHA) 
and the Department of Housing and Urban Development 
. (HUD), alleging that the defendants violated federal 
· constitutional and statutory provisions by basing pub­
lic housing policies and practices on race. Specifically, 
CHA intentionally limited the number of black families 
living in white housing projects and deliberately tar­
geted only predominantly black neighborhoods in which 
to build public housing, while HUD knowingly as­
sisted [*2] CHA in carrying out this discrimination. 
Gautrtaux v. CHA, 296 F. Supp. 907 (N.D. fll. 1969) 
(liability against CHA); Gautrtaux v. Romney, 448 F.2d 

731 (7th Cir. 1971) (liability against HUD). In 1969, 
a judgment order was entered against CHA, Gautrtaux 
v. CHA, 304 F. Supp. 736 (N.D. lll. 1969), and after 
years of litigation at all levels of the federal judiciary, a 
consent decree was entered into with HUD, Gautrtaux 
v. Landrieu, 523 F. Supp. 665 (N.D. lll. 1981), aff'd, 
690 F.2d 616 (7th Cir. 1982). Numerous disputes since 
then have generated several other orders dealing with 
the implementation of the CHA judgment and the HUD 
consent decree. E.g., Gautrtaux v. Chicago Housing 
Authority, 1991 U.S. Dist. LEXIS 4123, 1991 WL 49568 
(N.D. ID. April 4, 1991). 

n1 The class was defined as black tenants of and 
applicants for public housing in Chicago. 304 F. 
Supp. 736, 737 (N.D. fll. 1969). Although we 
understand that the lead named plaintiff, Dorothy 
Gautreaux, has passed away, we presume that sub­
stitution of new class representatives has or will take 
place. See Hassine v. Jeffes, 846 F.2d 169, •176 n.3 
(3d Cir. 1988) (if named plaintiff-inmate transferred 
from institution, current inmate may be substituted to 
represent class); lbn Hom v. Trickey, 840 F.2d 604, 
608 (8th Cir. 1988) (same); Doe v. Reivitz, 830 
F.2d 1441, 1451 (7th Cir. 1987) ("Substitution of 
named parties might be necessary in the future to as­
sure representativeness if additional proceedings take 
place in this case . . . . "); WiLron v. Hwrtingdon 
Housing Authority, 770 F.2d 168, 1985 WL 13513, 
at *1 (6th Cir. 1985) ( • If this case is to continue as a 
class action, some current resident of public housing 
administered by the Huntingdon Housing Authority 
should be substituted as a named plaintiff .. .. "). 
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[*3] 

Presend y before us are four motions: (l) the plaintiffs' 
motion to modify the judgment order against CHA; (2) 
HUD's motion to terminate the consent decree; (3) the 
plaintiffs ' motion to enforce a provision of the consent 
decree prohibiting HUD from approving CHA's use of 
certain forms of § 8 housing assistance payments, 42 
U.S. C. § 143 7f, unless specific location requirements 
are met; and (4) the plaintiffs' motion to declare that 
HUD must set aside § 8 contract authority for fiscal 
year 1997. For the reasons discussed below, we deny the 
plaintiffs' motion to modify the judgment order, grant 
HUD' s motion to terminate the consent decree, and deny 
the plaintiffs' two motions under the consent decree. 

I. Modification of CHA Judgment Order 

At the outset, we explain generally the 1969 judgment 
order to provide background for the plaintiffs' motion to 
modify it. The judgment order divided Cook County's 
census tracts into two categories: the Limited Public 
Housing Area and the General Public Housing Area. 
The Limited Area was essentially defined as those census 
tracts composed of 30% or more non-white population, 
while the remaining tracts constituted the General Area. 
Attempting [ *4] to remedy the effects of past discrimina­
tory site-selection and tenant assignment procedures, the 
judgment order in essence prohibited any development 
of public housing in the Limited Area without simul­
taneous development in the General Area. Judgment 
Art. II(C), 304 F. Supp. at 738. Because CHA proved 
inept at building public housing on scattered-sites, we 
appointed a Receiver for the program in 1987 and it was 
not until then that construction began in earnest. 

Now, as the scattered-sites program continues under 
the Receiver, the plaintiffs contend that § 8 rent subsi­
dies n2 have replaced new construction as the primary 
means for providing public housing. Pls.' Mot. P 4. 
According to the plaintiffs, this shift in federal hous­
ing policy justifies modifying n3 the judgment order in 
order to bring the CHA' s use of § 8 certificates under 
the order's auspices. Furthermore, the plaintiffs point 
out, fewer than 3000 scattered-sites units have been built 
so far and approximately only 7000 more families have 

. been assisted by the separate HUD § 8 program under 
the consent decree; meanwhile, the members of the class 
comprise 40,000 families. 

n2 Section 8 of the United States Housing Act, 
42 U.S.C. § 1437f (as amended), authorizes the 
Secretary of HUD to enter into • annual contribu­
tions contract[s] • with public housing agencies, § 

l437f(b), (o), which in rum make assistance pay­
ments on behalf of recipients who hold the § 8(b) 
"certificates" or § 8( o) "vouchers," 24 C. F. R. § 
982. 1. 

[*51 

n3 Although the plaintiffs belatedly attempt to 
characterize their request as one for "particulariza­
tion, not expansion, of the judgment order,· Pls.' 
Reply at 3, we agree with their earlier acknowledg­
ment that "because the Section 8 rent subsidy pro­
gram was not in existence when the judgment order 
was entered, CHA's Section 8 program was not part 
of the relief provided to the plaintiff class , · Pls.' 
Mot. P 5. Indeed, it was the later HUD consent de­
cree that purported to indirectly oversee CHA' s use 
of § 8 rent subsidies by imposing limits on HUD' s 
ability to approve CHA's contract authority. See 
Consent Decree P 5. 8 .1. 

In order to prevail on a motion to modify the judg­
ment order, the plaintiffs must show that the "principal 
objects" of the order have not been achieved. United 
States v. United Shoe Machinery Corp., 391 U.S. 244, 
20 L. Ed. 2d 562, 88 S. Ct. 1496 (1968); see United 
States v. Local560 (l.B.T.), 974 F.2d 315, 331-32 (3d 
Cir. 1992); Gautrtaux v. lleaver, 535 F. Supp. 423, 
426-27 (N.D. Rl. 1982). We examine the "specific facts 
and circumstances, • United Shoe Machinery, [*6] 391 
U.S. at 248, and weigh the equities at stake in determin­
ing the propriety of modification, lleaver, 535 F. Supp. 
at 426. Importantly, even if the "principal objects" of 
the original order have not yet been fully achieved, we 
must consider whether other reasons outside the control 
of the defendant have prevented success and whether 
adherence to, rather than modification of, the current 
injunction may be the most fair alternative. These lat­
ter considerations inform our inquiry because, as the 
school desegregation cases instruct us, federal court su­
pervision of local government operations should be a 
"temporary measure to remedy past discrimination" and 
is "not intended to operate in perpetuity. • Board of Educ. 
of Oklahoma City Pub. Schs. v. Dowell, 498 U.S. 237, 
247, 248, 112 L. Ed. 2d 715, 111 S. Ct. 630 (1991) . 

We start, then, with the judgment order's principal ob­
jects: "to prohibit the future use and to remedy the past 
effects of the defendant Chicago Housing Authority's 
unconstitutional site selection and tenant assignment pro­
cedures." 304F. Supp. at 737. By 1968, CHA's site se­
lection had placed 99. 5 % of 30,848 public housing units 
in mostly black neighborhoods and [*7] tenant assign­
ment had reserved four projects to be populated almost 
entirely by whites. 296 F. Supp. at 909-10. n4 While 
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it might be expedient to simply accept the plaintiffs I as­
senion that "the vast majority of CHAis family public 
housing still consists of the same segregated units, in 
the still segregated neighborhoods, " Pls. I Reply at 5, as 
well as the plaintiffs I unstated assumption that the assen­
edly segregative situation is entirely a result of CHA 1s 
original discrimination, we must insist on specific facts 
supported by evidence. For example, relevant informa­
tion to test the first assertion would include the number 
of public housing projects that remain predominantly 
white aiid the number of projects located in the Limited 
Area and the General Area. If the evidence shows that 
segregation in public housing still exists, then we must 
explore the link between the current segregation and 
CHAis original discrimination, past remedial efforts (or 
lack thereof), current remedial efforts, and future plans. 
For example, we would exanpne the quantity and loca­
tion of affordable land in the General Area remaining 
for site selection, the effects of private decisionmaking 
on the current segregative [*8] state, and the effects of 
the shift in demographics over the years. 

n4 The 99.5% figure did not include the four al­
most entirely white public housing projects. 296 F. 
Supp. at 910. 

Without such evidence, we cannot grant the plain­
tiffs' motion to modify the judgment order. In the 
absence of a showing that the judgment order's objec­
tives are not being accomplished and that the extent of 
the lack of progress is largely grounded in the origi­
nal discrimination. it would be improper to add thou­
sands of § 8 rent subsidy certificates and vouchers to the 
judgment order. The Receiver has, relatively speaking, 
only recently begun to implement the judgment order 
and we should allow time for the scattered-site program 
to work before turning to another form of relief, espe­
cially if CHA is now cooperating in implementing the 
order to the extent practicable. Indeed. the scattered­
side program most directly deals with CHA's original 
violations-placement of public housing projects solely 
in black neighborhoods-while § 8 rent [*9) subsidies are 
already usable by the recipients throughout Dlinois, see 
42 U.S. C. § 1437f(r). Although it is likely that some§ 8 
recipients would rather live in the General Area but can­
not find affordable rental units in the private market, the 
plaintiffs have not shown that the original site selection 
and tenant assignment proximately created this situation. 
Cf. Freeman v. Pitts, 503 U.S. 467, 496, 118 L. Ed. 
2d 108, 112 S. Ct. 1430 (1992). n5 Accordingly, we 
conclude that the record fails to support the plaintiffs' 
proposed modification. 

n5 We acknowledge that the "vestiges of segrega­
tion . . . may be subtle and intangible. • Freeman. 
503 U.S. at 490, but even though the location of pub­
lic housing sites is strongly linked to CHA's orig­
inal site selection practices, the plaintiffs have thus 
far failed to proffer evidence that the private rental 
market is the product of the original discrimination. 

II. Termination of HUD Consent Decree 

Next, HUD moves to terminate the consent decree en­
tered [*10] into in 1981. The consent decree divided not 
only Cook but its collar counties as well into Limited, 
General, and "Revitalizing" Areas. 523 F. Supp. at 
668. "Recognizing that total relief to Gautreaux fami­
lies outside the Limited Area could not be provided in the 
foreseeable future, the proposed decree introduced the 
concept of Revitalizing Areas, that is, areas which have 
substantial minority population and are undergoing suf­
ficient redevelopment to justify the assumption that these 
areas will become more integrated in a relatively short 
time." ld. at 669. With this expanded metropolitan­
wide relief, the primary goal was to place 7100 public 
housing residents in the General and Revitalizing Areas: 

5.1. Following the effective date, HUD will provide 
assisted housing to eligible persons as set forth in this 
Part 5 until the number of occupancies of assisted hous­
ing units in the General Area and/or in the Revitalizing 
Area, pursuant to the contracts referred to in paragraph 
5.4, commenced by eligible persons equals 7 ,100. 

Consent Decree P 5. 1. 

HUD now moves to terminate the consent decree be­
cause on October 2, 1996, the 7100 target was met, al­
though HUD acknowledges [*11) that we should retain 
jurisdiction over the plaintiffs' attorneys' fees petition. 
The plaintiffs do not object to termination of the con­
sent decree, but have moved for enforcement of,specific 
provisions of the decree that would continue to place 
certain obligations upon HUD. We deal with those mo­
tions below, and thus grant HUD' s motion to terminate 
the consent decree and retain jurisdiction over the plain­
tiffs' attorneys' fees petition. n6 

n6 It appears that HUD has voluntarily agreed to 
continue certain commitments to the Gautreaux pro­
grams, HUD's Resp. at 11, and we take this as a 
salutary sign. We hope HUD, having once assisted a 
local government violate the constitutional rights of 
thousands, will adhere to its declaration of policy: 
"to assist the several States and their political subdi­
visions to remedy the unsafe and unsanitary housing 
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conditions and the acute shonage of decent, safe, 
and sanitary dwellings for families of lower income 
and, consistent with the objectives of this chapter, 
to vest in local public housing agencies the maxi­
mum amount of responsibility in the administration 
of their housing programs.· 42 U.S. C. § 1437. 

[*12] 

III. HUD' s Set Aside Obligation in Fiscal Year 1997 

As indicated above, the plaintiffs acknowledge that 
the 7100 target was met October 2, 1996. Even 
though HUD has attained this target, however, the 
plaintiffs contend that HUD must still authorize § 8 
New Construction/Substantial Rehabilitation units as 
provided for in PP 5.5.2 and 5.5.3 of the decree. n7 
Those paragraphs provided: · 

5.5.2. HUD will set aside contract authority for 
250 Section 8 New Construction and/or Substantial 
Rehabilitation units per year commencing at the begin­
ning of Fiscal Year 1982 for use in multifamily projects 
to be located in the General Area or in the Revitalizing 
Area and that are insured under the National Housing 
Act .. . . 

5. 5. 3. HUD will set aside contract authority for 
100 Section 8 New Construction and/or Substantial 
Rehabilitation units per year, commencing at the begin­
ning of Fiscal Year 1982, for use in projects that will 
increase housing choice for large minority families liv­
ing in the limited Area of the City of Chicago by p~ 
viding Section 8 New Construction and/or Substantial 
Rehabilitation assisted housing for such families at lo­
cations in the General Area [*13] or in the Revitalizing 
Area accessible to public transportation. 

According to the plaintiffs, HUD' s obligation to "set 
aside contract authority" for fiscal year (FY) 1997 arose 
on October 1, 1996, and was not extinguished by the 
attainment of the 7100 target one day later. 

n7 Because the particular § 8 programs referred 
to in PP 5.5.2 and 5.5.3 were repealed in 1983, the 
plaintiffs actually seek comparable relief as provided 
for in P 8.6 of the decree. See HUD's Resp at 3 n.3; 
523 F. Supp. at 681-62. 

It is true that HUD' s obligation to "set aside • the § 
8 units arose on the first day of FY1997. We earlier 
held that the appropriate reading of the consent decree 

required HUD to set aside the funds on that panicular 
day, rather than permit HUD to set aside funds anytime 
during the fiscal year. Gautreaux v. Pierce, 548 F 
Supp. 1298, 1300-01 (N.D. Ill. 1982) . Setting a firm 
date for the set aside obligation componed best with the 
purpose of the decree: to provide a "continuous stream 
of relief" [*14] instead of "repeated gaps [in funding] of 
indeterminate length. • !d. at 1300. 

We did not, however, expressly or implicitly deter­
mine that HUD, having set aside the funds at the start of 
the fiscal year, would be required to continue to execute 
the § 8 contracts after reaching the 7100 target. We are 
instead persuaded that P 5.1 means exactly what it says 
when it directs HUD to provide assisted housing "until" 
the 7100 target is reached. Although HUD must "set 
aside" the § 8 units at the start of the fiscal year, the 
units are "for use" after that date , PP 5.5.2, 5.5.3 , and 
nothing in P 5.1 suggests that HUD must continue to 
provide the units after the 7100 goal is reached. Indeed, 
even "unused" units otherwise available "for use" in the 
next year expire when "HUD's obligations have termi­
nated pursuant to paragraph 5.1 , 5.2, 8. 1 or 8.2." PP 
5.5.2.c., 5.5.3.b. n8 Accordingly, we conclude that 
HUD 's obligation to provide further assistance under 
PP 5.5.2 and 5.5.3 ended on October 2 , 1996. 

n8 We find unpersuasive the plaintiffs' reliance on 
a purponed implication contained in an October 1992 
agreement entered into with HUD. In that agreement, 
HUD received, in exchange for some other consider­
ation, a 50 occupancy credit toward the 7100 target; 
the parties conditioned the agreement so that if the 

· 7100 target would be reached at the end of the fiscal 
year because of the credit, then the credit would not 
be counted that year. Letter of October 28, 1992. 
However, the agreement can be read as simply en­
suring that the set aside obligation would arise in 
those circumstances and the plaintiffs could take ad­
vantage of the funds in the next fiscal year 'until the 
7100 target was reached without the 50 occupancy 
credit. 

[*15] 

IV. HUD 's Approval of CHA § 8 Contract Authority 

Finally, the plaintiffs move to enforce P 5.8.1 of the 
consent decree. Paragraph 5.8.1 generally prohibits 
HUD from approving cenain § 8 assistance in Chicago 
unless at least one-third of the units are used in the 
General Area and no more than one-third of the units 
are used in the Limited Area: 

5.8.1. In any fiscal year unless otherwise ordered by 
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the Coun under paragraph 8.4, HUD will not approve 
housing assistance plans or approve or set aside contract 
authority for Section 8 New Construction or Existing 
(other than Moderate Rehabilitation) housing in the City 
of Chicago unless (a) not less than one-third of the 
units of Section 8 New Construction housing and not 
less than one-third of the units of Section 8 Existing 
housing (other than Moderate Rehabilitation) within the 
City of Chicago are to be physically located within the 
General Area, and (b) not more than one-third of the 
units of Section 8 New Construction housing and not 
more than one-third of the units of Section 8 Existing 
housing (other than Moderate Rehabilitation) within the 
City of Chicago are to be physically located within the 
Limited Area. 
[*16] 

523 F. Supp. at 679-80. According to the plaintiffs, and 
not seriously disputed by HUD, over one-third of the§ 8 
assistance units have been used in the Limited Area since 
the entry of the consent decree in 1981. Apparently, 
the plaintiffs and HUD have been negotiating for sev­
eral years to resolve the noncompliance without success. 
Now, the plaintiffs seek unspecified relief. 

We deny the motion because of the impracticality of 
shaping appropriate relief for the noncompliance after 
the plaintiffs year-after-year failed to enforce the provi­
sion. The plaintiffs themselves admit that "the last thing 
plaintiffs would have desired was a cut~ff of Section 
8 funding for Chicago families,· Pls. ' Reply at 11, 
but that is precisely what the consequence of enforcing 
P 5.8.1 would have been. Moreover, the decree itself 
contains a mechanism under which HUD could have an-

nually petitioned this coun to waive the requirements of 
P 5. 8. l by reclassifying Limited Areas as Revitalizing or 
General Areas. See Decree P 8.4. After the plaintiffs ' 
failures to move to enforce P 5.8. 1, HUD each year lost 
a meaningful opponunity to petition for reclassification 
under P 8.4. Cf. Ze/auly v. Lyng, [*17} 853 F.2d 
540, 543 (7th Cir. 1988) (laches applied where plaintiff 
inexcusably delayed and defendant suffered prejudice) . 
Furthermore, each year's approval of § 8 contract au­
thority in Chicago resulted in the use of the subsidies; 
the plaintiffs provide no suggestion regarding how to 
undo or remedy those tenants' voluntary uses of the 
subsidies. Indeed, we cannot identify the contours of 
the harm inflicted by HUD 's annual approval, and with­
out ascertaining the scope of the harm, fashioning relief 
would be arbitrary. Finally, we point out that HUD's 
duties under paragraph 5 of the decree ended when the 
7100 target was reached, see Decree P 5. 1 , including 
the limitations imposed by P 5. 8. 1. 

V. Conclusion 

For the reasons explained above, we deny the plain­
tiffs' motion to modify the judgment order against CHA; 
grant HUD' s motion to terminate the consent decree 
while retaining jurisdiction over the plaintiffs' attorneys' 
fees petition; deny the plaintiffs' motion to declare that 
HUD has a continued obligation for FY 1997; and deny 
the plaintiffs' motion to enforce P 5.8.1. It is so or­
dered. 

MARVIN E. ASPEN 

United States District Judge 

Dated 8/26/97 
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appropriate to ~lee o account the 
relauve needs of [2Ublic: 
c1es for assistance · to c out lead· 
based paint tesung and abate nt ac:­
tiVIUes. The Secretary shall not 
any chan1es to the fo.nnula for 

~2 § 1~37/ 

for vouth apprenuceshtp trarn1ng a.c tlV I· 
ues for JOint labor-management orga.n1za.­
t1ons pursuant to secuon 31c: H2HBJ of :he 
Housrng and lrban Deveiopment Ac t oi 
1968. a.s amended (secuon I 701ulc:H2 l1 Bl 
of Title 12 . Banlt.s and Banlungj. ·· 

Pub.L. 102-389. Title II . Oct. 6. !992 . 
106 Stat. 1579. provtded rn put that: 
"Funhennore. S300.000.000 shall be for 
grants to cai"!"Y out an urban revt~hza· 
uon demonstrauon program rnvolvmg 
maJor reconstrocuon of severelv dis­
tressed or obsolete public housmg pro­
jects. to be a.dmmutered by local public 
hous1n1 agenc1es: Provided. That such 

Urbul R.nt~~a Demoa.cndoa Pro- fundin1 shall be made available to up to 
Jnlll IS cities selected from enher the 40 most 
Pub.L. 103-124, Title II. Oct. 28. 1993. populous United States cmes or. from 

107 Stat. 128!. provided in pan that: any city whose hous1n1 authonty was 
"For the urban reovitaliz.ation demonstra· considered to have been on the Depart· 
tion pro~RD~ under the third paraifaph ment' s troubled housm1 authorities list as 
under the head 'Homeownenhip and Op- of March 3 I. 1992: Pr-avuJal '"rtlt~. nw 
pommity for People Everywhere p-ants no more than 550.000.000 shall be pro­
CHOPE vanu)' in the Depanmenu of vided to each pa.rticipaun1 mun1c1pality: 
Veterans Affa.in and Housin1 and Urban ProvtMti ~lwr. That no more than 500 
Development. and Independent A1enc:ies units shaJI be funded for each panicipat· 
Appropriation. Act. 1993. Public: Law in1 city and such uniu shall be located in 
102-389, 106 Sw. 1!71. 1579 (set out up to 3 separately-!lefined areas con~ 
below in this note), 5778.2~.000 (is apo inl the community's most severely cU. 
propriated}, to remain available until ell· tressed projects. inc:ludin1 family high· 
pended: ProvidMJ.. That notwithstandinl. rise projecu: Prr:M.til4 '"rtlt6, That at 
the fim prov1so in such third parqraph leaa 80 per centum oi the fundin1 pro­
(set out below in this noc.e), the Secretary Vlded to each partic:ipatiD1 public: hous­
shall have discretion to approve fundin1 inl qency shall be used for the capital 
for more than fifteen applicants: Provid64 casu of major reconstn~c:tion. reha.bilita­
'"rtlwr, That no pan of the forqoinl tion aDd other physic:aJ improvements. 
amount that is used for the urban re'vitali· for the capital casu oi replacement units 
zatioa demonstratioa proiRJD sball be and for cenific:a&a under section 8(b) 
made available for an applicatioD dw (section 1437f(b) of Utis title) used foe 
wu noc submiued to the Secretary by replacement anci for m.anqement iJD. 
May 26. 1993: ProtNMtl (unlvr, That of provemenu for !he reconstrw:ted project 
the forqotnc $778.2~.000. the Secretary and for planninl and technical assistance 
may use up to $2,500,000 for technical purposes anci DOt more than 20 per cen­
assistanc:e UDder such urbu reYitaliza. tum shall be used for community service 
tion demonstradOD, to be made available pf'OIJ'UDS (as defined by the Cornntissioa 
directly, or indirectJy UDder c:orun.cu or on National and Community Service) and 
~fUllS. u appropria&r. hr:NUIMl (urrlwr. for supportive services. inc:ludina. but noc 
nw aodUq iD this puqnph shall~ limned to, lite~ traini.nJ. job trainin •• 
rubit the Sec:retary from c:onformint the day care. youth activities. administrative 
Pf'Oir'Uil'l s&aDdards aad criteria let fonh ellpensea. anci the pemu.uive aDd manda­
herein. with sublequea& au&harizaaoa tory servic:a authorized uncier the Gate­
t.,;eleriaa the& may be euctaci into law: way Prop-am es1ablilhed in the Family 
,.,.,.,... (unit., 11w of the $778.2~.000 Suppon Centen demoastration prolf&ID. 
made available UDder this headina. proVIded for in 42 U.S.C. I 1415e-f (~ 
$20.000,000 shall be made to eli!Jible ably me&DJ sectioa 1148!(e), CO of Utis 
lf&n1ftS UDder the urbu reYitalizatioa utJe): Pn7vuJ,M '"rtlvr, nw each panic:i· 
demonstraaoa Pf'OF'UIL to implement paUJ\1 city shall mab conuibutioas foe 
prolf'IJDI authorized UDder subade D of supportive servic:a in an amowlt equa.l to 
title IV (MCtioa 12899 et seq. of tbia ciU.L 15 per centwD of the f1mdint pn:Mded 
and of which. $10.000,000 shall be made for supportive services punuam to the 
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1mmediately precedm~ provtso: P<-avtdLd. :tons 421 and .u I of the Cranston-<;on. 
,rimher. That all such contnbuuons from zalez Sauonal Affordable Hous1ng -'ct 
;>arttc1paung JUnsdicuons for supporttve [secuons 12871 and 12891 of th1s tltiel· 
serv1ces shall be denved from non-Feder- persons displaced by the reconstruc:10~ 
al sources: P1uv!dLd fi.mher. That each acuv1ues prov1ded for herem shall be eh­
pan1C1paung community shall subm1t a g1ble for these replacement untts: f>ravtd. 
plan for program 1mplementauon which ed {urrher. That. m order to be ehg1ble for 
1S consistent w1th the local comprehen· funding under th1s paragraph. appltca. 
s1ve housrn1 affordability st.rategy pre· uons for funding must be recetved wu.h1n 
pared pursuant 10 secuon 105 of the 180 days from the date the Sauce of 
Cranston-Gonzalez National Affordable Funds Availability is published m the 
Hous1n1 Act (section 12705 of this utle] Federal Reguter. P'l-r:!vtdLd furrher. That 
and which has the approval of the local the SecretMy of the Department of Hous-
goveminl body: Providul funlt.tr. That ina and Urban Development shall is.sue a 
each plan shall include a community ser· notice of funds availability wtthrn 90 chv, 
vtces component. but no funds are to be of enactment of this paragraph (probably 
disbursed punuant to this parq:raph u.n· means date of enactment of this para. 
til such community services proaram h&l araph. Oct. 6, 1992): P'l-r:!vtdLd fun~ . 
been approved by the Commission on Na· That the Secretary shall determine which 
tionaJ and Community Service: Prr:MdMi cities have been selected to participate in 
funlt.tr. That funds made avAilable punu- the prosram within 90 days of the umely 
ant to this parqraph may be used in rec:eipc of the la.sl eligible application: 
conJunction with. but not •n lieu of. fund· Prr:MdMi {imlt.tr, That housina authonties, 
in1 provided u.nder the head 'Modemiza· in submininl their applicaaon for funds 
tion of Low-Income Housina Projects' for under this parq:raph. shall identify aU 
the modemization of ewting public severely disuessed public housinl devei­
housinl projects punuant to section 14 of opments. usinl tbe criteria set forth by 
the Act (42 U.S.C. 14371) [this section); the National Commission on Severely 
for consa-uc:tion or major reconstrUction Disuessed Public Housing: ~ fur. 
of obsolete public housina. other than for rlt.tr. That nothing in this parqraph shall 
IndiaD families; for the replacement of prohibit the Secretary from conforming 
public housing units punuant to section the prop-am standards and criteria set 
18 of the Act (section 1437p of this title); forth herein. with subsequent authortz. 
and for the HOPE for Public and Indian tion letislatioa that may be enacted into 
Housina Homeownenhip prop-am as au- law: ProvUiMJ. furtlvr, That the authonty 
thori.zed under title Ill of the Act (~ in the immediately precedina proviso 
chapter II-A of this chapter): ProvUiMl shall not apply to any leaW&tioa tlw 
{urtlvr. That aotwtdwandinc the provi• excludes or otherwile limits self-sufficim­
sions of sectioo 18(b)(3) of the Act (sec· c:y or community service activities set 
tion 1437p(b)(J) of tiUa titleL units demol· forth in this parqraph. or authorize rea!­
ished. d.ispoeed of or otberwile elimilw· location oi amounts avallable for obQ. 
ed under this demoala-aDoa may be ,.._ ptioa which ar. included in this par. 
placed u followt: one-third by certifi. p-aph: PraviiJ.td {imlvr, That any tn» 
cateS under sectioa 8(b) [Metioa 1437ffb) bled hous1111 authority that applia for 
of this title) aDd the belaDce by aay com- fundi under this parqnph. shall not be 
birwioa of coawmioaal public housini eligible if the Secretary certifies to the 
and units a.c:.quind or ocberwile provided Con~RU that they are not malrina s~ 
for homeownersbip UDder sectioa 5(h) of swuial prop'ell to eliminate their tro~ 
the Act [MCI:iola l437c(h) of tiUa title) , bled statui in accordaace with secaoa 
houaiat!Ude avaiJaiM tbroulh housinl 6(j) oi the Housial Act oi 1937 [seaioD 
opponuaity prop'IUII8 of constnactioa or 1437d(j) oi this title), u amended: ~ 
sut.taalial rebaOilitalioa of homes m.t• vt.eMd {unlvr. That in the event that com­
ina euemially the same eligibility re- munities appl)'inl for fwxiiaa UDder thil 
quiremeats .. thoee establisb.d punuant parqrapb abo request fundiDc UDder 
to sec:tioa. 603-607 of the Houaint aDd any other HOP! prop-am authorized UDo 

Community Dewiopmal Act of 1987 der title Ill or title IV oi the Craasto~ 
(Public Law lOG-242)(Mt ou& u a nota Gonzalez National Affordable HousiDI 
under sectioa l7Ul of Title ll. Baalta Act (Title III or Title IV of Pub.L. 
aDd Bankind, or UDder the HOP! II or 101-625, Now. 21. 1990. 104 Sw. 4129. 
Ill Pf'OIBIIIS. u atabiilbed u.nder MC• 4141. for cluaiftcaliona of which see r .. 
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Ch. 8 GENERAL PROGRA\f 42 § 1437/ 

bles]. the Secretary shall process such 
applicauons concurrently and 1n an ellpe· 
d1uous manner: Provuud {unku. That. 1n 
the event that any application rece1ved 
fTom the Cltle$ Initially selected to partlCl· 
pate m thts program 1s deterrntned to be 
unaccep~ble. the Secretary shall select 
another cny from the 40 most populous 
Unned S~tes cities to recetve fundma 

~nder th 1s paragraph: Provtdoi .Unntr. 
That. m the event that communmes se· 
leered to rece1ve fundmg do not proceed 
m a manner consistent w1th the plan ap­
proved for that communtty. the Secretary 
may wnhdraw any unobltgated balances 
of funding made available punuant to 
this paragraph and distnbute such funds 
to other eligtble commuruues ... 

Abatement. inspection and reportina requirements for assts~ce under this sec· 
non for pUfl)Oses of elimiMuon of lead pamt potsoruna. see 42 USCA 
§ 4822. 

e in Public Housina Manaaement Act. financial assistance for ann~ avail· 
ble under this section. see 42 USCA § 1437w. 

Compre nsive improvement assistance under this section for pUfl)Oses of-. 
Lowe income housma projects. see 42 USCA § 1437c. 
Public usin1 homeownenhip. see 42 USCA § 1437s. 
Public h inl resident manaaement. see 42 USCA § 1437r. 

Home lnvesun t Partnerships. fund.s not available to can-y out activities autho­
rized unde this section. see 42 USCA § 12742. 

Locai housin1 ass ce plan. formula allocation not applicable to assistance 
approved und this section. see 42 USCA § 1439. 

Murual Help Homeo rship Opportunity Prop-am for lnclian families. assistance 
provided for comp hensive modemizauon under th-'t section. see 42 USCA 
§ 1437bb. . 

Performance indicators for 
ment operalions. see 4 SCA § 1437d. 

Public and lnclian Housinl PrO modernization p-ants available under this 
section. see 12 USCA § 17 u. 

Rehabilitation of vaunt public ho · 1 units in accordance wtth this section for 
purposes of replacement plan r homeownership proaram. see 42 USCA 
§ 1437~3. 

Severely distressed public housinl de for purpoees of revitalization. see 42 
USCA § 1437v . 

.................. 
Low-income bouaiq prop-am~. requiremenu, see 4 C.F.R. § 813.101 et seq. 

~~Dt.-s,.... 
Buildin1 bealth rqulatioaa. slum cleanace and public ousinlo see Health and 

Enviraamea& •32. 
Federal benefiu for Native Americam. see Indians •7. 
FedenJJy COilii"CMJ.d bouaiq and home finaDce orpDizatio 

•53(9). 

Eac, :1 ap 1 #w 
Buildiq health replalioaa. slum cleanace aDd public bouaiq. see 

&ad EDvtroluDeDt § 21 et seq. 
Federal beaeBu for Native Americana. see CJ.S. Indians § 46 et seq. 
Fedarally COilU'DU.a bouaiq aDd home finance orpzuzaaoaa, see CJ. 

Swes t 70. 

WESnAW ELECTRONIC RESEARCH 
Health &ad Ezmronment cues: 199k(add by number). 
Indiana cues: 209k(add by number). 
Unitad Swes cues: 393k(add key number). 
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PURPOSE OF THE HOPE VI PROGRAM 

HOPS V1 was oriiinally conceived as a demonstration program which would 
promote fundamental changes in the wrry PH.As devefoped and administered public 
housing, and en the way HUD related to thoae PHAs. Its purpote was and remains to 
revitalize severely dtmeastd or obscMete public housing developments. HOPE VI is a key 
ingredient in the Department of Houaing and Urb.n Develo~menrs Transfonnation o1 
Public l-lousing effom. The elements of public housing tnnsformation that have proven 
lcey to HOPE VI include: 

1. Changing the ohysicat shaDe of cybfic hQYSing. This inciudes tNring down the 
eyesorea that are often ldemiffecl with obsolete public housing and repjaeing them 
wtth homes that complement the surrounding neighbomoods and are attractive and 
marketabte to the people they are intended to serve, meeting contemporary -
standards of modest comfort and llveablltty. HOPE VI fu~ shoukf be used to 
create institutional and physical structures m.t aerve the needs of public housing 
residents over the long tenn in • cost-effe<:tiw manner. 

2. Estabtjshins positive incenttvu for rMident Mtf·suffic.iency and comprehensive 
services that empcw• residents. Pr~ms should be outcome-based, directed l't 
residents moving up and out of public houltng • 

3. 

4. 

5. 

. ; 

Enforetnq tough exptetltions through strict occupancy and mction n.1les, such as 
the "One Strike and You're Out" DOlley SUI)pOt'ted by the Housing Opportunity 
Program Extension Act of 1998 (Pub. L. 1 04-120; ~ved March 28, 1996). The 
goal of these rules t. to Improve the quality of life for residents, create sa1er. family­
friendly environments conducive to learning, and make aren around pui:Mic housing 
more anraGUve to bullneaea that can create we0-plrf1ng ·jobs. 

Leaenlna coocentrltjons qf P9V!!t'X by piecing public housing in nonpoveny 
neighborhoods, or by promoting mlxad-income communtties where public housing 
once stood alone, th•eby ending the social and economic isolation of public 
nouaing relldenta, Increasing their accass to qualttv municipal services such as 
schools, •nd increasing their access to job inf~on and mentoring QA:)OrtUnRies. 

Eorgfnq oarmeahiQI with other agencies, local governments, nonprofit 
organizations. and privae bualnesau to leverage support and resources, whether 
flnancial or In-kind. 

1 .A. 1 
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FY , 99_6 

The FY 1996 Appropnations Act (Pub.L. 104-134, approved ~ril 26, 1996} 
allocated $480 million for HOPE V1. Of thlt amQC.Int, $3,2 l 6,000 Wi$ allocated for 
technical assistance, lea'w'ing $476,784,000 available for Implementation ;rants. A NOFA 
was issued on July 22, 1 996, and 13S applications were received on the September 1 o, 
1998 due date. 20 grants totalling 403,313,070 were awarded for demolition and 
revitalization activitin. 24 grams totalling 73A70,930 were awarded for demolition onty. 
The total amount awarded in FY 1996 waa $476,784,000. 

FY 199.Z 

The Departments of Veterans Affairs and Housing and U~n Development, and 
Independent Agencies Appropriations Act, t 997 (The FY t 997 Appr~rlations Act) (P\.Jb.L. 
1 04-204, approved September 28. 1 998) allocated $550 million for HOPE VI under t~ 
heading ·Revitaliznion of S.veraty DiatTeased PubGc Hou~n;.• Of that amount. $2.5 
million was alloe.ted tor tachnical assistance, *70 million for Section 8 asais'tance, $30 
mllllon for demolition granu, and $447.5 miiUon for demoUtion and revitalization grants. 
Separate NOFA.a are expected to be published for tne Section 8, Demolition only, and 
Demolition and Revit•Uzation poniorw of the approprilltion. 
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PURPOSE OF THE HOPE VI PROGRAM 

HOPE V1 was ori;inally conceived as a demonstration program which would 
promote fundamental changes in the way PH.As developed aoo administered public 
housing, and in the way HUD related to theM PHAs. Its purp01e was and remains to 
revrtali:ze severely dlltfeased or obs~ete public housing developments. HOPE VI is a lcey 
ingredient in the Department of Hou•ing and Urban Develol)menrs Transformation of 
Public Housing effom. The elements of public housing tnnsforma1ion that have proven 
key to HOPE VI include: 

1 . Changing the physical shaoe of cublie housing. This includes tNring down the 
eyesores that are often Identified with obsolete public housing and replacing them 
wtth homes that complement the surrounding neighborhoods and are a-ttractive and 
marketabCe to the people they are intended to serve, meeting contemporary 
standards of modest comfort and llveablltty. HOPE V1 funda shou~ be used to 
create institu!ie>nal and physical structures m.t aerve the needs of public housing 
residents over the long tenn in • coa-effe<:tiw manner. 

2. Establjsbjng positive incent!vu for rNident Mtf·suffic.iency and comprehensive 
services that empoww residents. Progmms should be outcome-based, directed at 
residents movin; up and out of public hou.tn; • 

. f 

3. EnforeJna tough OXDtCtations through strict occupancy and IMction rules, such as 
the "One Strike and You're Out• DOlley StJt)pOt'ted by the Housing Opportunity 
Program Extension Act of 1998 (Pub. L. 1 04-120; approvad March 28, 1996,. The 
goal of these rulu Ia to Improve the quality of Ute for residents, create safer, family­
friendly envirorwnents conducive to IMming, and make aran around public housi~ 
more anrae!lve to bullneaea that can create we0-p8Yfng .jobs. 

4. Leaenlna QOQCJatrltions ot Poverty by placing public housing in nonpoveny 
neighborhooda, or by promoting mlxad-income communtties where public housing 
once stood alone, th•eby ending the social and economic isolation of public 
houaing realdenta, increasing their access to quality municipal services such as 
scnoola, and increating their ace••• to job infonnmion and memoring QPPOrtUnh:ies. 

5. Forging garmeabiQI with other agencies, loca governments, nonprofit 
organizations. and privue bualnesaa to leverage support and resources, whether 
flnancial or Jn-kJnd. 

1 .A.1 
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PROGRAM AUTHORFTY AND FUNDING HISTORY 

FY 1 993 and FY 1994 

The HOPE V1 Program wu created by the Departments ot Veterans Affair! and 
Housing and Urban Development, and Independent Agencies ~fitlons Act, t 993 
(Pub.L 102-3891, approved on October e, 1992 (the 1993 Appropriations ActJ. Congress 
has never passed an authoriution bill for the program, and, therefore, HUD has not issued 
program regul.-tiona. Grants are governed by each Ftaeal Year's Notice of Funding 
Availability {NOFAl and each recipient's Grant Agreement. 

The FY 1993 Appropriations Ar::t made $300 mHIIon avaUable for P1anning and 
Implementation granta 10 PHAa in the 40 moat popu&ous cities in the u.s., or many crty 
whose PHA was on HUO's- current troubled housing authority list. A NOFA wu published 
in the Fede[Jf Rcgjstl( on January 4, 1993 and revised and restated on March 29, 1993. 
On May 4, 1983 the deadfane wu extended to May 26, 1993. 41 appf~eations were -
received by HUD. In August 1 993, 2 f'tannlng and 6 lmC)iementatton ~licatlons received 
f\JII funding and 7 IIN)Iementation applic.tiona received partial funding. 

The FY 1 994 Appropria'tions Act (Pub.L. 1 03-124, llpf:)roved on October 28, 1993) 
allocated an ~nal $778.241 for HOPE VI. Of that amount, $2.5 million wat allocated 
for technical assistance, and $20 miDion was aUocated for the Youthbuild program, leavtne 
$755.74 million awilab'e to f\Jnd additional HOPE VI applications submitted In FV 1993. 
In November 1983 the 7 C)al"ttally-funded applications from FY 1 993 were fully funded, and 
2 new P\anning and 5 new lmplementa'tion grants were fully funded from the FV 1994 
apC)I'OQrtation. A total of 13 Implementation grams toall!ng •s.u,s3e,4 1 8 and 2 Planning 
~rants totalling $1 miiDon werw awarded aa FV 1993 ;rants. An adclttional 1 3 
imr:>'ementation ;ranta totalling $&07,838,089 and 6 Planning grant'l totalling $2,725,472 
were awarded 11 FY 1 994 grants. The total amount awarded for FY 1993 and FY 1 994 
was • 1 .055.399,879. 

EX 1995 

The FY 1995 Appropriatiofw Act (Public Law 103-327, IPC)roved $8C)tember 28, 
1994) aDocated $500 miUion for HOPE VI. Of that amount, t2.6 miUion wat eltocated for 
technical assistance, leaving $497.5 waHable for HOPE VI PtannJng and Implementation 
granta. 

A letter from HUO cmld January 9, 1 995 invit8d the 8 ~anning grant .... from FY 
1 993 and 1 994 to apply for Implementation g~Wlta. Tha.a lmc:Hmenmton grants, totalling 
$349,999,018, were awwded on January 19, 1996. 

A len. from HUD dated February 3, 1996 invited afl eli;ibte PHAs to apply ior 
Ptanning and Implementation ;rams. Applications for Planning ;rants were due to HUO on 
February 28, 1Si5. $10,728.808 wu awarded on a non competivite basis to 27 PHAs 
for Plamn; &ranu of •400,000 apiece. 

AQplicatlons for Implementation ;rants w.-e due to HUD on April 17, 1 995. Six 
finalists were invfted to submit reviaed submissiorw bv August 30, 1995. On September· 
28, 1986, 5 PHAI were awarded Implementation ;rants totalling $103,267,000. 

1 .9.1 

SAR - 30 



~ 199§ 

The FY 1996 Appropnations Act (Pub.L. 104-134, approved April 26, 1996} 
allocated $480 million tor HOPE V1. Ot that am~nt. $3,21 e.ooo waa aJicx:stod for 
technical assistance, leaving $476,784,000 available for Implementation ;rants. A NOFA 
was issued on July 22, 1996, and 138 applications were received on the September 1 o, 
1996 due date. 20 grants totalling 403,313,070 were awarded for demofttion and 
revitalization activities. 24 granu totaHlng 73,470,930 were awarded for demolition only . 
The total amourTt awarded in FY 1996 w .. $476,784,000. 

FY 199.2 

-
The Departments of Veterans Affairs and Housing and Urt.n Development, and 

Independent Agencies Appropriations Act, 1 997 <The FY 1 997 ~~~rlatlons Act) (P\.Jb.L. 
1 04-204, approved September 26. 1 9961 allocated $550 million for HOPE VI under tne 
heading •Revitalization of Severely Distrwased Pub6c Houain;.• Of that amount, $2.5 
million was alloc.teet for technical assistance, t70 million for S.ctton 8 assistance, $30 
million for demolition grantl, and $447.5 miiUon for demolition and revitalization grants. 
Separate NOFA.a are expected to be published for the Section 8, Demolition only, and 
Demolition and Revitalization pordorw of the appropriuion • 
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FY 1995 APPROPRIATION ACT 

H.R. 4626. Mfic Law ,03-327, Acpro\l'td on 9·28-94 

SEVEREL. Y DISTRESSED PUBUC HOUSING 

For the HOPE VI/urban revnaliZnion demonstration program under the third 
C)aragrapn under the nead "Homeownershi~ and O~nity for Pa~e Everywhere gr•nts 
fHOPE granta)" in the Oepanrn.nt of Veterans Affairs and Housing and Urban 
Development. and Independent Agencies Appropriations Act. 1993, Pu~le Law 102-389, 
1 oe Stat. 1571, 1579, $500,000,000, to remain avaitabte until e~ended: 

Provided. Th.-t notwithsta~ing the f"~rst proviso of such third para;rapn, the Secretary 
shalf have discretion to ~rove funding for more than fifteen a~pUcams: 

Provided further, That notwithstanding the third provtso of such third paragraph, the 
Secretary may pro~de funds for more than 500 unttl fot each participating city: 

PrcMded furt:her, That in aelec!ing HOPE VI implementation grants reci;>tents in fiscal year 
1995, the Secretary mu.t first award such grants to thOM cities or jurisdictions which 
have recetved HOfe VI planning grants in fiscal year 1993 or fiscal year 1994: 

Provided further, That the requirement of the immediately proceeding proviao shalf not limit 
the Secreury's discretion to limit funding to emounta he dMms eQPropriate, nor shall it 
prevem the Secretary from ;uaramaelng that alllmpfemantation grant recipients conform 
with the requirements of the HOPE VI/ urban revttaltzation demonstration program: 

Provided further, That o1 the foregoing $600,000,000, the Secretary may use up to 
$2.500,000 for technical assiatance under st.ach urban revttanzation demonstration, to be 
made availa~e directly, or indirectty, under contracts or ;rants, as approprillte: 

Provided further. That nothing In this paragraph shall prohibit the Secretary from 
conforming the program standards and criteria set forth herein, with sut.equent 
aumorization legislaUon that m.y be ..... cted into law. 

1 .C.5 
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FY 1 996 APPROPRIATION ACT 

PJJblic Law , 0~1 34, AcprRved on 4-25-95 
Omnibus Consolidated R8$Ciuions and Appropriation Act of 1996 

PUBLIC HOUSING DEMOLCTION, SITE REVTT AUZA TION, 
ANO REPLACEMENT HOUSING GRANTS 

For grants to public hOusing agenctes for the proposes of enab[jng the demolition of 
obsolete public housing projects or portions thereof, the revrt.aUzatlon (where appropriate} 
of sites (including remaining public housing unitst on which such projects are loeat~. 
replacement housing which will avoid ot lessen concentration of very low- income 
families, and tenant-based assistance in accordance with section 8 of the United Statu 
Housing Act of 1937 for tt'\.e pc.lll)OM of providini replacer'nent hou$ing and INlsting 
tenants to be displaced by the demolition, •480,000,000, to remain available until 
expended; 

Provided, That the Secretary of Housing and Urban Developmem shaD 1ward such funds to 
public housing agencies based upon, among other reievant criteria, the loeal and national 
impact of the proposed demolition and revitalization ac:tivitiu and the elrtent to which the 
public housing ~ency couJd undertake such activities without the additional assistance to 
be provided hereunder; 

Provkled fw1her, That eligible expenditures hereunder shall be thoM expenditure~ eligible 
under section 9 and section 14 of the United States Hauling Act of 1937 (42 U.S.C. 
, 437f and I); . , 

Provided funhef, That the Secretary may tmpoM such conditions and requirements as the 
Secretary deems appropriate to effectuate the proposes of this paragraph: 

Provided further, That the Secretary may require and agency selected to receive funding to 
make arrangements &atisfactory to the Secretary for uee of an entity other than the agency 
to carry out this prog1am where the Secret.ry datermines that IUch aetfon will help to 
effectuate the propoM of thla paragraph; 

Provided further, That in w evem an agency Hlected to nteeive funding doM not proceed 
expeditiously as determined by the Secretary, the Secretary shall withdraw andy funding 
m8de available puf'S\Jant to thia paragraph that h• not been oblig.-ted by the agency and 
distribute such funds to one or more other eiigible -;encies, or to other emttles c~pabte of 
proceeding expeditiously In the same localfty wtth the original program; 

Provided fw1her, That of the foregoing $480,0000, the Secretary may usa up to .87 per 
centum for tec:hnical ... ~ •• to be provided direc1:ty or Indirectly by grants, contracts or 
cooperadve agreements, Including tralni~ and cost of necessary travel for participants in 
such training, by or to officillla and employees of the Department and of public 1'\ousing 
•;enciea and to residents; 

Pe wtcled fwther, That any replacement houatng provided with aaistance under this head 
shall be subject to .ection 1 809 of the Untied Stmn Housing Act of , 937. as amended by 
section 201 (b(2) of this Act. 

1 .C.6 
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FY 1997 APPROPRIATION ACT 

H.B. 3666. Pubfic law 104:204, Apcroved on 9-26-95 

Department of Veterans Affairs end 
HOCJsing and Urban Oevefopmem and Independent Agencies 

Appropriation Act. 1997 

REVTT AUZA TlON OF SEVERELY OISTRESSEO F>UBUC HOUSING 

For grants to public housing agencies for assisting in the demolition of obsolete 
public housing projects or portions thereof, the revitalization (where appropnate~ of sites 
(including remaining public housing untts) on whlch such projecu are located, replacement 
housing which wiU avoid or_ lessen concentrati0118 of ver, low~ome hmiJies, and tenant­
based assistanca in accordance wtth ae<:Uon 8 of the United States Housi~ Act of 1 937; 
and for pro~ding replacement housing and assisting tenanu to be disi:Xaced by tne _ 
demofition, $660,000,000, to remain available u~ expended, of which the Secretary may 
use uP to $2,500.000 for technical auiatanee. to be ~ovided direetty or indirectly by 
g,..nts, contrac:u or cooper.-tive 8gntementa, includi~ tnining and coat of necesswy travel 
for participants in aucn training, by or to officials and employees of the Department and of 
public noualng agencies and to residents; 

Provided. That no funds appropriated in this tttle snaU be used for any purpose that is not 
provided for herein, in the Housing Ac! of 1937, in U\a Appropriations Acta for Veterans 
Affairs, Hou1in; and Urbml Development, and ln<Hpendent A.gencies for the fiscal years 
1993, 1994, and 1 995, and the Omnibus ConaoUdated Aesclsaionl and Appropriations Act 
of t996: 

PfrcwicMd fwther. That none of such funda shall be ua_.d direetty or indirectly by granting 
competitive adwnta;e in awards to settle litigation or pay judgments. unl ... expressly 
permtrtec:t herem; 

Provided funher. That. notwitha'tandin; any other provision of law. the funds made 
availa~e to the Housing Aa.nhority of New Orleana, under HOPE V1 for purpoaed of Desire 
Hom••· mall not~ obligated or expended for on-sitll construction until and independent 
third party has determined whether the lite i1 ll)prQS)riate. 

1 .C.7 
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08 l 3d i( A) ~J/jl 1 3 1 :~ 

IN THE UNITED STATES DISTRICT COL~T 
FOR THE NORTHERN DISTRICT Of ILLINOIS 

EASTERN DIVISION 

DOROTHY GAUTR.EAUX, et a 1. , ) 
) 

Plaintiffs, ) 
) 

vs. ) 
) 

SAMUEL R. PIERCE, JR., Secretary ) 
of the Department of Housing and ) 
Urban Development, and CHICAGO ) 
HOUSING AUTHORITY, et al., ) 

) 
Defendants. ) 

0 R 0 E R 

Civil Action No. 66C l~ 51 
66Cl46 0 

(Consolidate~) 

This matter coming on to be heard pursuant to plaintiffs' 

motion dated May a, 1987 for the appointment of a receiver for 

the scatte~ed site program (defined below), due notice having 

been given and the Court having heard the presentations of the 

parties, the Court makes the following findings of fact and 

conclusions of law: 

(A) The Chicago Housing Authority (the ·cHA~) has joined 

in plaintiffs' ~tion for the appointment of a receiver for the 

reasons which CHA bas heretofore stated in this cause. 

(I) Tbia Court bas concluded that it has no reasonable 

alternative but to ezercise its inherent power to effectuate its 

own orde~s ar:c! · to so appoint said receiver for the scattered 

site program in accordance with the provisions of this order. 

It is the ezpectation of this Court that the appointment of a· 

receiver will facilitate cooperation between the United States 
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Department of Housing and Urban Development (•Huo·), CP~ a:.= 

the rece1ver respecting the scattered site program. 

(C) For purposes of this Order the ·scattered site progra m" 

shal~ mean (i) the buildings and vacant sites listed in E%hibit 

A attached hereto (collectively, the ·uncompleted Units•) and 

(ii) CHA Development Programs numbered Il 2-096, Il 2-098, 

Il 2-103 through Il 2-109, and Il 2-113 (excluding any completed 

buildings in such programs) and all CHA non-elderly public 

housing development programs which may in the future be 

authorized by nUD durin; the pen=ency of Civil Action No. 

66 c 1459. 

WHEREFORE, IT IS HEREBY ORDERED: 

1. The Court hereby Appoints Daniel E. Levin and The 

Habitat Company jointly as receiver (•Receiver•) to develop and 

administer the scattered site program as effectively and 

expeditiously as possible in compliance with the orders of this 

Court, such appointment to be effective as of the Effective 

Date (defined below). Until the Effective Date, CHA shall 

continue to .. be responsible for implementing the scattered site 

program in compliance vitb the prior orders of this Court. On 

the Effective Date CKA shall turn over to the Receiver 

possessioD and control of the Uncompleted Units, it being 

understa.od. however, that title to the Uncompleted Units shall 

remain in the name of CHA. 

2. The Receiver shall have and exercise all powers of CHA 

respecting the scattered site progrAm necessary and incident to 

the development and a4ministration of such program, including: 

-2-
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(a) Haking all deter~inations govern ing ~~e sca::e:e= 

site program in compliance witn prior and future orders of thls 

Court, including without limitation (i) suomission to HUD of 

applications tor funding, development programs and ot~er 

documents, (ii) site selection and acquisition (including 

pollcies respecting tne location of sites and buildings to oe 

acquired), (iii) tne relocation of occupants, when necessary 

and (iv) construction and rehaoilitation of dwelling units and 

the design and specifications therefor in compliance with 

appl:cable .laws a~d ordinances; and 

(b) Carrying out the deter~inations so made~ including 

witnout limitation (i) negotiating and executing any contracts 

or other documents necessary or appropriate to implement the 

scattered site program, (ii) employing, transferring and 

discharging staff for tne scattered site program, (iii) purchas­

ing insurance insuring the Receiver, ana the interest of CHA if 

feasible and available at no additional cost, against liability 

for such risKs and in such amounts as the Receiver and HUO snall 

from time to time agree upon, (iv) managing and admi~istering 

buildings included within the scattered site program prior to 

the turno•ec thereof to tne CBA in accoraance witn Paragraph 5 

below, and (V) doing such otner acts and things, including' site 

selection and acquisition in the name of CHA, construction and 

rehabilitation of dwelling units and retain1ng the services of 

such personnel, consultants, attorneys, accountants and otner 

professionals, as are determined by the Receiver to be 

necessary and appropriate to implement the scattered site 

-3-
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program and to enable the Receiver to discharge its duties 

pursuant to the provisions hereof. 

3. The Receiver shall have the right at any time, u~on 

due notice to the parties hereto, to make application to the 

Court requesting that the Receiver be e%cused from complyin~ 

with some or all of the provisions set forth in the Annual 

Contributions Contracts heretofore entered into between HUD a~c 

CHA (collectively, the ·Ace•), the HUD Procurement Handbook :or 

Public Housing Agencies No. 7460.8, the HUO Public Housing 

Develo?~ent Handbook No. 7417.1, or other applicable rules a~j 

regulations, or applicable laws or ordinances, or that as to 

the Receiver, the requirements of such agreements, provisions, 

laws, ordinances, rules and regulations be modified, if the 

Receiver determines that compliance therewith would be costly, 

inefficient or otherwise impede or restrict its ability to c~~ry 

out this Court's orders. Nothing contained herein shall be 

deemed to constitute a determination by the Court, or the 

consent or an acknowledgement by HUD or CHA, that the Court has 

the jurisdictiqn or authority to grant any of the foregoing 

relief. 

4. The Receiver shall have no obligation to make any, 

ezpenditure ezcept from funds provided by KUD in accordance with 

procedur's to be agreed upon between HUD and the Receiver. ~he 

Receiver shall keep separate accounts for costs incurr~d in 

connection ~ith the scattered site program from and after the 

Effective Date. The Receiver shall not be responsible for (i) 

payment of any costs or performance of any obligations incur:ed 

-4-
SAR - 38 



by CHA prior to the Effective Date, e~cept obligations ir.c~==e~ 

pursuant to the ACC unless the Receiver is excused from 

complying with the terms thereof pursuant to Paragraph 3 above, 

or (ii) payment of any costs or performance of any obligations 

incurred by CHA thereafter, except as may be specifically 

authorized by the Receiver in writing. Notwithstanding the 

foregoing, the Receiver shall not be responsible for (iii) 

compliance with the provisions of any ACC with respect to 

buildings and sites previously acquired or completed by CHA 

except those described in £xhib:t A, or (iv) any act o~ 

omission of CHA either before or after the Effective Date. 

5. The Receiver shall promptly turn over to CHA, and CHA 

shall accept, any building within the scattered site program 

upon completion of construction or rehabilitation of each such 

building. For purposes hereof, subject to the reasonable 

approval of HUD, construction or rehabilitation of a building 

shall be deemed to be completed when the Receiver's project 

architect determines that such building is ready for occupancy, 

and, if required by applicable law or ordinance, a cartificate 

of occupancy has been issued for such building. 

6. The Receiver shall prepare reports respecting the 

status aad impl ... ntation of the scattered site program as of 

the end of each month in the year 1987, commencing with the 

month of September, 1987, and thereafter quarter.y as of 

March 31, June 30, September 30 and December 31 of each year. 

Copies of the same shall be filed with the Court and served on 

-5-
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tne ?arties within 20 days following the end of t~e perloc 

covered o~ · each sucn report. 

7. CHA, its agents, servants and employees snall provide 

full ~ooperation and assistance to, and snall not interfere 

with, t~e Receiver in the performance of tne Receiver's 

responsibilities hereunder, including without limitation 

providing full access to all information, records, documents, 

files relating to tne scattered site program. 

8. There shall be paid to tne Receiver from funds provided 

by H~D pursuant to the ACC or Annual Con~ri~utions Contracts 

entered into between the Receiver and HUO, or by CHA if 

appropriate, (i) all direct costs and expenses reasonably 

incurred cy the Receiver in connection with the performance by 

the Receiver of its duties pursuant hereto, (ii) to the extent 

not included in clause (i), a pro-rata snare of all salary, 

compensation and other direct costs of those employees of The 

Habitat Company (other than Daniel E. Levin, James P. McHugn 

and Douglas R. Woodworth) , James McHugh Construction co. (other 

than James P. McHugh) or other entities which are affiliates of 

or controlled either directly or indirectly oy the Receiver, who 
-

at tne direction of the Receiver perform services on behalf of 
' the scattered aite program, for the actual time devoted by said 

employees to the performance of services for the scattered site 

program, and (ir:) a fee in the amount of three percent (3\) of 

the aggregate development costs (excluding the coats descriced 

in clause (ii) acove and any costs previously incurred oy CHA) 

-6-
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for each building in the scattered site program (excep~ 

buildings developed pursuant to a turnkey development) as 

reflected on the original development budget{s) therefor 

subm[tted by the Receiver and approved by HUD, the fee for such 

building being payable upon the completion thereof as 

determined in accordance with Paragraph 5 hereof. The Cou~t 

will set a reasonable fee with respect to turnkey 

developments. The Court hereby determines that included 1·n t~ .. e 

category of expenditures for which the Receiver shall be 

entitled to reimbursement are all costs, expenses and 

liabilities (including reasonable attorneys• fees and court 

costs) reasonably · incurred or sustained by the Receiver by 

reason of the performance by the Receiver of its duties 

pursuant t~ the provisions hereof to the extent said costs, 

expenses and liabilities are not covered by the insurance 

described in Paragraph 2(b)(iii) above. 

9. Nothing in this Order shall (i) preclude or restrict 

the Receiver or any party hereto from asserting any claims 

against th• Receiver or any other party hereto for any· matter 

in connection with the scattered site program or otherwise; 

provided. however that the foregoing shall not constitute a 
I 

waiver by the Receiver or any other party of any defense which 

it may h~ve to such claim, including, but not limited to, a 

defense by the Receiver that it enjoys immunity from such claim, 

(ii) obligate HUD to furnish funds to the Receiver in addition 

to any funds which HUD would otherwise be obligated to provide 

-7-
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to CHA by virtue of any previous order of this Court or o:~e:­

wise, or (iii) constitute a deter~ination of the amount of 

funds which HUn is obligated to furnish cy virtue of such 

previous orders or otherwise. 

10. The Receiver is hereby excused from complying with Rule 

9(b) of the Civil Rules of the United States District Court for 

the Northern District of Illinois. 

11. The effective date of this Order (the •Effective Date·) 

shall be the date upon which the Receiver has filed with this 

Court and served u'on the parti~s hereto a notice signifying 

that the Receiver is satisfied th1t there is in force the 

insur1nce coverage referred to in Paragraph 2(b)(iii) 1bove. 

12. Except as and to the extent specifically provided in 

this Order, this Court's judgment orders previously entered 

herein, as previously modified, remain in full force and effect. 

The Court retains jurisdiction of this matter for all purposes, 

including enforcement and issuance, upon proper notice and 

motion, of orders modifying or supplementing the terms of this 

order upon the presen•ation of relevant information or material 

changes in conditions existing at the time of this order or any 

other mattet. 

August ~. 1917 

-a-
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U.S. OEPAAT"MENT OF HOUSING ANO URBAN OEYELOPMENT 
n..e SE~ETAAY 

WASl-tiNGTOH. 0 . C. 2Coll 0.000 t 

July 11, 1996 
xander Polikoff, Esq. 
iness and Professional People 
for the Public Interest 
~ast Monroe s~reet, Suice 2l2 
~ago, !llinois 60603 

Gautreaux 

This is in response to your June 10, 1996 let~er t~ 
;ociate General Counsel Carole w. Wilsor. re~~esting a ~set 
.de" of 1996 HOPE VI funding for the receiver of cr.e Chicago 
Lsing Authority. 

We regret that HUO cannot accede to your request. A ~set 
.de• to the receiver is not appropriate because the sta~ute in 
! first instance leaves to & PKA's discretion whether it wants 
apply for a HOPE VI grant at all and how it would want to use 

! funds for whieh it applies . For example, if CHA applies for 
~OPE VI grant to enable the demolition of a public housing 
}jeet, it may want to focus on site revitalization without any 
>lacement housing, or, if it plans to have AnY replacement 
1sing, it might want to use the money for Section 8 
:tificates rather than replacement public housing units. Since 
& matter ot law, we cannot provide the •sec aside• you seek, 
believe we have no obligation under pAragraph 8.6 of the 

1sent decree to do •o. That provision, which requires 
tparable relief, make• it clear that plaintiffs are only 
:itlec to comparable relief that is •consistent with HUD's 
1ised funding or statutory authority.• 

For your information, the HOP! VI grants will be awarded 
ier a competitive process. However, the NOFA will provide an 
iolute priority for a CHA HOPE VI application seeking funding 
~ up to 350 replacement public housing units in order to 
Lfill the present obligation to provide comparable relief in 
!U of JSO section 8 new construction units that were required 
the decree. 

Of cour•e, the award depends on CHA submitting an approv&ble 
?E VI application for the replacement housing you seek, ~hicb 
'ts the statutorily mandated requirements of the NOFA. Because 
this uncertainty, we again ask whether the plaintiffs want to 

:eive the 350 Section 8 certificates, with $1500 per 
~tificate in mobility counselling funds, as we offered earlier 
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.s year, in sa~isfac~ion of ~JD's FY 199~ eo~parable r!lief 

.igations. !here are other pressing needs fer these funds ar.d 
) ~eads ~o make them available, if plaintif~s do noc ~ant to 
·e :hem provided under the consent decree. 

I would hope that you will be able co provide a response in 
,e for your meeting on July 16th w1th my staff and Joseph 
1ldiner. 

Please !eel free ~o call me if ! can be of assiscar.ce to 
.. Keep up your good ~ork. ~jutrea~ is a model of s~cc~ss 
.- our na:. ion! 

Edwin Eisendrath 
Joseph Shuldiner 
Kevin Marchman 

Sincerely, 

/~L""J., 
Henry G. C~~eros 

2 
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~~ .... ---=--........ ~ 
~ .. ........-...,.,. --··· .. ..., ,..,.,., 
~H-~0... ·,_, 

Business and Profession.al People 
for the Public Interest 

July 25, 1996 

~7 s..- COPT BY rU 
r--- ORIGXK1L B~ ~%~ .......... "" ..... 
~··-­-·k· ,_ ,_~ ...... ..,_L...,_ 
·-..~;-

a. .. -­
---· T' .... -~ ~-·c....;.!t eo.-• 0.. -a.-
---~ , __ ,eo--. .'' 
c..-~ 
c-~ 

Kr. Joseph Shuldiner 
Executive Oiractor 
Chicaqo Housinq Authority 
625 west Jackson Boulevard 
Chicaqc, Illinois 60661 

"--·~·J· • ._,~ Dear Joe: ---c...-""~-c.-c.. .. 
--L~ 
-~ OIINWJ }­,.._,__ . .._...~ 
._c.­.c-, ... ~ 

..... a­,.._,. .... 
p .. ...., ._ ....... ..... ---. L 1111<.., ............. '-- "_ ... ._ 
&tt....c.-..tt 
a-& ...... .,....,,.....,.. 
" ............... ............ 
o::=·-
" ..... o-......_. ............. ...,..,_ 
.-..... 
D.-a.-.- ..... ......... 
&.-A.-.... 
'"-~ .... 
M_.,_ 
o...M ... 
..... a-.--w-.liM ...... 
C.. WI._ r.-.• .....,.,.., 
p..,.-..,., 
c.-a-..­... ~ ._ . ...,_ 
~·,. 
A ..... 
I. ~...c.....& II ___.. ..._.........., . 
...._o.o­_.._.._ 
... G.-- ,...a...-,_ ..... "~' ,._L.,_tllo 
IM/Ic-1 

fb _...., ------.c.--· c..-· .. .... , ,., ... ,. 
~-... ~ ... a .. ,. , ......... ,.~~· .,_ .. 

This letter attempts to sat out the understandinq I 
believe we reached at our meetinq in Betsy Julian's 
conference room on July 16 concerninq the FY1996 Gautreaux 
sat-aside • 

Althcuqh we c!o not a«Jrea, HOD is ta.ltinq the position 
that the YY1996 · set-aside aust be made aYailable to ~autreaux 
plaintiffs pursuant to a CHA HOPE VI Appli~ation tor 
demolition of one or ~ore CHA buildinqs under a NOFA to be 
issued shortly. Nonetheless BUD has said, 

•For your information, the ROPE VI qrants will 
be awarded under a coapatitive process. However, 
the NOFA vill provide an absolute priority tor a 
CHA BOP! VI application seeking tunding tor up to 
350 replaceaent public bouainq units in order to 
fulfill the present obliqation to provide 
coaparable relief in lieu of 350 section a new 
construction units that were required by the 
decree.• 

Onder thesa circumstances, we have agreed as follows: 

(1) 

(2) 

CHA will vork with the Gautreaux plaintiffs to 
prepare an4 subait an application under the 
fortbcaainq NOFA tor the specific purpose of 
obtaininq the •absolute priority~ funding tor 350 
replacement public housing units referred to in 
Secretary Cisneros' letter. (CKA intends to submit 
a •eparata NOPA applicAtion tor funding in addition 
to this •absolute priority• a.ount.) 

The FY1996 Gautreaux set-aside fundinq will only be 
expended, and the buildinqs to be damoliahed tor 
which any part of the FY1996 GaUtreaux set-aside is 
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(3) 

ALP:-

AGREED: 

to be used as replacement housinq will only b• 
selected, upon the mutual agreement of CHA and the 
Gautreaux plaintiffs, or pursuAnt to a decision of 
the ~autreayx court under para9raph (J) belov. 

It after a reasonable time CHA and the Gaijtreaux 
plaintitts are unable to aqree upon the expenditure 
ot so~• part or all ot the FYl996 Gtutreaux set­
aside funding, or upon such selection c! buildings 
to be demolished, t.he disagreement ·:ot the parties 
shall be submitted tor resolution to the Gautr•aux 
court. Either party shall be free to initiate such 
submission. 

D rector 

cc::: Edwin Eisendrath 

2 
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~ 

~ ~· 312/207-024t 

.Nr- ADdrtrW !loc1% 1guel 
Director/aedevalo~~t D~viaioc 
Oti.c.go S.Ousi.Ag Authori~y 
625 W•at Jackacu Boulevard 
~ieago, Illinois 60661 

Dea: Arll:!y: 

July 15, 1997 

· Here i• a dr•~t of the ABLA latter we ciiaeusaed 
yesterday. Let =e lcncw it you.' 4 like ay cb&ngea to be 1IWie. 
Aa you can aee, tM letter call• for tha current WPA docket 
n.umber, wh.ich I 'd appreciate your tilling iD. . 

In the present c:irc;uatancea I feel compellecl to pout 
0\lt it rema:tna the Gautreaux poait.iOD tb&t c:curt o~• 
::equire t:lw Receive%' to c!avelop all public ~iDg unit•. 
including any to be developed •~ gLA., even though son VI 
tu=da are uaecl. Ac:cordingly, UDJ.••• mEl until Cc:nut ordan 

. are ehar.gec! or we ~gree to eo..e other arrangw~Dent: (aa we ha~ 
at Da1"1:'0W pelldi.Dg a cau%t o~e:), I c:an oaly autbori&e ~ tc 
~• ouzo~ letter upcm the UDderatancung that it too 
aceepea that poaition. 

~ ... 
cc: By •ax: 

Je~ ~lar (312/726-4053) 
Joaepb ll:z\J'diDU (312/&27-034') 
idwin Bi•e=dr•th (312/ea•-~729) 
Rc .. ""a Ma~a (312/?tt-2326) 
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IN THE mrrrEO STATES DIS'rlUCT COORT 
POR THE HORTHERJI DISTRIC'l' OP' ILLINOIS 

EASTERN DIVISION 

DOROTHY GAO'l"Rl!:AUX, et a.l. , 

Plaintiffs, 

v. 

CH:tCAGO BOOSINQ ACTBORrr'Y and 
BERRY CISKEROS, Secretary of 
Oepart.ent of Houainq and Urban 
D&Vel.opaent 1 

Detandanta. 

oapwa 

) 
) 
) 
) 
) 66 c 14!5g 
) '' c 1460 
) 
) (Consolidated) 
) 
) 

. ) 
) 

'1'11is .. tter caainq on to be heard on the presentation• of 

the parti-, aDd t:ha Court havinq heard tba .... , it ia hereby 

ordered: 

1. The COUrt hereby deaic;nat- as thA Horner ReVitalizing .. ··- . 
Area ("BRA) that portion of the city of Chic&qc; that lieS b•tv.en 

o-J1 Avenue OD the B-t, Waat.rn Avenue OD the 1f-t, Laka Street 

on the Rorth, and the Eismmover Expressway on the south. 

2. RotvitlultaDcling any other order in thi• cauae, the 

joint venture betVUD the Receiver, previously appointed by the . 

Court to daYel.op scattered site public bouai.Dg ob beluUf of the 

dat.,.,•nt, Cb.icago IIOUai.Dg AuthOrity (.11CD11 ), and Chicaqa 

lletrapolitaD Boaaing DeYtiopaent Authority, CJa'• not-for-profit 

devel.os-ant affiliate, -Y arraDC)e for the devel.opaent of such' 

nu;~~ber of pub~ic haqsinq units vithin the BRA, subject to 8UCh 

conditions, •• .. y be approved ancl specifiecl by fUrther order of 
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the Court. 

3. The Court has exa.ined and nov hereby approve• 

Paraqrapha 2. C, 8, 14 and 15 of the proposed Consent Decree in 

Henry Borner IIQthers Guild v. CBA, 91 C 3316 (t:JSDC N.D. :Ill) . 

March 9, 1995 

Alexander Polilcart 
JUlie Elena Brown 
Busin-• and Proraaaicma~ Peop~• 

Por tba PUblic Interest 
17 East Monroe Street - 1212 
Chicago, Xllinoia 60&03 
312/6.&1-5570 

2 
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IN THE tnnTED STATES DISTRICT COO'R'r 
FOR THE NOR'l'HERK DISTRICT OP ILLINOIS 

EASTERN DIVISION 

DOROTHY GAOTlU:AUX, et al. 
:Plaintirfs, 

vs. 

CHICAGO ROO~ING AtJ'l'EOlUTY and . 
BEHRY CISNEROS, secretary of 
Department of Housing- and Urban 
Developaent, · 

Defendants. 

OIDA 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

66 c 1459 
66 c 1460 

(Consolidated) 

This matter coainq to be heard. on the Joi.Dt· Motion ot 
Plaintiffs, and Defendanta Chicaqo Bousinq Authority and 

Departllant of Bouainc) and Urbab Development, for an order 

desi~tinCJ a. Korth bmtood-Qaltland Revitaliz:i.nq ArM and 

peraittinq cleva.los-ant of taail.y pqblio howd.nq unit. therein, 

and. the court havinq heard pra.entatiozw concarninq the proposed 

ordarr and 

'~be ]!l8Caivar, Daniel Lavin and. The Habitat Ccmpa.Dy, havi.nq 

rapresantec:l to the court that they· ba.va azaained tha proposal 

raapecti.nq the appropriate mmbar of pub~ic bausinq units to be 

provicled t4erein and the conditions to be u.cle applicable 

tharato~ ~ that they support the Joint Motion; ~ 

· '1'ha court ~inCJ COCJDizant that the principal raectial 

purpose of the ordars previously entered in thue consolida1:ad 

cases bas been ancl is to provide plainti~f class fa.ilies vith 

deseqreqatecl bouainq opportlmitiu: ancl 

The Court also l:>eiDq COC)Jiizant that on occasion it has 

SAR - 50 



permitted public qr assisted housinq to be provided in census 

tracts not within the General Public Housinq Area. upon a ­

sufficient shovinq of • revitaliz~ circum.stancaa such that a 

responsible foreca•t ot aconoaic integration, with a lonqer term 

possibi1ity of racial deseqreqation, could be mada: and 

'l'he court being of the viev that such a forecast can be made 

with respect to the North ltenvood-oakland Revitalizinq Area if 

the tenas ancl concli tiona of this order ara met; 

Nov, therefore, I:'r IS HDEBY ORDERED: 

1.. The Court desiqnates aa the North bnVood-oaJc:l.anc1 

Ravital.izinq Are& (•R.Vi~izin9 Area•) that portion of i;he City 

or Cb.icaqo that lies between Oakwood Boulevard on tha north, the 
- . . 

I:~liDaia Central. Railroad. riqht-of1ay on the _east, 47tll Street 

·on tha south, aDd cottage Grave Avanae on tha vest1 

z. 'rba Receiver, previously appointed. by the court to 

d8Yalop •catt.erad sita p.Jblic housinq on beb•Jr of the clafandant, 

Chicaqo Housinq Authority, shall be f~ to develop, ~ nav 

construction or rehablli tatiOD of existinq l::nlildinq•, up to 241 

units of public housiDC) within the RavitaliziDcJ Area, subjec't to 

the folloviniJ conditions: 

a) lfo -.ore thaD 100 units of public bousinq shall be 

developed on CBA-ovnad l&Dl that is the site of 

ca:P.• • Laltafront high-rise lNildinq• (the area · 

bou:Dded. by 40111 Street on the north, the :Illinois 

centr_al Jlailroad riqht-of-vay on the -east, 4lnd 

P.lace on the south, and Lake Park Avenue on the 

vest). 
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b) No more than approximately 50 units ot public 

housing shall be developed on the site of the 

deaolished Washinqton Park buildinqa (the CHA­

owned property bounded. by 41•r Street on the 

north, Drexel Ava.nue on the east, Cottaqe Grove 

Avenue on the vest, and Boven Avenue on the south) 

and adjacent property. 

c::) The balance of suc:h units of public: housinq ~ithin 

the Revitalizinq Area, in addition to those 

re~erred to in subparagraphs· (a) and (b) above, 

shall be developed on other si tea distributed 

throuqhaut the Ravitalizinq ~· 

d) One-half of the public: housinq unita d..velope4 

pursuant to subparacp:apha (a) and. (b) aDove shall 

:be oacupied by faailiaa vbose inc:cme. are in the 

ranqe ·or 50-BOt or the aecUan inCo.a in the 

Chic::aqo xatropolitan ~· and such units shall be 

qeoqraphically distributed. approldmltely evenly 

amanq the unit. developed pursuant to 

tnmparaqraphs (a) an4 (b). 

3. 'ftla CBA 'rammt Stiec::tion and Aaaicpuaant Plan previously 

approved by this court shall be JlOdified to afford aliqible 
. . 

diaplacad Lake~ront tenant faiilies, u definacl iD the •Revised 

Agrea.ent Raqardinq roraer Residents of tba Lakafront Pr~pertiea 

and. the Puture trsa of Then Proparties, " dated Septewber 22, 

1995, between cal aDd the Lakefront Co.-unity Organization, first 
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priority to all pt1Dlic housinq Wlits developecl pursuant to 

sul)paraqrapb.s 2{a), (b) and (c) of this order, sul)ject only to 

the provisions of subparaqra.ph 2 (d) or this Order. 

~-~· .. ~t. 
~·......-..-- • • - .- I .,; 

Date: :S ~ 1996 

JucSqe 
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DOROfHY GAUTREAUX, et al., Plaintiffs, v. ClllCAGO HOUSING AUTHORITY and JACK KEMP, 
Secretary of Department of Housing and Urban Development, Defendants 

Case Nos. 66 C 1459, 66 C 1460 

UNITED STATES DISTRICT COURT FOR THE NOIITHERN DISTRICT OF ILLINOIS, EASTERN 
DIVISION 

1991 U.S. Dist. LEXIS 4123 

April2, 1991 

April4, 1991, Docketed 

JUDGES: [*1] 

Marvin E. Aspen, United States District Judge. 

OPINIONBY: ASPEN 

OPINION: MEMORANDUM OPINION AND 
ORDER 

We have before us the Gautreaux plaintiffs motion 
for further relief, in which they ask for a court order 
staying the rehabilitation of four high-rise public hous­
ing buildings in the North Kenwood-Oakland area of 
Chicago and directing the Chicago Housing Authority 
("CHA ") and Receiver to cooperate in the implementa­
tion of any development plan for that area that would 
increase scattered-site housing. Oral arguments on the 
motion were heard March 1, 1991. nl As set forth be­
low, we deny plaintiffs motion. 

n1 We appreciate the input of the SouthEast side 
Residents for Justice ("S.E.R.J. "), which filed an 
amicus brief arguing that the motion be denied. 

The plaintiffs' argument is essentially this: the CHA 
is obligated to provide as much scattered site public 
housing as possible, pursuant to a consent decree, and 
&e Department of Housing and Urban Development 
("HUD") is obligated to use its "best efforts" to aid the 
CHA in this regard. Now, [*2] a plan has been devel­
oped that, if implemented, would put 600 new scattered 
site units into the North Kenwood-Oakland area. The 
plaintiffs contend that plans to renovate four high-rises 
(of a group of six; two have already been renovated) 
would severely compromise, if not destroy, the viability 
of the scattered site plan. Indeed, plaintiffs counsel at 
oral argument contended that it was a virtual certainty • 

that the 600 units of scattered site housing "would go 
down the drain" without the order sought in the plain­
tiffs' motion. 

The scattered site plan, plaintiffs' counsel argued, 
constitutes "special and extraordinary circumstances" 
that would justify a broad reading of the consent de­
cree in this case and other orders of this Court. What 
plaintiffs desire, the court was told at oral argument, 
is a signal to CHA and HUD that other alternatives to 
rehabilitation of the four high-rises are available - that 
rehabilitation is not a • fait accompli. • Plaintiffs' counsel 
repeatedly emphasized the limited nature of plaintiffs' 
requested relief, characterizing it as a court~rdered de­
lay for sufficient time to explore alternatives and choices 
to rehabilitation. 

While we are not unsympathetic [*3] to the plaintiffs' 
presentation, we do not believe that the extremely broad 
reading of the consent decrees advocated by the plain­
tiffs is justified. Further, it is not apparent to us that 
plaintiffs will necessarily lose what they seek without 
an order from this court. As the CHA sho~ed, both 
in its brief and at oral argument, rehabilitation work 
on the first of the four high-rises at issue will not be­
ing until February 1, 1992. Funding requests for the 
remaining three buildings will not even be made "four 
months, • let alone be granted, and renovation work on 
those high-rises may not begin for years. That strikes 
us as ample time for "alternatives" and "choices" to be 
fully explored. 

In short, we deny plaintiffs' motion both for the rea­
son that it seeks relief beyond the scope of the vari­
ous orders of this Court and because, in any event, 
plaintiffs have failed to present a case for such relief. 
Lakefront Community Organization's petition to inter­
vene as plaintiff is moot. It is so ordered. 
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Ill THE ONIT!D STATES OIS'I'RlC'I' COORT 
roa THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

DOROTHY GAOTREATJX, et Al. ) 
) 
) Plainti~ts, 

v. 

CHICAGO HO'OSDiG AO'THORITY an4 
JACK KEMP, secreury ot Department ot 
Housinq and Urban oevelopaent, 

Oe!endants. 

) 56 c l459 
) 66 c 1460 
) 
) (Consolic1ated) 
) 
) 
) 
) 
) 
) 

~tDI Dl 8tTl'I'Olt.~ 0., 
ZLUK'l'Irrs' xonow 701. rwmn BELIU 

Plaintitts, by their attorneys, tile tbis Kemorand~ in 

support ot their Motion for Further Relief, d.ated November 21, 

1990. 

I. L-aa,1 Jlqkqrog4. 

The basic reaedi&l order aqainst the defendant, Chicaqo 

Rousinq Authority (•CHA•), obli~ates CHA to provide as much 

scattered site public housinq as possible,- as rapidly as 

304 F.SUpp. 

736, entered into ~y the 

def of llousinq and O'.rban Development 

('HOD•), BUD to use its best efforts to aid CHAin this 

reqard. GautraJUX v. Llndriou, 523 F.Supp. 665, 680 (1981). 

'!'he essential t.brus~ of these portions ot the cited orders 

is that, a• rapidly and to the maximua ~aqrae reasonably possible, 

l 
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CHA ana SUD shall strive to prQvide scattered site public housi~g 

opportunities ta members of the plaintiff class in confo~ity 

with the cou:;~s orders. 

%%. Factual Baekqro~. 

A. the Morth lepyoo4=Qaklap4 eo-=ypities. 

Tha North Kenwood-oakland communities are located alonq 

Chicago's laketront, approximately four miles south o! the Loop. 

A portion of these communities, desiqnated the •North Ken~ood­

oakland Conserv~tian Area• {sometimes the ·~ea• or the 

wconservation Area•; ~Section IIC, below), comprises 368 gross 

acres. The conservation Area is generally bounded by East 36th 

Straat on the North, the Illinois Central-Gulf Railroad riqht-ot­

way on the East, East 47th Straat on the Sou~~, and south Cottaqe 

Grove Avenue en the West. 

In 1949 the consarva~ion Area was a thrivinq and wall­

populatad community; therea~ter it experienced a ~ecline in 

health and character that lett it aearcaly populated and in 

various states o~ disrepair.l.L over 50t ot the reaaininq 

structures in the Are~ are now deteriQrated or dilapidated.iL 

Acccrdinq tQ the 1910 onitad Stat•• census th• median household 

-~----~----

lL Hei9hborhood ConservatiQn Plan, prepared 
Illinois ~nt AuthoritY by Ski~ore, OWinqs • 
Merri.ll, Novadi~· itto, atuched hereto as Exhibit A 

for 

(•IHOA/Skiamore Plan•), paqa 1. 

U City of Chicaqo Departllent of Bousinq Report to the 
Department or Or~an ReneV&l on THE OESXGHAriON OF NORTH XENWOOO­
O.AKLAND eoNSD.VATION AREA, January 1990, at:taehed hereto as part 
o t !!xhi~ it !S ( • Department o t Bous inq Report") , paqe 1 o • 

2 SAR - 56 - . 
' 



income in thaArea vas SS,J17, about one-third of the City of 

Chicago mect~hcusehold income o! $15,:301. 

FollowiDg World War II six CHA higb-rise buildings kno~ as 

the •Lakefrcnt Pr=perties,• havinq a total of approximately 900 

apartments (approximately 150 apartmants in each of six 

bUildings) , were constructed in the north pert ion of the Area. In 

tbe mi~-1980s, by reason or severe deteriorati=n, the buildings 

were vacated (except for approximately Jo familieG who remained 

in one of the six buildinqs) preparatory to rehabilitation. 

However, over the ensuinq several years no rehabil.i tation was 

performed and the buildings deteriorated further. Commencing in 

1989 rehabilitation ot the two northernmost buildings began an~ 

is scheduled to be completed in early 1991, but rehabilitation of 

the other tour QQildinqs, havin~ a total of accut 600 apar~e :s, 

bas not yet started. 

•· a~f aeport 'fiO fte U:MJ! ReZlewal ao&r4 on 
North ISQW904=Qtklan4 CODIIryJtipA Afea. 

Tbe I1linois Orban Renewal consolidation Act ot 1961 

Clll· Rtv. Stat., ch. _67-l/2, Section il.lOl et sea.) ciafines a 

•conservation..Araa• as an area ot not lass than 40 acres in which 

·nave an 

sa~um or 

so-. or .are ot the area. are ·residential anc1 

· · :a~ 35 years or •ere, and which is net yet a 

by reason of various factors, including 

dilapidation, oD&olescance, deterioration, decline of physical 

maintenance aDd laek cf community planning (or anY, combination of 

these), may btcome a slum and bliqb.tad area. (~., Section 

9l.l.03(m).) 
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In January 1990 the Staff of the Depa=~enc ot Urban Re~ewa: 

of the City Ot. Chicago ~etermined that the North Kenvood-Oakland 

Area was eliqible ror designation as a Conserv~tion Area and 

recommended that the Urban Renewal Board so desiqnate it.lL The 

OUR Staff Report states that persons attendinq two public 

meetinqs to consider desiqnation of the Area as a Conservation 

Area (on November 28, ~989 and January 11, 1990) expressed 

•overwhelming support• tor the designation o! the ArQa as a 

Conservation Area. (~., p. 3.) 

c. DesiqDatign o: The Kgrth Konvoo4-o~an4 
conservation Are&. 

On January 23, 1990, the Department of Orban Renewal o! 

the City o! Chicago duly found that the Area aet the statutory 

requiraments and desiqnatad it as the North Kenvood~aklancl 

Conservation Area ·H The •eliqibility• !indinqs o! the OUR 

Desiqnat.ion Resolution were that the Area consisted o! 368 acres, 

that structures in 7l..82t ot the Area were residential, that the 

avaraqe aqa of structures in the Area was 90 years, and that the 

Area was at risk o~ ~com.inq a &lWD or bliqhted area. , (~., p. 

4.) 

to· O.partlDellt or 1Jrban Renewal Board Meetinq I 
· attached hereto as part ot ExhiDit B ("OOR 

staff Repo~"), I*J- 2-3. Exhibit B consists o! the CUR St~ff 
Report and the Department of Bousin9 Report referred ~o in 
footnota 2. 

JL Resolution Mo. 90-00R-1, TO APPROVE THE DESIGNATION OF THE 
'- NORTH J:ENWOQD-OAXLAND CONSERVATION AREA, adopted J'anuary 23, 

1990, attached hereto as Exhil)it c ("OOR Daaiqnation 
Resolution"). 
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Under the Urban Renewal Consoli~ticn Act, !Qllo•ing 

desiqnatioa· ot. an area as a Conservation Area and upon nomina<;ion 

by the De~t or tlr.ban Renewal, the Mayor or the City of 

Chicaqo is to appoint a Community Conservation Council fro~ among 

the residents of the area (Ill. a.y. ~· ch. 67-1(2, Section 

9~.121), a process that has recently bean ~nitiated with respect 

to the Conservation Area. (Staff R.eport of Department of Orban 

RanQwal, October 16, 1990, attached her•to as Exhibit D.) 

Following approval of a conservation plan for the area by the 

Community ConsQrvation Council and the City Council, the 

Department of Urban Renewal certifies the plan and may thereafter 

axercise numerous powers granted to it under the Urban Renewal 

consolidation Act to carry out the pl~n. Clll. ~- stat. ch. 

67-1/2, section 91.120-91.123.) 

D. Commpnity llapninq frOCIII. 

Prior to the aasic;nation of the Araa as a Community 

conservation Area, the Department ot Planninq of the City of 

ebicaqo, in JU1y 1988, beqaft to coordinate a planninq procass for 

the North Kenwooc!-oak~and Area.. The purpose o! the planning­

procass was •to prepare & land-use plan ana action statement 

which aspirations ot community residents ror the 

~~~~jty and which would serve as a 9Uide tor 

~,~~·~~ and private investmant.•JL 

~------------------

U NeiqhDo~hood Planninq Collllllittee Report, North Kanwood­
o~and Neiqhbo:hood Planninq Process, prodUced by the City or 
c:hicaqo, Department of Planning, attached hereto as Exhibit E 
("NPC Report"), paqe 1. 
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In ~uly 1988, a Nei;hborhood Planning Comcittee (-NPCw ) 

formed wnose .. ~ip included residents, property owners, 

aerchants ~presentatives =f local community orqanizations 

and instit · • (NPC Report, p. 7.) OVer 200 persons 

participated on the NPC, approximataly 75 of whom formed a 

stable, work~q qroup. (~.) 

The first step of the planninq process was to ~enerate a set 

of over~ll qcals and objectives, identifyinq what the community 

wa.nted to achieve. The NPC then identified the key issues facinq 

the neighborhood and the obstacles to achieving tha community's 

goals. Finally, the NPC generated a set o~ potential strateqias 

and a list c!" reaources available to assist the neighborhood in 

assessinq the key iasues. (~.) 

After a two-day workshop, three teams were termed (Housinq, 

Economic Development, and Open Spaca;community Facilities) and 

each team prepared a land-use map for its functional area. City 

of Chicaqo sta.!f than prepared. a s"WDZD.ary .ap ot the t.h.l:.-ee sets of 

recommendaticDS. A final land-usa map was than reviewed by the 

full committee and approved in March 1989. (1.4., pp. 7-a.) 

The NPC recoa.endations respectin; housinq included the -

following: 

.~alO. public housinq continues to exist 
aevelopaant).• (NRC 

The issues inc:lu.dec1 the followinq: 

•public Housing/CHA taketront frOperties -- Tbe 
presence of tbe Chicaqo Housinq Autbcrity (CHA) 
Lakefront Properties and the neqative image of public 

'---- housinq aetars invesblent in the ccmmunity beth by 
existinq homeowners wbo are reluctant to maintain their 
property and by outside aevelopers who are reluctant to 
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invest in new development.• (1£., p. ll.) 

·M~kat Conditions -- Investment in new commercial 
~eve* .. t is datarred by the concentration of public 
hous .~ • • • (~. , p. lJ . ) 

·. .. .. 
· .. -.. : . 

. . .... 
In its •oavelopaent Quidelines• the NPC Report staees: 

-view ccrrid.ors to the lake should be preserved. No 
hiqh rise development Should occur on the lakefront. 
In the evant that the ~ Laketrent Property beco:es 
availa~le, new residential construction on the site 
should be ·limited to three stories.• (~., p. 25.} 

z. Illinois Boasipg P••tlopwent authority Planning Proeess 

The Illinois Housinq Development ~uthority, a public 

body (lll. Rev. Stat., ch. 67-l/2, Section 301 et ssq.) also 

initiated a plannin~ procass tor the North Kenwood-oakland Area. 

(Resolution No. 87-IHDA-140, attached hereto as EXhibit F.) The 

IHDA/Skidmore Plan (Exhibit A hereto) was the result. The Plan 

states that it seeks •to restore and preserve the neiqhborhocd 

character ot the area. • (Exhibit A, p .. 1.) It also states that 

it is based on the comaitmant: 

•that no habitable low-rise housinq units will be torn 
down and tbat prior to tha demolition ot any CHA high­
rise buildiD; the single-taaily/ townhouse replacement 
units for that building vill be built and occupied.• 
(~.) . 

Tha Plan includes the follovinq component: 

o~ the 6 vacant public housin~ 
provi~e nav law-rise, 
CHA resiaenta on the lakefront 
throuqhout the community •.• • 

overall the ~A/Ski~ora Plan calls for both new =arket­

rate residential units and the ren&bilitation of a large number 

of exist inc; occupied and unoccupiec! homes. C!Sl· , pp • 1-2 • ) :<ey 

elements ot the plan include: 
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(a.) F~cinq by IHDA or up ~o 400 low-moderate 
.~i-

(b) 

~ new resiclentia.l units. 

~~t rate development of an additionAl eso new units. 

(c) Construction of one-for-one replacement units prior to 

any CHA ~clition. 

(d) RehabilitatioD ot existinq residential units. (~, 

p. 2.) 

The Plan sta~es that its implementation would constitute 

•one of the largest ana most extensive civic nai9hborhood urban 

initiatives ever undertaken in this country ... • (~.) 

The IHDA/Skiamore plan has received a Citation tor 

EXcellenca in Urban Desiqn from the American Institute ot 

Architects. (~., p. 18.) 

r%I. P;ospects for the llaiatiff Class iD Bortb lepvoo~-O&kland. 

Implementation of the NPC/XBDA plans tor the North Kenwood­

Oakland conservation Area woUld provide for 600 or sore new 

scattered site public housinq units for members ot the plain~i!! 

class in a coianmity which, by reason of the projected 

illlprovaments under the plans, would potentially provide. both 

. ·.racially intatJratad livinq opportunities tor 

' .· .a -.• rasidanti.a.l neiqhDorhoo4 possessing 

II:..JI.J-· -.-nitias. (Coupled with tho nearly completed 

two northernmost ot the Laketront 

Properties buildings, it would also provide adequate public 

hcusin<; tor the retum to the Area, into public housing, of those 
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former tenants ot tne six CliA high-rise buildings who desi=e to 

return eliqible for public housinq.) 

This 

chanqing 

appears at a time when, by reason of the 

ot the City of Chicago, opportunities to 

~uild scattered s~te aousinq in the City have diminished. (See 

tha affidavit ot Daniel ~. Levin, as Rec.aiver, attached hereto as 

Exhibit a. ) Onder these circumstances, it is im.para ti ve ':o 

furtherinq the remedial interasts of the plaintiff class that the 

opportunity ~o realize the possibilities o! tha NPC/IBDA p:ocess 

for the North ltenvood-oa.lcland Area not be lost. 

rv. Position or ~ and BUD· 

CHA presently plans to rehabilitate the southernmost four of 

tha Lakefront Properties hiqn-risa buil~ings (now largely or 

completely vacant), and BOD is apparently willing to supply CHA 

with funds for that purpose. (See affidavit of ~exander 

Polikoft attached. hereto as EXbjbit H.) Aa inclicatad in Section 

II above, such rehal)ili~ation would be inconsistent with the 

NPC/rHDA plans for the Conservation Area. Moreover, as indicated 

by the NPC/rHDA plans and by the affidavit of Daniel E. ·McLean, 

the 

Development corporation, attached berato as 

~~~~~.~itation would risk deterrinq the privata 

essentia.l inqreciiant of both plans and of 

;c:t the entire Conservation Area. 

Thus, it is hiqhly likely that rehabilitation ot the four 

Laketront Properties hiqh-rises will frustrate the prospect of 

providing hundreds of scattered site public housinq units under 
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highly advan~aqeous circums~ances for members of the plain~~!! 

class.!.L 

v. Violatiops Asserta4. 

Onder the circums~ncas set torth ~bove, for CHA and HUD to 

proceed to rehabilitate the tour high-rise buil~inqs in quescion, 

and thereby risk frustration of tha unique sca~tared site 

opportunity presented in the North Kenwood-Oakland Conservation 

Area, would be inconsistent with and a violation of CRA's Court-

--------~~~---------

6/ There is an aaditional question -- apart, that is, rrom the 
potential frustration of the scattered site remediAl program as 
described in the text - of whether it is in the best interests 
of the Gautreaux class for CHA and HOD to use funds that could ~e 
employed to provide turthar relief for plaintiffs to instead 
rehabilitate deteriorated, mostly vacant high-rise public housinq 
buildings instead. Plaintiffs are informed and believe tha~ the 
ecst of the hiqh-rise rehabilitation would be virtually the same 
(on a bedroom basis) as tha cost ot new low-rise scattered site 
public housinq, and that the life-cycle costs of the high-rise 
units would tar exceed the lifa cycle costs ot low-rise scattered 
site public housinq. :In 1988 r a mayoral-appointed advisory 
council on CBA, eo-chaired by Philip M. Xlutznick, former u. s. 
secretary 0 t co ... rce r and Warren II. Bacon I than Pres ic:lent 0 f 
Chicaqo United, reported as fol.lovs: 

"The cost to rehabilitate hiqh-rise buildinqs to keep 
them h.a.bitable uy vall axcaac:l the cost of acquiring 
alternate housin~, vhich could be mora sui table, ' 
parti~ar.ly for tami~y use.• 

- ... - •.. in addition to the large sums required 
[of hi~h-riaa buildinqs], is the 

._ftt~.t of larqa, poor, primarily single­
, ....... - . .: in aai.ldinc;s poorly dasiqned to support 

"Tha funds to be used to aoaernize the hiqh-risa 
buildings can more effectively be used to acquire older 
housinq and eonstruet nev units.• 

The quotations are from The Report ot the Ac!Visory Council on tha 
Chicaqo Housinq Authority, June 1983, paqes 19, 20 and 24. 
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imposed obligation to build as many scattered si~e units as 

rapidly as ~•ible, and HUD's 

its best ef~ to aid CHA in 
. :~~ 

vx. Relief foqqht. 

Consent Decree obli9ation to 

that reqard • 

use 

Plaintifts seek an order in the fo~ attached to plain~~ffs' 

motion that would ~~t the following reliet: 

~. Direct eHA and HOD to stay rehabi~itation of the fou~ 

hiqh-rise buildinqs until further order ot Court. 

2. Direct the Receiver and CHA to cooperate in the 

implementation o! any Community Conservation Council-approved 

plan for the North Kenwood-oakland Conservation Area to the end 

of providing scattered-site public housin9 within such Area as a 

part ot such plan. 

J. Zf such a plan, involvin9 scattered site public ho~inq 

in lieu of rebabi~itation ot the four hi~n-risa bui~dinqs, is 

approved within any reasonable time, consider reclassifying the 

entire Area as a •Revita.lizinq Area.• under the Consent Decree in 

this case ~ 523 F.Supp. at 674). 

4. Direct the plaintiffs to keep the Court apprised of 

relevant deve1opments~aspectinq tbe Area by filing qu~rterly 

reports 

5 • . ction so that any party may at any time . 

brinq 

such may be appropriate under the 

c:irCUlDSta.nces. 
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Given tha lon~ and trustratinq delay in providing sca~~ered 
-·...:-~~~ 

site public ~inq under the oraers in this case, the court 

should enter the order proposed by plaintiffs to assure that a 

unique opportunity to provide hundreds of such units under 

extremely favorable circumstances is not lost. The Court's 

retention cf juri$diction, to;ether with the proposed reporting 

requirement, will assure that the stay of rehabilitation provided 

in the proposed order will not be inappropriately prolonged. 

Respectfully submitted, 

November 21, 1990 

~exanaer Polikotf 
JUlia Elena Brgwn 
BUSINESS AND PROFESSIONAL PEOPLE 

FOR THE PUBLIC nrrEREST 
17 East Monroe str .. t - #212 
Chica9o, Illinois 60603 
31~/641-5570 

.;!' -~ 
;,~· ~· .,L(.J/4 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

DOROTHY GAUTREAUX, et al. 

Plaintiffs, 

v. 

CHICAGO HOUSING AUTHORITY and 
JACK KEMP, Secretary of Department of 
Housing and Urban Development, 

Defendants. 

) 
) 
) 
) 66 c 1459 
) 66 c 1460 
) 
) (Consolidated) 
) 
) 
) 
) 
) 
) 

PLAINTIPPS 1 REPLY TO RESPONSES OP CHA AND HOD TO 
PLAINTIFPS' MOTION FOR FVRTREB RELIEF 

rntrocSuction 

CHA and HUD argue that the limited order plaintiffs seek is 

not justified by the "best efforts- clauses of the CHA judgment 

order (CHA) or ot the consent decree (HUD). In section I below 

we show that both arguments are wrong -- they are semantic, 

technical, and contend for a crabbed reading of remedial decrees 

that should be read expansively. 

Moreover, both CHA and HUD ignore the -frustration 

principle.• CHA's proposed rehabilitation threatens to frustrate 

an opportunity to develop 600 scattered site public housing units 

for Gautreaux families. In Gautreaux v. Chicago Housing 

AuthoritY, 342 F.Supp. 827, 829 (1972), aff'd., 480 F2d 210 

(1973), cert. denied, 414 u.s. 1144 (1974), this Court made it 
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clear that frustrating implementation of a court-ordered remedy 

{"frustrating and preventing this Court from assuring that relief 

is providedw; wthwart the correction of federal constitutional 

wrongsw) will not be countenanced. In that instance the 

frustration emanated from someone not a party to the original 

suit. Here the frustration comes from original party defendants 

who have best-efforts duties to assist in providing corrective 

action. "Frust~~tion• is: incompatible with "best efforts." . . . 
But suppose t~e best efforts clauses should not be read to 

embrace the relief. now sought. We also show in Section I that 

plaintiffs should nonetheless receive the relief they request 

under the "affirmative administration• clause of the CHA judgment 

order and the •modification• clause of the HUD consent decree. 

It is quite impossible to conclude that the limited relief 

plaintiffs seek is beyond the reach of these far-ranging clauses. 

Next, CHA suggests that the Court is presented with two 

competitive plans and asked to choose between them, implying that 

CHA's plan - its MINCS experiment - would be prejudiced were the 

Court to grant the order plaintiffs seek. Not so. As we show in 

Section II below, plaintiffs stronglY support MINCS and their 

requested order has . nothing to do with that experiment, t·:outd not 

preiudice or interfere with it in any way, and indeed might help 

assure its success. · Why? Because the MINCS experiment, 

includinq its propose~ 564 units of private housing, involves the 

two high-rise buildinqs now beinq rehabilitated that are 

unaffected by plaintiffs' proposed order, and does ~ involve 

the rehabilitation of additional buildinqs. The very number, 

"564," is directly linked to those two unaffected buildings, and 
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only to those t~o. CHA's argument on this score is a straw ~an. 

With these two contentions set aside, there is little left 

to the CHA/HUD arguments. Both defendants assert that 

demolition is legally impermissible. We show in Section III 

below that this is quite wrong. HUO also contends that a breach 

of CHA's accord with the former tenants of the Lakefront 

Properties would ensue if plaintiffs' motion were granted. This 

too, as we show i~_ Section IV, is not the case • 
... 
' · 

* * * 

At bottom, the situation is this: 

1. After 20 years of frustration in obtaining any 

significant degree of the scattered site relief to which they are 

entitled -- frustration caused in great part by CHA -- plaintiffs 

~ are presented with what may be a golden, once-in-a-lifetime 

opportunity to obtain some 600 units of scattered site housing, 

six times as much new housing as the Receiver has been able to 

place under construction in over three years, and several times 

as much scattered site housing as CHA built in 17 years! 

2. Instead of cooperating to help realize that 

possibility, as tha best efforts and affirmative administration 

clauses require it to do, CHA now proposes, for reasons 

unfathomable to plaintiffs, to take action that may irremediably 

destroy that golden opportunity. 

3. The limited order plaintiffs seek --wholly non­

prejudicial to CHA's proposed MINCS experiment which plaintiffs 

enthusiastically support -- would merely stay that proposed 
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ac~ion for a reasonable ti~e, subjec~ ~o the cour~'s ongoing 

supervision, to give the Community Conservation council bud a 

chance to flower, and with it some 600 scattered site units. 

surely, after 20 years, plaintiffs are en~itled to 

cooperation rather ~han frustration from the two parties whose 

wrongful conduct harmed them in the first place. 

I. The Judgment Order Against CRA And The consent Decree 
Against HUO . Entitle Plaintiffs To The order They Seek. 

"Best efforts" ~eans, try hard to bring about the desired 

result, work to~ard ~he objective wto the extent of [one's] total 

capabilities.w Bloor v. Falstaff Brewing Corp., 454 F.Supp. 258, 

267 (S.O.N.Y. 1978), aff'd, 601 F.2d 609 (2d Cir. 1979). • 

Under this Court's judgment order CHA is obliged to use its 

"best efforts- to increase the supply of scattered site units as 

rapidly as possible and to take "all steps- necessary to that 

end. (304 F.Supp. at 741, emphasis added.) CHA's essential 

argument is that this best efforts obligation relates only to the 

direct development of scattered site units ("the explicit 

obligations within the 1969 order--- CHA Response, p. lJ). 

Therefore, on this view, action respecting CHA's non-scattered 

site units, even though such action threatens to frustrate 

scattered site development, would not be covered. 

To state the argument is to answer it. The judgment order 

says -all steps.- The word -all- is unmodified, and is certainly 

not qualified as CHA now proposes to qualify it. 

Were there any doubt on this point another clause of the 

judgment order would resolve it: CHA is to "affirmatively 

4 
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administer its public housing system in every respect ( whethe~ ~~ 

'---- not covered by specific provision of this judament order) . . " 

to disestablish its segregated system. (304 F.Supp. at 741, 

emphasis added). This clause plainly says •public housing system 

in every respect,• not •scattered site public housing system," 

and thus embraces high-rises as well as scattered sites. 

CHA argues (p. 13) that even this •every respect• language 

should somehow ba.limited so as not to refer to plaintiffs' 

present concerns. ·aut the stated purpose of the •every respectH 

clause is •disestablishing• CHA's segregated system. The chosen 

disestablishment method is building scattered sites. If proposed 

CHA conduct respecting its high-rises frustrates the employment 

of that very chosen method, how could this Court responsibly say 

that that conduct is not one of the •every respect(s]• to which 

the judqment order speaks? 

In like fashion, HOD would constrict its best efforts 

obligation to aid CHA. If we have correctly read CHA's 

obligation, then we have correctly stated what HUD has a best 

efforts duty to •aid.• 

But if HUD were right and we were asking the court to 

stretch its best efforts clause too far, plaintiffs should, still 

receive the very limited relief they seek from HUD as a 

•modification• of HOD's duty under paragraph 8.2 of the consent 

decree: 

•At any time after the fifth anniversary of the 
effective date, either HUO or the plaintiffs, without 
tha consent of the other, may request the Court to 
review the progress made in providing assisted housing 
to eligible persons hereunder and, based upon such 
review, to modify or terminate any or all of the rights 
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or obligations provided herein. The party seeking 
review will not be required to demons~ra~e changed 
circumstances to obtain such Cour~ review.• (523 
F. Supp • at 6 81. ) 

We are nearly at the tenth anniversary, not merely the 

fifth. Plaintiffs are authorized, without HUD's consent, to 

•request the court to review the progress made . • In 

scattered site housing the progress, as the Court well knows, i s 

abysmal, and the Receiver's affidavit tells the court that glory 

days are ~ just. ahead. Based on such review the Court may be 

asked •to modify. · •. obligations provided herein.• . . 

HUD says that in considering plaintiffs' present motion as 

such a modification request, the Court should •weigh the equities 

to determine the hardship on the moving party if the modification 

is denied and the hardship on the party opposing modification if 

the Court grants the relief sought •.. • (HUD Response, p. 16.) 

We aqree. 

The hardship on plaintiffs, should their motion be denied, 

is the likely loss of an opportunity to obtain at one fell swoop 

some 600 units of scattered site housing in a potentially premier 

residential locationll -- more scattered site relief than 

plaintiffs have received since CHA was first ordered to build 

scattered sites more than 20 years ago. The hardship on HUD, 

should the motion be granted, lies somewhere between nil and 

none. HUD is merely asked to stay its funding of additional 

--------------------
1/ Hal! o! the North Kenwood-Oakland area is already classified 
•revitalizing,• and the other half would surely qualify for that 
classification if a conservation plan for the entire area were 
approved. 
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rehabilitation for a reasonable time -- to give the community 

planning process a chance to work rather than be confronted ~ith 

a fait accompli that may forever preclude scattered site housing 

as part of its plan. HUO has not even argued that such a limited 

order would visit a hardship upon it. 

* * * 

If plaintiffs' request is justified on the merits, the 
.... -· .. 

judgment order against CHA and the consent decree against HUD 
I . 

thus clothe the Court with ample authority to grant the order 

plaintiffs seek. We turn to the merits arguments. 

II. The order Plaintiffs seek Does Not Affect or Prejudice 
CBA's Proposed MINCS Experiment In Any way. 

CHA argues that under its proposed MINCS experiment it 

strives for beneficial goals, and that the Court should not 

interfere. We agree. The trouble with this argument, when 

directed against plaintiffs' proposed order, is that the order 

would not interfere with or prejudice MINCS in any way. 

MINCS,iL an experiment we enthusiastically support, has 

three essential components. First, wnewly constructed or 

rehabilitated housinq units that are privately developed and 

owned.• (S522(e) (1).) Second, once developed, up to 25% of the 

private units may be leased by CHA on behalf of CHA families. 

--------------------
2/ MINCS is an acronym for wMixed Income New Communities 
strategy.• It was enacted in 1990 as Section 522 of the 
National Affordable Housing Act of 1990, Public Law 101-625, 104 
stat. 4079. Citations in the text are to Section 522 as printed 
in the Congressional Record of october 22, 1990, pp. Hll556-S5a. 
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(§522(e) (5) .) Third, CHA may then rent the public housing units 

thus vacated to families having somewhat higher incomes than the 

usual public housing tenants.11 However, not more than 50% of a 

public housing project's units may be rented to such families. 

(§522 (f) (2) (B).) 

According to CHA the two Lakefront Properties buildings no \.; 

being rehabilitated will have exactly 282 units when completed. 

I! the maximum permissible 50% of these units were used in CHA's 

MINCS experiment, that would be 141 units. Since the 141 CHA 

families to be moved into newly developed private MINCS housing 

cannot occupy more than 25% of the total number of private 

development units, that development must have four times 141 

units, or a total of 564 units. This is of course the exact 

number of units CHA says an unnamed developer has agreed "in 

principle• to build as the private housing part of MINCS. (CHA 

Response, p. 8.) Because the number is exactly 564, not 500 or 

600, or some other number, we can be sure that this MINCS 

experiment involves the two buildings -- and only the two 

CHA is now rehabilitating. Since these buildings would be 

that 

unaffected by plaintiffs' proposed order, nothing in that order 

would prejudice or negatively affect CHA's proposed MINCS 

experiment. 

Indeed, the community planning process CHA seems bent on 

--------------------
3/ •Low-income families• rather than •very low-income 
families.• (S522(f) (l).) The former may have incomes up to SO% of 
the metropolitan area median; incomes of tha latter may not 
exceed SO% of the median. (CHA Response, p. 6.) 
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ignoring is likely to be helpful in assuring -- and may be 

_essential to -- the success of the MINCS experiment. 

Notwithstanding CHA's assertion, MINCS is not "ready for 

implementation.w (p. 18.) CHA is not even eligible to conduct a 

MINCS experiment until the Mayor of Chicago appoints a twelve-

member coordinating committee to wparticipate in developing a 

plan for implementing the [MINCS] demonstration program," and to 

perform other functions. ( §§522 (b) ( 1) , ( 2) . ) CHA does not say 

that the required 9oordinating committee has yet been appointed 

by the Mayor (our information is that it has not), the. same 

Mayor, not so incidentally, who has just received from his 

Department of Urban Renewal the formal nomination of the members 

of the Conservation Community Council for the North Kenwood­

Oakland Conservation Area.!L 

Moreover, even after the coordinating committee is appointed 

and performs its various functions, the following must be 

complied with: 

wA participating (in MINCS) public housing agency and 
the applicable unit of general local government shall 
jointly determine the location of any newly constructed 
or rehabilitated housing to be utilized under the 
[MINCS] demonstration program . . • and the number of 
units to be developed annually, with approval of the 
legislative body of the local government." 
(S522 (e) (7) (A).)" 

In other words, CHA's MINCS experiment will not be •ready for 

implementation• until the coordinating committee (having been 

--------------------
4/ on December 18, 1990, the Department of Urban Renewal 
formally nominated 15 community residents as members of the North 
Kenwood-Oakland Conservation Community Council. Excerpts fro~ 
the December 18 meeting of the Urban Renewal Board are attached 
as Exhibit A. 
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appointed) does its work, and the City of Chicago, including ~ ~ e 

City Council, approves the number and location of the to-be­

developed private housing units which are an essential part of 

MINCS. 

Will a City government which is fostering a community 

planning process (through staff work of the Departments of 

Planning and Housing, nominations by the Department of Urban 

Renewal, and appointments by the Mayor) that has so far evidenced 

a clear preference .for scattered sites rather than high-rise 

units, foster a se~arate process that looks in precisely the 

opposite direction? 

On the other hand, MINCS would be strengthened by a 

successful community process. Some 423 units in the private 

housing part of the MINCS experiment (564 minus 141) must be 

occupied by non-public housing families.~ How much more likely 

are these units to be attractive to market-rate families if they 

are part of a comprehensive, community-wide plan which involves 

other market-rate units as well, and which assures that low-rise 

scattered public housing units will replace the present "curtain 

wall• of six high-rise towers? 

In short, although plaintiffs have not been able to discern 

the reasons for CHA's uncooperative stance, it seems clear t~at 

CHA's own MINCS interests are not only not prejudiced by the 

5/ These non-public housing, market-rate families constitute 
the true "mixed income" potential of a MINCS experiment, for the 
public housing units - even under MINCS - continue to be occupied 
exclusively by lower-income families, none of whose incomes can 
exceed SO\ (and only half of whose incomes can exceed 50\) of the 
area median. 

SAR - 76 

10 - I 



order plaintiffs seek but, by leading to cooperation with a 

_comprehensive community planning process, would be advanced by 

it. 

III. Demolition ot The southern Four Laketront 
Properties High-Rises Could Be Done Lawfully. 

CHA and HUD argue that the relief plaintiffs seek hinges on 
. . 

whether the four Lakefront Properties high-rises can be lawfully 

demolished. While plaintiffs' motion does not seek demolition, 
I 

plaintiffs agree that demolition of the four southernmost 

Lakefront Properties high-rises may in the future be necessary to 

carry out a community plan. However, with the cooperation of CHA 

and HUD, demolition could be accomplished entirely within 

existing statutory and administrative requirements. 

First, HUO and CHA mistakenly argue that the standard for 

demolition is to be found in the first phrase of 42 u.s.c. 

§l437p(a) (l). But the appropriate standard here is the second 

phrase of that statute, which applies to the demolition of a 

portion of a housing project: 

w • • • in the case of an application proposing the 
demolition of only a portion of a project, the 
demolition will help to assure the useful life of the 
remaining portion of the proiect.w (42 u.s.c. 
Sl437p(a) (l) (emphasis added). 

HUO's regulations specifying the criteria for demolition of a 

portion of a project similarly state: 

w(b) In the case of demolition of only a portion of a 
project, the demolition will help to assure the useful 
life of the remaining portion of the project (e.g., to 
reduce project density).w (24 C.F.R. §970.6(b).) 
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HUD recently invoked exactly this nuseful life• provision to 

support demolition of three public housing high-rises to be 

replaced by scattered site housing. Project B.A.S.I.C. v. Kemo, 

721 F. Supp. 1501 (D.R.I. 1989). Accepting HUD's arguments, the 

court noted that the law •merely requires that if only a portion 

of a project will be demolished, 'the demolition will help to 

assure the useful life of the remaining portion of the project.'" 

721 F. Supp. at 1509. One argument advanced, which the court 

termed •sensible,• · was that •without the three towers as a 

detrimental catalyst,• the environment and quality of life for 

the remaining households would be enhanced. IS., at 1510. 

Demolition has also been approved by a federal court as a 

"recognized, legitimate• part of a desegregation remedy, 

notwithstanding objections by several hundred plaintiff class 

members. Walker v. HUP. 734 F.Supp. 1231, 1270 (N.D. Tex. 1989). 

Accepting the plaintiffs view that rehabilitation would leave 

vestiges of segregation in place, the court said rehabilitation 

would 

•continue to subject several thousand members of the 
class to the same choice of all black housing in an all 
black area as they were subjected to under de jure 
segregation. . . (and would] not cure the vestige of 
the adverse social and environmental conditions caused 
by the concentration of such a large number of low 
income housing units in this particular area, which is 
also a 1g~ income impacted neighborhood.• 734 F.Supp. 
at 1270. ~ 

--------------------
6/ CHA's proposed rehabilitation of an additional (third) 
building is apparently on a •Fix-As-Is• basis that excludes 
design changes evidently deemed desirable but too costly. As to 
this CHA's consultant says, among other things, 
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CHA also argues (p. 17) that demolition could not be 

accomplished lawfully because, lacking separate appropriated 

funds to replace demolished housing units, it could not submit a 

plan for the one-for-one replacement required by 42 u.s.c. § 

1437p(b) (3). This argument is clearly unsupportable. Nothing in 

the statute requires funds to be appropriated before a demolit i on 

plan is developed, submitted or even approved. In fact, 42 

u.s.c. § 1437p(c)· authorizes HUO to •make available financial 

assistance for app_lications approved under this section," and 

requires HUO •upon approving a plan under subsection (b) (J) •• 

(to] agree to commit (subject to the availability of future 

appropriations) the funds necessary to carry out the plan 

HUO is also required, in allocating assistance for the 

, 

development of public housing, to •give consideration to housing 

that replaces demolished public housing units in accordance with 

a plan under subsection (b) (3) ••. • ~ Thus, a demolition 

application plan clearly does not require the prior appropriation 

of funds • 

• . • Continued ••• 

•The exposed gallaries (of the third building] are a 
life quality, building maintenance and aesthetic 
failure.• 

•The present two-elevator system is not adequate for 
demand.• 

•The building exterior and interior circulation pattern 
seriously limit quality of life for occupants as well 
as appearance in the marketplace.• 

(Consultant Reports supplied by CHA and referred to in ~3 of 
Exhibit 5 to CHA Response.) 
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CHA's related argument that Gautreaux funds could not be 

used for the replacement scattered site units is also wrong. 

Nothing in Gautreaux orders prohibits using allotted funds to 

build scattered site units simply because they would replace 

units of a demolished high-rise. The Gautreaux definition of 

"dwelling units• applies fully as much to scattered site units 

built to replace a demolished high-rise as to any other scattered 

site units. The Receiver currently has funding for more than the 

maximum of 600 hundred units that wculd be needed to replace any 

Lakefront Properties demolished units.1L 

Finally, CHA adds that it would be required to consult with 

affected tenants, tenant organizations and local officials before 

demolition. Such a requirement does not of course indicate that 

lawful demolition would not be possible. 

Plainly, demolition of one or more of the Lakefront 

Properties high-rises, if necessary to accomplish a community 

plan for Kenwood-Oakland, could be lawfully done. 

7/ HOD and CHA both imply that money available for 
rehabilitation of Lakefront Properties high-rises might be 
lost if not used there. (Though CHA "intends" to rehabilitate 
all of the Lakefront Properties high-rises -- HUD Response, p. 7. 
-- funds have so far been allocated for only the first of the 
remaining buildings.) In fact, CHA has desperate rehabilitation 
needs throughout its family public housing system. With a 
waiting list of many thousands, vacancies in CHA's family public 
housing projects (according to information supplied by CHA) 
exceed 5,000! There can be no question but that, if they wished 
to do so, HOD and CHA could find other rehabilitation uses for 
Lakefront Properties rehabilitation dollars. 
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IV. The Memorandum Of Accord Does Not Bar The Relief 
Plaintiffs seek. 

It is clear that the relief to which members of the 

plaintiff class in a desegregation case have been determined to 

be entitled is not subject to withdrawal or curtailment because 
some members of the class would prefer something different.~ 

Thus, it would not matter if, as HUD asserts, the order 

plaintiffs seek would wabrogate• (HUD Response, p. 16) CHA's 

accord with former Lakefront Properties tenants. 

But HUD has m~de no showing that that will happen. It has 

offered no figures concerning how many of the original 

approximately 600 tenant families are still eligible to return to 

the high-rises. The Memorandum of Accord lists a number of 

circumstances under which tenants would not be eligible to 

return: (l) no longer eligible for CHA because of income or 

family composition; (2) prior to moving out were subject to a 

court eviction order; (J) were evicted for cause or lease 

violation during the period of relocation; (4) committed acts 

while relocated constituting a threat to CHA tenants or 

employees; and (5) left owing rent and had failed to resolve the 

arrearage. (!6, Memorandum of Accord.) (With respect to the 

final circumstance alone, a CHA memorandum attached to the 

Memorandum of Accord states that approximat~ly 118 families were 

--------------------
8/ Constitutional rights are not subject to majority vote, 
Hanev v. county Board of Education of Sevier County, Ark., 410 
F.2d 920, 925, 926 (8th Cir. 1969), nor are remedies in class 
action litigation where "there will almost inevitably be dissent 
within a class of litigants." League of Martin v . City of 
Milwaukee, 588 F.Supp. 1004, 1023 (D.C.E.D. Wise. 1984). See 
~, Walker v. HUO, supra, 734 F.Supp. at 1265. 
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then in arrears in rent.) 

Nor has HUD offered figures as to how many families have 

elected to permanently relocate under the Section 8 program (~7, 

Memorandum of Accord), nor how many, having sought in 1986 a 

right to return to the high-rises, might now prefer the option 

not then available -- of scattered-site, single-family townhouses 

in the same neighborhood. 

Absent a sho~ing as to how many families are eligible for 

and still desire to move back to the Lakefront Properties high­

rises, and that all of those could not be housed in the 282 

apartments being rehabilitated, HUD has advanced no basis to 

assert that the relief plaintiffs seek will have any effect on 

CHA's ability to comply with the Memorandum of Accord, let alone 

that that consideration should be decisive. 

conclusion 

Vincent Lane has been a breath of fresh air at CHA and 

plaintiffs have been happy to cooperate with him. We have not 

opposed CHA's plan to get back into development activities~ 

(Order of March 9, 1990.) We have not only worked with CHA to 

foster private management, but have arranged with HUD to have 

$9.5 million made available to CHA to repair deteriorated 

scattered site units as part of the preparation for private 

management. (Order of May 24, 1990.) We do not gladly· or 

lightly place ourselves on opposite sides of the present issue. 

But, unlike these other occasions, we have not been able on 

the present matter to engage CHA in meaningful dialogue. r:or 
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have we been able to discern the reasons for CHA's intransigence, 

seemingly so contrary to its own MINCS interests. 

What plaintiffs do know is that their own golden opportunity 

for 600 scattered site units is at stake, an opportunity they 

must seek to protect. CHA is right in noting that this is but an 

opportunity, a chance; it is not a certainty. But it is certain 

that the chance will be prejudiced, possibly snuffed out, if CHA 

is allowed to proceed to rehabilitate yet more Lakefront 

Properties high rises. (Neither CHA nor HUD seriously contest 

plaintiffs' point, Exhibit I, in this regard.) After 20 years of 

scattered site frustration, surely plaintiffs are entitled not to 

have CHA prejudice that chance without compelling reason to do 

so. Here, we have not been presented with any such compelling 

reason; indeed, analysis suggests that the order plaintiffs seek 

is really in CHA's own MINCS interest. 

Plaintiffs' proposed order is very narrowly drawn. Under 

the continuing jurisdiction of the Court, which could release its 

stay at any time suitable progress was not being shown (quarterly 

reports are proposed to keep the court advised), plaintiffs seek 

only a reasonable time for the community planning process to 

proceed free of the. prejudicial impact of six public housi~g 

high-rises towering above a community that could otherwise become 

a residential haven for 600 Gautreaux families. 
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Neither CHA nor HUD has shown why plaintiffs should not, 

after 20 years of frustration, have the benefit of that golden 

opportunity. 

January 22, 1991 

Alexander Polikoff 
Julie Elena Brown 

Respectfully submitted, 

BUSINESS AND 'PROFESSIONAL PEOPLE 
FOR THE PUBLIC INTEREST 

17 East Monroe Street - #212 
Chicago, Illinois 60603 
312/641-5570 
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Plaintiffs, 66 c 1459 

v. 
Ron. Marvin E . Aspen 

CIDCAGO HOUSING AUTHORITY, 

Defendant. 

REPLY MEMORANDUM IN SUPPORT OF 
CHA'S EMERGENCY MOTION TO CLARIFY INJUNCTION, 

AND RESPONSE TO RECEIVER'S STATEMENT 

~' '. - ; COURT 

This Reply Memorandum responds to each ofParts I through IV of the Plaintiffs' 

Response to CHA Emergency Motion to Clarify Injunction (the "Response"). 

L There Is No Need To "Clarify" The Motion. 

The Chicago Housing Authority' s Emergency Motion To Clarify Injunction (the 

"Motion") asks the Court to declare that the Injunction, properly interpreted, does not apply to 

replacement public housing units funded under HOPE VI. The CHA basically is asking the Court 

for a determination that the Injunction does not bar the CHA from applying for HOPE VI funds, 

as it has been doing for the past three years, and using those funds, as it is about to, in accordance 

with the terms and conditions of HOPE VI neighborhood revitalization programs approved' by 

HUD. 

A. Neither The CHA Nor Plaintiffs 
Have Moved To Modify The Injunction. 

The plaintiffs seek to "clarify'' the issue in order to introduce issues that would 

only be relevant to a motion to modify the Injunction, such as whether the plaintiffs have received 
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"full relief' for the constitutional violation adjudicated in 1968, or whether the "principal objec-

tives" of the Injunction have been met. Response at 11-17. They seek to "clarify" the issue raised 

by the Motion, and assert that "the issue is whether CHA advances any persuasive reason for 

removing [HOPE VI-funded units] from the coverage of the judgment order .. . . " Response at 

3. The CHA has not asked the Court to remove HOPE VI-funded units from the coverage ofthe 

Injunction, and it has no burden of persuading the Court that the coverage of the Injunction 

should be changed. Despite plaintiffs' wish to have the Court treat the Motion as a motion to 

modifY, (Response at -3 n. l , 17), the Motion seeks an interpretation-- not a modification-- of the 

Injunction. 

Plaintiffs also want to avoid the burden of filing their own motion to modifY and 

proving the grounds for modification recently set forth by this Court in its opinion on Section 8 

certificates. See Gautreaux. et al. v. CHAetal., 1997 U.S. Dist. LEXIS 12924, *5-*8 (N.D. ill. 

Aug. 26, 1997) (attached to Memorandum In Support OfThe Chicago Housing Authority' s 

Emergency Motion To Clarify Injunction (the "Memorandum") as Exhibit A). They argue that if 

the Court accepts the CHA's interpretation that HOPE VI-funded units are beyond the scope of 

the Injunction, but agrees that the plaintiffs nevertheless are entitled to such additional relief, then 

( 1) the Court has the inherent power to adjust the remedy under the current Injunction, (Re-

' 
sponse at 13-16), or (2) the Court could treat the Response as plaintiffs' motion to modifY the 

Injunction. 1 Response at 17. Before any modification of the Injunction is considered, it must 

Plaintiffs want the Court to treat the Response as a Motion to ModifY only if the Court 
agrees with plaintiffs that they should win such a motion: "Should the Court be of the view that 
such housing is to be treated as a new and further remedy not presently covered by the; judgment 
order, we request that Part ill of this Response be accepted as plaintiffs' motion for such an 

(continued ... ) 

2 

SAR - 87 
.. I 



first be decided whether a modification is necessary. This will be determined, one way or the 

other, by the Court's ruling on the Motion. The plaintiffs' effort to interject irrelevant issues 

should be rejected. 

B. The Funding Source of New Construction Is Critical. 

The plaintiffs argue that the CHA has improperly framed the issue as "whether the 

judgment order against CHA govem[s] HOPE VI funding and programs," (Response at 1), and 

that the correct issue is whether the construction of replacement units is ·covered by the Injunc-

tion. The plaintiffs propose that the applicability of the Injunction to the construction of new 

units does not tum on the particular HUD funding stream employed; that the construction of new 

units is expressly covered by the Injunction; and that the analysis ends there. Response at 3. In 

other words, plaintiffs want to separate out one part of a fully integrated, complex HOPE VI 

program and subject it to a set of rules that are inherently inconsistent with the programmatic 

requirements and goals of the program; and they see no adverse impact resulting from this. 

The source of funding of the new units is HOPE VI and its requirements and goals 

must be considered in determining the scope of the Injunction. The HOPE VI program is 

designed to create viable neighborhoods through community-based rehabilitation and reconstruc-

tion projects where distressed housing is located, by (1) demolishing the worst buildings that 

economically cannot be rehabilitated; (2) creating mixed-income replacement housing; (3) 

requiring one-third ofthe demolished housing units to be replaced by Section 8 certificates; (4) 

requiring consideration ofthe preferences of public housing tenants; (5) allowing tenants to 

\ .. continued) 
exercise ofthe Court's equity power." Response at 17. They do not want to risk losing such a 
motion on the basis of the record they have made. 
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choose where they want to live; ( 6) requiring local government economic support of the program; 

(7) permitting the concurrent use of funding for community-based housing redevelopment and 

reconstruction of public housing provided under the Housing and Community Development Act 

of 1992, 42 U.S . C. § 5301 et seq.; and (8) providing substantial funds (20% of the grant plus 

15% of that amount contributed by the City) for a community services program that has been ap-

proved by the Commission on National and Community Services, and for supportive services such 

as job training services. See HOPE VI and HUD HOPE VI Handbook (Attached to Memoran-

dum as Exhibit B). 

This is the public housing program that Congress is willing to fund. The 

construction of replacement housing is one part of Congress' complex solution for the poorest 

neighborhoods -- neighborhoods that are economically and socially isolated and contain severely 

distressed, high-density public housing. HOPE VI focuses on neighborhoods.2 In contrast, the 

Injunction does not purport to provide a remedy for these neighborhoods located in Limited 

Areas. It provided for just the opposite: the creation of new scattered-site public housing in 

General Areas, originally on a three to one ratio, outside of the very neighborhoods that Congress 

2 This focus on specific neighborhoods is ignored by the plaintiffs throughout their 
Response, but it is critically important and cannot be denied. For example, as noted in 42 U.S .C. 
§ 14371 (attached to the Memorandum as Exhibit B): 

Pub. L. 102-389, Title II, Oct. 6, 1992, 106 Stat. 1579 provides .. . $300,000,000 
shall be for grants to carry out an urban revitalization demonstration program involving 
major reconstruction of severely distressed or obsolete public housing projects, to be 
administered by local public housing agencies: Provided, That such funding shall be made 
available to up to 15 cities . .. ; Provided further, That no more than $50,000,000 shall be 
provided to each participating municipality; Provided further, That no more than 500 units 
shall be funded for each participating city and such units shall be located in up to 3 
separately defined areas containing the community's most severely distressed projects. 
including family high-rise programs . . . . (emphasis added). 
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wants revitalized through its series ofHOPE VI programs. The Injunction and HOPE VI cannot 

both govern the CHA' s HOPE VI projects. Removing one part of the program and subjecting it 

to the locational requirements of the Injunction would destroy the entire HOPE VI program. 3 

II. The Injunction, Properly Interpreted, Does Not 
Apply to HOPE VI-Funded Public Housing Units. 

The CHA' s position is that the Injunction applies to newly constructed units that 

add to the CHA' s aggregate housing stock, and does not apply to replacement housing funded 

under a new federal program, initiated by Congress decades after the Injunction issued, and 

targeted at addressing the deterioration oflarge, public housing projects. Memorandum at 13-

17. Plaintiffs would look only to one provision of the Injunction, the definition of "Dwelling 

Unit," defined as any unit of housing initially made available for occupancy after the entry of the 

Injunction, and to the absence of any provision that refers to "replacement" housing. Response 

at 2-3 . Based on the theory that all newly-constructed public housing is the same, the plaintiffs 

end their inquiry and conclude that HOPE VI-funded units, being new construction, are covered 

by the Injunction. Response at 3. 

3 Plaintiffs are clearly wrong in contending that there is no such inconsistency between the 
Injunction and HOPE VI because ( 1) HOPE VI has no locational requirements so that the CHA 
could choose to submit a plan that included building 50% of the new units in General Areas 
(Response at 4), or (2) the CHA could get a waiver of the Injunction's proscriptions in ord.er to 
construct new units in Limited Areas. Response at 5-6. HOPE VI has clear locational 
requirements, see supra note 2, and any waiver process subjects the CHA to negotiating the 
contours and details of the entire program with the plaintiffs, who would seek to fashion the 
program so that it promotes their goal ofintegration. The plaintiffs' goal of achieving integration 
of public housing tenants in General Areas is absolutely inconsistent with the HOPE VI program 
that promotes both economic and racial integration through the revitalization of inner city 
neighborhoods. The Injunction should be looked at for what it requires and prohibits, not what 
could possibly happen if the CHA applied for a waiver ofthe Injunction. Plaintiffs' suggestion 
that a wavier could solve the problem merely highlights the fact that HOPE VI is inconsistent with 
the Injunction's locational restrictions. 
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The CHA does not disagree that a "Dwelling Unit" is a public housing unit made 

available for occupancy after the entry of the Injunction, and that HOPE VI-funded units, being 

made available for occupancy 30 years later, would come within the definition. But that only 

begins the inquiry as to the proper interpretation of the Injunction. Newly constructed housing 

units are treated differently by the local public housing agencies and the federal government: if 

the unit adds to an authority's housing stock, it is considered "new" housing; but if the unit 

replaces existing housing stock, it is considered "replacement" housing. 4 HOPE VI deals 

exclusively with replacement housing, and even more specifically, with replacement housing built 

for a specific purpose. 

The plaintiffs contend that there is no distinction between new and replacement 

housing. The absence in the Injunction of a reference to replacement housing is understandable; 

in 1969 replacement housing was not an issue. It is undisputed that the Injunction' s remedy is to 

require the building of new units that would add to the CHA' s 1969 public housing stock, and 

leaves the modernization and rehabilitation ofpre-1969 public housing to the CHA. The Injunc-

tion does not directly answer the question of whether it covers or leaves to the CHA replacement 

of demolished public housing funded under a new federal law that focuses on the revival of neigh-

borhoods, isolated in poverty and suffering from extremely distressed, high-density public 

4 Many funding decisions depend on the size of a housing authority's aggregate housing 
stock, and the authority's competency record with regard to its aggregate housing stock. See 42 
U.S .C. §§ 1437/(d)-(p), 1437p. For example, the criteria for receiving federal funding to add to 
or to demolish aggregate units of housing stock is distinct from the criteria that a housing 
authority must meet to receive funding to revitalize or rebuild its aggregate housing stock, and 
Congress each year specifies the amount of money available for these different tasks. See 42 
U.S .C. §§ 1437b, 1437c, 14371, 1437p. 
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housing. For this reason, the Injunction requires an interpretation to determine whether it 

prohibits the CHA from participating in this new federally-funded program. 

The answer depends on analysis of the factors that courts take into account in 

interpreting injunctions, including the intent of the drafter of the injunction, and the history of its 

enforcement. These factors support the CHA' s interpretation of the Injunction. 

A. The Drafter's Intent. 

The CHA' s Memorandum demonstrates that Judge Austin, in crafting the 

Injunction, attempted to desegregate Chicago's public housing by forcing the CHA to increase the 

housing stock in the General Area, and not by requiring the destruction or the retirement over 

time of the housing stock in the Limited Areas, as he could have, or barring the CHA from 

receiving federal funding, as he was specifically requested to do by the plaintiffs. See Memoran­

dum at 13-16. 

The plaintiffs argue that the intent of the drafter of the Injunction is not relevant in 

interpreting the scope of relief provided under the Injunction: "The judgment order is not a 

consent decree to be construed or 'interpreted' as a bargain between parties . . . it is a remedial 

desegregation order entered after an adjudication ofliability." Response at 10. This argument 

has been squarely rejected in this Circuit. Both parties cite to Youakim v. McDonald, 71 F.3d 

1274, 1283 (7th Cir. 1995), for the proposition that injunctions, "like other disputed writings, are 

to be construed in their proper context . .. . " Memorandum at 15; Response at 9 n.8. The 

injunction being interpreted in Youakim was a judgment order-- not a consent decree, 71 F.3d at 

1283, and the goal in interpreting an injunction is to determine the intent of its drafter. See 

Florida East Coast Ry. Co. v. CSX Transp .. Inc., 42 F.3d 1125, 1129-30 (7th Cir. 1994). Clearly 
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injunctions that result from adjudications are subject to judicial interpretation in the same way as 

consent decree judgments. 

B. History of Enforcement. 

The history ofthe enforcement ofthe Injunction, set forth in the CHA's Memoran­

dum at 12-13, demonstrates not only the existence of a relevant distinction between development 

funding and modernization funding (such as HOPE VI), but also that the Injunction itself has been 

interpreted as respecting and even adopting that distinction. 

(1) Federal Public Housing Regulatory Scheme. 

It is the source of funding for any particular public housing project that distin­

guishes new from replacement housing. Compare 42 U.S.C. §§ 1437b, 1437c, 1437/, 1437p. A 

housing authority that has been granted funding for a particular purpose under a specific program 

cannot use that funding for any other purpose~ the funds must be used in accordance with the 

terms and conditions of the program. Plaintiffs' assertion that "newly developed public hrJusing, 

whatever its manner of development or source of funding" is all just "good, old, familiar public 

housing," (Response at 3, 4, 5) entirely ignores the regulatory scheme in which the Injunction has 

been enforced in the last two decades. 

It also ignores the political fact that in 1969 the Congressional policy was to add 

to the nation's aggregate public housing stock, and today Congress has determined that it will not 

fund any increases to the existing public housing stock. See Plaintiffs' Motion To Modify, filed 

March 21, 1997, ~ 4 ("virtually no new incremental funding for public housing construction is 

being provided by Congress"). 
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Finally, plaintiffs' argument ignores the momentous change in the development of 

public housing that HOPE VI was intended to provide. As the HOPE VI Guidebook states: 

HOPE VI was originally conceived as a demonstration program which would promote 
fundamental changes in the way PHAs developed and administered public housing, and in 
the way HUD related to those PHAs. Its purpose was and remains to revitalize severely 
distressed or obsolete public housing developments. HOPE VI is a key ingredient in the 
Department ofHousing and Urban Development's Transformation of Public Housing 
efforts. 

Exhibit Bat l.A.l, attached to Memorandum. There is no such thing as good old public housing 

that has existed unchanged from 1969. 

(2) Prior Waivers 

Plaintiffs also argue that two past waivers of the Injunction jointly sought by the 

parties in conjunction with the building of replacement units at Homer and Lawndale, demon-

strate that the Injunction "covers" the building of replacement housing in Limited Areas. 

Response at 5, 8-9. Plaintiffs' reasoning is flawed. At the time the waivers were sought, the 

issue was not whether the Injunction covered the building of replacement housing in Limited 

Areas. The Lawndale units were built with "development" funds. Congress did not subject 

development funds to the same restrictions that it has now placed on HOPE VI funds. The 

development funds used at Lawndale could have been used to build scattered-site housing. 

Indeed the terms of the Injunction required the CHA to use those funds to build scattered-site 

housing. Because of the Injunction, the CHA had to seek a waiver (to which plaintiffs agreed) to 

use, in a Limited Area, funds that were otherwise available for scattered-site housing. 

HOPE VI funds are not "otherwise available" for scattered-site housing. Such 

funds are made available only for specific, approved projects and no diversion of money from the 
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scattered-site housing program to the rehabilitation/reconstruction projects is required. The CHA 

does not have to seek a diversion of funds intended for building units in the General Areas, and, 

therefore, a waiver of the terms of the Injunction with regard to HOPE VI funding would not be 

necessary. 5 No agreement among the parties and no order of this Court can alter the restrictions 

that Congress has placed on the use ofHOPE VI funds. See Alliance To End Repression v. City 

of Chicago, 742 F.2d 1007, 1019 (7th Cir. 1984); Mobil Oil Com. v. Higginbotham, 436 U.S. 

618, 625-26, 98 S. Ct. 2010, 2015 (1978). Plaintiffs' disagreement is with Congress' s limitations 

on HOPE VI funding; not with the CHA. Cf United States v. Board ofEduc. of the City of 

Chicago, 11 F.3d 668 (7th Cir. 1993). 

(3) Gautreaux v. Romney 

The Memorandum refers to the Seventh Circuit' s past treatment of a specially-

funded program similar to HOPE VI, the Model Cities Program, in Gautreaux v. Romney, 457 

F.2d 124 (7th Cir. 1992). Memorandum at 13 n.9. Plaintiffs' response is that Model Cities funds 

were not used to build new housing. Response at 6 n. 5. This is irrelevant to the import of 

Romney. 

In Romney, the Gautreaux plaintiffs sought to bar HUD from releasing (i.e., the 

CHA from using) Model Cities funds. Those funds had been awarded to the CHA by HUD, and 

Plaintiffs also argue that "[i]t would indeed be a novel application of equitable principles if 
defendant could avoid remedial obligations simply by changing the form of their programs." 
Response at 4 n.3. HOPE VI is not a CHA program. It is a federal program. Most local housing 
authorities' "programs" are defined by federal programs. Without federal funding, and compli­
ance with the requirements of the federal programs, there would be no local public housing 
programs. The CHA has not changed its program from building scattered-site units in General 
Areas to building replacement units in Limited Areas. The first program is no longer being funded 
by Congress. Only the new program is being funded. 
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HUD was prepared to release $26,000,000 to the CHA for use in accordance with the Model 

Cities legislation. Plaintiffs attempted to stop the release of funds to the CHA, arguing that the 

funds should not be released until the CHA came into compliance with (or at least into better 

compliance with) the Injunction. The Seventh Circuit ruled against the plaintiffs on the ground 

that the CHA' s participation in a national demonstration program could not be conditioned on 

compliance with the Injunction, where the Injunction was designed to remedy a harm not related 

to the implementation of the demonstration program: "The District Court here proceeded [in 

enjoining the Model Cities Program] as though HUD, in some court proceeding, had been found 

guilty of some wrongdoing in administering the Model Cities Program in Chicago. This, of 

course, is not the case." Id. at 127. 

Nor is it this case. No wrongdoing is associated with HOPE VI. HOPE VI, like 

the Model Cities Program, is a demonstration program created by Congress as an experiment in 

revitalizing certain urban neighborhoods, including in the case of Chicago, the neighborhoods in 

which the Robert Taylor Homes are located. As in Romney, the CHA' s ability to participate in 

the HOPE VI program should not be conditioned on compliance with the Injunction, when the 

Injunction and H<?PE VI were designed to remedy different harms. 6 

The plaintiffs have not sought to enjoin CHA' s participation in the HOPE VI 

program or from spending any HOPE VI funds in a manner that does not accord with the 

6 The harm resulting from the unconstitutional conduct of the CHA to which the Injunction 
was directed was the lack of opportunity for African Americans to reside in public housing in the 
General Areas. The remedy fashioned by Judge Austin was to require substantial new building in 
General Areas. HOPE VI's goal is to remedy conditions that did not exist in 1968 but that now 
exist in neighborhoods that have a concentration of poverty and high density public housing -­
public housing that is no longer economically viable and which, under new federal rules, has to be 
demolished and replaced, rather than rehabilitated. 
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Injunction. 7 However, the reality of the situation is the same as in Romney. The CHA cannot 

participate in HOPE VI and comply with the Injunction at the same time. The plaintiffs disinge-

nuously claim that because HOPE VI has no locational requirements, the CHA could apply for a 

HOPE VI program that meets the terms of the Injunction (50% new units in General Areas). 

Response at 20. 

This ignores the requirement that HOPE VI programs concentrate on neighbor-

hoods, as well as the highly competitive nature ofHOPE VI. It is a voluntary program in which 

housing authorities compete for funding that is awarded based on the quality of the programs pro-

posed by the authorities. The remedial scheme of the Injunction is so inconsistent with the 

programmatic requirements of the HOPE VI program that any application that provided for 

locating 50% of the units in General Areas would not meet HOPE VI requirements. The plaintiffs 

may not have filed a motion to enjoin the CHA's use ofHOPE VI funds, but they are seeking the 

functional equivalent of such an injunction. 

(4) Plaintiffs' Own Actions 

The Memorandum pointed to certain actions of the plaintiffs that the CHA argued 

were consistent with its interpretation of the Injunction. Memorandum at 16-18. Plaintiffs 

disagree with the CHA's description of their conduct. Response at 5-8 . The CHA stands by its 

version of the events as described in the Memorandum. Response at 7 n.6. However, the Motion 

does not require resolving factual disputes. 

7 Of course, the Injunction, entered only a few months after the enactment of the Fair 
Housing Act, had the general goal of racial integration. Today, a suit like Gautreaux alleging 
racial segregation in federally-funded public housing would be brought against HUD under the 
Fair Housing Act. 
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Some actions of the plaintiffs, however, are not in dispute. First, the CHA pointed 

out that : 

[I]n the recent litigation over Section 8, plaintiffs argued to this Court that funding for the 
scattered-site building program was almost exhausted. Motion To Modify Judgment 
Order, filed March 21, 1997, ~ 4. This statement was made in the face of nearly $120 
million unspent dollars ofHOPE VI funding, and the fact that the scattered-site building 
program permits building of scattered-site housing in the Limited Areas in which HOPE 
VI work is taking place. Thus, plaintiffs as recently as six months ago, did not appear to 
believe that HOPE VI money could be used for the Gautreaux scattered-site housing 
program or that HOPE VI was somehow governed by the Injunction. 

Memorandum at 16. ~response, the plaintiffs state that their "explicit reference, which CHA 

ignores, was to 'incremental funding ' as one of two 'principle' (sic) remedial mechanisms."8 

Response at 8 n. 7. The CHA respectfully disagrees. The principal theme of plaintiffs' motion 

was that without the Section 8 remedy, the provision of a remedy under the Injunction would 

cease. See. e.g., Plaintiffs' Reply Brief In Support Of Motion To Modify CHA Judgment Order, 

filed July 27, 1997, at 5 ("[There will not] be future HUD set-asides to fund scattered-sites, the 

Gautreaux Section 8 Program, or other Gautreaux desegregation opportunities.") (emphasis 

added) . 

Virtually all of the CHA' s money comes from the federal government through 

HUD. Thus, the CHA interprets plaintiffs' statement as meaning that, absent HUD' s Section 8 

program, there is currently no federal funding available to be used for "Gautreaux desegregation 

opportunities." This must mean that HOPE VI money is not available for Gautreaux desegrega-

8 Paragraph 4 ofPlaintiffs' Motion To Modify states that there is an "impending exhaustion 
of scattered-site funds (virtually no incremental funding for public housing construction is being 
provided)." Scattered-site building is, of course, the remedy provided by the Injunction. The 
above-quoted sentence appears to, at most, predict the ending of funding for the remedy provided 
in the Injunction. At the very least, the sentence links the scattered-site remedy to "incremental 
funding for public housing," that is, to funding for new or aggregate increases in public housing. 
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tion opportunities. If the plaintiffs believed otherwise, they easily could have enlarged their 

motion to include both the Section 8 and HOPE VI programs, since their arguments would be 

substantially the same on each program. The undisputed fact is that the plaintiffs knew that years 

earlier the CHA had applied for and obtained HOPE VI funding, and they chose to limit their 

motion to Section 8. 

Plaintiffs second telling act is their failure to act when the CHA applied for HOPE 

VI funding in 1993, 1996 and 1997. The 1987 order appointing the Receiver clearly prohibits the 

CHA from making "applications" for federally-funded "development programs." Order Appoint-

ing Receiver (August 14, 1987) at C, ~ 2(a)(i).9 The CHA's HOPE VI applications were for 

programs that did not meet the locational requirements of the Injunction. Yet the plaintiffs did 

nothing. The plaintiffs agree that they did nothing but they excuse their inaction because, they 

say, they were respecting that the limits of the Injunction require a practical accommodation. 

They state: 

This is correct; a decent respect for the limits of the judgment order requires a practical 
accommodation -- to which CHA initially agreed -- between CHA' s entitlement to control 
HOPE VI funds not subject to the judgment order (e.g., for social services) and the 
Receiver's responsibility respecting HOPE VI-funded new public housing that is subject to 
the order. Moreover, the applicability of the judgment order cannot be detennined 
definitely at the HOPE VI application stage; HOPE VI applications, once granted, may be 
and have been subsequently amended before a final commitment of funds . 

Response at 8. 

9 The question of the Receiver's authority over HOPE VI programs in not yet ripe because 
it depends, in part, upon the interpretation of the Injunction sought here. IfHOPE VI is not 
covered by the Injunction, it is axiomatic that the Receiver lacks authority to implement HOPE 
VI. As indicated in the Memorandum at 10 n.7, in the event that the Court detennines that the 
Injunction covers HOPE VI, the CHA will ask the Court to clarify the Receiver's authority over 
HOPE VI, or alternatively to amend the order appointing the Receiver. Such motions would 
require extensive briefing by the parties. 
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What incredible back-pedaling. Each ofthe CHA's HOPE VI applications focused 

on a particular neighborhood that contained some of the worst public housing in the City, and 

asked for funding to revitalize that neighborhood in accordance with HOPE VI's complex 

requirements. Each called for the replacement of some demolished units with new units on site. 

All new construction was designated for neighborhoods that were in Limited Areas. No applica-

tion called for the building of any new units in any General Area. The plaintiffs cannot seriously 

seek to excuse their inaction to a "respect for the limits of the [Injunction]" or to some possibility 

that the CHA' s application at some later date would be metamorphosed into a proposal consistent 

with the Injunction. 10 

The bottom line is that neither the plaintiffs nor the Receiver seriously contested 

the CHA' s right to apply for and implement HOPE VI programs outside the scope of the 

Injunction. The very best example of this is Cabrini Green. The plaintiffs admit that the HOPE 

VI Cabrini project has gone forward without any involvement of the Receiver because the CHA 

and the Receiver never entered into a contract under which the Receiver would act as "develop-

ment manager." Response at 6. The plaintiffs then state that "since the Receiver is in fact 

involved in the development of the new public housing portion of Cabrini HOPE VI activities, it 

has chosen to continue to try to work out suitable arrangements with CHA without seeking the 

Court's intervention." Response at 6. The Receiver, however, has admitted that the CHA has 

10 The notion that the plaintiffs have the right to enforce or not enforce the tenns of the 
Injunction based on their own concept of a "decent respect" for the limits of the Injunction shows 
that the Injunction is ambiguous and requires a proper interpretation regarding its applicability. 
An injunction cannot be so vague and unenforceable that one of the parties is entitled to forego 
enforcement proceedings out of its own concept of a "decent respect" for the limits of the 
Injunction. 
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never entered into any contractual relationship with the Receiver, and that the Receiver has no 

role at Cabrini except for a minor role in connection with the negotiation of 40-year leases of 

privately-developed housing units in the Cabrini-Green areas. The Receiver' s Statement 

Regarding the Chicago Housing Authority's Emergency Motion to Clarify Injunction filed 

December 19, 1997 ("Receiver's Statement") states: 

The Receiver agreed to work with the CHA to prevent the loss of these units, despite the 
fact that the CHA did not involve the Receiver in the lease negotiations. The Receiver has 
prepared and submitted to HUD a development proposal to obtain final HUD approval. 

Receiver' s Statement" at 9. There is no dispute that the Receiver has had no development role at 

Cabrini. Despite the fact that the Receiver has asked for a "developer' s fee," based on the size of 

the entire Cabrini redevelopment project, as its "fee" for the minimal assistance it provided in 

connection with the lease of 140 units, the CHA has consistently refused to pay a developer' s 3% 

fee to the Receiver. The fact is that the Receiver has had no role in the Cabrini HOPE VI project. 

ID. Plaintiffs Have Neither Pleaded Nor 
Proved a Basis for Modifyine the Injunction. 

Plaintiffs have not filed a motion to modify the Injunction, and a brief in opposition 

to a motion cannot be transformed into a separate motion, yet they devote 7 pages and multiple 

page affidavits to arguing that HOPE VI-funded housing is needed to "reach the unachieved 

remedial goal in this case." Response at 11-17. While the plaintiffs purport to make the case for 

a modification to include HOPE VI-funded units, they fall short of even pleading the evidence 

required for the Court to even consider modifying the Injunction. Less than six months ago, this 

Court set forth the standard by which a motion to modify must be judged: 

In order to prevail on a motion to modify the judgment order, the plaintiffs must show that 
the "principal objects" of the order have not been achieved . ... Importantly, even if the 
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"principal objects" of the original order have not yet been fully achieved, we must consider 
whether other reasons outside the control of the defendant have prevented success and 
whether adherence to, rather than modification of, the current injunction may be the most 
fair alternative. 

* * * * 

While it might be expedient to simply accept the plaintiffs' assertion that "the vast majority 
of CHA' s family public housing still consists of the same segregated units, in the still 
segregated neighborhoods," as well as the plaintiffs' unstated assumption that the 
allegedly segregative situation is entirely a result of CHA' s original discrimination, we 
must insist on specific facts supported by evidence. For example, relevant information to 
test the first assertion would include the number of public housing projects that remain 
predominantly white and the number of projects located in the Limited Area and the 
General Area. If the evidence shows that segregation in public housing still exists, then 
we must explore the link between the current segregation and CHA' s original discrimina­
tion, past remedial efforts (or lack thereof), current remedial efforts, and future plans. For 
example, we would examine the quantity and location of affordable land in the General 
Area remaining for site selection, the effects of private decision making on the current 
segregative state, and the effects of the shift in demographics over the years. 

Gautreaux v. CHA, 1997 U.S. Dist. LEXIS 12924, *5-*8 (N.D. lll. Aug. 26, 1997) (Attached to 

Memorandum as Exhibit A). 

While the issue has no bearing on the Motion, the CHA points out that the 

plaintiffs' assertions and the "evidence" they cite do not address sufficiently whether there is 

existing segregation, and, if any, whether it can be proximately linked to the CHA's original 

discrimination. To show segregation, the plaintiffs state that 991;2% of the CHA's total family 

units in 1968 were located in Limited Areas, and today the percentage is 85%. That does not 

establish that the CHA' s public housing system is still segregated. The cited "statistic" would 

have to be compared against the growth of the African American population and the decline of 

the majority population that has occurred over the years. Segregation is a relative concept, 

depending upon, among other things, the demographics of the City and region as a whole, 
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patterns of residential segregation and/or desegregation within the City as a whole, the demo­

graphics of the CHA' s tenant and applicant population, and the current demographics of the 

formerly all "White" CHA developments. See id; see also Freeman v. Pitts, 503 U.S . 467, 494-

95, 112 S. Ct. 1430, 1447-48 (1992). 

The plaintiffs have not addressed many of the factors the Court has stated must be 

considered with regard to the link between current alleged segregation and the CHA' s past 

discrimination. They only argue that "[s]ince all oftoday's units located in Black neighborhoods 

are the identical units found by Judge Austin to have been wrongfully sited, today' s racial 

imbalance in unit location is directly and causally linked to CHA' s original wrong." Response at 

12 (citation omitted). This clearly does not show a link between the past and the present. 

The fact that the CHA has not demolished units in the Limited Areas does not 

demonstrate anything about the overall racial balance of Chicago's public housing system. Judge 

Austin did not order the CHA to tear down housing in Limited Areas, and in fact, he permitted 

the CHA to continue to erect new housing in Limited Areas. Moreover, any lack of progress 

during. the past 10 years occurred on the Receiver's watch. Since the Receiver had free reign to 

construct public housing in General Areas, to the extent it was not able to build more units, it 

probably was not possible to build more. This alone severs the current statistics from the 1969 

statistics. 

Because the plaintiffs have not presented any evidence regarding all of the factors 

relevant to determining if the City's public housing system is still segregated, or any link to the 

CHA' s conduct, the plaintiffs have not made even a prima facie case for modification. 
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IV. Federalism/Separation of Powers 

The CHA has already submitted to HUD and HUD has already approved the 

CHA's HOPE VI plans that do not contemplate one-for-one scattered-site building, 11 and in fact 

require most of the building to take place in the Limited Areas. These plans are consistent with 

Congress's intended use ofHOPE VI to revitalize neighborhoods such as those in the Limited 

Areas. Clearly, the imposition of the Injunction on HOPE VI would have perverse results in 

direct conflict with the goal ofHOPE VI intended by Congress when it created the program. 

Memorandum at 18-19. 

Finally, the CHA has the right and the responsibility to "make the most" of the 

federal funds that the federal government has made available to Chic.ago and the State of Illinois 

for assistance with public housing. Today, HOPE VI money is available for the revitalization and 

rehabilitation of certain neighborhoods in which large public housing projects are located. 

Funding that can be used for such projects may not be available in the future. For example, the 

CHA may not be able to use future funding for the development of more aggregate units of public 

housing in the Limited Areas that are now benefitting from HOPE VI. While a federal court can 

enjoin a housing authority from violating the constitution, it should not enjoin a housing authority 

from making efficient use of federal housing dollars. See Hoover v. Wagner, 47 F.3d 845, 850 

11 The HOPE VI application process required the CHA to submit its plans for HOPE VI 
funding at the time of the application; this is so because the HOPE VI program is a competitive 
funding program. The CHA could not have submitted as a part of its HOPE VI applications a 
plan to build one-for-one scattered-site housing, as required by the Injunction. HOPE VI's 
programmatic requirements would not permit such a plan. See supra note 2. And, even if HOPE 
VI would technically permit such a plan, it is clear that the CHA simply would not have been 
competitive with other housing authorities (and thus would not have obtained any HOPE VI 
funding) if it had submitted such a plan. 
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(7th Cir. 1995). The HOPE VI program has not been "tainted" with discrimination. Accordingly, 

the State oflllinois and the City of Chicago (through the CHA) should be permitted to maximize 

their use of federal funds over time, for the benefit of the collective interests of the CHA' s 

tenants, many of whom are plaintiffs in this case. 12 

12 Cf Romney, 457 F.2d at 127 (the district court should not have "ignored the interests of 
poor people, mostly black, intended by Congress to be the beneficiaries of the Model Cities 
Programs, while seeking enforcement of a timetable for the erection of housing units in white 
areas which, although laudable, could not be achieved in time to prevent the catastrophe 
threatened by the District Court's order terminating federal funds to a program not found to be 
discriminatory.") 
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Conclusion 

For the reasons stated in its Memorandum and this Reply, the CHA respectfully 

requests that this Court grant the CHA' s Emergency Motion to Clarify the Injunction and declare 

that the Injunction does not apply to the CHA's applications for and use ofHOPE VI funds . 

Jerome Butler 
General Counsel 
Chicago Housing Authority 

0134301.07-cbicagoSIA 

Respectfully submitt~ 
I 

Susan tzendannet: 
Nancy S. Eisenhauer 
Tracy Staidl 
Skadden, Arps, Slate, Meagher & Flom (illinois) 
333 W. Wacker Drive, Suite 2100 
Chicago, illinois 60606 
(312) 407-0700 

Counsel for Defendant 
ClllCAGO HOUSING AUTHORITY 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

DOROTHY GAUTREAUX, et al., 

Plaintiffs, 
·:_I CT '=' i99i 

v. 
SKA~-:c: ;·'li . /•.Rt='S, SLATE. 

No. 66 C 1459 :'•l ::.AG~~R & FLOM 
Chief Judge Aspen 

CHICAGO HOUSING AUTHORITY, 

Defendant. 

RESPONSB ' OP TBB ~TBD STATES DBPARTXBHT OP HOUSING AND 
URBAR DEVELOPMENT TO CHICAGO BOUSIBG AUTHORITY'S 

EMERGENCY HOTIOB TO CLARIFY IBJUBCTIOH 

on September 30, 1997, the Chicago Housing Authority ("CHA") 

filed an emergency motion requesting clarification of the 1969 

remedial order entered against CHA. For the reasons set forth in 

its supporting memorandum, CHA sought confirmation that the 1969 

order does not govern CHA's HOPE VI funding and programs and that 

such funding and programs are not part of the remedial relief 

granted to plaintiffs in this case. 

CHA alleges that the emergency was caused by HUD's inclusion 

of a requirement for court approval in its September 18, 1997 

letter approving CHA's revised Revitalization Plan and Budget for 

the Cabrini-Green HOPE VI/Urban Demonstration Program. That letter 

stated "that within 30 days of the date of this letter, CHA provide 

evidence that the (Gautreaux] plaintiffs and Court have 

approved or have no objection to the development/acquisition of 

replacement public housing in the quantities and locations proposed 

in the HOPE VI Revitalization Plan". See Exhibit A, Declaration of 

Kevin Marchman, !! 1&2. 
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The stated requirement did not, and was not intended, to 

reflect any independent determination by HUD that CHA's HOPE VI 

program was covered by the 1969 judgment order. Rather the purpose 

of the quoted passage was to insure that CHA promptly obtained 

plaintiffs' agreement to the Authority's understanding of the Order 

or alternatively obtain appropriate clarification from the court. 

Exhibit A, ! 3. 

HUD believes that CHA presents substantial arguments raising 

serious question as to whether the 1969 judgment order governs HOPE 

VI funding and programs and whether the court intended its remedial 

order to encompass HOPE VI funding and programs. HUD has a strong 

interest in insuring that the Cabrini-Green HOPE VI/Urban 

Demonstration Program proceeds promptly and that this 

implementation not conflict with the judgment order entered against 

the CHA in this case. To that extent, HUD supports CHA's motion 

for clarification of the 1969 judgment order. 

Respectfully submitted, 

SCOTT R. LASSAR 
United States Attorney 

2 

/ 

AWZENSKI 
United St es Attorney 

219 South Dearborn Street 
Chicago, Illinois 60604 
(312) 353-1994 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

Eastern Division 

DOROTHY GAUTREAUX, et al. 

Plaintiffs 

V. NO. 66 C 1459 

CHICAGO HOUSING AUTHORITY 

Defendant 

DECLARATION OF KEVIN MARCHMAN 

I, Kevin Marchman, the Acting Assistant Secretary for Public 

and Indian Housing of the United States Department of Housing and 

Urban Development hereby declare under penalty of perjury, based 

upon my personal knowledge and information provided to me by my 

staff: 

1. My Deputy Assistant Secretary for Public Housing 

Investments, Elinor R. Bacon, issued a September 18, 1997 letter 

approving the Chicago Housing Authority's (CHA) Revitalization 

Plan and Budget for the Cabrini-Green HOPE VI/Urban Demonstration 

Program. I have been advised that this letter is referenced in 

paragraph 7 of CHA's Emergency Motion To Clarify Injunction. 

2. The letter contains a requirement that by October 18, 

1997, "CHA provide evidence that the Plaintiffs and the Court in 

the Dorothy Gautreaux, et al., case have approved or have no 

objection to the development/acquisition of replacement public 

housing in the quantities and locations proposed in the HOPE VI 

Revitalization Plan." 
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3. That requirement does not reflect any independent 

determination by the Office of Public and Indian Housing that the 

HOPE VI program was covered by CHA's judgment order. It has been 

my understanding that the CHA believed that the HOPE VI program 

is excluded from that order. The purpose of the requirement was 

to insure that CHA promptly obtain the plaintiffs' agreement to 

that position or to seek a clarification from the Court. HUD has 

an interest in insuring that the Cabrini HOPE VI program be able 

to proceed promptly and that it not conflict with the CHA's 

judgment order. 

Executed on: 

K7tin Marchman 
A t1ng Ass1stant Secretary for 

Public and Indian Housing 
U.S. Department of Housing and 

Urban Development 
451 Seventh Street, S.W. 
Washington, D.C. 20410 

OCT I 4 rggr 
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AFFIDAVIT OF MAILING 

STATE OF ILLINOIS 
ss 

COUNTY OF COOK 

MARY ANNE MARTIN being fir~t duly sworn on oath deposes and 

says that she is employed in the Office of the United States 

Attorney for the Northern District of Illinois; that on the 20th day 

of October 1997, she placed a copy of RESPONSE OF THE UNITED STATES 

DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT TO CHICAGO HOUSING 

AUTHORITY 1 S EMERGENCY MOTION TO CLARIFY INJUNCTION in a postage 

prepaid envelope addressed to each of the following named 

individual(s} and caused each envelope to be deposited in the United 

States mail chute located in the Everett McKinley Darken Building, 

Chicago, Illinois on said date at the hour of 5:00 p.m. 

To: See Attached Service List 

D SWORN TO before 
me this h day of October, 1997 , _ 

:; - ) 
- ./7J) - # -1./"~ /: /' 
~;'<'-e----N_/ e //I'd-<-;:<;- &<:...«---::' , 

NOTARY PUBLIC 
My Commission EX~J·~~~~~~~ww--~~r-• ..,. II 

OFFICIAL SEAL" 
CATHERINE A MANAHAN 
NOTARY PUBliC, STATE OF IlliNOIS 

MY COMMISSION EXPIRES 4/26/2rnJ 
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SERYICE LIST 

1. Alexander Polikoff, Esq. 
Business & Professional People 

for the Public interest 
17 East Monroe street, suite 212 
Chicago, Illinois 60603 

2. susan Getzendanner, Esq. 
Skadden, Arps, Slate, Meagher 

& Flom (Illinois) 
333 w. Wacker Drive, suite 2100 
Chicago, Illinois 60606 
counsel for CBA 
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CERTIFICATE OF SERVICE 

I, Nancy Eisenhauer, an attorney, hereby certify that on Monday , 

August 17, 1998, I caused a copy of the foregoing SUPPLEMENTAL APPENDIX 

TO REPLY BRIEF OF DEFENDANTS-APPELLANTS CHICAGQ 

HOUSING AUTHORITY AND JOSEPH SHULDINER to be served by hand delivery 

on counsel listed below: 

Alexander Polikoff, Esq. 
BUSINESS AND PROFESSIONAL 
PEOPLE FOR THE PUBLIC INTEREST 

17 E. Monroe Street, Suite 212 
Chicago, Illinois 60603 

Michael L. Shakman, Esq. 
Barry A. Miller , Esq. 
MILLER, SHAKMAN, HAMILTON, 

KURTZON & SCHLIFKE 
208 South LaSalle Street, Suite 1100 
Chicago, Illinois 60604 

Nancy S.!-Eisenhauer 
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