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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS > Y
EASTERN DIVISION ” ¥ g
: - Ih 4
DOROTHY GAUTREAUX, et al., V' ¢ o
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(Consolidated)
V.
Hon. Marvin E. Aspen
CHICAGO HOUSING AUTHORITY and
ANDREW CUOMO, Secretary of Department
of Housing and Urban Development,

N N N N S S N N S N N

Defendants.
MEMORANDUM IN SUPPORT OF

THE CHICAGO HOUSING AUTHORITY'’S
EMERGENCY MOTION TO CLARIFY INJUNCTION

Background
The Injunction

On July 1, 1969, this Court, Judge Austin presiding, entered a judgment order
that constitﬁted a mandatory injunction (the "Injunction") against the CHA. Gautreaux v.
CHA, 304 F. Supp. 736 (N.D. Ill. 1969). The purpose of the Injunction was to end the
CHA'’s use of race-based site selection and tenant assignment policies, and to remedy the
effects of those policies. Id., at 737. Only Articles II, III, IV and VIII, which address the
remedy for the CHA'’s site selection policy, are the subject of this Motion.

The Court, in its Memorandum Opinion and Order of August 26, 1997,

Gautreaux v. CHA, 1997 U.S. Dist. LEXIS 12924 (attached as Exhibit A), summarized the

proscriptions of the Injunction: Article III prohibits the CHA from making any additional

housing units available in predominantly black neighborhoods, called "Limited Areas," unless
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an equivalent number (originally 3 to 1) of housing units are made available in predominantly
white neighborhoods, called "General Areas." Exhibit A at *3-4. This geographical
requirement was intended to deconcentrate public housing in Limited Areas and provide
African-American public housing tenants and applicants with the opportunity to move into
General Areas.

Article IV of the Injunction requires the CHA to add to its aggregate supply of
public housing stock through the administration and implementation of a “scattered-site”
building program, which constitutes the building of individual units (non-high rises) in a
scattered pattern throughout the City. In this regard, Article IV states that “the CHA shall
not concentrate large numbers of Dwelling Units in or near a single location.”!

The HOPE VI Program

HOPE VI is a model demonstration program created by Congress in 1992.
Urban Revitalization Demonstration Program (“HOPE VI”), 42 U.S.C. § 1437 (note,
located at pp. 255-57 of the 1994 bound volume of the U.S.C.A.), P.L. 102-389, Title II,
106 Stat. 1579 (attached as Exhibit B).2 The purpose of the statute is to provide housing

authorities with grants to rehabilitate and modernize severely distressed or obsolete public

! Article IV contains detailed prohibitions regarding the concentration of public housing

units at both the individual building and neighborhood levels. Id. Subsection A prohibits the
building of housing projects designed for more than, at a maximum, 240 persons; subsection
B prohibits the concentration of public housing units in any one area of the City, by permit-
ting only a 15% concentration of public housing in any one census tract; and, subsection C
prohibits the building or leasing of dwelling units above the third story of any structure. Id.

. The program was reauthorized and its requirements amended in 1995, 1996, and

1997. See Excerpt from HUD’s Office of Public Housing Investment Guidebook on HOPE
VI: Building Communities of Opportunity (1997) (see Exhibit B).
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housing projects, and to revitalize the neighborhoods in which those housing projects are
located. HOPE VI has been described by HUD as the “key ingredient” in its efforts to
“transform” the existing public housing system. Id. The HOPE VI statute envisions the
deconcentration of public housing in existing mid- and high-rise public projects, calls for
local housing authorities to be innovative in revitalizing distressed public housing projects
and the communities in which that housing is located, and encourages housing authorities to
integrate into their revitalization plans existing federal housing resources (such as Section 8)
that provide public housing residents with a greater opportunity to choose where to live or to
exit the public housing system entirely. Id.

HOPE VI is appended to Section 14 of the Low-Income Housing Act, which
provides funds to be used to maintain the viability of a housing authority’s existing aggregate
housing stock. See 42 U.S.C. 1437/. HOPE VI funding can be used to create replacement
housing when other units are demolished, but it cannot be used by housing authorities to add
to the aggregate existing housing stock.> HOPE VI is not, however, merely a source of
rehabilitation funding. HOPE VI is also about revitalizing public housing communities. For
example, while HOPE VI encourages deconcentration of public housing, it also permits the

building of replacement housing on the site of the original public housing, 42 U.S.C.

s While two newly constructed units of housing may look the same, in Congress’

public housing funding scheme they can be very different, depending on whether the unit
adds to an authority’s housing stock or simply replaces existing stock. The classification of a
newly constructed unit as truly “new” as opposed to “replacement” has real meaning to
Congress; many funding decisions depend on the size of a housing authority (judged by its
aggregate housing stock), and the authority’s competency record with regard to that aggre-
gate stock.
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§ 1437p(f), as amended September 23, 1996, and encourages housing authorities to work
with tenants in existing public housing communities.

In 1996, after HUD had used the HOPE VI program to provide funding to the
CHA as a part of the relief it owed to plaintiffs under the Gautreaux-HUD consent decree
(“Consent Decree”), Congress specifically enacted an amendment to the HOPE VI statute
providing that HOPE VI funds shall not be used “directly or indirectly . . . to settle litigation
or pay judgments.” Exhibit B, Guidebook, 1.C.7. As noted in the Congressional Record,
Congress “inserted [the amendment] to ensure that HOPE VI funds are used for the purpose
of revitalizing severely distressed public housing facilities.” 142 Cong Rec H 10733, 10748.
The CHA'’s Revitalization Projects in Limited Areas

During the past two years, the CHA began a number of neighborhood revital-
ization projects at sites in Limited Areas. The revitalization projects are being or will be
funded in whole or in part by federal grants to the CHA under three federal programs,
including HOPE VI, or by "development" money awarded to the CHA for the development
of new housing. To the extent development funds have been allocated to any of the
revitalization projects, the CHA, the plaintiffs, the Receiver and HUD have treated the
expenditure of those funds as covered by the Injunction.

However, the projects violate the terms of the Injunction. The projects are
located entirely in Limited Areas or in isolated parts of Limited Areas that are considered to
be Revitalizing Areas. The Injunction does not permit building in Revitalizing Areas, but
instead requires equal building in both the General and Limited Areas. Thus, compliance

with the Injunction is not possible. However, HUD and the plaintiffs agreed that the
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development funds could be diverted from use under the Injunction in General Areas, and
instead used in Revitalizing Areas. The parties then proceeded to negotiate agreed waivers
of the Injunction, which this Court approved.® Under the Court’s orders, the geographical
limitations and other requirements of the Injunction are waived because the projects are in
Revitalizing Areas, and thus meet the criteria for building that was provided for by the
Consent Decree.’

The revitalization projects at Horner and the Lakefront are very much like the
revitalization projects at Cabrini, ABLA and Robert Taylor that have been approved by HUD
for HOPE VI funding. However, the HOPE VI projects are very different from the projects
in Revitalizing Areas that this Court has approved by waiving the requirements of the Injunc-
tion. HOPE VI requires local housing authorities to concentrate on the most severely
distressed housing projects, wherever they are located, without regard to whether the

neighborhood is predominantly black, predominantly white, or revitalizing. Because all of

% Orders have been entered by the Court in connection with Horner and North

Kenwood-Oakland ("Lakefront") Limited Areas. See Exhibits G and H, respectively,
attached hereto. This Court also waived the requirements of the Injunction for the construc-
tion of units in Lawndale, a Limited Area.

? The relief against HUD required any aggregate increase in the CHA'’s existing

housing stock to take place in the General or Revitalizing Areas. Gautreaux, 523 F.Supp. at
668-69 (relief against HUD was "in sharp contrast” to relief under the Injunction, which
does not provide for building in revitalizing areas). While no specific Revitalizing Areas
were designated by the Consent Decree, Judge Crowley defined the concept, for purposes of
the HUD litigation, as areas having a "substantial minority population and undergoing
sufficient redevelopment to justify the assumption that [the] area will become more integrated
in a relatively short time.” Id. at 669. The concept of building in selected Limited Areas
deemed to be Revitalizing Areas, without simultaneous building in General Areas, was
specifically “introduced” in the HUD litigation in 1981 because, at the time of its entry, it
was “recognizfed] that total relief to Gautreaux families outside of the Limited Area could
not be provided in the foreseeable future” Id.

3
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the most severely distressed housing projects in Chicago are located in the Injunction’s
Limited Areas, HOPE VI projects could not meet the locational requirements of the Injunc-
tion. If HOPE VI projects were deemed to be governed by the Injunction, they could only
be approved by this Court as a complete exception to the Injunction.

The different purposes of the Gautreaux remedy and of HOPE VI explain the
programmatic differences discussed above. Gautreaux was created to remedy an adjudicated
violation of the Fourteenth Amendment based on the over-concentration of public housing in
predominantly African-American neighborhoods in Chicago. The remedy required the CHA
to provide housing units in the predominantly white areas of the City at the same or greater
rate as units are built in the predominantly black areas. The Gautreaux remedy requires
programs designed, by way of the locational requirements of the Injunction, to focus exclu-
sively on racial integration. In direct contrast, HOPE VI focuses on both economic and
racial integration for those public housing tenants now living in the most severely distressed
projects, wherever located. Thus, HOPE VI funding cannot be restricted, as Gautreaux
revitalization development funds have been, to projgcts in areas that can be described as
“revitalizing.”

The CHA'’s Applications for HOPE VI Funding

Eligible housing authorities, such as the CHA, are required to compete for
HOPE VI grant money. The application must set forth a detailed plan for the revitalization
of existing distressed public housing projects that complies with detailed HOPE VI require-
ments. Once a housing authority has been awarded HOPE VI funding for any given year,

the authority must submit to HUD a program implementation plan that, inter alia, has been
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approved by the local governing body. Id., Ex. B, at 256, column 1. In the event that the
authority does not proceed in a manner consistent with its implementation plan, the Secretary
of HUD may withdraw any unobligated balances of funding, and make such funds available
to other eligible communities. Id., at 257, column 2.

The CHA made application to HUD for HOPE VI funding in 1993, 1996, and
1997. The CHA was awarded grants in 1993 and 1996, and is awaiting the results of the
1997 application process. The CHA’s position has been and remains that the CHA has the
right to apply for HOPE VI funds, that such programs are not covered by the Injunction, and
that the Receiver has no development authority with respect to HOPE VI projects. Up until
very recently, HUD had taken no actions that would indicate that it interpreted this Court’s
orders in the Gautreaux case as affecting the HOPE VI program. However, HUD’s most
recent action, conditioning its approval of the implementation plan for the Cabrini project on,
among other things, obtaining the approval of the plaintiffs and this Court in 30 days,
indicate that the agency is acting on the belief that the Injunction applies to HOPE VI.

Neither plaintiffs nor the Receiver have raised the question of the Court’s
jurisdiction over HOPE VI with this Court. Indeed, neither plaintiffs nor the Receiver, well
knowing that the CHA intended to and did apply for HOPE VI funding, formally objected to
the CHA'’s preparation and filing of the applications. If the plaintiffs believed that the HOPE
VI applications were covered by the Injunction and the order appointing the Receiver, then
the Receiver was the entity that should have prepared and made the applications. See Order

Appointing Receiver (August 14, 1987), § 2(a)(i) (attached as Exhibit C).
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In only two circumstances has the CHA requested plaintiffs’ limited coopera-
tion in a HOPE VI application, neither of which implies that the CHA considered HOPE VI
to be covered by the Injunction. The first instance was in connection with the CHA’s 1996
applications. HUD’s 1996 notice of funds availability (“NOFA”) for HOPE VI provided an
absolute priority for 350 replacement units if the CHA’s application met the statutorily
mandated requirements of the NOFA. See, e.g., Letter to A. Polikoff from H. Cisneros,
dated July 11, 1996, at 1 (attached as Exhibit D). See also 1996 NOFA 61 FR 38024,
38025-026. HUD did this to fulfill part of its obligation to the plaintiffs under the
Gautreaux/HUD consent decree.® Id. In accordance with the 1996 NOFA, one of the
CHA'’s 1996 applications included a request for HOPE VI funds for the construction of 350
units. The 1996 applications also sought HOPE VI funds for a project to demolish some of
the Robert Taylor Homes.

The CHA asked Alexander Polikoff of BPI to sign-off on the ABLA/Horner
portion of the 1996 applications because the funds were to be used to provide Gautreaux
housing units under the HUD Consent Decree. See Letter to J. Shuldiner from A. Polikoff,
dated July 25, 1996, at 1 (attached as Exhibit E). BPI did not participate in any respect
with regard to the portion of the CHA’s 1996 HOPE VI applications that related to the
Robert Taylor Homes development project.

The second instance occurred in connection with the CHA’s application under

the 1997 HOPE VI NOFA, which required the application to be approved by any litigants in

8 It was this use of HOPE VI funds that led Congress to amend HOPE VI to prevent
HUD'’s use of HOPE VI funds for litigation purposes and to insure that the funds are used
for their legislative purpose: revitalization of existing public housing.

8
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lawsuits against HUD. The CHA prepared its 1997 application and then asked BPI to sign-
off on the application. In response, Mr. Polikoff stated that the plaintiffs would approve the
application, but only if the CHA first admitted that this Court’s orders “require the Receiver
to develop all public housing units, including any to be developed at ABLA, even though
HOPE VI funds are used.” See Letter to A.Rodriguez from A.Polikoff (July 15, 1997)
(attached as Exhibit F). The CHA refused to acquiesce to BPI's demands. The CHA filed
its 1997 application and included its own statement of compliance with the Fair Housing Act.
The CHA’s HOPE VI Applications for the Cabrini Redevelopment Project

The CHA applied for HOPE VI funding for the Cabrini redevelopment
project in 1993. Neither BPI nor the Receiver participated in any way in either of the
CHA'’s application, and neither formally asserted or objected that under the Injunction and
the order appointing the Receiver, the applications could only be made by the Receiver.

The 1993 application was approved and HUD has allocated $50 million to the
Cabrini project. Although work has begun on the Cabrini project, to date, no HOPE VI
money has yet been used or "drawn down" for housing development costs, but to fund social
service and consultant fees for the project. The CHA has allocated non-HOPE VI funds for
the early construction/leasing work at Cabrini.

At the time of the award pursuant to the CHA’s 1993 application, the Receiver
indicated to the CHA that the Receiver should have development authority over the HOPE VI
development project at Cabrini. The CHA took the position that HOPE VI funding was not
governed by the Injunction, and disagreed with the Receiver. The CHA and the Receiver

attempted to negotiate a contractual solution to the dispute, and during those negotiations the
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Receiver performed some general consulting activities on the project. However, contract
terms were not reached, and, since that time, the Receiver has not had any development
authority at Cabrini, and has not been involved in formulating any final plans or implement-
ing those plans.

Following the dispute over the Receiver’s role on the Cabrini project, the
Receiver also argued that it had development authority over the CHA’s Horner and ABLA
projects. Again, the CHA disagreed, based on its understanding of the Injunction and the
order appointing the Receiver. However, due to the Receiver’s experience in working with
the CHA and HUD, the CHA entered into a contractual arrangement with Dan Levin and
The Habitat Company, under which they would act as the development manager for the
project.’

On September 18, 1997, HUD approved the CHA’s implementation plan for
the Cabrini funds, but linked it to a number of conditions. One condition is that within 30
days the plaintiffs and the Court approve the implementation plan (which has already been
approved by the City of Chicago as per the HOPE VI statute). HUD took this action despite
the fact that it had approved the CHA’s 1993 application for the HOPE VI funds without

requiring the plaintiffs’ approval. HUD has imposed this condition acting on the belief that

7 It is axiomatic that if HOPE VI is not governed by the Injunction, the Receiver lacks

authority over HOPE VI. However, if the Court denied CHA’s Motion to Clarify the
Judgment Order, there would still be a dispute whether the Court’s 1987 Order appointing
the Receiver gives the Receiver authority over the CHA’s HOPE VI projects. Accordingly,
if the Court determines that the Injunction covers HOPE VI, the CHA will ask the Court to
clarify the Receiver’s authority with regard to the CHA’s HOPE VI projects, or alternatively
to amend the order appointing the Receiver to exclude HOPE VI projects. This would be a
completely separate motion requiring extensive briefing by the parties.

10
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this Court’s Injunction and orders require such approval. The CHA disagrees with the
interpretation and, accordingly, has filed this Motion seeking clarification of the Injunction.
Argument
A party whose conduct is governed by the terms of an injunction has the right
to seek clarification of the injunction, or a declaration of rights under the injunction, at any

time. Matter of Hendrix, 986 F.2d 195, 200 (7th Cir. 1993). The CHA believes that HOPE

VI funding and its HOPE VI demonstration programs clearly fall outside of the scope of the
Injunction. Nevertheless, because plaintiffs’ counsel has recently asserted a contrary view in
a concrete manner, see Ex. F, and because of HUD’s conditional approval of the implemen-
tation plan for Cabrini funds already allocated as a result of the CHA’s 1993 HOPE VI
application, the CHA has filed this Motion.

HOPE VI did not Exist When Injunction was Entered
and is not Part of the Remedy Available to the Plaintiffs

This Court recently held that because the federal Section 8 voucher program
was not in existence at the time the Injunction was entered, the Injunction did not govern the
prograrﬁ and the program is not part of the relief granted to the plaintiffs. (Ex. A)
Similarly, the HOPE VI Urban Revitalization Demonstration Program, created by Congress
in 1992, did not exist at the time of the entry of the Injunction. Indeed, the program i§ one
of many initiatives undertaken by the 101st and 102nd Congress in an effort to “reform” the
“conventional” housing programs of the previous decades. Accordingly, the relief provided
the plaintiffs in the Injunction does not include HOPE VI, and the Injunction should not now
be interpreted as governing the program.

The Injunction Has Not Been Used to Govern Funds

11
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Provided to CHA to Revitalize Housing in Limited Areas

The Injunction has not been used over the past nearly thirty years to control all
of the CHA'’s resources, or to regulate or direct the CHA’s plans with regard to the aggre-
gate housing stock and public housing communities located in Limited Areas. Indeed, in the
early 1990’s, this Court, over the plaintiffs’ objection, permitted the CHA to use “modern-
ization” funds provided under Section 1437/ of the Low-Income Housing Act (the “Act”),

without interference. See Gautreaux v. CHA, 1991 U.S. Dist. LEXIS 4123 (April 4, 1991)

(attached as Exhibit I). At that time, the plaintiffs tried to stop the rehabilitation of some
high-rise buildings in the North Kenwood-Oakland Limited Area (Lakefront). Notably, the
plaintiffs did not argue that they had a right under the Injunction directly to control the
CHA'’s modernization funds. See Memorandum In Support Of Plaintiffs’ Motion For
Further Relief, filed November 21, 1990 (attached as Exhibit J); Plaintiffs’ Reply To
Responses Of CHA And HUD To Plaintiffs’ Motion For Further Relief, filed January 22,
1991 ("Pl. Reply") (attached as Exhibit K).

Instead, the plaintiffs argued that the proposed rehabilitation violated the
Injunction merely because the proposed rehabilitation might frustrate a scattered site opportu-
nity. The plaintiffs made only a “limited” request for the “additional relief” of a court-
ordered time delay of the commencement of the rehabilitation projects in order to allow for
the exploration of alternatives to rehabilitation. See Ex. I. The Court denied plaintiffs’

requested relief. HOPE VI funds are also “modernization” funds;® indeed, the HOPE VI

8 A second current source of modernization funds is the Housing and Community

Development Act. The CHA intends to use such funds for the Darrow revitalization project.
(continued...)

12

SAR - 12



statute is appended as a note to the statutory section authorizing grants of such funds.
Accordingly, the use of HOPE VI funds should not be governed by the Injunction.’

The Injunction, Interpreted in Proper Context,
Does Not Purport to Regulate Revitalization Programs

The Injunction is composed of eleven articles. Articles II, III, IV, and VIII
set forth the “scattered-site” building program. Articles V and VI set forth requirements
relating to the CHA'’s tenant assignment policy. The remaining Articles I, VII, IX, X, and
XTI set forth the Injunction’s definitional section, reporting requirements, and other non-
programmatic requireinents. None of the Articles refers to the maintenance or operation of
housing stock that already existed in the Limited Areas of the City at the time of the entry of
the Injunction. None of the Articles purports to bring all of the CHA’s operations, including
work to be done in then-existing public housing communities, under the direct control of this
Court. None of the Articles requires the destruction, demolition, or retirement over time of
the housing stock located in the Limited Area that existed at the time of the entry of the

Injunction. Thus, while comprehensive with regard to the regulation of the aggregate

§(...continued)

Consistent with its position on this Motion, the CHA does not believe that it must seek a
waiver of the Injunction from the Court to proceed with the project. However, plaintiffs and
the CHA are currently attempting to prepare a joint motion to waive the Injunction’s
proscriptions. The CHA is willing to negotiate the joint motion with regard to Darrow, and
with regard to Darrow only, in an effort to commence construction activities at Darrow
without any further delay. However, the CHA will only agree to file the joint motion if it
can obtain an agreement from plaintiffs that the Darrow motion will not prejudice the CHA’s
present Emergency Motion.

? The HOPE VI program is also analogous to a prior demonstration program funded by

the federal government, the "Model Cities Program," which the Seventh Circuit found to be
a separate program from the scattered-site building program established by the Injunction.
Gautreaux v. Romney, 457 F.2d 124 (7th Cir. 1972).

13
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increase in the supply of CHA'’s total housing stock, the Injunction simply does not purport
to regulate all of the CHA’s activities with regard to its total housing stock.

Some of the provisions of the Injunction, however, are broadly-worded. The
two most sweeping provisions of the Injunction are in Articles II and VIII. Article II states
that:

[the] CHA shall not authorize, approve or implement any plan for Dwelling Units,
nor shall CHA seek any approval or request or accept any assistance from any
government agency with respect thereto, . . . unless such plan affirmatively requires
that,

A. All Dwelling Units provided for in such plan shall be located in conformi-

ty with the provisions of Article III hereof [the one-for-one building/leasing

requirement].
"Dwelling Unit" is defined broadly as including each and every unit of family-public housing
in the CHA system rather than being limited to scattered housing units. Id., at 737. Article
VIII states that:
[the] CHA shall affirmatively administer its public housing system in every respect
(whether or not covered by a specific provision of the judgment order) to the end of
disestablishing the segregated public housing system . . .. Id., at 741.

Such provisions, on their face, suggest that the CHA must use any and every
method available to it to “disestablish" segregation in public housing, and that any and all of
the CHA'’s plans regarding any housing unit under its jurisdiction are governed by the Injunc-
tion. However, such a broad reading of the Injunction has already been rejected by this
Court. Compare Ex. K, P1. Reply at 4-5 (urging relief based on reading of "affirmatively
administer clause") with Ex. I, Gautreaux, 1991 U.S. Dist. LEXIS 4123 at *2-3 (court,

"while not unsympathetic to plaintiffs," refuses to grant plaintiffs’ requested relief on the

14
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ground that “the extremely broad reading of the consent decrees [HUD consent decree and
CHA Injunction] advocated by the plaintiffs is [not] justified.™)
The language and structure of the Injunction, like “any other disputed

writing,” must be construed in the proper context. Youakim v. McDonald, 71 F.3d 1274,

1283 (7th Cir. 1995). Here, the relevant context includes prior interpretations of the
Injunction, the parties’ past conduct, as well as the circumstances under which the Injunction
was entered. See Youakim, 71 F.3d at 1283 (factors to consider include, among other
things, nature of original claim, the relief that was sought, the issues actually decided by the
earlier tribunal, and the mischief the injunction was designed to eradicate). All of these
factors show that the Injunction, interpreted in context, does not apply to HOPE VI.

The Injunction itself, and Judge Austin’s contemporaneous actions, are
inconsistent with a broad reading of the general language in Article II and VIII. At the time
the Injunction was entered the public housing system was already segregated and yet the
specific relief awarded by Judge Austin was detailed and limited to the remedy of the
scattered-site housing program. Judge Austin did not require the CHA to increase the
aggregate number of units only in the General Areas to the exclusion of the Limited Areas,
which in theory would have more quickly achieved desegregation. Instead, the Injunction
seeks to deconcentrate public housing in Chicago by insuring that some definable percentage
of the future aggregate increase in the supply of public housing would take place in the

General Areas of the City.!°

10 Judge Austin specifically refrained from cutting off all federal funding to the CHA.
296 F.Supp. 907, 914-15 (summary judgment on Count II denied because, “in the context of
(continued...)
15
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It is clear that the Injunction was not intended to regulate any future attempts
by the CHA to revitalize the housing stock and public housing communities already existing
at the time of the entry of the Injunction. The Injunction was intended to regulate and
control only the aggregate increase in the supply of public housing stock, as well as the
CHA'’s tenant assignment policies with regard to all housing stock. Accordingly, because the
goal of the HOPE VI program is the revitalization of existing housing stock and public
housing communities, the Injunction should not be read to govern the program.

The Plaintiffs’ Actions Are Consistent with the
Fact that HOPE VI is not Governed by the Injunction

Plaintiffs’ course of conduct with regard to HOPE VI demonstrates that they
do not understand the Injunction to govern the HOPE VI program. For example, in the
recent litigation over Section 8, plaintiffs argued to this Court that funding for the scattered-
site building program was almost exhausted. Motion To Modify Judgment Order, filed
March 21, 1997, § 4. This statement was made in the face of nearly $120 million unspent
dollars of HOPE VI funding, and the fact that the scattered-site building program permits
building of scattered-site housing in the Limited Areas in which HOPE VI work is taking

place. Thus, plaintiffs as recently as six months ago, did not appear to believe that HOPE

19(.. .continued)

this case,” granting summary judgment would lead to the cutting off of all federal funds).
Judge Austin did not even attempt to deconcentrate public housing in Chicago, for example,
by ordering the CHA to tear down, or retire over time, its existing housing stock in African-
American neighborhoods. Cf. Walker v. HUD, 734 F.Supp. 1231, 1270 (N.D. Tex.
1989)(demolition of existing housing a "recognized, legitimate" part of a desegregation
remedy, notwithstanding objections by several hundred plaintiff class members).

16
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VI money could be used for the Gautreaux scattered-site housing program or that HOPE VI
was somehow governed by the Injunction.

In addition, plaintiffs have failed, since 1993, to object to the CHA’s HOPE
VI applications, despite the fact that the applications do not meet the one-for-one building
requirements as required under Article II of the Injunction, and despite the fact that the
Receiver has not been involved in making the applications. See Gautreaux, 304 F.Supp. at
738; Ex. C, Order Appointing Receiver, § 2(a)(i). Perhaps more tellingly, plaintiffs have,
on one occasion, asked HUD for the right to control or direct some HOPE VI funding.
Plaintiffs did so not in the context of the case against the CHA, but instead in the context of
the Gautreaux/HUD consent decree. Specifically, in that instance, plaintiffs asked for
control of a limited amount of HOPE VI funding, and then only as a form of alternative
relief “comparable” to 350 new-construction Section 8 certificates that HUD was already
obligated to provide under the consent decree. See Exhibits D and E, Letters to and from A.
Polikoff. See also Gautreaux, 523 F.Supp. at 681-82, Section 8.6 (providing for comparable
alternative relief after negotiation between plaintiffs and HUD). In response to plaintiffs’
request, the then-Secretary of HUD (Henry Cisneros) indicated that he could not provide
plaintiffs/the Receiver with a HOPE VI “set-aside” because the HOPE VI statute did not

provide the Secretary, “as a matter of law,” with the authority to do so.!!

1 In the end, plaintiffs (with the “assistance” of HUD) negotiated a deal with the CHA
which permitted plaintiffs and HUD to substitute some HOPE VI funds as alternative relief
under the Consent Decree. Of course, there is no more relief available to plaintiffs under the
Consent Decree, and the deal with the CHA did not (and could not) alter the terms of the
Injunction or the HOPE VI statute.

17
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The limited actions actually taken by the plaintiffs in the HUD case, and their
failure to act with respect to the CHA’s HOPE VI applications, are consistent with only one
conclusion, and that is that HOPE VI is not governed by the Injunction and is not part of the
relief to which the plaintiffs are entitled under the Injunction.

Any Other Interpretation of the Injunction Raises
Serious Separation of Powers and Federalism Concerns

HOPE VI funds cannot be used to fund the Injunction’s scattered-site program.
Even if the CHA were allowed to use HOPE VI funds, the CHA would have to obtain
complete waivers of éll of the requirements of the Injunction, just as the CHA was required
to obtain waivers to use its development funds in revitalizing projects in Limited Areas.
The mandates of the HOPE VI program, while complementary in a larger sense to the
Injunction (i.e., economic integration may lead to racial integration), are in direct conflict
with the mandatory building program created by the Injunction. Any interpretation that the
Injunction requires the CHA to use its HOPE VI funds in compliance with the building
program set forth in the Injunction raises serious separation of powers concerns. '

Conversely, to force the CHA to submit to a waiver process in order to
comply with federal law in the use of its HOPE VI monies, is to require the CHA to

negotiate with private individuals (plaintiffs’ counsel) and obtain federal court approval,

= See Alliance To End Repression v. City of Chicago, 742 F.2d 1007, 1019 (7th Cir.
1984) (consent decree interpreted in order to avoid separation of powers concerns); Mobil

Qil Corp. v. Higginbotham, 436 U.S. 618, 625-26, 98 S.Ct. 2010, 2015 (1978) (noting the
difference between filling in gaps in a statute and "rewriting rules that Congress has
affirmatively and specifically enacted"). See also United States v. Board of Educ. of the
City of Chicago, 11 F.3d 668, 673 (7th Cir. 1993) (noting that consent decree cannot bind a
unit of government that is a non-party to fund the activities required of a defendant-govern-
mental unit).

18
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despite HOPE VT’s focus on the approval of the local governing body, and despite the fact
that there has been no finding that the HOPE VI program is itself violative of the Fourteenth
Amendment. The cases of Alliance To End Repression, cited in n. 12, and Gautreaux v.
Romney, cited in n. 9, seek to avoid such effects of mandatory injunctions.

In addition, to require the CHA to submit to such a procedure raises serious

federalism concerns. See Hoover v. Wagner, 47 F.3d 845, 850 (7th Cir. 1995) (explaining

that a mandatory injunction against a unit of state government is truly "extraordinary"

because of comity concerns). See also ACORN v. Edgar, 56 F.3d 791, 797-98 (7th Cir.

1995) (stating that any federal injunction against a state agency is, because of comity
concerns, a heavy burden on the state). Here, the burdens on the CHA of submitting to such
a process are heavy, even aside from the general burden on comity. For example, to require
the CHA to negotiate with plaintiffs’ counsel to obtain a waiver in this context is to improp-
erly cede some of the CHA'’s prioritizing power (although not accompanying accountability)
to private individuals and the federal court. Cf. Ex. I, Gautreaux, 1991 U.S. Dist. LEXIS
4123 at *2-3 (where court refused to enjoin work proceeding under a separate program,
despite the fact that court was "not unsympathetic" to plaintiffs’ questioning of CHA’s work

prioritization scheme).

19
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Conclusion
WHEREFORE, for the above reasons, the CHA respectfully requests that this
Court grant the CHA’s Emergency Motion to Clarify the Injunction and declare that the
Injunction does not apply to the CHA’s use of HOPE VI funds or its HOPE VI projects.
Dated: September 29, 1997

Respectfully submitted,

’ T e
Jerome M. Butler ~Susan Getzendanner
General Counsel Nancy S. Eisenhauer
Chicago Housing Authority Skadden, Arps, Slate, Meagher & Flom (Illinois)

333 W. Wacker Drive, Suite 2100
Chicago, Illinois 60606
(312) 407-0700

Counsel for Defendant
Chicago Housing Authority
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DISPOSITION: [*1] Plaintiffs' motion to modify the
judgment order against CHA denied; HUD's motion to
terminate the consent decree while retaining jurisdic-
tion over the plaintiffs' attorneys' fees petition granted;
plaintiffs' motion to declare that HUD has a continued
obligation for FY1997 denied; and the plaintiffs' motion
to enforce P 5.8.1. denied.

COUNSEL: For CHICAGO HOUSING AUTHORITY,
defendant (66-CV-1459): Susan Getzendanner, Nancy
S. Eisenhauer, Skadden, Arps, Slate, Meagher & Flom,
Chicago, IL.

JUDGES: MARVIN E. ASPEN, Chief Judge.
OPINIONBY: MARVIN E. ASPEN

OPINION: MEMORANDUM OPINION AND
ORDER

MARVIN E. ASPEN, Chief Judge:

This litigation dates back to 1966 when black resi-
dents of Chicago's public housing brought a class ac-
tion nl against the Chicago Housing Authority (CHA)
and the Department of Housing and Urban Development
[(HUD), alleging that the defendants violated federal
constitutional and statutory provisions by basing pub-
lic housing policies and practices on race. Specifically,
CHA intentionally limited the number of black families
living in white housing projects and deliberately tar-
geted only predominantly black neighborhoods in which
to build public housing, while HUD knowingly as-
sisted [*2] CHA in carrying out this discrimination.
Gautreaux v. CHA, 296 F. Supp. 907 (N.D. Ill. 1969)
(liability against CHA); Gautreaux v. Romney, 448 F.2d
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731 (7th Cir. 1971) (liability against HUD). In 1969,
a judgment order was entered against CHA, Gautreaux
v. CHA, 304 F Supp. 736 (N.D. Ill. 1969), and after
years of litigation at all levels of the federal judiciary, a
consent decree was entered into with HUD, Gautreaux
v. Landrieu, 523 F. Supp. 665 (N.D. Ill. 1981), aff'd,
690 F.2d 616 (7th Cir. 1982). Numerous disputes since
then have generated several other orders dealing with
the implementation of the CHA judgment and the HUD
consent decree. E.g., Gawtreaux v. Chicago Housing
Authority, 1991 U.S. Dist. LEXIS 4123, 1991 WL 49568
(N.D. Ill. April 4, 1991).

nl The class was defined as black tenants of and
applicants for public housing in Chicago. 304 F.
Supp. 736, 737 (N.D. Ill. 1969). Although we
understand that the lead named plaintiff, Dorothy
Gautreaux, has passed away, we presume that sub-
stitution of new class representatives has or will take
place. See Hassine v. Jeffes, 846 F.2d 169, 176 n.3
(3d Cir. 1988) (if named plaintiff-inmate transferred
from institution, current inmate may be substituted to
represent class); Van Horn v. Trickey, 840 F.2d 604,
608 (8th Cir. 1988) (same); Doe v. Reivitz, 830
F2d 1441, 1451 (7th Cir. 1987) ("Substitution of
named parties might be necessary in the future to as-
sure representativeness if additional proceedings take
place in this case . . . ."); Wilson v. Huntingdon
Housing Authority, 770 F.2d 168, 1985 WL 13513,
at *1 (6th Cir. 1985) ("If this case is to continue as a
class action, some current resident of public housing
administered by the Huntingdon Housing Authority
should be substituted as a named plaintiff . . . .").
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[*3]

Presently before us are four motions: (1) the plaintiffs'
motion to modify the judgment order against CHA; (2)
HUD's motion to terminate the consent decree; (3) the
plaintiffs' motion to enforce a provision of the consent
decree prohibiting HUD from approving CHA's use of
certain forms of § 8 housing assistance payments, 42
U.S.C. § 1437f, unless specific location requirements
are met; and (4) the plaintiffs' motion to declare that
HUD must set aside § 8 contract authority for fiscal
year 1997. For the reasons discussed below, we deny the
plaintiffs’ motion to modify the judgment order, grant
HUD's motion to terminate the consent decree, and deny
the plaintiffs’ two motions under the consent decree.

I. Modification of CHA Judgment Order

At the outset, we explain generally the 1969 judgment
order to provide background for the plaintiffs' motion to
modify it. The judgment order divided Cook County's
census tracts into two categories: the Limited Public
Housing Area and the General Public Housing Area.
The Limited Area was essentially defined as those census
tracts composed of 30% or more non-white population,
while the remaining tracts constituted the General Area.
Attempting [*4] to remedy the effects of past discrimina-
tory site-selection and tenant assignment procedures, the
judgment order in essence prohibited any development
of public housing in the Limited Area without simul-
taneous development in the General Area. Judgment
Art. II(C), 304 F. Supp. at 738. Because CHA proved
inept at building public housing on scattered-sites, we
appointed a Receiver for the program in 1987 and it was
not until then that construction began in earnest.

Now, as the scattered-sites program continues under
the Receiver, the plaintiffs contend that § 8 rent subsi-
dies n2 have replaced new construction as the primary
means for providing public housing. Pls." Mot. P 4.
According to the plaintiffs, this shift in federal hous-
ing policy justifies modifying n3 the judgment order in
order to bring the CHA's use of § 8 certificates under
the order's auspices. Furthermore, the plaintiffs point
out, fewer than 3000 scattered-sites units have been built
so far and approximately only 7000 more families have

- been assisted by the separate HUD § 8 program under
the consent decree; meanwhile, the members of the class
comprise 40,000 families.

n2 Section 8 of the United States Housing Act,
42 US.C. § 1437 (as amended), authorizes the
Secretary of HUD to enter into "anmual contribu-
tions contract[s]" with public housing agencies, §

1437f(b), (0), which in turn make assistance pay-
ments on behalf of recipients who hold the § 8(b)
"certificates” or § 8(o0) "vouchers,” 24 C.FR. §
982.1.

[*5]

n3 Although the plaintiffs belatedly attempt to
characterize their request as one for "particulariza-
tion, not expansion, of the judgment order,” Pls.’
Reply at 3, we agree with their earlier acknowledg-
ment that "because the Section 8 rent subsidy pro-
gram was not in existence when the judgment order
was entered, CHA's Section 8 program was not part
of the relief provided to the plaintiff class,” Pls.'
Mot. P 5. Indeed, it was the later HUD consent de-
cree that purported to indirectly oversee CHA's use
of § 8 rent subsidies by imposing limits on HUD's
ability to approve CHA's contract authority. See
Consent Decree P 5.8.1.

In order to prevail on a motion to modify the judg-
ment order, the plaintiffs must show that the "principal
objects” of the order have not been achieved. United
States v. United Shoe Machinery Corp., 391 U.S. 244,
20L. Ed. 2d 562, 88 S. Ct. 1496 (1968); see United
States v. Local 560 (I.B.T.), 974 F2d 315, 331-32 (3d
Cir. 1992); Gautreaux v. Weaver, 535 F. Supp. 423,
426-27 (N.D. Ill. 1982). We examine the "specific facts
and circumstances,"” United Shoe Machinery, [*6] 391
U.S. at 248, and weigh the equities at stake in determin-
ing the propriety of modification, Weaver, 535 F. Supp.
at 426. Importantly, even if the "principal objects” of
the original order have not yet been fully achieved, we
must consider whether other reasons outside the control
of the defendant have prevented success and whether
adherence to, rather than modification of, the current
injunction may be the most fair alternative. These lat-
ter considerations inform our inquiry because, as the
school desegregation cases instruct us, federal court su-
pervision of local government operations should be a
"temporary measure to remedy past discrimination” and
is "not intended to operate in perpetuity. " Board of Educ.
of Oklahoma City Pub. Schs. v. Dowell, 498 U.S. 237,
247, 248, 112 L. Ed. 2d 715, 111 S. Ct. 630 (1991).

We start, then, with the judgment order’s principal ob-
jects: "to prohibit the future use and to remedy the past
effects of the defendant Chicago Housing Authority's
unconstitutional site selection and tenant assignment pro-
cedures.” 304 F. Supp. at 737. By 1968, CHA's site se-
lection had placed 99.5% of 30,848 public housing units
in mostly black neighborhoods and [*7] tenant assign-
ment had reserved four projects to be populated almost
entirely by whites. 296 F Supp. at 909-10. n4 While
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it might be expedient to simply accept the plaintiffs' as-
sertion that "the vast majority of CHA's family public
housing still consists of the same segregated units, in
the still segregated neighborhoods,” Pls." Reply at 5, as
well as the plaintiffs' unstated assumption that the assert-
edly segregative situation is entirely a result of CHA's
original discrimination, we must insist on specific facts
supported by evidence. For example, relevant informa-
tion to test the first assertion would include the number
of public housing projects that remain predominantly
white and the number of projects located in the Limited
Area and the General Area. If the evidence shows that
segregation in public housing still exists, then we must
explore the link between the current segregation and
CHA's original discrimination, past remedial efforts (or
lack thereof), current remedial efforts, and future plans.
For example, we would examine the quantity and loca-
tion of affordable land in the General Area remaining
for site selection, the effects of private decisionmaking
on the current segregative [*8] state, and the effects of
the shift in demographics over the years.

n4 The 99.5% figure did not include the four al-
most entirely white public housing projects. 296 F.
Supp. at 910.

Without such evidence, we cannot grant the plain-
tiffs' motion to modify the judgment order. In the
absence of a showing that the judgment order's objec-
tives are not being accomplished and that the extent of
the lack of progress is largely grounded in the origi-
pal discrimination, it would be improper to add thou-
sands of § 8 rent subsidy certificates and vouchers to the
judgment order. The Receiver has, relatively speaking,
only recently begun to implement the judgment order
and we should allow time for the scattered-site program
to work before turning to another form of relief, espe-
cially if CHA is now cooperating in implementing the
order to the extent practicable. Indeed, the scattered-
side program most directly deals with CHA's original
violations--placement of public housing projects solely
in black neighborhoods—while § 8 rent [*9] subsidies are
already usable by the recipients throughout Illinois, see
42 U.S.C. § 1437f(r). Although it is likely that some § 8
recipients would rather live in the General Area but can-
not find affordable rental units in the private market, the
plaintiffs have not shown that the original site selection
and tenant assignment proximately created this situation.
Cf. Freeman v. Pitts, 503 U.S. 467, 496, 118 L. Ed.
24 108, 112 S. Ct. 1430 (1992). n5 Accordingly, we
conclude that the record fails to support the plaintiffs’
proposed modification.
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n5 We acknowledge that the "vestiges of segrega-
tion. . . may be subtle and intangible," Freeman,
503 U.S. ar 490, but even though the location of pub-
lic housing sites is strongly linked to CHA's orig-
inal site selection practices, the plaintiffs have thus
far failed to proffer evidence that the private rental
market is the product of the original discrimination.

II. Termination of HUD Consent Decree

Next, HUD moves to terminate the consent decree en-
tered [*10] into in 1981. The consent decree divided not
only Cook but its collar counties as well into Limited,
General, and "Revitalizing" Areas. 523 F. Supp. at
668. "Recognizing that total relief to Gautreaux fami-
lies outside the Limited Area could not be provided in the
foreseeable future, the proposed decree introduced the
concept of Revitalizing Areas, that is, areas which have
substantial minority population and are undergoing suf-
ficient redevelopment to justify the assumption that these
areas will become more integrated in a relatively short
time." Id. at 669. With this expanded metropolitan-
wide relief, the primary goal was to place 7100 public
housing residents in the General and Revitalizing Areas:

5.1. Following the effective date, HUD will provide
assisted housing to eligible persons as set forth in this
Part 5 until the number of occupancies of assisted hous-
ing units in the General Area and/or in the Revitalizing
Area, pursuant to the contracts referred to in paragraph
5.4, commenced by eligible persons equals 7,100.

Consent Decree P 5.1.

HUD now moves to terminate the consent decree be-
cause on October 2, 1996, the 7100 target was met, al-
though HUD acknowledges [*11] that we should retain
jurisdiction over the plaintiffs’ attorneys' fees petition.
The plaintiffs do not object to termination of the con-
sent decree, but have moved for enforcement of specific
provisions of the decree that would continue to place
certain obligations upon HUD. We deal with those mo-
tions below, and thus grant HUD's motion to terminate
the consent decree and retain jurisdiction over the plain-
tiffs' attorneys' fees petition. né

n6 It appears that HUD has voluntarily agreed to
continue certain commitments to the Gautreaux pro-
grams, HUD's Resp. at 11, and we take this as a
salutary sign. We hope HUD, having once assisted a
local government violate the constitutional rights of
thousands, will adhere to its declaration of policy:
"to assist the several States and their political subdi-
visions to remedy the unsafe and unsanitary housing

= 23



1997 U.S. Dist. LEXIS 12924, *11

conditions and the acute shortage of decent, safe,
and sanitary dwellings for families of lower income
and, consistent with the objectives of this chapter,
to vest in local public housing agencies the maxi-
mum amount of responsibility in the administration
of their housing programs.” 42 U.S.C. § 1437.

[*12]
III. HUD's Set Aside Obligation in Fiscal Year 1997

As indicated above, the plaintiffs acknowledge that
the 7100 target was met October 2, 1996. Even
though HUD has attained this target, however, the
plaintiffs contend that HUD must still authorize § 8
New Construction/Substantial Rehabilitation units as
provided for in PP 5.5.2 and 5.5.3 of the decree. n7
Those paragraphs provided: -

5.5.2. HUD will set aside contract authority for
250 Section 8 New Construction and/or Substantial
Rehabilitation units per year commencing at the begin-
ning of Fiscal Year 1982 for use in multifamily projects
to be located in the General Area or in the Revitalizing
Area and that are insured under the National Housing
Act. . . .

5.5.3. HUD will set aside contract authority for
100 Section 8 New Construction and/or Substantial
Rehabilitation units per year, commencing at the begin-
ning of Fiscal Year 1982, for use in projects that will
increase housing choice for large minority families liv-
ing in the Limited Area of the City of Chicago by pro-
viding Section 8 New Construction and/or Substantial
Rehabilitation assisted housing for such families at lo-
cations in the General Area [*13] or in the Revitalizing
Area accessible to public transportation.

According to the plaintiffs, HUD's obligation to "set
aside contract authority" for fiscal year (FY) 1997 arose
on October 1, 1996, and was not extinguished by the
attainment of the 7100 target one day later.

n7 Because the particular § 8 programs referred
to in PP 5.5.2 and 5.5.3 were repealed in 1983, the
plaintiffs actually seek comparable relief as provided
for in P 8.6 of the decree. See HUD's Resp at3 n.3;
523 F. Supp. at 681-62.

It is true that HUD's obligation to "set aside” the §
8 units arose on the first day of FY1997. We earlier
held that the appropriate reading of the consent decree

required HUD to set aside the funds on that particular
day, rather than permit HUD to set aside funds anytime
during the fiscal year. Gautreaux v. Pierce, 548 F.
Supp. 1298, 1300-01 (N.D. Ill. 1982). Setting a firm
date for the set aside obligation comported best with the
purpose of the decree: to provide a "continuous stream
of relief” [*14] instead of "repeated gaps [in funding] of
indeterminate length." Id. ar 1300.

We did not, however, expressly or implicitly deter-
mine that HUD, having set aside the funds at the start of
the fiscal year, would be required to continue to execute
the § 8 contracts after reaching the 7100 target. We are
instead persuaded that P 5.1 means exactly what it says
when it directs HUD to provide assisted housing "until"
the 7100 target is reached. Although HUD must "set
aside” the § 8 units at the start of the fiscal year, the
units are "for use" after that date, PP 5.5.2, 5.5.3, and
nothing in P 5.1 suggests that HUD must continue to
provide the units after the 7100 goal is reached. Indeed,
even "unused” units otherwise available "for use” in the
next year expire when "HUD's obligations have termi-
nated pursuant to paragraph 5.1, 5.2, 8.1 or 8.2." PP
5.5.2.c., 5.5.3.b. n8 Accordingly, we conclude that
HUD's obligation to provide further assistance under
PP 5.5.2 and 5.5.3 ended on October 2, 1996.

n8 We find unpersuasive the plaintiffs' reliance on
a purported implication contained in an October 1992
agreement entered into with HUD. In that agreement,
HUD received, in exchange for some other consider-
ation, a 50 occupancy credit toward the 7100 target;
the parties conditioned the agreement so that if the
* 7100 target would be reached at the end of the fiscal
year because of the credit, then the credit would not
be counted that year. Letter of October 28, 1992.
However, the agreement can be read as simply en-
suring that the set aside obligation would arise in
those circumstances and the plaintiffs could take ad-
vantage of the funds in the next fiscal year until the
7100 target was reached without the 50 occupancy
credit.

[*15]
IV. HUD's Approval of CHA § 8 Contract Authority

Finally, the plaintiffs move to enforce P 5.8.1 of the
consent decree. Paragraph 5.8.1 generally prohibits
HUD from approving certain § 8 assistance in Chicago
unless at least one-third of the units are used in the
General Area and no more than one-third of the units
are used in the Limited Area:

5.8.1. In any fiscal year unless otherwise ordered by
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the Court under paragraph 8.4, HUD will not approve
housing assistance plans or approve or set aside contract
authority for Section 8 New Construction or Existing
(other than Moderate Rehabilitation) housing in the City
of Chicago unless (a) not less than one-third of the
units of Section 8 New Construction housing and not
less than one-third of the units of Section 8 Existing
housing (other than Moderate Rehabilitation) within the
City of Chicago are to be physically located within the
General Area, and (b) not more than one-third of the
units of Section 8 New Construction housing and not
more than one-third of the units of Section 8 Existing
housing (other than Moderate Rehabilitation) within the
City of Chicago are to be physically located within the
Limited Area.

[*16]

523 F. Supp. at 679-80. According to the plaintiffs, and
not seriously disputed by HUD, over one-third of the § 8
assistance units have been used in the Limited Area since
the entry of the consent decree in 1981. Apparently,
the plaintiffs and HUD have been negotiating for sev-
eral years to resolve the noncompliance without success.
Now, the plaintiffs seek unspecified relief.

We deny the motion because of the impracticality of
shaping appropriate relief for the noncompliance after
the plaintiffs year-after-year failed to enforce the provi-
sion. The plaintiffs themselves admit that "the last thing
plaintiffs would have desired was a cut-off of Section
8 funding for Chicago families," Pls." Reply at 11,
but that is precisely what the consequence of enforcing
P 5.8.1 would have been. Moreover, the decree itself
contains a mechanism under which HUD could have an-
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nually petitioned this court to waive the requirements of
P 5.8.1 by reclassifying Limited Areas as Revitalizing or
General Areas. See Decree P 8.4. After the plaintiffs'
failures to move to enforce P 5.8.1, HUD each year lost
a meaningful opportunity to petition for reclassification
under P 8.4. Cf. Zelazny v. Lyng, [*17] 853 F2d
540, 543 (7th Cir. 1988) (laches applied where plaintiff
inexcusably delayed and defendant suffered prejudice).
Furthermore, each year's approval of § 8 contract au-
thority in Chicago resulted in the use of the subsidies;
the plaintiffs provide no suggestion regarding how to
undo or remedy those tenants' voluntary uses of the
subsidies. Indeed, we cannot identify the contours of
the harm inflicted by HUD's annual approval, and with-
out ascertaining the scope of the harm, fashioning relief
would be arbitrary. Finally, we point out that HUD's
duties under paragraph 5 of the decree ended when the
7100 target was reached, see Decree P 5.1, including
the limitations imposed by P 5.8.1.

V. Conclusion

For the reasons explained above, we deny the plain-
tiffs' motion to modify the judgment order against CHA;
grant HUD's motion to terminate the consent decree
while retaining jurisdiction over the plaintiffs' attorneys'
fees petition; deny the plaintiffs' motion to declare that
HUD has a continued obligation for FY1997; and deny
the plaintiffs’ motion to enforce P 5.8.1. It is so or-
dered.

MARVIN E. ASPEN
United States District Judge

Dated 8/26/97
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Ch. 8 GENERAL PROGRAM

Secretary
1t a report to Congress. with-
fter the date of enactment
ov. 28, 1990], recom-
ges to such secton
14 that the Secre determines are
appropnate to take
relauve needs of public
cies for assistance to c
based paint tesung and abate
uvities. The Secretary shall not
any changes to the formula for

Urban Revitalizatica Demonstration Pro-

gam

Pub.L. 103-124, Title II, Oct. 28, 1993,
107 Stat. 128S, provided in part that
“For the urban revitalization demonstra-
ton program under the third paragraph
under the head ‘Homeownership and Op-
portunity for People Everywhere grants
(HOPE grants)' in the Departments of
Veterans Affairs and Housing and Urban
Development, and Independent Agencies
Appropriations Act, 1993, Public Law
102-389, 106 Stat. 1571, 1579 [set out
below in this note], $778.240,000 [is ap-
propriated], to remain available until ex-
pended: Provided, That notwithstanding
the first proviso in such third paragraph
[set out below in this note], the Secretary
shall have discretion to approve funding
for more than fifteen applicants: Provided
further, That no part of the foregoing
amount that is used for the urban revitali-
zaudon demonstration program shall be
made available for an application that
was not submitted to the Secretary by
May 26, 1993: Provided further, That of
the foregoing $778.240,000, the Secretary
may use up to $2,500,000 for technical
assistance under such urban revitaliza-

program'’s standards and criteria set forth
herein, with subsequent authorization
legislation that may be enacted into law:
Provided further, That of the $778.240.000
made available under this heading
$20,000,000 shall be made to eligible
grantees under the urban rewvitalization
demonstration program, to implement
programs authorized under subtitle D of
dtle IV (section 12899 et seq. of this dtle],
and of which, $10,000,000 shall be made

42 § 14371

for vouth apprenuceship training acuvi-
ues for joint labor-management organiza-
tions pursuant to section 3(c)(2)(B) of the
Housing and Urban Deveiopment Act of
1968. as amended [section 170lu(c)(2)(B)
of Tide 12. Banks and Banking).”

Pub.L. 102-389. Title II. Oct. 6. 1992,
106 Stat. 1579. provided in part that:
‘Furthermore. $300.000.000 shall be for
grants 1o carry out an urban revitaliza-
uon demonstrauon program involving
major reconstruction of severely dis-
tressed or obsolete public housing pro-
jects. to be administered by local public
housing agencies: Provided, That such
funding shall be made available to up to
L5 cities selected from either the 40 most
populous United States cities or. from
any city whose housing authonity was
considered to have been on the Depart-
ment's troubled housing authorities list as
of March 31, 1992: Provided further, That
no more than $50.000.000 shall be pro-
vided to each participaung municipality:
Prowided further, That no more than 500
units shall be funded for each partcipat-
ing city and such unuts shall be located in
up to 3 separately-defined areas contain-
ing the community's most severely dis-
tressed projects, including family high-
rise projects: Provided further, That at
least 80 per centum of the funding pro-
vided to each participating public hous-
ing agency shall be used for the capital
costs of major reconstruction, rehabilita-
tdon and other physical improvements,
for the capital costs of replacement units
and for certificates under section 8(b)
[section 1437f(b) of this title] used for
replacement and for management im-
provements for the reconstructed project
and for planning and technical assistance
purposes and not more than 20 per cen-
tum shall be used for community service
programs (as defined by the Commission
on National and Community Service) and
for supporuve services, including, but not
limuted to, literacy training, job training,
day care, youth activies, adminisrative
expenses, and the permussive and manda-
wory services authorized under the Gate-
way Program established in the Family
Support Centers demonstration
provided for in 42 U.S.C. 11485e~{ (prob-
ably means section 11485(e), (f) of this
utle]: Provided further, That each partici-
paung city shall make contributions for
supportive services in an amount equal to
1S per centum of the funding provided
for supportive services pursuant to the
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42 §1437!

immediately preceding proviso: Provided
turther, That all such contnbutions from
parucipating junsdictions for supporuve
services shall be denved from non-Feder-
al sources: Provided further, That each
parucipaung community shall submit a
pian for program implementation which
1s consistent with the local comprehen-
sive housing affordability strategy pre-
pared pursuant to secuon 105 of the
Cranston-Gonzalez National Affordable
Housing Act (section 12705 of this utle]
and which has the approval of the local
governing body: Provided further, That
each plan shall include a community ser-
vices component, but no funds are to be
disbursed pursuant to this paragraph un-
ul such community services program has
been approved by the Commission on Na-
tional and Community Service: Provided
further, That funds made available pursu-
ant to this paragraph may be used in
conjunction with, but not 1n lieu of, fund-
ing provided under the head ‘Moderniza-
uon of Low-Income Housing Projects’ for
the modernization of existing public
housing projects pursuant to section 14 of
the Act (42 U.S.C. 1437)) [this section];
for construction or major reconstruction
of obsolete public housing, other than for
Indian families; for the replacement of
public housing units pursuant to section
18 of the Act [section 1437p of this title};
and for the HOPE for Public and Indian
Housing Homeownership program as au-
thorized under title [II of the Act [sub-
chapter [I-A of this chapter]: Provided
further, That notwi ing the provis
sions of section 18(bX3) of the Act (sec-
tion 1437p(bX3) of this title], units demol-
ished, disposed of or otherwise eliminat-
ed under this demonstration may be re-
placed as follows: one-third by certifi-
cates under section &(b) [section 1437f(b)
ofthnude]andduhnhnccbymycom-

the Act [section 1437c(h) of this ude] ,
housing made available through housing
opportunity programs of construction or
substantial rehabilitation of homes meet-
ing essentially the same eligibility re-
quirements as those established pursuant
to sections 603-607 of the Housing and
Community Development Act of 1987
(Public Law 100-242){set out as a note
under section 1715/ of Title 12, Banks
and Banking], or under the HOPE II or
IIl programs, as under sec-

LOW-INCOME HOUSING Ch. g

tions 421 and 341 of the Cranston-Gon.

zalez Nauonal Affordable Housing ac
[secuons 12871 and 12891 of :his utlel:

persons displaced by the reconstrucuon
activites provided for herein shall be ;.

gible for these replacement units: Prowid.
ed further. That. in order to be eligible for
funding under this paragraph. applica.

uons for funding must be received within
180 days from the date the Notice of
Funds Availability is published 1n the
Federal Register: Provided further. Thar
the Secretary of the Department of Hous-
ing and Urban Development shall issue 3
notice of funds availability within 90 dayy
of enactment of this paragraph [probably
means date of enactment of this para.

graph, Oct 6, 1992): Provided further,.
That the Secretary shall determine which
cities have been selected to participate in
the program within 90 days of the umely
receipt of the last eligible application:
Provided further, That housing authonties,
in submirting their applicanon for funds
under this paragraph, shall identfy all
severely distressed public housing devel.
opments, using the criteria set forth by
the National Commission on Severely
Distressed Public Housing: Provided fur
ther, That nothing in this paragraph shall
prohibit the Secretary from conforming
the program standards and criteria set
forth herein, with subsequent authoriza-
tion legislation that may be enacted into
law: Prowvided further, That the authonity
in the immediately preceding proviso
shall not apply to any legislaton that
excludes or otherwise limits self-sufficien-
Cy or community service activities set
forth in this paragraph. or authorize real
location of amounts available for obli
gation which are inciuded in this pars-
bled housing authority that applies for
funds under this paragraph, shall not be
eligible if the Secretary certifies to the
Congress that they are not making sub-
stantial progress to eliminate their trou-
bled status in accordance with secuon
6(j) of the Housing Act of 1937 [sectoa
1437d(j) of this title), as amended: Pro-
vided further, That in the event that com-
munities applying for funding under this
paragraph also request funding under
any other HOPE program authorized un-
der title III or title IV of the Cranston-
Gonzalez National Affordable Housing
Act (Tide I[II or Tide IV of PublL
101-62S, Nov. 28, 1990, 104 Stat 4129,
4148, for classifications of which ses Ts-
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Ch. 8 GENERAL PROGRAM

bles]. the Secretary shall process such
applicauons concurrently and in an expe-
ditious manner: Prowvided further. That, in
the event that any application received
from the ciues iminally selected to paruci-
pate in this program is determined to be
unacceptable, the Secretary shall select
another city from the 40 most populous
United States cities to receive funding

§ 4822.

42 § 1437

under this paragraph: Provided ‘*urtner.
That. in the event that communites se-
lected to receive funding do not proceed
in a2 manner consistent with the plan ap-
proved for that community. the Secretarv
may withdraw any unobligated balances
of funding made available pursuant to
this paragraph and distnbute such funds
to other eligible communiues.”

CROSSREFERENCES =

Abatement, inspection and reporting requirements for assistance under this sec-
uon for purposes of eliminatuon of lead paint poisonung, see 42 USCA

Cholge in Public Housing Management Act, financial assistance for grants avaul-
ble under this section, see 42 USCA § 1437w.
CompreRensive improvement assistance under this secton for purposes of—
Lowe\ income housing projects, see 42 USCA § 1437c.

pusing homeownership, see 42 USCA § 1437s.

ing resident management, see 42 USCA § 1437r.

gt Partnerships, funds not available to carry out activities autho-
this section, see 42 USCA § 12742.

provided for compwghensive modernizauon under this section, see 42 USCA

§ 1437bb.
Performance indicators for p

Rehabilitation of vacant public ho
purposes of replacement plan
§ 1437aa2-3.

Severely distressed public housing defin

USCA § 1437v.

LIBRARY F
Administrative Law

American Digest System

Building health regulations, slum clearance and public ¢

Environment @»32,

Federal benefits for Native Americans, see Indians @=7.

blic agencies for purposes of evaluation of manage-
SCA § 1437d.
gam, modernization grants available under this

{ng units in accordance with this section for

homeownership program, see 42 USCA

d for purposes of revitalization, see 42

Buildm‘:d health regulations, slum clearance and public housing, see J.S. Health

Environment § 28 et seq.

Federal benefits for Native Americans, see CJ.S. Indians § 46 et seq.
Federally controlled housing and home finance organizations, see

States § 70.

WESTLAW ELECTRONIC RESEARCH
Health and Environment cases: 199k{add key number).
Indians cases: 209k{add key number].
United States cases: 393k{add key number]. ) .

g .
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PURPOSE OF THE HOPE VI PROGRAM

HOPE V1 was originaily conceived as a demonstration program which would
promote fundamental changes in the way PHAs developed and administered public
housing, and in the way HUD related to those PHAs. Its purpose was and remains to
revitaiize severely distressed or obsolete public housing developments. HOPE VI is a key
ingredient in the Department of Housing and Urban Development’s Transformation of
Public Housing efforts. The elements of public housing transformation that have proven
key to HOPE VI include:

1. Changing the physical sh fic_ housing. This includes tearing down the
eyesores that are often identified with obsolets public housing and repiacing them

with homes that complament the surrounding neighborhoods and are mractm and
marketable to the people they are intended to serve, meeting contemporary
standards of modest comfort and liveability. HOPE V1 funds should be used to
create institutional and physical structures that serve the needs of public housing
residents over the long term in a cost-effective manner.

2. Establishing positive incentives for resident seif-sufficiency and comprahensive

services that empowaer residents. Programs should be outcome-based, directed at
residents moving up and out of public housing.

2

3. Enforcing tough expectations through strict occupancy and eviction rules, such as
the "One Strike and You're Out" policy supported by the Housing Opportunity
Program Extension Act of 1998 (Pub. L. 104-120; approved March 28, 1996). The
goal of these ruies is to improve the quality of life for residents, create safer, family-
friendly environments conducive 10 leaming, and make areas around public housing
more atoactive 1o businesses that can create well-paying jobs.

4.  Lessening concentrations of poverty by piacing public housing in nonpoverty

neighborhoods, or by promoting mixsd-income communities where public housing
once stood alone, thersby ending the social and economic isolation of public
housing residents, increasing their access to quality municipal services such as
schools, and increasing their sccess to job information and mentoring opportunites.

S. Forging partnershipg with other agencies, iocal governments, nonprofit
organizations, and private businesses to leverage support and resources, whether
financial or in-kind.

1.A.1
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Fy 1986

The FY 1996 Appropnations Act (Pub.L. 104-134, approved April 26, 1996}
allocated $480 million for HOPE V1. Of that amount, $3.216,000 was allocated for
technical assistance, leaving $476,784,000 available for implementation grants. A NOFA
was issued on July 22, 1996, and 138 applications were received on the September 10,
1896 due date. 20 grants totalling 403,313,070 were awarded for demolition and
revitalization activities. 24 grants totalling 73,470,930 were awarded for demolition only.
The total amount awarded m FY 1986 was $476,784,000.

FY 19

The Departments of Veterans Affairs and Housing and Urban Development, and
independemt Agencies Appropriations Act, 1997 (The FY 1997 Appropriations Act) (Pub.L.
104-204, approved September 26, 1996) allocated $550 million for HOPE VI under the
heading “Revitalization of Seversly Distressed Public Housing." Of that amount, $2.5
million was allocsted for technical assistance, $70 million for Section 8 assistance. $30
milllon for demolition grants, and $447.5 million for demolition and revitalization grants.
Separate NOFAs are expected to be published for the Section 8, Demolition only, and
Demoiition and Revitalization portiens of the appropriation.

1.8.2
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PURPOSE OF THE HOPE VI PROGRAM

HOPE V1 was originally concerved as a demonstration program which would

promote fundamental changes in the way PHAs developed and administered public
housing, and in the way HUD related to those PHAs. its purpose was and remains o
revitalize severely distressed or obsolete public housing developments. HOPE VI is a key
ingredient in the Department of Housing and Urban Development’s Transformation of
Public Housing efforts. The elements of public housing transformation that have proven
key to HOPE VI include:

Changing the physical sh fic housing. This inciudes tearing down the
eyesores that are often identified with obsolets public housing and replacing them

with homes that complament the surrounding neighborhoods and are mractrva and
marketable 1o the people they are intended to serve, meeting contemporary
standards of modest comfort and liveability. HOPE V1 funds should be used to
create institutional and phys:cal structures that serve the needs of public housing
residents over the long term in a cost-effective manner.

Establighing positive incentives for resident self-sufficiency and comprahensive
services that empower residents. Programs should be outcome-based, directed at

residents moving up and out of public housing.

it

Enforcing tough expectations through strict occupancy and eviction rules, such as
the "One Strike and You're Out" policy supported by the Housing Opportunity
Program Extension Act of 1998 (Pub. L. 104-120; approved March 28, 1996). The
goal of these ruies is 10 improve the quality of life for residents, create safer, family-
friendly environments conducive 1o leamning, and make areas around public housing
more atractve 1o businesses that can create well-paying jobs.

Lessening concentrations of poverty by piacing public housing in nonpoverty
neighborhoods, or by promoting mixsd-income communtities where public housing
once stood alone, thersby ending the social and economic isolation of public
housing residents, increasing their access to quality municipal services such as
schools, and increasing their access to job information and mentoring opportunides.

Forging partnershipg with other agencies, local governments, nonprofit
organizations, and private businesses to leverage support and resources, whether
financial or in-kind.

1.A1
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PROGRAM AUTHORITY AND FUNDING HISTORY
FY 1993 and FY 1934

The HOPE V1 Program was cresated by the Departments of Veterans Affairs and
Housing and Urban Development, and Independent Agencies Appropriations Act, 1993
(Pub.L. 102-389), approved on October €, 1992 (the 1993 Appropriations Act). Congress
has never passed an authorization bill for the program, and, therefore, HUD has not issued
program reguiations. Grants are governed by each Fiscal Year's Notice of Funding
Availability (NOFA) and each recipient’s Grant Agreement.

The FY 1893 Appropriations Act made $30C miilion available for Planning and
impiementation grants to PHAS in the 40 most populous cities in the U.S., or in any city
whose PHA was on HUD’s current troubled housing authority list. A NOFA was published
in the Federn| Register on January 4, 1993 and revised and restated on March 29, 1993.
On May 4, 1993 the deadiine was extanded to May 26, 1993. 41 applications were -
received by HUD. In August 1893, 2 Planning and 6 Implementation applications received
full funding and 7 implementation applications received partial funding.

The FY 1984 Appropriations Act (Pub.L. 103-124, approved on October 28, 1993)
allocated an additional $778.24 for HOPE VI. Of that amount, $2.5 million was allocated
for technical assistance, and $20 million was allocated for the Youthbulid program, leaving
$755.74 million available to fund additional HOPE VI applications submitted in FY 1993.
In November 1983 the 7 partally-funded applications from FY 1993 were fully funded, and
2 new Planning and 5 new Implementation grants were fully funded from the FY 1994
appropriation. A total of 13 Impiementation grants totafling $543,836,418 and 2 Planning
grants totalling $1 million were awarded as FY 1993 grants. An additional 13
implementation grants totalling $507,838,089 and 6 Planning grants totalling $2,725,472
were awarded as FY 1994 grants. The total amount awarded for FY 1993 and FY 1984
was $1,055,3998,979.

EY 1999

The FY 1995 Appropriations Act (Public Law 103-327, approved September 28,
1994) allocated $500 million for HOPE VI. Of that amount, $2.56 million was sllocated for
technical assistance, leaving $497.5 available for HOPE VI Planning and implementation
grants.

A letter from HUD dated January 9, 19885 invited the 8 Planning grantees from FY
1993 and 1994 w0 apply for Implementaton grants. Those impiementation grants, totalling
$349,999,018, were awarded on January 19, 19885.

A letter from HUD dated February 3, 1995 invited all eligible PHAs to apply for
Planning and Implementation grants. Applications for Planning grants wers due to HUD on
February 28, 1995. $10,726,609 was awarded on a8 non competivite basis to 27 PHAs
for Planning grants of $400,000 apiece.

Appiications for implementation grants wers due to HUD on April 17, 1998. Six ’
finalists were invited to submit revised submissions by August 30, 1995. On September
28, 1996, 5 PHAs were awarded implemerntation grants totalling $103,267,000.

1.8.1
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Fy 19396

The FY 1996 Appropnations Act (Pub.L. 104-134, approved April 26, 13996)
allocated $480 million for HOPE V1. Of that amount, $3,216,000 was allocated for
technical assistance, leaving $476,784,000 availabie for Implementation grants. A NOFA
was issued on July 22, 1996, and 138 applications were received on the September 10,
1996 due date. 20 grants totalling 403,313,070 were awarded for demolition and
revitalization activities. 24 grants totalling 73,470,930 were awarded for demoiition onty.
The total amount awarded n FY 19986 was $476,784,000.

FY 19

The Departments of Veterans Affairs and Housing and Urban Development, and
Independent Agencies Appropriations Act, 1997 (The FY 1997 Appropriatons Act) (Pub.L.
104-204, approved September 26, 1996) allocated $550 million for HOPE VI under the
heading “Revitalization of Seversly Distressed Public Housing." Of that amount, $2.5
million was allocsted for technical assistance, $70 million for Section 8 assistance, $30
milllon for demolition grants, and $447.5 million for demolition and revitalization grants.
Separate NOFAs are expected to be published for the Section 8, Demolition only, and
Demoiition and Revitalization portions of the appropriation.
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FY 1995 APPROPRIATION ACT
H.R 103-327, Appr n 9.28-94

SEVERELY DISTRESSED PUBLIC HOUSING

For the HOPE Vl/urban revitaization demonstration program under the third
paragraph under the head "Homeownership and Opportunrty for Peopie Everywhere grarts
(HOPE grants)” in the Department of Veterans Affairs and Housing and Urban
Development, and Independemt Agencies Appropriations Act, 1993, Public Law 102-389,
106 Stat. 1671, 1579, $5600,000,000, to remain avaitable umil expended:

Provided, That notwithstanding the first proviso of such third paragraph, the Secretary
shail have discretion to approve funding for more than fifteen applicams:

Provided further, That notwithstanding the third proviso of such third paragraph, the 7
Secretary may provide funds for more than 500 units for each participating city:

Provided further, That in selecting HOPE VI implementation grants recipients in fiscal year
1995, the Secretary must first award such grants to those citiss or jurisdictions which
have received HOPE VI planning grants in fiscal year 1993 or fiscal year 1994:

Provided further, That the requirement of the immediately proceeding proviso shall not limit
the Secretary’s discretion to limit funding to amounts he deems sppropriate, nor shall it
prevent the Secretary from guaranteeing that ali imptementation grant recipients conform
with the requirements of the HOPE VI/ urban revitalization demonstration program:

Provided further, That of the foregoing $600,000,000, the Secretary may use up to
$2.500,000 for technical assistance under such urban revitalization demonstration, to be
made avsilable directly, or indirectly, under contracts or grants, as appropriate:

Provided further, That nothing in this paragraph shall prohibit the Secretary from
conforming the program standards and criteria set forth hersin, with subsequent
authorization legisiation that may be enacted into law.

1.C.5
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FY 1996 APPROPRIATION ACT

104-1 rQved on 4-26-85
Omnibus Consolidated Rescissions and Appropriation Act of 1996

PUBLIC HOUSING DEMOLITION, SITE REVITALIZATION,
AND REPLACEMENT HOUSING GRANTS

For grants to public housing agencies for the proposes of enabling the demolition of
obsolete public housing projects or portions thersof, the revitalization (where appropriate)
of sites (including remaining public housing units) on which such projects are located,
replacement housing which will avoid or lessen concentration of very low =income
families, and tenant-based assistance in accordance with section 8 of the United States
Housing Act of 1937 for the purpose of providing replacement housing and assistng
tenants to be displaced by the demolition, $480,000,000, to remain availabie urtil
expended;

Provided, That the Secretary of Housing and Urban Development shall award such funds to
public housing agencies based upon, among other relevant criteria, the local and national
impact of the proposed demolition and revitalization activities and the extent to which the
public housing agency could undertake such activities without the additional assistance to
be provided hereunder:

Provided further, That eligible expenditures hereunder shall be those expenditures sligible
under section 9 and section 14 of the United States Houang Act of 1937 (42 U.S.C.
1437f and |);

Provided further, That the Secretary may impose such conditions and requirements as the
Secretary deems appropriate to effectuats the proposes of this paragraph;

Provided further, That the Secretary may require and agency selected to receive funding to
make arrangements satisfactory to the Secretary for use of an entity other than the agency
to carry out this program where the Secretary determines that such action will help to
effectuate the propose of this paragraph;

Provided further, That in the event an agency selected to receive funding does not proceed
expeditiously as determined by the Secretary, the Secretary shall withdraw andy funding
made available pursuant to this paragraph that has not been obligated by the agency and
distribute such funds to one or more other eligible agencies, or to other emthies capable of
proceeding expeditiously in the same locality with the original program;

Provided further, That of the foregoing $480,0000, the Secretary may use up to .87 per
centum for technical assistance, to be provided directty or indirectly by grants, contracts or
cooperative agreements, including training and cost of necessary travel for participants in
such training, by or to officials and employees of the Department and of public housing
agencies and to residents;

Provided further, That any replacement housing provided with assistance under this head

shall be subject to section 1809 of the Untied States Housing Act of 1937, as amended by
section 201(b(2) of this Act.

1.C.6

SAR - 33



FY 1997 APPROPRIATION ACT

li 1 04, Approved on 3-26-96

Deparumnent of Veterans Affairs and
Housing and Urban Development and Independent Agencies
‘ Appropriation Act, 1897

REVITALIZATION OF SEVERELY DISTRESSED PUBUC HOUSING

For grants to public housing agencies for assisting in the demolition of obsoclete
public housing projects or portions thereof, the revitalization (where appropnate) of sites
(including remaining public housing units) on which such projects are located, replacement
housing which will avoid or lessen concentrations of very low-income families, and tenant-
based assistance in accordance with section 8 of the United States Housing Act of 1937;
and for providing replacement housing and assisting tenants to be displaced by the
demolition, $650,000,000, to remain available untd expended, of which the Sacretary may
use up to $2,500,000 for technical assistance, to be provided directly or indirecdy by
grants, conuTacts or cooperative agreements, including traming and cost of necessary travel
for participants in such training, by or to officials and employees of the Department and of
public housing agencies and to residernts;

Provided, That no funds appropriated in this title shall be used for any purpose that is not
provided for herein, in the Housing Act of 1937, in the Appropriations Acts for Veterans
Affairs, Housing and Urban Development, and independent Agencies for the fiscal years
1993, 1994, and 1995, and the Omnibus Consolidated Rescissions and Appropriations Act
of 1996;

Provided further, That none of such funds shall be used directly or indirectly by granting
competitive advantage in awards to settie [tigation or pay judgments, uniess expressty
permitted herein;

Provided further. That, notwithstanding any other provision of law, the funds made
avsilable to the Housing Authority of New Orieans, under HOPE VI for purpcsed of Desire
Homes, shall not be obligatad or expended for on-site construction until and independent
third party has determined whether the site is appropriate.

1.C.7
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOROTHY GAUTREAUX, et al.,
Plaintiffs,
vs. Civil Action No. 63C1453

66Cl450

SAMUEL R. PIERCE, JR., Secretary (Consolidated)

of the Department of Housing and
Urban Development, and CHICAGO
HOUSING AUTHORITY, et al.,

Defendants.
ORDER

This matter coming on to be heard pursuant to plaintiffs’
motion dated May 8, 1987 for the appointment of a receiver for
the scattered site program (defined below), due notice having
been given and the Court having heard the presentations of the
parties, the Court makes the following findings of fact and
conclusions of law:

(A) The Chicago Housing Authority (the °"CHA") has joined
in plaintiffs®’ motion for the appointment of a receiver for the
reasons which CHA has heretofore stated in this cause.

(B) This Court has concluded that it has no reasonable
alternative but to exercise its inherent power to effectuate its
own ordo}s ar.d to so appoint said receiver for the scattered
site program in accordance with the provisions of this order.
It is the expectation of this Court that the appointment of a -

receiver will facilitate cooperation between the United States
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Department of Housing and Urban Development ("HUD®), CHA an2
the receiver respecting the scattered site program.

(C) For purposes of this Order the “"scattered site program-”
shall" mean (i) the buildings and vacant sites listed in Exhibit
A attached hereto (collectively, the “Uncompleted Units®) and
(ii) CHA Development Programs numbered Il 2-096, Il 2-098,

Il 2-103 through Il 2-109, and Il 2-113 (excluding any completed
buildings in such programs) and all CHA non-elderly public
housing development programs which may in the future be
authorized-by HUD during the pendency of Civil Action No.

66 C 1459.

WHEREFORE, IT IS HEREBY ORDERED:

1. The Court hereby appoints Daniel E. Levin and The
Habitat Company jointly as receiver (“"Receiver”) to develop and
administer the scattered site program as effectively and
expeditiously as possible in compliance with the orders of this
Court, such appointment to be effective as of the Effective
Date (defined below). Until the Effective Date, CHA shall
continue to. be responsible for implementing the scattered site
program in compliance with the pt%or orders of this Court. On
the Effective Date CHA shall turn over to the Receiver |
possession and control of the Uncompleted Units, it being
understacd, however, that title to the Uncompleted Units shall
remain in the name of CHA.

- i The Receiver shall have and exercise all powers of CHA
respecting the scattered site program necessary and incident to

the development and administration of such program, including:

-
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(a) Making all determinations governing ¢

ne scatteres
Site program in compliance witn prior and future orders of this
Court, including without limitation (i) submission to HUD of
applications for funding, development programs and otner
documents, (ii) site selection and acquisition (including
policies respecting tne location of sites and buildings to >be
acquired), (iii) tne relocation of occupants, when necessary
and (iv) construction and rehabilitation of dwelling units and
the design and specifications therefor in compliance with
appl:cable laws and ordinances; and

(b) Carrying out the determinations so made, including
without limitation (i) negotiating and executing any contracts
or other documents necessary or appropriate to implement the
scattered site program, (ii) employing, transferring and
discharging staff for the scattered site program, (iii) purchas-
ing insurance insuring the Receiver, and the interest of CHA if
fea#iblo and available at no additional cost, against liability
for such risks and in such amounts as the Receiver and KUD snall
from time to time agree upon, (iv) managing and administering
buildings included within the scattered site program prior to
the turnover thereof to tne CHA in‘accozcancc with Paragraph §
below, and (v) doing such other acts and things, including site
selection and acquisition in the name of CHA, construction and
renabilitation of dwelling units and retaining the services of
such personnel, consultants, attorneys, accountants and other

professionals, as are determined by the Receiver to be

necessary and appropriate to implement the scattered site

-Fa
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program and to enable the Receiver to discharge its duties
pursuant to the provisions hereof.

3 The Receiver shall have the right at any time, upcn
due notice to the parties hereto, to make application to the
Court requesting that the Receiver be excused from complying
with some or all of the provisions set forth in the Annual
Contributions Contracts heretofore entered into between HUD a=42
CHA (collectively, the °"ACC"), the HUD Procurement Handbook for
Public Hous;ng Agencies No. 7460.8, the HUD Public Housing
Developmant Handbook No. 7417.1, or other applicable rules a-d
regulations, or applicable laws or ordinances, or that as to
the Receiver, the requirements of such agreements, provisions,
laws, ordinances, rules and regulations be modified, if the
Receiver determines that compliance therewith would be costly,
inefficient or otherwise impede or restrict its ability to carry
out this Court's orders. Nothing contained herein shall be
deemed to constitute a determination by the Court, or the
consent or an acknowledgement by HUD or CHA, that the Court has
the jurisdictiqQn or authority to grant any of the foregoing
relief. B

4. The Receiver shall have no obligation to make any
expenditure except from funds provided by HUD in accordance with
procedures to be agreed upon between HUD and the Receiver. The
Receivcr shall keep separate accounts for costs incurrzd in
connection with the scattered site program from and after the
Effective Date. The Receiver shall not be responsible for (i)

payment of any costs or performance of any obligations incurc-ed

-4-
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by CHA prior to the Effective Date, except obligations incur
pursuant to the ACC unless the Receiver is excused from
complying with the terms thereof pursuant to Paragraph 3 above,
or (ii) payment of any costs or performance of any obligations
incurred by CHA thereafter, except as may be specifically
authorized by the Receiver in writing. Notwithstanding the
foregoing, the Receiver shall not be responsible for (iii)
compliance with the provisions of any ACC with respect to
buildings and sites previously acquired or completed by CHA
except those dascribed in Exhibit A, or (iv) any act or
cmission of CHA either before or after the Effective Date.

- The Receiver shall promptly turn over to CHA, and CHA
shall accept, any building within the scattered site program
upon completion of construction or rehabilitation of each such
building. For purposes hereof, subject to the reasonable
approval of HUD, construction or rehabilitation of a building
shall be deemed to be completed when the Receiver's project
architect determines that such building is ready for occupancy,
and, if required by applicable law or ordinance, a certificate
of occupancy has been issued for such building.

6. The Receiver shall prcpar; reports respecting the
status and implementation of the scattered site program as of
the end of each month in the year 1987, commencing with the
month ot‘Sthombct. 1987, and thereafter quarter.y as of
March 31, June 30, September 30 and December 31 of each year.

Copies of the same shall be filed with the Court and served on
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tne parties within 20 days following the end of the per:sd

covered b, each such report.

T CHA, its agents, servants and employees snall provide
full cooperation and assistance to, and snall not interfere
with, the Receiver in the performance of tne Receiver's
responsibilities hereunder, including without limitation
providing full access to all information, records, documents,
files relating to the scattered site program.

8. There shall be paid to the Receiver from funds provided
by HJUD pursuant to the ACC or Annual Contributions Contracts
entered into between the Receiver and HUD, or by CHA if
appropriate, (i) all direct costs and expenses reasonably
incurred by the Receiver in connection with the performance by
the Receiver of its duties pursuant hereto, (ii) to the extent
not included in clause (i), a pro-rata snare of all salary,
compensation and other direct costs of those employees of The
Habitat Company (other than Daniel E. Levin, James P. McHugn
and Douglas R. Woodworth), James McHugh Construction Co. (other
than James P. McHugh) or other entities which are affiliates of
or conc:ollea oithc: directly or indirectly by the Receiver, who
at the direction of the Receiver ﬁi:!orn services on behalf of
the scattered site program, for the actual time devoted by said
employees to the performance of services for the scattered site
p:og:am,~and (iti) a fee in the amount of three percent (3%) of
the aggregate development costs (excluding the costs descriped

in clause (ii) apove and any costs previously incurred oy CHA)
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for each building in the scattered site program (except
buildings developed pursuant to a turnkey development) as
reflected on the original development budget(s) therefor
submitted by the Receiver and approved by HUD, the fee for such
building being payable upon the completion thereof as
determined in accordance with Paragraph 5 hereof. The Court
will set a reasonable fee with respect to turnkey
developments. The Court hereby determines that included in thre
category of expenditures for which the Receiver shall be
entitled tb reimbursement are all costs, expenses and
liabilities (including reasonable attorneys®' fees and court
costs) reasonably incurred or sustained by the Receiver by
reason of the performance by the Receiver of its duties
pursuant to the provisions hereof to the extent said costs,
expenses and liabilities are not covered by the insurance
described in Paragraph 2(b)(iii) above.

9. Nothing in this Order shall (i) preclude or restrict
the Receiver or any party hereto from asserting any claims
against the Receiver or any other party hereto for ihy*matte:
in connection with the scattered site program or otherwise;
provided, however that the foregoing shall not constitutq a
waiver by the Receiver or any other party of any defense which
it may have to such claim, including, but not limited to, a
defense by the Receiver that it enjoys immunity from such claim,
(ii) obligate HUD to furnish funds to the Receiver in addition

to any funds which HUD would otherwise be obligated to provide

-aT=
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to CHA by virtue of any previous order of this Court or o-her-
wise, or (iii) constitute a determination of the amount of
funds which HUD is obligated to furnish by virtue of such
previous orders or otherwise.

10. The Receiver is hereby excused from complying with Rule
9(b) of the Civil Rules of the United States District Court for
the Northern District of Illinois.

11. The effective date of this Order (the "Effective Date")
shall be the date upon which the Receiver has filed with this
Court and served upon the partizs hereto a notice signifying
that the Receiver is satisfied that there is in force the
insurance coverage referred to in Paragraph 2(b)(iii) above.

12. Except as and to the extcnt'sp.citically provided in
this Order, this Court's judgment orders proyiously entered
herein, as previously modified, remain in full force and effect.
The Court retains jurisdiction of this matter for all purposes,
including enforcement and issuance, upon proper notice and
motion, of orders modifying or supplementing the terms of this
order upon the presen'ation of folovant information or material

changes in conditions existing at the time of this order or any

o Shi

United Stateg District fudse

other matter.

August _'j_o 1987
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U.S. DEPARTMENT OF HOUSING AND URBAN CEVELOPMENT
THE SECRETARY
WASHINGTON, 0.C. 204 10-000 1

July 11, 1996

xander Polikoff, Esq.

iness and Professional People
for the Public Intereast

Zast Monrce Street, Suite 212
cago, Illinois 60603

Gautregux

.z Mzﬂé-;{c»:fz

This is in response to your June 10, 1996 letter to
jociate General Counsel Carcle W. Wilson requesting a "set
.de” of 1996 HOPE VI funding for the receiver of the Chicago

1sing Authority.

We regret that HUD cannot accede to your request. A "set
.de" to the receiver is not appropriate because the statute in
: first instance leaves to a PHA’s discretion whether it wants
apply for a HOPE VI grant at all and how it would want to use
» funds for which it applies. For example, if CHA applies for
{OPE VI grant to enable the demolition of a public housing
>jact, it may want to focus on site revitalization without any
>lacement housing, or, if it plans to have any replacement
i1sing, it might want to use the money for Section 8
ctificates rather than replacement public housing units. Since
a matter of law, we cannot provide the *set aside® you seek,
believe we have nc obligation under paragraph 8.6 of the
1sent decree to do so. That provision, which requires
iparable relief, makes it clear that plaintiffs are only
:itled to comparable relief that is *consistent with HUD's
rised funding or statutory authority."®

For your information, the HOPE VI grants will be awarded
ler a competitive process. However, the NOFA will provide an
solute priority for a CHA HOPE VI application seeking funding
s up to 350 replacement public housing units in order to
L£ill the present obligation to provide comparable relief in
2u of 350 section 8 new construction units that were required

the decree.

Of course, the award depands on CHA submitting an approvable
°E VI application for the replacement housing you seek, which
ats the statutorily mandated requirements of the NOFA. Because

this uncertainty, we again ask whether the plaintiffs want to
ceive the 350 Section 8 certificates, with $1500 per
rtificate in mobility counselling funds, as we offered earlier
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.8 year, in satisfaction of HUD's FY 1596 comparable relief
.igations. There are other pressing needs fcr these funds and
) needs to make them available, if plaintiffs do not want to
-e them provided under the consent decree.

I would hope that you will be able to provide a response in
xidgor your meetiag on July 16th with my staff and Joseph
1ldiner.

Please feel free to call me if I can be of assistance to
i. Keep up your goed work. Gaytreaux is a medel of success
- our nation! <o

Sincerely,

Henry G. CiSreros

Edwin Eisendrath
Joseph Shuldiner
Kevin Marchman
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Business and Protessional People
for the Public Interest

July 25, 1996

COPY BY FAX
ORIGINMAL BY MAIL

Mr. Joseph Shuldiner
Executive Diractor
Chicago Housing Authority
626 West Jackson Boulevard
Chicago, Illinocis 60661

Dear Joe:

This letter atteampts to set out the understanding I
believe we reached at our meeting in Betsy Julian‘s
conference room on July 16 concerning the FY1996 Gaytreaux
set-asida.

Although we do0 not agree, HUD is taking the position
that the FY1996 set-aside nust be made available to Gautreaux
plaintiffs pursuant to a CHA HOPE VI application for
democlition of one or more CHA buildings under a NOFA to be
issued shortly. Nonatheless HUD has saiqd,

"Por your information, the HOPE VI grants will
be awvarded under a competitive process. Hovever,
the NOFA will provide an absolute priority for a
CHA HOPE VI application seeking funding for up to
350 replacement public housing units in order to
fulfill the present obligation to provide
comparable relief in lieu of 350 section 8 new
construction units that were raquired by the
decree.”

Under these circumstances, we have agreed as follows:

(1) CHA will vork with the Gautreaux plaintiffs to
prepare and subait an application under the
forthcoming NOFA for the specific purpose of
obtaining the "absolute priority” funding for 350

Adnandor Poidu replacement public housing units referred to in

B Secretary Cisneros’ letter. (CRA intends to submit

O Yo a separate NOFA application for funding in addition

:-_-;‘s_:r N to this "absolute priority* amount.)

Salf

iamel (2) The FY1996 Gautreaux set-aside funding will only be
amemmesamre Drsvivst expended, and the buildings to be demolished for
/;E;:_~ which any part of the FY1996 Gautreayx set-aside is
oo Kruger
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to be used as replacement housing will only be
selected, upon the mutual agreement of CHA and the
Gaytreaux plaintiffs, or pursuant to a decision of
the Gaytreayx court under paragraph (3) below.

(3) If after a reascnable time CHA and the

plaintiffs are unable to agree upon the expenditure
of some part or all of the FY1996 Gaytreaux set-
aside funding, or upon such selection ¢f buildings
to be demclished, the disagreement of the parties
shall be submitted for resolution to the Gautreaux
court. Either party shall be free to initiate such
submission.

Cordially,

a2°
4

Alex y’i};xo:t
ALP:nmm

AGREED:

Jopéph shuldiner, Executive Director
icago Housing Authority

cc: Edwin Eisendrath
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Business and Professianal People
for the Public Ioterest

July 15, 1997
Y FAX: 313/207-0249 |

Mr. Andrew Rodrigues
Director/Redevelopment Division
Chicago Housing Authority

626 West Jackson Boulevard
Chicago, Illinois 60661

Dear Andy:

Here is a draft of the ABLA latter we discussed
yesterday. Let me know if you’d like any changes to be made.
As you can see, the letter calls for the current NOFA docket
nunber, which I’'d appreciate your filling in.

In the pregent circumstances I feel compelled to point
out it remains the Gautreaux position that court oxders
require the Receiver to davelop all public housing units,
including any to be developed at ABLA, even though HOFE VI
funds are used. Accordingly, unless and until cousrt orders

. are charnged Or we agree tO some other arrangement (as we have

at Darrew pending a court oxder), I can only authorize CHA to
use our ARBLA letter upoa the understanding that it too
accepts that position.

ALP:mm ,.--".
cec: By Pax: L,
Jezome Butler (312/7236-60853)
Joseph Shuldiner (312/627-0346)
Bdwin Risendrath (312/886-2729)
Rosanna Marques (312/744-2324)

|

17 Base Moares Staese, Suise 312, Chicapo, Wiinoss 60643
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IN THE UNITED STATES DISTRICT COURT
POR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOROTHY GAUTREAUX, et al.,

Plaintiffs,
v. 66 C 1459
66 C 1460
CHICAGO HOUSING AUTHORITY and
HENRY CISNEROS, Secretary of (Consolidated)

Department of Housing and Urban
Davelopment,

e W e e’ W P Wl P Nt il it P

Defendants.

QRDER

This matter coming on to be heard on the presantations of
the parties, and the Court having heard the same, it is hereby
ordered:

1. The Court hareby designates as the xomq'gevj.talizing
Area ("HRA) that portion of the City of Chicago t;:gt lies batween
Damen Averue on the Rast, Western Avenua on the West, Lake Street
on the North, and the Eisenhower Eq)rusﬁny on the South.

2. Notwithstanding any other order in this cause, the
joint venture betwaeen the Raeceiver, previously appointed by the.
Court to develop scattered site public housing on behalf of the
defendant, Chicago Housing Authority ("CHA"), and Chicago '
Metropolitan Bous:l.x;ng Davelopment Authority, CHA’s not-for-profit
development affiliate, may arrange for the development of such’
number of public housing units within the HRA, subject to such
conditions, as may be approved and specified by further order of
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the Court.

3. The Court has examined and now hereby approves
Paragraphs 2.C, 8, 14 and 15 of the proposad Consent Decree in
WM' 91 C 3316 (USDC N.D. Ill).

Maxrch 9, 1995 e Y e~

Alexander Polikoff

Julie Elena Brown

Business and Profaessional People
For the Public Interest

17 East Monroe Street - $#212

Chicago, Illinois 60603

312/641-5570 ’
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOROTHY GAUTREAUX, et al.

Department of Housing and Urban

Development,
Defendants.

)
Plaintiffs, )
)
vs. ) 66 C 1459
) 66 C 1460
CHICAGO HOUSING AUTHORITY and . )
HENRY CISNEROS, Sacretary of ) (Consolidated)
)
)
)

. , ORDER
This mattaer coming to be heard on the Joint Motion of

Plaintiffs, and Defendants Chicago Housing Authority and
Department of Housing and Urban Davelopment, for an order
designating a North Kenwood-Oakland Revitalizing Area and
permitting development of family public housing units therain,
and the Court hafinq heard prnsogtation: concarning the proposed
order; and '

The Receiver, Daniel lLevin and The Habitat Company, having
represanted to the Court that they: have examined the proposal
respecting thg appropriate nmmber of public housing units to be
provided taerein and the conditions to be made applicable
therato, and that they support the Joint Motion; and

'The Court b.igg cognizant that the principal remedial
purpose of the ordaers previocusly entered in these consolidated
cases has been and is to pfovide plaintiff class families with
desegregated housing opportunities: and

The Court also being cognizant that on occasion it has
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permitted public or assisted housing to be provided in census
tracts not within the General Public Housing Area upon a
sufficient showing of '::evitalj.zi.m;"~ circumstances such that a
responsible forecast of econcmic integration, with a longer term
possibility of racial desegregation, could be mada:; and

The Court being of the viewv that such a forecast can be made
with rispect to the North Kenwood-Oakland Revitalizing Area if
the terms and conditions of this order are met;

Now, i:ha'refora, IT IS HEREBY ORDERED:

1. The Court designates as the North Kamrood-ba.k;.and
Revitalizing Area (“Revitalizing Area’) that portion of the City
of Chicago that lies betwsen Oakwood Qouevard on tha north, .tha
Illinois Central Railroad right-of-way on the east, 47*% Street
‘on the south, and Cottage Grove Avenue on the west;

2. The Receivar, previously appointed by the Court to
develop scattared sitae public housing on bebalf of the dant,
Chicago Housing Authority, shall be free to develop, throug'h nev
construction or rehabilitation of existing buildings, up to 24i
units of public housing within the Revitalizing Area, subject to
the following conditions:

a) No more than 100 units of public housing shall be
developed on CHA-owned land that is the site of
CHA' 5 Lakefront high-rise buildings (the area '
bounded by 40™ Street on the north, the Illinois
Central Railroad right-of-way on the -east, 42™
Place on the south, and Lake Park Avenue on the

vest) .
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b)

<)

q)

No more than approximately 50 units of public
housing shall be develcoped on the site of the
demolished Washington Park buiidinqs (the CHA-
owned property bounded by 41°*" Street on the

north, Drexel Avenue on the east, Cottage Grove
Avenue on the wvest, and Bowen Avenue on the south)
and adjacent property.

The balance of such units of public housing within
the Revitalizing Area, in addition to those
raferr;d to in subparagraphs-(a) and (b) above,

' shall be developed on other sitas distributed

throughout the Ravitalizing Area.
One-half of the public housing units developed

" pursuant to subparagraphs (a) and (b) above shall

be occupied by families wvhose incomes arﬁ in the
range of 50-80% of the median income in the
Chicago Matropolitan Area, and such units shall be
gcographicaliy distributed approximately evenly
among the units developgd pursuant to

subparagraphs (a) and (b).

The CHA Tenant Salection and Assigmment Plan praviously

approved by this Court shall be modified to afford eligible
displacod Lnkatront tenant fasmilies, as defined in the "Revised
Agreement Regarding Former Residents of the Lakefront Properties
‘and the Future Use of Those Properties,” dated September 22,
1995, between CHA and the Lakefront Community Organization, first
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priority to all public housing units developed pursuant to
subparagraphs 2(a), (b) and (c) of this oOrder, subject only to
the provisions of subparagraph 2(d) of this Order.

'3

Date: , 1996
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DOROTHY GAUTREAUX, et al., Plaintiffs, v. CHICAGO HOUSING AUTHORITY and JACK KEMP,
Secretary of Department of Housing and Urban Development, Defendants

Case Nos. 66 C 1459, 66 C 1460

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS, EASTERN
DIVISION

1991 U.S. Dist. LEXIS 4123

April 2, 1991

April 4, 1991, Docketed

JUDGES: [*1]
Marvin E. Aspen, United States District Judge.

OPINIONBY: ASPEN

OPINION: MEMORANDUM OPINION AND
ORDER

We have before us the Gautreaux plaintiff's motion
for further relief, in which they ask for a court order
staying the rehabilitation of four high-rise public hous-
ing buildings in the North Kenwood-Oakland area of
Chicago and directing the Chicago Housing Authority
("CHA") and Receiver to cooperate in the implementa-
tion of any development plan for that area that would
increase scattered-site housing. Oral arguments on the
motion were heard March 1, 1991. nl As set forth be-
low, we deny plaintiff's motion.

nl We appreciate the input of the SouthEast side
Residents for Justice ("S.E.R.J."), which filed an
amicus brief arguing that the motion be denied.

The plaintiffs' argument is essentially this: the CHA
is obligated to provide as much scattered site public
housing as possible, pursuant to a consent decree, and
the Department of Housing and Urban Development
("HUD") is obligated to use its "best efforts" to aid the
CHA in this regard. Now, [*2] a plan has been devel-
oped that, if implemented, would put 600 new scattered
site units into the North Kenwood-Oakland area. The
plaintiffs contend that plans to renovate four high-rises
(of a group of six; two have already been renovated)
would severely compromise, if not destroy, the viability
of the scattered site plan. Indeed, plaintiff's counsel at
oral argument contended that it was a virtual certainty”

that the 600 units of scattered site housing "would go
down the drain" without the order sought in the plain-
tiffs' motion.

The scattered site plan, plaintiffs' counsel argued,
constitutes "special and extraordinary circumstances”
that would justify a broad reading of the consent de-
cree in this case and other orders of this Court. What
plaintiffs desire, the court was told at oral argument,
is a signal to CHA and HUD that other alternatives to
rehabilitation of the four high-rises are available — that
rehabilitation is not a "fait accompli. " Plaintiffs' counsel
repeatedly emphasized the limited nature of plaintiffs’
requested relief, characterizing it as a court-ordered de-
lay for sufficient time to explore alternatives and choices
to rehabilitation.

While we are not unsympathetic [*3] to the plaintiffs’
presentation, we do not believe that the extremely broad
reading of the consent decrees advocated by the plain-
tiffs is justified. Further, it is not apparent to us that
plaintiffs will necessarily lose what they seek without
an order from this court. As the CHA showed, both
in its brief and at oral argument, rehabilitation work
on the first of the four high-rises at issue will not be-
ing until February 1, 1992. Funding requests for the
remaining three buildings will not even be made "four
months," let alone be granted, and renovation work on
those high-rises may not begin for years. That strikes
us as ample time for "alternatives” and "choices” to be
fully explored.

In short, we deny plaintiffs' motion both for the rea-
son that it seeks relief beyond the scope of the vari-
ous orders of this Court and because, in any event,
plaintiffs have failed to present a case for such relief.
Lakefront Community Organization's petition to inter-
vene as plaintiff is moot. It is so ordered.
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IN THE UNITED STATES DISTRICT COURT
OR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOROTHY GAUTREAUX, et al.

Pl&intif:ao
66 C 1459
66 C 1460

(Consolidated)

CHICAGO HOUSING AUTHORITY and
JACK KEMP, Secretary of Department of
Housing and Urban Development,

W N’ Nt t? N gl ' Nwnt Nt st Nkt S Nt

Defendants.
MEMORANDUM IN SUFPPORT OF
ZLAINTIPFS’ MOTION TOR FURTHER RELIZY
Plaintiffs, by their attorneys, file this Memorandum in
Support of their Motion for Further Relief, dated November 21,

1990.

I- Legal packqground.

The basic remedial order against the defendant, Chicago
Housing Authority (#CEHA”®), obligates CHA to provide as much
scattered site public'housing as possible, as rapidly as

possible. 4

‘ , 304 F.Supp.
“?Th. Consent Decree entered into by the |
defendam \D.pnrtaent of Housing and Urban Development
('HUD'), o gttos HUD to use its best efforts to aid CHA in this
regard. Gautreaux v. lLandrieu, 523 F.Supp. 665, 680 (1981).

The aessential thrust of these porticns of the cited Qrders

is that, as rapidly and te the maximum degree reasonably possible,
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CHA and HUD shall strive to provide scattered site public dousing

epportunities to members of the plaintiff class in conformity

with the Courf‘s orders.

II. actual Ba o .

A. d Comm es.

Tha North Kenwood-Oakland communities are located along
Chicago’s lakefront, approximately four miles south of the Loop.
A portion of these communities, designated the “North Kenwood-
Oakland Conservation Area” (sometimes the ~“Area” or the
~Conservation Area”; see Section IIC, below), comprises 368 gross
acres. The Conservation Area is generally bounded by East 36th
Street on the North, the Illineis Central-Gulf Railroad right-of-
way on the East, East 47th Street on the South, and South Cottage -
Grove Avenue on the West.

In 1949 the Conservation Area was a thriving and well-
populated community; thereafter it experienced a decline in
health and character that left it scarcely populated and in
variocus states of disrepair.)/ Over 50% of the remaining
structures in the Area are now deteriorated or dilapidated.2s

According to the 1980 United States Census the median household

b4 X Neighborhood Conservation Plan, prepared for
Illinois Ho wvelopment Authority by Skidmore, Owings &
Merrill, Novembeé® 1990, attached hereto as Exhibit A

("IHDA/Skidmore Plan®), paga 1.

2/ City of Chicago Department of Housing Report to the
Departzent of Urban Renewval on THE DESIGNATION OF NORTH KENWOOD-
OAKLAND CONSERVATION AREA, January 1990, attached hereto as part
of Exhibit B ("Department of Housing Report"), page 10.
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income in the Area was $5,317, about one-third of the City of
Chicago med L{hcusehold income of $15,301.

Followihg;world War IT six CHA high-rise buildings known as
the ~Lakefront Properties,” having a total of approximately 900
apartments (approximately 150 apartments in each of six
buildings), were constructed in the north portion of the Area. In
the mid-1980s, by reascn of severe deterioration, the buildings
were vacated (except for approximately 30 families who remained
in one of the six buildings) preparatory to rehabilitation.
However, over the ensuing several years no rehabilitation was
performed and the buildings deteriorated further. Commencing in
1989 rehabilitation of the two northernmost buildings began and
is scheduled to be completed in early 1991, but.rehabilitation of
the other four buildings, having a total of about 600 apartme :é,

has not yet started.

B. Staff Report To The Urban Renewal Board On

The Illinois Urban Renewal Consoclidation Act of 1961
(Il1l. Rev. Stat., ch. 67-1/2, Section $1.101 gt seg.) defines a

"Conservation Area” as an area of not less than 40 acres in which

:¢$ot.or more of the area are residential and
Srew 2

igeof 35 years or more, and which is not yet a

the =
‘have an
slum or : ”535;1 but by reason of various factors, including
dilapidation, obsolescence, deterioration, decline of physical
maintenance and lack cf community planning (or any combination of
these), may become a slum and blighted area. (JId., Section

91.103(m).)
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In January 1990 the staff of the Department of Urban Renewa.
cf the citynéffChicago determined that the North Kenwood~Oakland
Area was eligible for designation as a Conservation Area and
recommendad that the Urban Renewal Board so designate it.3/ The
DUR Staff Report states that persons attending two public
neetings to consider designation of the Area as a Conservation
Area (on Novexmber 28, 1989 and January 11, 1990) expressed
"overwhelming support” for the designation of the Area as a

cOnservation-Aroa. (Ig., p- 3.)

C. Designation Of The North Kenwood-Oakland
Conservation Ares.

On January 23, 1990, the Department of Urban Renewal of

the City of Chicago duly found that the Area met the statutory
requirements and designated it as the North Kenwood-Oakland
Conservation Area.4/ The “eligibility~ findings of the DUR
Designation Resolution were that the Area consisted of 368 acres,
that structures in 71.82% of the Area were residential, that the
avarage age of structures in the Area was 90 years, and that the

Area was at risk of becoming a2 slum or blighted area.  (Id., p.

4.)
3/ fﬁt&~b.partnent of Urban Renewal Board Meeting,
January 2 ; attached hereto as part of Exhibit B ("DUR

Staff Report¥), pages 2-3. Exhibit B consists of the DUR staff
Report and the Department of Housing Report referred to in
focotnota 2. ;

&/ Resolution No. 90-DUR-1, TO APPROVE TEE DESIGNATION OF THE
NORTH KENWOOD—OAKXLAND CONSERVATION AREA, adopted January 23,
1990, attached hereto as Bxhibit C ("DUR Designation
Resolution®).
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Under the Urban Renewal Consoclidation Act, following
desiqnatioq-og,an area as a Conservation Area and upon nominac

tion
by the Depaéﬁient of Urban Renewal, the Mayor of the City of

£ -

P

Chicago is Eb‘appoint a Community Conservation Council from among
the residents of the area (Ill. Rev. Stat. ch. 67-1/2, Section
91.121), a process that has recently been .nitiated with respect
to the Conservation Area. (Staff Report cf Department of Urban
Renawval, October 16, 1990, attached hereto as Exhibit D.)
Following approval of a conservation plan for the area by the
Community Coﬁservation Council and the City Council, the
Department of Urban Renewal certifies the plan and may thereafter
exercise numerous powers granted to it under the Urban Renewal
Consolidation Act to carry out the plan. (Ill. Rev. Stat. ch.

67-1/2, Section 91.120-91.123.)

D. Comgunity Planning Process.

Prior to the designation of the Area as a Community
Conservation Area, the Department of Planning of the City of
Chicago, in July 19588, beqﬁn to coordinate a planning process for
the North Kenwood=-Cakland Area. The purpose of the planning-

process was “to prepare a land-use plan and action statement

W Che aspirations of community residents for the

S -

‘community and which would serve as a guide for

fon and private investmant.®S/

3/ Neighborhood Planning Committee Report, North Kenwood-
Oakland Neighborhood Planning Process, produced by the City of
Chicage, Department of Planning, attached hereto as Exhibit E
("NPC Report®), page 1.
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In July 1988, a Neighborhocd Planning Committee ("NPC~) yas

formed wnosclnflbership included residents, property owners,

merchants [ representatives of local community organizations

and instit - (NPC Report, p. 7.) Over 200 persons
participated on the NPC, approximately 75 of whom formed a
stable, working group. (Id.)

The first step of the planning process was to generate a set
of overall goals and cbjectives, identifying what the community
wanted to achieve. The NPC then identified the key issues facing
the neighborhood and the obstacles to achieving the community’s
goals. Finally, the NPC generated a set of potential strategies
and a list of resources available to assist the neighborhood in
assessing the key issues. (Id.)

After a two—day workshop, three teams were formed (Housing,
Econoric Development, and Open Space/Community Facilities) and
each team prepared a land-use map for its functional area. CcCity
of Chicago staff then prepared a summary map of the three sets of
recommendations. A final land-use map was then reviewed by the
full committee and approved in March 1989. (Id., pp. 7-8.)

The NPC recommendations respecting housing included the.

following:

that public housing continues to exist
as scattered-sita developmant).” (NRC

The NPC 1 Xey issues included the following:

*Public Houging/CHA Lakefront Properties -- The
presaenca of the Chicago Housing Authority (CHA)
Lakefront Properties and the negative image of public
housing deters investment in the community both by
existing homeowners who ars reluctant to maintain their
property and by cutside developers who are reluctant to
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invest in new development.~ (Id., p. 12.)

=z == Investment in new commercial

- ’. ;
deve :‘t is deterred by the concentration of public
hous . +* (1d., p. 13.)

b

In its "Development Guidelines” the NPC Report states:

~View gorridors to the lake should be preserved. No

high rise development should occur on the lakefront.

In the event that the CHA Lakefront Property becoxes

available, new residential construction on the site

should be limited to three stories.” (Id., p. 25.)

E. ois Housi v E 1 Pl 3 Process

The Illinocis Housing Development Authority, a public

body (Ill. Rev. Stat., ch. 67-1/2, Section 301 et sag.) also
initiated a planning process for the North Kenwood-Oakland Area.
(Resolution No. 87-IHDA-140, attached hereto as Exhibit F.) The
IHDA/Skidmore Plan (Exhibit A hereto) was the result. The Plan
states that it seeks “to restore and preserve the neighborhood
character of the area.” (Exhibit A, p. 1.) It also states that
it is based on the commitmant:

#that no habitable low-rise housing units will be torm

down and that prior to the demolition of any CHA high-

rise building the single-family/ townhouse replacement
units for that building will be built and occupied.”

(I2.)
The Plan includes the following component:

.?'iitian of 4 of the 6 vacant public housing
in order to provide new low-rise,
»d. homes for CHA residents on the lakefront
tlsinilatod throughout the community. . .~¥
Overall the IHDA/Skidmore Plan calls for both new market-
rate residential units and the rehabilitation of a large number
of existing occupied and uncccupied homes. (Id., pp. 1-2.) Key

elements of the plan include:
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(a) Financing by IHDA of up to 400 low-moderate
A

new residential units.

(b) -zyet rate development of an additional 850 new units.
(c) Construction of one-for-one replacement units prior to
‘ any CHA demolition.
(d) Rehabilitation of existing residential units. (Id,
P. 2.)
The Plan states that its implementation would constitute
#one of the largest and most extensive civic neighborhood urban
initiatives ever undertaken in this country . . .~ (Igd.)
The IHDA/Skidmore plan has recaived a Citation for
Excellencae in Urban Design from the American Institute of

Architects. (Id., p. 18.)

III. c rt i ¥orth od-Oa .
Inplementation of the NPC/IHDA plans for thé North Kenwood-
Oakland Conservation Area would provide for 600 or more new
scattered site public housing units for members of the plaintiff
class in a community which, by reason of the projected
improvements under the plans, would potentially provide both’

economical pd-racially integrated living opportunities for

S

Gautreau ”i*inqa residential neighborhood possessing
strikin;' :{ft;;nnities. (Coupled with the nearly completed
rehabilitat Uu-éz.th;~tvo northernmost of the Lakefront
Properties buildings, it would also provide adequate public

housing for the return to the Area, into public housing, of those
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former tenants of the six CHA high-rise buildings who desire o

return and 1in eligible for public housing.)

This ] appears at a time when, by reason of the
changing dclugraphy of the City cf Chicago, opportunities to
build scattered site housing in the City have diminished. (See
the affidavit of Daniel J. Levin, as Receiver, attached hereto as
Exhibit G.) Under these circumstances, it is imperative to
furthering the remedial interaests of the plaintiff class that the

opportunity to realize the possibilities of the NPC/IHDA process

for the North Kenwood-Oakland Area not be lost.

IV. Position of CHA apg HUD.

CHA presently plans to rehabilitate thae southernmost four of
thae Lakefront Properties high-rise buildings (now largely or
completely vacant), and HUD is apparently willing to supply CHA
with funds for that purpose. (See affidavit of Alexander
Polikoff attached hereto as Exhibit H.) As indicated in Section
II above, such rehabilitation would be inconsistent with the
NPC/IHDA plans for the Conservation Area. Moreover, as indicated
by the NPC/IHDA plans.and by the affidavit of Daniel Ef'HcLean,
President of MCL Development Corporation, attached hereto as

-

Exhibit, T;égiiilitition would risk deterring the private

investm 'i;uan essential ingredient of both plans and of
the reviyy wm_;?ot the entire Conservation Area.

Thus,vit I; highly likely that rehabilitation of the four
Lakefront Properties highe~rises will frustrate the prospect of
providing hundreds of scattered site public housing units under
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highly advantageous circumstances for members of the plaint:ss

-

class.$§/

v. Violations Assertad.

Under the circumstances set forth above, for CHA and HUD to
proceaed to rehabilitate the four high~rise buildings in question,
and thereby risk frustration of the unigque scattaered site
opportunity presented in the North Kenwood-Oakland Conservaticon

Area, would be inconsistent with and a violation of CHA's Court-

6/ There is an additional question -- apart, that is, from the
potential frustration of the scattered site remedial program as
described in the text —— of whether it is in the best interests
of the Gautreaux class for CHA and HUD to use funds that could be
employed to provide further relief for plaintiffs to instead
rehabilitate detericratad, mostly vacant high-rise public housing
buildings instead. Plaintiffs are informed and believe that the
cost of the high-rise rehabilitation would be virtually the same
(on a bedroom basis) as the cost of new low-rise scattered site
public housing, and that the life-cycle costs of the high-rise
units would far exceed the life cycle costs of low-rise scattered
site public housing. In 1988, a mayoral-appointed advisory
council on CHA, co-chaired by Philip M. Klutznick, former U. S.
Secratary of Commerce, and Warren H. Bacon, then President of
Chicago United, reported as follows:

"The cost to rehabilitate high-rise buildings to keep
tham habitable may well exceed the cost of acgquiring
alternate housing, which could ba more suitable, '
particularly for family use."

" [TL ylem, in addition to the large sums required
atien [of high-rise buildings], is the
itration of large, poor, primarily single-

"Thae funds to be used to modernize the high-rise
buildings can more effectively be used to acquire older
housing and construct new units."

The quotations are from The Report of thae Advisory Council on the
Chicago Housing Authority, June 1588, pages 19, 20 and 24.
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imposed cbligation to build as many scattered site units as
rapidly as possible, and HUD’s Consent Decree obligation to use

its best effffEts to aid CHA in that regard.
L

vI. Relief Souyght.

Plaintiffs seek an order in the form attached to plaintiffs-
motion that would grant the following foliet:

1s Direct CHA and HUD to stay rehabilitation of the four
high-rise buildings until further order of Court.

- 1 Direct the Receiver and CHA to cooperate in the
izmplementation of any Community Conservation Council-approved
plan for the North Kenwood-Oakland Conservation Area to the end
of providing scattered-site public housing within such Area as a
part of such plan.

3. If such a plan, involving scattered site public housing
in lieu of rehabilitation of the four high-rise buildings, is
approved within any reasonable time, consider reclassifying the
entire Area as a “Revitalizing Area” under the Consent Decree in
this case (sgeg 523 F.Supp. at 674).

4. Direct the plaintiffs to keep the Court apprised of

relevant developments respecting the Area by filing gquarterly

;"Couzt.

:%ﬁrisdiction so that any party may at any time .
i?qlbpnents tc the Court’s attention and seek

ﬁ¥; as may be appropriate under the

circumstances.
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VII. Coneclusion.

Given the long and frustrating delay in providing scattered

site publzc'ﬂﬁisan under the orders in this case, the Cour*
should enter the order proposed by plaintiffs to assure that a
unique opportunity to provide hundreds of suchk units under
extremely favorable circumstances is not lost. The Court’s
retention of jurisdiction, together with the proposed reporting
requirement, will assure that the stay of rehabilitation provided
in the proposed order will not be inappropriately prolonged.
Raespectfully submitted,

November 21, 1990 "-j?

of thc Attorneys for Pl 1ffs
Alexander Polikoff
Julie Elena Brown
BUSINESS AND PROFESSIONAL PEOPLE
FOR THE PUBLIC INTEREST
17 East Monroae Street - #212
Chicago, Illinois 60603
312/641-5570
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOROTHY GAUTREAUX, et al.

Plaintiffs,
66 C 1459
66 C 1460

(Consolidated)

CHICAGO HOUSING AUTHORITY and
JACK KEMP, Secretary of Department of
Housing and Urban Development,

Defendants.

PLAINTIFFS8/ REPLY TO RESPONSES OF CHA AND HUD TO
P FFE8/ MOTION FOR THE RELTE

Introduction

CHA andé HUD argue that the limited order plaintiffs seek is
not justified by the ”best efforts” clauses of the CHA judgment
order (CHA) or of the consent decree (HUD). In Section I below
we show that both arguments are wrong -- they are semantic,
technical, and contend for a crabbed reading of remedial decrees
that should be read'expansively.

Moreover, both CHA and HUD ignore the ~“frustration
principle.” CHA'’s proposed rehabilitation threatens to frustrate

an opportunity to develop 600 scattered site public housing units

for Gautreaux families. In Gautreaux v. Chijcago Housing
Authority, 342 F.Supp. 827, 829 (1972), aff’d., 480 F2d 210

(1973), cert. denjed, 414 U.S. 1144 (1974), this Court made it
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clear that frustrating implementation of a court-ordered remedy
("frustrating and preventing this Court from assuring that relief
is provided”; ~thwart the correcticn of federal constituticnal
wrongs”) will not be countenanced. In that instance the
frustration emanated from someone not a party to the original
suit. Here the frustration comes from original party defendants
who have best-efforts duties to assist in providing corrective
action. ”Fruétration' igzincompatible with ”best efforts.”

But suppose k;e best efforts clauses should not be read to
embrace the relief now sought. We also show in Section I that
plaintiffs should nonetheless receive the relief they request
under the ~affirmative administration” clause of the CHA judgment
order and the ”“modification” clause of the HUD consent decree.

It is quite impossible to conclude that the limited relief
plaintiffs seek is beyond the reach of these far-ranging clauses.
Next, CHA suggests that the Court is presented with two
competitive plans and asked to choose between them, implying that
CHA’s plan - its MINCS experiment - would be prejudiced were the

Court to grant the order plaintiffs seek. Not so. As we show in

Section II below, plaintiffs strongly support MINCS and theirxr

reguested order has nothing to do with that experiment, wou;d not
judice or inte wi it in a wa and indeed might hel

assure its success. Why? Because the MINCS experiment,
including its proposed 564 units of private housing, involves the
two high-rise buildings now being rehabilitated that are
unaffected by plaintiffs’ proposed order, and does not involve
the rehabilitation of additional buildings. The very number,

"564,” is directly linked to those two unaffected buildings, and
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only to those two. CHA’s argument on this score is a straw man.

Wwith these two contentions set aside, there is little left
to the CHA/HUD arguments. Both defendants assert that
demolition is legally impermissible. We show in Section III
pelow that this is quite wrong. HUD also contends that a breach
of CHA’s accord with the former tenants of the Lakefront
Properties would ensue if plaintiffs’ motion were granted. This

too, as we show in;Section'IV, is not the case.

(8

At bottom, the situation is this:

1. After 20Q years of frustration in obtaining any
significant degree of the scattered site relief to which they are
entitled -- frustration caused in great part by CHA -- plaintiffs
are presented with what may be a golden, once-in-a-lifetime
opportunity to obtain some 600 units of scattered site housing,
six times as much new housing as the Receiver has been able to
place under construction in over three years, and several times
as much scattered site housing as CHA built in 17 years!

24 Instead of cooperating to help realizZe that
possibility, as the best efforts and affirmative administration
clauses require it to do, CHA now proposes, for reasons
unfathomable to plaintiffs, to take action that may irremediably
déstroy that golden opportunity.

3. The limited order plaintiffs seek -- wholly non-
prejudicial to CHA’s proposed MINCS experiment which plaintiffs
enthusiastically support -- would merely stay that proposed
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action for a reasonable time, subject to the Court’s ongoing
supervision, to give the Community Conservation Council bud a
chance to flower, and with it some 600 scattered site units.
Surely, after 20 years, plaintiffs are entitled to
cooperation rather than frustration from the two parties whose

wrongful conduct harmed them in the first place.

I. The Judgment Order Against CHEA And The Consent Decree
Against HUD Entitle Plaintiffs To The Order They Seek.

#Best efforts” means, try hard to bring about the desired
result, work toward the objective ”to the extent of [one‘’s] total
capabilities.” Bloor v. Falsta Brewing Corp., 454 F.Supp. 258,
267 (S.D.N.Y. 1978), a2ff’d, 601 F.2d 609 (2d Cir. 1979). *

Under this Court’s judgment order CHA is obliged to use its
"best efforts” to increase the supply of scattered site units as
rapidly as possible and to take ”all steps” necessary to that
end. (304 F.Supp. at 741, emphasis added.) CHA’s essential
argument is that this best efforts obligation relates only to the
direct development of scattered site units (”the explicit
obligations within the 1969 order~” -- CHA Response, p. 13).
Therefore, on this view, action respecting CHA’s non-scattered
site units, even though such action threatens to frustrate
scattered site development, would not be covered.

To state the argqument is to answer it. The judgment order
says ~all steps.” The word ~all” is unmodified, and is certainly
not qualified as CHA now proposes to qualify it.

Were there any doubt on this point another clause of the

judgment order would resoclve it: CHA is to ~affirmatively
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administer its public housing system jn every respect (whether -»

n cove by s ifi visj of this djud order) . . .7
to disestablish its segregated system. (304 F.Supp. at 741,
emphasis added). This clause plainly says ”public housing system
in every respect,” not “scattered site public housing system,”
and thus embraces high-rises as well as scattered sites.

CHA argues (p. 13) that even this ~every respect” language
should somehow Eé,limited:so as not to refer to plaintiffs’
present concerns. But the stated purpose of the “every respect”
clause is "disestablishing' CHA’s segregated system. The chosen
disestablishment method is building scattered sites. If proposed
CHA conduct respecting its high-rises frustrates the employment
of that very chosen method, how could this Court responsibly say
that that conduct is not one of the ”every respect(s]” to which
the judgment order speaks? .

In like fashion, HUD would constrict its best efforts
obligation to aid CHA. 1If we have correctly read CHA’s
obligation, then we have correctly stated what HUD has a best
efforts duty to ~aid.”

But if HUD were right and we were asking the Court to
stretch its best efforts clause too far, plaintiffs should still
receive the very limited relief they seek from HUD as a
*modification” of HUD’s duty under paragraph 8.2 of the consent
decree:

#At any time after the fifth anniversary of the

effective date, either HUD or the plaintiffs, without

the consent of the other, may request the Court to

review the progress made in providing assisted housing

to eligible persons hereunder and, based upon such
review, to modify or terminate any or all of the rights
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or obligatiocns provided herein. The party seeking

review will not be required to demonstrate changed

circumstances to obtain such Court review.” (523

F.Supp. at 681.)

We are nearly at the tenth anniversary, not merely the
fifth; Plaintiffs are authorized, without HUD’s consent, to
rrequest the Court to review the progress made . . .” In
scattered site housing the progress, as the Court well knows, is
abysmal, and the Receiver’s affidavit tells the Court that glory
days are not just ahead. Based on such review the Court may be
asked ”"to modify .f. . obligations provided herein.”

HUD says that in considering plaintiffs’ present motion as
such a modification request, the Court should ”“weigh the equities
to determine the hardship on the moving party if the modification
is denied and the hardship on the party opposing modification if
the Court grants the relief sought. . .” (HUD Response, p. 16.)
We agree. .

The hardship on plaintiffs, should their motion be denied,
is the likely loss of an opportunity to obtain at cne fell swoop
some 600 units of scattered site housing in a potentially premier
residential locationl/ -- more scattered site relief than
plaintiffs have received since CHA was first ordered to build
scattered sites more than 20 years ago. The hardship on HUD,

should the motion be granted, lies somewhere between nil and

none. HUD is merely asked to stay its funding of additional

1/ Half of the North Kenwood-Oakland area is already classified
#revitalizing,” and the other half would surely qualify for that
classification if a conservation plan for the entire area were
approved.
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rehabilitation for a reasonable time -- to give the community
planning process a chance to work rather than be confronted with
a fait accompli that may forever preclude scattered site housing

as part of its plan. HUD has not even argued that such a limited

order would visit a hardship upon it.

It plaiﬁtiffs' reqﬁest is justified on the merits, the
judgment order aéqinst CHA and the consent decree against HUD
thus clothe the Court with ample authority to grant the order

plaintiffs seek. We turn to the merits arguments.

II. The Order Plaintiffs Seek Does Not Affect Or Prejudice
CHA’s Proposed MINCS Experiment In Any Way.

CHA argues that under its proposed MINCS experiment it
strives for beneficial goals, and that the Court should not
interfere. We agree. The trouble with this argument, when
directed against plaintiffs’ proposed order, is that the order
would not interfere with or prejudice MINCS in any way.

MINCS,2/ an experiment we enthusiastically support, has
three essential components. First, ”"newly constructed or
rehabilitated housing units that are privately developed and
owned.” (§522(e)(l).) Second, once developed, up to 25% of the

private units may be leased by CHA on behalf of CHA families.

2/ MINCS is an acronym for ”"Mixed Income New Communities
Strategy.” It was enacted in 1990 as Section 522 of the
National Affordable Housing Act of 1990, Public Law 101-625, 104
Stat. 4079. Citations in the text are to Section 522 as printed
in the Congressional Record of October 22, 1990, pp. H11556-533.
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(§522(e)(5).) <IThird, CHA may then rent the public housing units
thus vacated to families having somewhat higher incomes than the
usual public housing tenants.3/ However, not more than 50% of a
public housing project’s units may be rented to such families.
(§522(£) (2) (B).)

According to CHA the two Lakefront Properties buildings now
being rehabilitated will have exactly 282 units when completed.
If the maximum ﬁérmissiblé 50% of these units were used in CHA's
MINCS experiment, that would be 141 units. Since the 141 CHA
families to be'moved into newly developed private MINCS housing
cannot occupy more than 25% of the total number of private
development units, that development must have four times 141
units, or a total of 564 units. This is of course the exact
number of units CHA says an unnamed.developer has agreed ”in
principle” to build as the private housing part of MINCS. (CHA
Response, p. 8.) Because the number is exactly 564, not 500 or
600, or some other number, we can be sure that this MINCS

experiment involves the two buildings -- and only the two -- that

CHA is now rehabilitating. Sjince these buildings would be

unaffected by plaintiffs’ proposed order, nothing in that order
would prejudice or negatively affect CHA'’s proposed MINCS

experiment.

Indeed, the community planning process CHA seems bent on

3/ 7Low-income families” rather than ”very low-income

families.” (§522(f)(l1).) The former may have incomes up to 80% of
the metropolitan area median; incomes of the latter may not

exceed 50% of the median. (CHA Response, p. 6.)
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ignoring is likely to be helpful in assuring -- and may be
essential to -- the success of the MINCS experiment.
Notwithstanding CHA’s assertion, MINCS is not ”ready for

implementation.” (p. 18.) CHA is not even eligible to conduct a
MINCS experiment until the Mayor of Chicago appoints a twelve-
member coordinating committee to “participate in developing a
plan for implementing the [MINCS] demonstration program,” and to
perform other functions. (§§522(b)(1),(2).) CHA does not say
that the required coordinating committee has yet been appointed
by the Mayor (our information is that it has not), the same
Mayor, not so incidentally, who has just received from his
Department of Urban Renewal the formal nomination of the members
of the Conservation Community Council for the North Kenwood-
Oakland Conservation Area.4/

Moreover, even after the coordinating committee is appointed
and performs its various functions, the following must be
complied with:

#A participating [in MINCS] public housing agency and

the applicable unit of general local government shall

jointly determine the location of any newly constructed

or rehabilitated housing to be utilized under the

[MINCS] demonstration program . . . and the number of

units to be developed annually, with approval of the
legislative body of the local government.”

(§522(e) (7) (A).)
In other words, CHA’s MINCS experiment will not be ~“ready for

implementation” until the coordinating committee (having been

4/ On December 18, 1990, the Department of Urban Renewal
formally nominated 15 community residents as members of the North
Kenwood-0Oakland Conservation Community Council. Excerpts from
the December 18 meeting of the Urban Renewal Board are attached
as Exhibit A.
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appointed) does its work, and the City of Chicago, including the
City Council, approves the number and location of the to-be-
developed private housing units which are an essential part of
MINCS.

Will a City government which is fostering a community
planning process (through staff work of the Departments of
Planning and Housing, nominations by the Department of Urban
Renewal, and Sppqintments'by the Mayor) that has so far evidenced
a clear preferencé'for scattered sites rather than high-rise
units, foster a separate process that looks in precisely the
opposite direction?

On the other hand, MINCS would be strengthened by a
successful community process. Some 423 units in the private
housing part of the MINCS experiment (564 minus 141) must be
occupied by non-public housing families.S/ How much more likely
are these units to be attractive to market-rate families if they
are part of a comprehensive, community-wide plan which involves
other market-rate units as well, and which assures that low-rise
scattered public housing units will replace the present ”curtain
wall” of six high-rise towers?

In short, although plaintiffs have not been able to discern
the reasons for CHA’s uncooperative stance, it seems clear that

CHA’s own MINCS interests are not only not prejudiced by the

5/ These non-public housing, market-rate families constitute
the true "mixed income" potential of a MINCS experiment, for the
public housing units - even under MINCS - continue to be occupied
exclusively by lower-income families, none of whose incomes can
exceed 80% (and only half of whose incomes can exceed 50%) of the
area median.
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order plaintiffs seek but, by leading to cooperaticn with a
comprehensive community planning process, would be advanced by

it'

III. Demolition Of The Southern Four Lakefront
operties H -Rises Could Be Done Lawfully.

CHA and HUD argue that the relief plaintiffs seek hinges on
whether the fbu; Lakefront Properties high-rises can be lawfully
demolished. Whiiegéiﬁintiffs' motion does not seek demolition,
plaintiffs agree that demolition of the four southernmost
Lakefront Properties high-rises may in the future be necessary to
carry out a community plan. However, with the cooperation of CHA
and HUD, demolition could be accomplished entirely within
existing statutory and administrative requirements.

First, HUD and CHA mistakenly argue that the standard for
demolition is to be found in the first phrase of 42 U.S.C.
§1437p(a) (1) . But the appropriate standard here is the second
phrase of that statute, which applies to the demolition of a
portion of a housing project:

# . . . in the case of an application proposing the
demolition of only a portion of a project, the
demolition will help to assure the useful life of the
remaining portion of the project.” (42 U.S.C.
§1437p(a) (1) (emphasis added).

HUD’s regulations specifying the criteria for demolition of a
portion of a project similarly state:

#(b) In the case of demolition of only a portion of a

project, the demolition will help to assure the useful
life of the remaining portion of the project (e.g., to
reduce project density).” (24 C.F.R. §970.6(b).)
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HUD recently invoked exactly this ~useful life¥ provision to
support demolition of three public housing high-rises to be

replaced by scattered site housing. pProject B.A.S.I.C. v. Kemp,

721 F. Supp. 1501 (D.R.I. 1989). Accepting HUD’s arguments, the
Court noted that the law “merely requires that if only a portion
of a project will be demolished, ‘the demolition will help to
assure the useful life of the remaining portion of the project.’”
721 F. Supp. at 1509. One argument advanced, which the court
termed ”sensible,” was that ”“without the three towers as a
detrimental catalyst,” the environment and quality of life for
the remaining households would be enhanced. Id., at 1510.

Demolition has also been approved by a federal court as a
"recognized, legitimate” part of a desegregation remedy,
notwithstanding objections by several hundred plaintiff class
members. Walker v. HUD, 734 F.Supp. 1231, 1270 (N.D. Tex. 1989).
Accepting the plaintiffs view that rehabilitation would leave
vestiges of segregation in place, the court said rehabilitation
would

#continue to subject several thousand members of the

class to the same choice of all black housing in an all

black area as they were subjected to under de ‘jure

segregation. . . [and would] not cure the vestige of

the adverse social and environmental conditions caused

by the concentration of such a large number of low

income housing units in this particular area, which is

also a 137 income impacted neighborhood.” 734 F.Supp.
at 1270.

6/ CHA’s proposed rehabilitation of an additional (third)
building is apparently on a “Fix-As-Is” basis that excludes
design changes evidently deemed desirable but too costly. As to
this CHA’s consultant says, among other things,
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CHA also argues (p. 17) that demolition could not be
accomplished lawfully because, lacking separate appropriated
funds to replace demolished housing units, it could not submit a
plan for the one-for-one replacement required by 42 U.S.C. §
1437p(b) (3). This argument is clearly unsupportable. Nothing in
the statute requires funds to be appropriated before a demolition
plan is developed, submitted or even approved. In fact, 42
U:S.C. § 1437p(c)-authorizes HUD to ”"make available financial
assistance for appiications approved under this section,” and
requires HUD ”upon approving a plan under subsection (b) (3).

(to] agree to commit (subject to the availability of future
appropriations) the funds necessary to carry out the plan . . .”
HUD is also required, in allocating assistance for the
development of public housing, to ”give consideration to housing
that replaces demolished public housing units in accordance with
a plan under subsection (b)(3). . .~ Id. Thus, a demolition
application plan clearly does not require the prior appropriation

of funds.

«»oCOntinued. ...

- »The exposed gallaries [of the third building) are a
life quality, building maintenance and aesthetic
failure.”

- ~The present two-elevator system is not adequate for
demand.”

- #The building exterior and interior circulation pattern

seriously limit quality of life for occupants as well
as appearance in the marketplace.”

(Consultant Reports supplied by CHA and referred to in €3 of
Exhibit 5 to CHA Response.)
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CHA’s related argument that Gautreaux funds could not be
used for the replacement scattered site units is also wrong.

Nothing in Gautreaux orders prohibits using allotted funds to
build scattered site units simply because they would replace
units of a demolished high-rise. The Gautreaux definition of
"dwelling units~ applies fully as much to scattered site units
built to replace a demolished high-rise as to any other scattered
site units. The Receiver currently has funding for more than the
maximum of 600 hunéred units that wculd be needed to replace any
Lakefront Properties demolished units.?7/

Finally, CHA adds that it would be required to consult with
affected tenants, tenant organizations and local officials before
demolition. Such a requirgment does not of course indicate that
lawful democlition would not be possible.

Plainly, demolition of one or more of the Lakefront
Properties high-rises, if necessary to accomplish a community

plan for Kenwood-Oakland, could be lawfully done.

7/ HUD and CHA both imply that money available for
rehabilitation of Lakefront Properties high-rises might be

lost if not used there. (Though CHA "intends" to rehabilitate
all of the Lakefront Properties high-rises -- HUD Response, p. 7.
-- funds have so far been allocated for only the first of the
remaining buildings.) 1In fact, CHA has desperate rehabilitation
needs throughout its family public housing system. With a
waiting list of many thousands, vacancies in CHA's family public
housing projects (according to information supplied by CHA)
exceed 5,000! There can be no question but that, if they wished
to do so, HUD and CHA could find other rehabilitation uses for
Lakefront Properties rehabilitation dollars.
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IV. The Memorandum Of Accord Dces Not Bar The Relief
Plaintiffs Seek.

It is clear that the relief to which members of the

plaintiff class in a desegregation case have been determined to

be entitled is not subject to withdrawal or curtailment because
some members of the class would prefer something different.8/

Thus, it would not matter if, as HUD asserts, the order
plaintiffs seek would ~"abrogate” (HUD Response, p. 16) CHA’s
accord with former Lakefront Properties tenants.

But HUD has méde no showing that that will happen. It has
offered no fiéures concerning how many of the originai
approximately 600 tenant families are still eligible to return to
the high-rises. The Memorandum of Accord lists a number of
circumstances under which tenants would not be eligible to
return: (1) no longer eligible fér CHA because of income or
family composition; (2) prior to moving out were subject to a
court eviction order; (3) were evicted for cause or lease
violation during the period of relocation; (4) committed acts
while relocated constituting a threat to CHA tenants or
employees; and (5) left owing rent and had failed to resolve the
arrearage. (Y6, Memorandum of Accord.) (With respect to the
final circumstance alone, a CHA memorandum attached to the

Memorandum of Accord states that approximately 118 families were

8/ Constitutional rights are not subject to majority vote,
Haney v. Cou card o ducat]j of Sevier Coun s 410
F.2d 920, 925, 926 (8th Cir. 1969), nor are remedies in class
action litigation where "there will almost inevitably be dissent
within a class of litigants." League of Martin v. City of
Milwaukee, 588 F.Supp. 1004, 1023 (D.C.E.D. Wisc. 1984). See
also, Walker v. HUD, supra, 734 F.Supp. at 1265.
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then in arrears in rent.)

Nor has HUD offered figures as to how many families have
elected to permanently relocate under the Section 8 program (€7,
Memorandum of Accord), nor how many, having sought in 1986 a
right to return to the high-rises, might now prefer the option --
not then available -- of scattered-site, single-family townhouses
in the same neighborhood.

Absent a shéying as to how many families are eligible for
and still desire to move back to the Lakefront Properties high-
rises, and that ali of those could not be housed in the 282
apartments being rehabilitated, HUD has advanced no basis to
assert that the relief plaintiffs seek will have any effect on

CHA’s ability to comply with the Memorandum of Accord, let alone

that that consideration should be decisive.

Conclusion

Vincent Lane has been a breath of fresh air at CHA and
plaintiffs have been happy to cooperate with him. We have not
opposed CHA'’s plan to get back into development activities.
(Order of March 9, 1990.) We have not only worked with CHA to
foster private management, but have arranged with HUD to have
$9.5 million made available to CHA to repair deteriorated
scattered site units as part of the preparation for private
management. (Order of May 24, 1990.) We do not gladly or
lightly place ourselves on opposite sides of the present issue.

But, unlike these other occasions, we have not been able on
the present matter to engage CHA in meaningful dialogue. lor
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have we been able to discern the reasons for CHA’s intransigence,
seemingly so contrary to its own MINCS interests.

What plaintiffs do know is that their own golden opportunity
for 600 scattered site units is at stake, an opportunity they
must seek to protect. CHA is right in noting that this is but an
opportunity, a chance; it is not a certainty. But it is certain
that the chance will be prejudiced, possibly snuffed out, if CHA
is allowed to pféseed to fehabilitate yet more Lakefront
Properties high rises. (Neither CHA nor HUD seriously contest
plaintiffs’ point, Exhibit I, in this regard.) After 20 years of
scattered site frustration, surely plaintiffs are entitled not to
have CHA prejudice that chance without compelling reason to do
so. Here, we have not been presented with any such compelling
reason; indeed, analysis suggests that the order plaintiffs seek
is really in CHA’s own MINCS interest.

Plaintiffs’ proposed order is very narrowly drawn. Under
the continuing jurisdiction of the Court, which could release its
stay at any time suitable progress was not being shown (quarterly
reports are proposed to keep the Court advised), plaintiffs seek
only a reasonable time for the community planning process to
proceed free of the prejudicial impact of six public housing
high-rises towering above a community that could otherwise become

a residential haven for 600 Gautreaux families.
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Neither CHA nor HUD has shown why plaintiffs should not,
after 20 years of frustration, have the benefit of that golden
opportunity.

Respectfully submitted,

January 22, 1991 %/“/ //DA/%

One of the Attbrneys for Piaintiffs

Alexander Polikoff

Julie Elena Brown

BUSINESS AND PROFESSIONAL PEOPLE
FOR THE PUBLIC INTEREST

17 East Monroe Street - #212

Chicago, Illinois 60603

312/641-5570
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RECE: -

IN THE UNITED STATES DISTRICT COURT ).,
FOR THE NORTHERN DISTRICT OF ILLINOIS, EASTERN T?MSION 2109
FIAL: £
DOROTHY GAUTREAUX, et al, ) CLERY, ;o v DP3ins
) i édURT
Plaintiffs, ) 66C1459
)
V. )
) Hon. Marvin E. Aspen
CHICAGO HOUSING AUTHORITY, )
)
Defendant. )

- REPLY MEMORANDUM IN SUPPORT OF
CHA’S EMERGENCY MOTION TO CLARIFY INJUNCTION,
AND RESPONSE TO RECEIVER’S STATEMENT
This Reply Memorandum responds to each of Parts I through IV of the Plaintiffs’
Response to CHA Emergency Motion to Clarify Injunction (the “Response”).

L There Is No Need To “Clarify” The Motion.

The Chicago Housing Authority’s Emergency Motion To Clarify Injunction (the
“Motion”) asks the Court to declare that the Injunction, properly interpreted, does not apply to
replacement public housing units funded under HOPE VI. The CHA basically is asking the Court
for a determination that the Injunction does not bar the CHA from applying for HOPE VI funds,
as it has been doing for the past three years, and using those funds, as it is about to, in accordance
with the terms and conditions of HOPE VI neighborhood revitalization programs approved by
HUD.

A. Neither The CHA Nor Plaintiffs
Have Moved To Modify The Injunction.

The plaintiffs seek to “clarify” the issue in order to introduce issues that would

only be relevant to a motion to modify the Injunction, such as whether the plaintiffs have received
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“full relief” for the constitutional violation adjudicated in 1968, or whether the “principal objec-
tives” of the Injunction have been met. Response at 11-17. They seek to “clarify” the issue raised
by the Motion, and assert that “the issue is whether CHA advances any persuasive reason for
removing [HOPE VI-funded units] from the coverage of the judgment order. . . .” Response at
3. The CHA has not asked the Court to remove HOPE VI-funded units from the coverage of the
Injunction, and it has no burden of persuading the Court that the coverage of the Injunction
should be changed. Despite plaintiffs’ wish to have the Court treat the Motion as a motion to
modify, (Response at 3 n.1, 17), the Motion seeks an interpretation -- not a modification -- of the
Injunction.

Plaintiffs also want to avoid the burden of filing their own motion to modify and
proving the grounds for modification recently set forth by this Court in its opinion on Section 8

certificates. See Gautreaux, et al. v. CHA_ et al., 1997 U.S. Dist. LEXIS 12924, *5-*8 (N.D. Il

Aug. 26, 1997) (attached to Memorandum In Support Of The Chicago Housing Authority’s
Emergency Motion To Clarify Injunction (the “Memorandum”) as Exhibit A). They argue that if
the Court accepts the CHA’s interpretation that HOPE VI-funded units are beyond the scope of
the Injunction, but agrees that the plaintiffs nevertheless are entitled to such additional relief, then
(1) the Court has the inherent power to adjust the remedy under the current Injunction, (Re-
sponse at 13-16), or (2) the Court could treat the Response as plaintiffs’ motion to modify‘the

Injunction." Response at 17. Before any modification of the Injunction is considered, it must

> Plaintiffs want the Court to treat the Response as a Motion to Modify only if the Court

agrees with plaintiffs that they should win such a motion: “Should the Court be of the view that

such housing is to be treated as a new and further remedy not presently covered by the judgment

order, we request that Part III of this Response be accepted as plaintiffs’ motion for such an
(continued...)
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first be decided whether a modification is necessary. This will be determined, one way or the
other, by the Court’s ruling on the Motion. The plaintiffs’ effort to interject irrelevant issues
should be rejected.

B. The Funding Source of New Construction Is Critical.

The plaintiffs argue that the CHA has improperly framed the issue as “whether the
judgment order against CHA govern[s] HOPE VI funding and programs,” (Response at 1), and
that the correct issue is whether the construction of replacement units is covered by the Injunc-
tion. The plaintiffs propose that the applicability of the Injunction to the construction of new
units does not turn on the particular HUD funding stream employed; that the construction of new
units is expressly covered by the Injunction; and that the analysis ends there. Response at 3. In
~ other words, plaintiffs want to separate out one part of a fully integrated, complex HOPE VI
program and subject it to a set of rules that are inherently inconsistent with the programmatic
requirements and goals of the program; and they see no adverse impact resulting from this.

The source of funding of the new units is HOPE VI and its requirements and goals
must be considered in determining the scope of the Injunction. The HOPE VI program is
designed to create viable neighborhoods through community-based rehabilitation and reconstruc-
tion projects where distressed housing is located, by (1) demolishing the worst buildings that
economically cannot be rehabilitated; (2) creating mixed-income replacement housing; (3) |
requiring one-third of the demolished housing units to be replaced by Section 8 certificates; (4)

requiring consideration of the preferences of public housing tenants; (5) allowing tenants to

!(...continued)
exercise of the Court’s equity power.” Response at 17. They do not want to risk losing such a
motion on the basis of the record they have made.

3
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choose where they want to live; (6) requiring local government economic support of the program;
(7) permitting the concurrent use of funding for community-based housing redevelopment and
reconstruction of public housing provided under the Housing and Community Development Act
of 1992, 42 U.S.C. § 5301 et seq.; and (8) providing substantial funds (20% of the grant plus

15% of that amount contributed by the City) for a community services program that has been ap-
proved by the Commission on National and Community Services, and for supportive services such
as job training services. See HOPE VI and HUD HOPE VI Handbook (Attached to Memoran-
dum as Exhibit B).

This is the public housing program that Congress is willing to fund. The
construction of replacement housing is one part of Congress’ complex solution for the poorest
neighborhoods -- neighborhoods that are economically and socially isolated and contain severely
distressed, high-density public housing. HOPE VI focuses on neighborhvoods.2 In contrast, the
Injunction does not purport to provide a remedy for these neighborhoods located in Limited
Areas. It provided for just the opposite: the creation of new scattered-site public housing in

General Areas, originally on a three to one ratio, outside of the very neighborhoods that Congress

2 This focus on specific neighborhoods is ignored by the plaintiffs throughout their
Response, but it is critically important and cannot be denied. For example, as noted in 42 U S.C.
§ 14371 (attached to the Memorandum as Exhibit B):

Pub. L. 102-389, Title II, Oct. 6, 1992, 106 Stat. 1579 provides . . . $300,000,000
shall be for grants to carry out an urban revitalization demonstration program involving
major reconstruction of severely distressed or obsolete public housing projects, to be
administered by local public housing agencies: Provided, That such funding shall be made
available to up to 15 cities. . . ; Provided further, That no more than $50,000,000 shall be
provided to each participating municipality; Provided further, That no more than 500 units
shall be funded for each participating city and such units shall be located in up to 3
separately defined areas containing the community's most severely distressed projects,

including family high-rise programs . . . . (emphasis added).

4
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wants revitalized through its series of HOPE VI programs. The Injunction and HOPE VI cannot
both govern the CHA’s HOPE VI projects. Removing one part of the program and subjecting it
to the locational requirements of the Injunction would destroy the entire HOPE VI program.’

IL The Injunction, Properly Interpreted, Does Not
Apply to HOPE VI-Funded Public Housing Units.

The CHA'’s position is that the Injunction applies to newly constructed units that
add to the CHA’s aggregate housing stock, and does not apply to replacement housing funded
under a new federal program, initiated by Congress decades after the Injunction issued, and
targeted at addressiné the deterioration of large, public housing projects. Memorandum at 13-
17. Plaintiffs would look only to one provision of the Injunction, the definition of “Dwelling
Unit,” defined as any unit of housing initially made available for occupancy after the entry of the
Injunction, and to the absence of any provision that refers to “replacement” housing. Response
at 2-3. Based on the theory that all newly-constructed public housing is the same, the plaintiffs
end their inquiry and conclude that HOPE VI-funded units, being new construction, are covered

by the Injunction. Response at 3.

Plaintiffs are clearly wrong in contending that there is no such inconsistency between the

Injunction and HOPE VI because (1) HOPE VI has no locational requirements so that the CHA
could choose to submit a plan that included building 50% of the new units in General Areas
(Response at 4), or (2) the CHA could get a waiver of the Injunction’s proscriptions in order to
construct new units in Limited Areas. Response at 5-6. HOPE VT has clear locational
requirements, see supra note 2, and any waiver process subjects the CHA to negotiating the
contours and details of the entire program with the plaintiffs, who would seek to fashion the
program so that it promotes their goal of integration. The plaintiffs’ goal of achieving integration
of public housing tenants in General Areas is absolutely inconsistent with the HOPE VI program
that promotes both economic and racial integration through the revitalization of inner city
neighborhoods. The Injunction should be looked at for what it requires and prohibits, not what
could possibly happen if the CHA applied for a waiver of the Injunction. Plaintiffs’ suggestion
that a wavier could solve the problem merely highlights the fact that HOPE VI is inconsistent with
the Injunction’s locational restrictions.
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The CHA does not disagree that a “Dwelling Unit” is a public housing unit made
available for occupancy after the entry of the Injunction, and that HOPE VI-funded units, being
made available for occupancy 30 years later, would come within the definition. But that only
begins the inquiry as to the proper interpretation of the Injunction. Newly constructed housing
units are treated differently by the local public housing agencies and the federal government: if
the unit adds to an authority’s housing stock, it is considered “new” housing; but if the unit
replaces existing housing stock, it is considered “replacement” housing.* HOPE VI deals
exclusively with replacement housing, and even more specifically, with replacement housing built
for a specific purpose.

The plaintiffs contend that there is no distinction between new and replacement
housing. The absence in the Injunction of a reference to replacement housing is understandable;
in 1969 replacement housing was not an issue. It is undisputed that the Injunction’s remedy is to
require the building of new units that would add to the CHA’s 1969 public housing stock, and
leaves the modernization and rehabilitation of pre-1969 public housing to the CHA. The Injunc-
tion does not directly answer the question of whether it covers or leaves to the CHA replacement
of demolished public housing funded under a new federal law that focuses on the revival of neigh-

borhoods, isolated in poverty and suffering from extremely distressed, high-density public

¢ Many funding decisions depend on the size of a housing authority’s aggregate housing

stock, and the authority’s competency record with regard to its aggregate housing stock. See 42
U.S.C. §§ 1437/(d)-(p), 1437p. For example, the criteria for receiving federal funding to add to
or to demolish aggregate units of housing stock is distinct from the criteria that a housing
authority must meet to receive funding to revitalize or rebuild its aggregate housing stock, and
Congress each year specifies the amount of money available for these different tasks. See 42
U.S.C. §§ 14375, 1437c, 14371, 1437p.
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housing. For this reason, the Injunction requires an interpretation to determine whether it
prohibits the CHA from participating in this new federally-funded program.

The answer depends on analysis of the factors that courts take into account in
interpreting injunctions, including the intent of the drafter of the injunction, and the history of its
enforcement. These factors support the CHA’s interpretation of the Injunction.

A. The Drafter’s Intent.

The CHA’s Memorandum demonstrates that Judge Austin, in crafting the
Injunction, attempted to desegregate Chicago’s public housing by forcing the CHA to increase the
housing stock in the General Area, and not by requiring the destruction or the retirement over
time of the housing stock in the Limited Areas, as he could have, or barring the CHA from
receiving federal funding, as he was specifically requested to do by the plaintiffs. See Memoran-
dum at 13-16.

The plaintiffs argue that the intent of the drafter of the Injunction is not relevant in
interpreting the scope of relief provided under the Injunction: “The judgment order is not a
consent decree to be construed or ‘interpreted’ as a bargain between parties . . . it is a remedial

desegregation order entered after an adjudication of liability.” Response at 10. This argument

has been squarely rejected in this Circuit. Both parties cite to Youakim v. McDonald, 71 F.3d
1274, 1283 (7th Cir. 1995), for the proposition that injunctions, “like other disputed writings, are
to be construed in their proper context. . . .” Memorandum at 15; Response at 9 n.8. The
injunction being interpreted in Youakim was a judgment order -- not a consent decree, 71 F.3d at
1283, and the goal in interpreting an injunction is to determine the intent of its drafter. See

Florida East Coast Ry. Co. v. CSX Transp., Inc., 42 F.3d 1125, 1129-30 (7th Cir. 1994). Clearly
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injunctions that result from adjudications are subject to judicial interpretation in the same way as
consent decree judgments.
B. History of Enforcement.

The history of the enforcement of the Injunction, set forth in the CHA’s Memoran-
dum at 12-13, demonstrates not only the existence of a relevant distinction between development
funding and modernizatipn funding (such as HOPE VI), but also that the Injunction itself has been
interpreted as respecting and even adopting that distinction.

(1)  Federal Public Housing Regulatory Scheme.

It is the source of funding for any particular public housing project that distin-
guishes new from replacement housing. Compare 42 U.S.C. §§ 14375, 1437c, 14371, 1437p. A
housing authority that has been granted funding for a particular purpose under a specific program
cannot use that funding for any other purpose; the funds must be used in accordance with the
terms and conditions of the program. Plaintiffs’ assertion that “newly developed public housing,
whatever its manner of development or source of funding” is all just “good, old, familiar public
housing,” (Response at 3, 4, 5) entirely ignores the regulatory scheme in which the Injunction has
been enforced in the last two decades.

It also ignores the political fact that in 1969 the Congressional policy was to add
to the nation’s aggregate public housing stock, and today Congress has determined that it will not
fund any increases to the existing public housing stock. See Plaintiffs’ Motion To Modify, filed
March 21, 1997, § 4 (“virtually no new incremental funding for public housing construction is

being provided by Congress”).
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Finally, plaintiffs’ argument ignores the momentous change in the development of
public housing that HOPE VI was intended to provide. As the HOPE VI Guidebook states:
HOPE VI was originally conceived as a demonstration program which would promote
fundamental changes in the way PHAs developed and administered public housing, and in
the way HUD related to those PHAs. Its purpose was and remains to revitalize severely
distressed or obsolete public housing developments. HOPE V1 is a key ingredient in the
Department of Housing and Urban Development’s Transformation of Public Housing
efforts.
Exhibit B at 1.A.1, attached to Memorandum. There is no such thing as good old public housing
that has existed unchanged from 1969.
(2) Prior Waivers
Plaintiffs also argue that two past waivers of the Injunction jointly sought by the
parties in conjunction with the building of replacement units at Horner and Lawndale, demon-
strate that the Injunction “covers” the building of replacement housing in Limited Areas.
Response at 5, 8-9. Plaintiffs’ reasoning is flawed. At the time the waivers were sought, the
issue was not whether the Injunction covered the building of replacement housing in Limited
Areas. The Lawndale units were built with “development” funds. Congress did not subject
development funds to the same restrictions that it has now placed on HOPE VI funds. The
development funds used at Lawndale could have been used to build scattered-site housing.
Indeed the terms of the Injunction required the CHA to use those funds to build scattered-site
housing. Because of the Injunction, the CHA had to seek a waiver (to which plaintiffs agreed) to
use, in a Limited Area, funds that were otherwise available for scattered-site housing.

HOPE VI funds are not “otherwise available” for scattered-site housing. Such

funds are made available only for specific, approved projects and no diversion of money from the
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scattered-site housing program to the rehabilitation/reconstruction projects is required. The CHA
does not have to seek a diversion of funds intended for building units in the General Areas, and,
therefore, a waiver of the terms of the Injunction with regard to HOPE VI funding would not be
necessary.” No agreement among the parties and no order of this Court can alter the restrictions
that Congress has placed on the use of HOPE VI funds. See Alliance To End Repression v. City
of Chicago, 742 F.2d 1007, 1019 (7th Cir. 1984); Mobil Oil Corp. v. Higginbotham, 436 U.S.
618, 625-26, 98 S. Ct. 2010, 2015 (1978). Plaintiffs’ disagreement is with Congress’s limitations
on HOPE VI funding, not with the CHA. Cf. United States v. Board of Educ. of the City of
Chicago, 11 F.3d 668 (7th Cir. 1993).

3) Gautreaux v. Romney

The Memorandum refers to the Seventh Circuit’s past treatment of a specially-
funded program similar to HOPE VI, the Model Cities Program, in Gautreaux v. Romney, 457
F.2d 124 (7th Cir. 1992). Memorandum at 13 n.9. Plaintiffs’ response is that Model Cities funds
were not used to build new housing. Response at 6 n.5. This is irrelevant to the import of
Romney.

In Romney, the Gautreaux plaintiffs sought to bar HUD from releasing (i.e., the

CHA from using) Model Cities funds. Those funds had been awarded to the CHA by HUD, and

s Plaintiffs also argue that “[i]t would indeed be a novel application of equitable principles if

defendant could avoid remedial obligations simply by changing the form of their programs.”
Response at 4 n.3. HOPE VI is not a CHA program. It is a federal program. Most local housing
authorities’” “programs” are defined by federal programs. Without federal funding, and compli-
ance with the requirements of the federal programs, there would be no local public housing
programs. The CHA has not changed its program from building scattered-site units in General
Areas to building replacement units in Limited Areas. The first program is no longer being funded
by Congress. Only the new program is being funded.

10
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HUD was prepared to release $26,000,000 to the CHA for use in accordance with the Model
Cities legislation. Plaintiffs attempted to stop the release of funds to the CHA, arguing that the
funds should not be released until the CHA came into compliance with (or at least into better
compliance with) the Injunction. The Seventh Circuit ruled against the plaintiffs on the ground
that the CHA’s participation in a national demonstration program could not be conditioned on
compliance with the Injunction, where the Injunction was designed to remedy a harm not related
to the implementation of the demonstration program: “The District Court here proceeded [in
enjoining the Model Cities Program] as though HUD, in some court proceeding, had been found
guilty of some wrongdoing in administering the Model Cities Program in Chicago. This, of
course, is not the case.” Id. at 127.

Nor is it this case. No wrongdoing is associated with HOPE VI. HOPE VI, like
the Model Cities Program, is a demonstration program created by Congress as an experiment in
revitalizing certain urban neighborhoods, including in the case of Chicago, the neighborhoods in
which the Robert Taylor Homes are located. As in Romney, the CHA'’s ability to participate in
the HOPE VI program should not be conditioned on compliance with the Injunction, when the
Injunction and HOPE VI were designed to remedy different harms.®

The plaintiffs have not sought to enjoin CHA’s participation in the HOPE VI

program or from spending any HOPE VI funds in a manner that does not accord with the

5 The harm resulting from the unconstitutional conduct of the CHA to which the Injunction

was directed was the lack of opportunity for African Americans to reside in public housing in the
General Areas. The remedy fashioned by Judge Austin was to require substantial new building in
General Areas. HOPE VT’s goal is to remedy conditions that did not exist in 1968 but that now
exist in neighborhoods that have a concentration of poverty and high density public housing --
public housing that is no longer economically viable and which, under new federal rules, has to be
demolished and replaced, rather than rehabilitated.
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Injunction.” However, the reality of the situation is the same as in Romney. The CHA cannot
participate in HOPE VI and comply with the Injunction at the same time. The plaintiffs disinge-
nuously claim that because HOPE VI has no locational requirements, the CHA could apply for a
HOPE VI program that meets the terms of the Injunction (50% new units in General Areas).
Response at 20.

This ignores the requirement that HOPE VI programs concentrate on neighbor-
hoods, as well as the highly competitive nature of HOPE VI. It is a voluntary program in which
housing authorities compete for funding that is awarded based on the quality of the programs pro-
posed by the authorities. The remedial scheme of the Injunction is so inconsistent with the
programmatic requirements of the HOPE VI program that any application that provided for
locating 50% of the units in General Areas would not meet HOPE VI requirements. The plaintiffs
may not have filed a motion to enjoin the CHA’s use of HOPE VI funds, but they are seeking the
functional equivalent of such an injunction.

4) Plaintiffs’ Own Actions

The Memorandum pointed to certain actions of the plaintiffs that the CHA argued
were consistent with its interpretation of the Injunction. Memorandum at 16-18. Plaintiffs
disagree with the CHA’s description of their conduct. Response at 5-8. The CHA stands by its
version of the events as described in the Memorandum. Response at 7 n.6. However, the Motion

does not require resolving factual disputes.

: Of course, the Injunction, entered only a few months after the enactment of the Fair

Housing Act, had the general goal of racial integration. Today, a suit like Gautreaux alleging
racial segregation in federally-funded public housing would be brought against HUD under the
Fair Housing Act.
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Some actions of the plaintiffs, however, are not in dispute. First, the CHA pointed

out that:

[I]n the recent litigation over Section 8, plaintiffs argued to this Court that funding for the
scattered-site building program was almost exhausted. Motion To Modify Judgment
Order, filed March 21, 1997, §4. This statement was made in the face of nearly $120
million unspent dollars of HOPE VI funding, and the fact that the scattered-site building
program permits building of scattered-site housing in the Limited Areas in which HOPE
VI work is taking place. Thus, plaintiffs as recently as six months ago, did not appear to
believe that HOPE VI money could be used for the Gautreaux scattered-site housing
program or that HOPE VI was somehow governed by the Injunction.

Memorandum at 16. In response, the plaintiffs state that their “explicit reference, which CHA
ignores, was to ‘incremental funding’ as one of two ‘principle’ (sic) remedial mechanisms.”®
Response at 8 n.7. The CHA respectfully disagrees. The principal theme of plaintiffs’ motion

- was that without the Section 8 remedy, the provision of a remedy under the Injunction would
cease. See, e.g., Plaintiffs’ Reply Brief In Support Of Motion To Modify CHA Judgment Order,

filed July 27, 1997, at 5 (“[There will not] be future HUD set-asides to fund scattered-sites, the

Gautreaux Section 8 Program, or other Gautreaux desegregation opportunities.”) (emphasis

added).

Virtually all of the CHA’s money comes from the federal government through
HUD. Thus, the CHA interprets plaintiffs’ statement as meaning that, absent HUD’s Section 8
program, there is currently no federal funding available to be used for “Gautreaux desegregation

opportunities.” This must mean that HOPE VI money is not available for Gautreaux desegrega-

8 Paragraph 4 of Plaintiffs’ Motion To Modify states that there is an “impending exhaustion

of scattered-site funds (virtually no incremental funding for public housing construction is being
provided).” Scattered-site building is, of course, the remedy provided by the Injunction. The
above-quoted sentence appears to, at most, predict the ending of funding for the remedy provided
in the Injunction. At the very least, the sentence links the scattered-site remedy to “incremental
funding for public housing,” that is, to funding for new or aggregate increases in public housing.
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tion opportunities. If the plaintiffs believed otherwise, they easily could have enlarged their
motion to include both the Section 8 and HOPE VI programs, since their arguments would be
substantially the same on each program. The undisputed fact is that the plaintiffs knew that years
earlier the CHA had applied for and obtained HOPE VI funding, and they chose to limit their
motion to Section 8.
Plaintiffs second telling act is their failure to act when the CHA applied for HOPE

VI funding in 1993, 1996 and 1997. The 1987 order appointing the Receiver clearly prohibits the
CHA from making “applications” for federally-funded “development programs.” Order Appoint-
ing Receiver (August 14, 1987) at C, § 2(a)(i).” The CHA’s HOPE VI applications were for
programs that did not meet the locational requirements of the Injunction. Yet the plaintiffs did
nothing. The plaintiffs agree that they did nothing but they excuse their inaction because, they
say, they were respecting that the limits of the Injunction require a practical accommodation.
They state:

This is correct; a decent respect for the limits of the judgment order requires a practical

accommodation -- to which CHA initially agreed -- between CHA’s entitlement to control

HOPE VI funds not subject to the judgment order (e.g., for social services) and the

Receiver’s responsibility respecting HOPE VI-funded new public housing that is subject to

the order. Moreover, the applicability of the judgment order cannot be determined

definitely at the HOPE VI application stage; HOPE VI applications, once granted, may be

and have been subsequently amended before a final commitment of funds.

Response at 8.

° The question of the Receiver’s authority over HOPE VI programs in not yet ripe because

it depends, in part, upon the interpretation of the Injunction sought here. If HOPE VI is not
covered by the Injunction, it is axiomatic that the Receiver lacks authority to implement HOPE
VI. As indicated in the Memorandum at 10 n.7, in the event that the Court determines that the
Injunction covers HOPE VI, the CHA will ask the Court to clarify the Receiver’s authority over
HOPE VI, or alternatively to amend the order appointing the Receiver. Such motions would
require extensive briefing by the parties.
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What incredible back-pedaling. Each of the CHA’s HOPE VI applications focused
on a particular neighborhood that contained some of the worst public housing in the City, and
asked for funding to revitalize that neighborhood in accordance with HOPE VI’s complex
requirements. Each called for the replacement of some demolished units with new units on site.
All new construction was designated for neighborhoods that were in Limited Areas. No applica-
tion called for the building of any new units in any General Area. The plaintiffs cannot seriously
seek to excuse their inaction to a “respect for the limits of the [Injunction]” or to some possibility
that the CHA’s application at some later date would be metamorphosed into a proposal consistent
with the Injunction.®

The bottom line is that neither the plaintiffs nor the Receiver seriously contested
the CHA’s right to apply for and implement HOPE VI programs outside the scope of the
Injunction. The very best example of this is Cabrini Green. The plaintiffs admit that the HOPE
VI Cabrini project has gone forward without any involvement of the Receiver because the CHA
and the Receiver never entered into a contract under which the Receiver would act as “develop-
ment manager.” Response at 6. The plaintiffs then state that “since the Receiver is in fact
involved in the development of the new public housing portion of Cabrini HOPE VI activities, it
has chosen to continue to try to work out suitable arrangements with CHA without seeking the

Court’s intervention.” Response at 6. The Receiver, however, has admitted that the CHA has

- The notion that the plaintiffs have the right to enforce or not enforce the terms of the

Injunction based on their own concept of a “decent respect” for the limits of the Injunction shows
that the Injunction is ambiguous and requires a proper interpretation regarding its applicability.
An injunction cannot be so vague and unenforceable that one of the parties is entitled to forego
enforcement proceedings out of its own concept of a “decent respect” for the limits of the
Injunction.
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never entered into any contractual relationship with the Receiver, and that the Receiver has no
role at Cabrini except for a minor role in connection with the negotiation of 40-year leases of
privately-developed housing units in the Cabrini-Green areas. The Receiver’s Statement
Regarding the Chicago Housing Authority’s Emergency Motion to Clarify Injunction filed
December 19, 1997 (“Receiver’s Statement”) states:

The Receiver agreed to work with the CHA to prevent the loss of these units, despite the

fact that the CHA did not involve the Receiver in the lease negotiations. The Receiver has

prepared and submitted to HUD a development proposal to obtain final HUD approval.
Receiver’s Statement at 9. There is no dispute that the Receiver has had no development role at
Cabrini. Despite the fact that the Receiver has asked for a “developer’s fee,” based on the size of
the entire Cabrini redevelopment project, as its “fee” for the minimal assistance it provided in
connection with the lease of 140 units, the CHA has consistently refused to pay a developer’s 3%

fee to the Receiver. The fact is that the Receiver has had no role in the Cabrini HOPE VI project.

1. Plaintiffs Have Neither Pleaded Nor
Proved a Basis for Modifying the Injunction.

Plaintiffs have not filed a motion to modify the Injunction, and a brief in opposition
to a motion cannot be transformed into a separate motion, yet they devote 7 pages and multiple
page affidavits to arguing that HOPE VI-funded housing is needed to “reach the unachieved
remedial goal in this case.” Response at 11-17. While the plaintiffs purport to make the case for
a modification to include HOPE VI-funded units, they fall short of even pleading the evidence
required for the Court to even consider modifying the Injunction. Less than six months ago, this
Court set forth the standard by which a motion to modify must be judged:

In order to prevail on a motion to modify the judgment order, the plaintiffs must show that
the “principal objects” of the order have not been achieved. . . . Importantly, even if the
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“principal objects” of the original order have not yet been fully achieved, we must consider
whether other reasons outside the control of the defendant have prevented success and
whether adherence to, rather than modification of, the current injunction may be the most
fair alternative.

While it might be expedient to simply accept the plaintiffs’ assertion that “the vast majority
of CHA'’s family public housing still consists of the same segregated units, in the still
segregated neighborhoods,” as well as the plaintiffs’ unstated assumption that the
allegedly segregative situation is entirely a result of CHA’s original discrimination, we
must insist on specific facts supported by evidence. For example, relevant information to
test the first assertion would include the number of public housing projects that remain
predominantly white and the number of projects located in the Limited Area and the
General Area. If the evidence shows that segregation in public housing still exists, then
we must explore the link between the current segregation and CHA’s original discrimina-
tion, past remedial efforts (or lack thereof), current remedial efforts, and future plans. For
example, we would examine the quantity and location of affordable land in the General
Area remaining for site selection, the effects of private decision making on the current
segregative state, and the effects of the shift in demographics over the years.

Gautreaux v. CHA, 1997 U.S. Dist. LEXIS 12924, *5-*8 (N.D. Ill. Aug. 26, 1997) (Attached to

Memorandum as Exhibit A).

While the issue has no bearing on the Motion, the CHA points out that the
plaintiffs’ assertions and the “evidence” they cite do not address sufficiently whether there is
existing segregation, and, if any, whether it can be proximately linked to the CHA’s original
discrimination. To show segregation, the plaintiffs state that 992% of the CHA’s total family
units in 1968 were located in Limited Areas, and today the percentage is 85%. That does not
establish that the CHA’s public housing system is still segregated. The cited “statistic” would
have to be compared against the growth of the African American population and the decline of

the majority population that has occurred over the years. Segregation is a relative concept,

depending upon, among other things, the demographics of the City and region as a whole,
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patterns of residential segregation and/or desegregation within the City as a whole, the demo-
graphics of the CHA’s tenant and applicant population, and the current demographics of the

formerly all “White” CHA developments. See id; see also Freeman v. Pitts, 503 U.S. 467, 494-

95, 112 S. Ct. 1430, 1447-48 (1992).

The plaintiffs have not addressed many of the factors the Court has stated must be
considered with regard to the link between current alleged segregation and the CHA’s past
discrimination. They only argue that “[s]ince all of today’s units located in Black neighborhoods
are the identical units found by Judge Austin to have been wrongfully sited, today’s racial
imbalance in unit location is directly and causally linked to CHA’s original wrong.” Response at
12 (citation omitted). This clearly does not show a link between the past and the present.

The fact that the CHA has not demolished units in the Limited Areas does not
demonstrate anything about the overall racial balance of Chicago’s public housing system. Judge
Austin did not order the CHA to tear down housing in Limited Areas, and in fact, he permitted
the CHA to continue to erect new housing in Limited Areas. Moreover, any lack of progress
during the past 10 years occurred on the Receiver’s watch. Since the Receiver had free reign to
construct public housing in General Areas, to the extent it was not able to build more units, it
probably was not possible to build more. This alone severs the current statistics from the 1969
statistics.

Because the plaintiffs have not presented any evidence regarding all of the factors
relevant to determining if the City’s public housing system is still segregated, or any link to the

CHA'’s conduct, the plaintiffs have not made even a prima facie case for modification.

18

SAR - 103



IV.  Federalism/Separation of Powers

The CHA has already submitted to HUD and HUD has already approved the
CHA’s HOPE VI plans that do not contemplate one-for-one scattered-site building,'' and in fact
require most of the building to take place in the Limited Areas. These plans are consistent with
Congress’s intended use of HOPE VI to revitalize neighborhoods such as those in the Limited
Areas. Clearly, the imposition of the Injunction on HOPE VI would have perverse results in
direct conflict with the goal of HOPE VI intended by Congress when it created the program.
Memorandum at 18-19.

Finally, the CHA has the right and the responsibility to “make the most” of the
federal funds that the federal government has made available to Chicago and the State of Illinois
for assistance with public housing. Today, HOPE VI money is available for the revitalization and
rehabilitation of certain neighborhoods in which large public housing projects are located.
Funding that can be used for such projects may not be available in the future. For example, the
CHA may not be able to use future funding for the development of more aggregate units of public
housing in the Limited Areas that are now benefitting from HOPE VI. While a federal court can

enjoin a housing authority from violating the constitution, it should not enjoin a housing authority

from making efficient use of federal housing dollars. See Hoover v. Wagner, 47 F.3d 845, 850

t The HOPE VI application process required the CHA to submit its plans for HOPE VI
funding at the time of the application,; this is so because the HOPE VI program is a competitive
funding program. The CHA could not have submitted as a part of its HOPE VI applications a
plan to build one-for-one scattered-site housing, as required by the Injunction. HOPE VT’s
programmatic requirements would not permit such a plan. See supra note 2. And, even if HOPE
VI would technically permit such a plan, it is clear that the CHA simply would not have been
competitive with other housing authorities (and thus would not have obtained any HOPE VI
funding) if it had submitted such a plan.
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(7th Cir. 1995). The HOPE VI program has not been “tainted” with discrimination. Accordingly,
the State of Illinois and the City of Chicago (through the CHA) should be permitted to maximize
their use of federal funds over time, for the benefit of the collective interests of the CHA’s

tenants, many of whom are plaintiffs in this case."

- Cf. Romney, 457 F.2d at 127 (the district court should not have “ignored the interests of
poor people, mostly black, intended by Congress to be the beneficiaries of the Model Cities
Programs, while seeking enforcement of a timetable for the erection of housing units in white
areas which, although laudable, could not be achieved in time to prevent the catastrophe
threatened by the District Court’s order terminating federal funds to a program not found to be
discriminatory.”)
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Conclusion
For the reasons stated in its Memorandum and this Reply, the CHA respectfully
requests that this Court grant the CHA’s Emergency Motion to Clarify the Injunction and declare

that the Injunction does not apply to the CHA’s applications for and use of HOPE VI funds.

Respectfully submitte;
/
g\—; o ] C,Q—w’-v
Jerome Butler Susan Geizendanner_+~"
General Counsel Nancy S. Eisenhauer
Chicago Housing Authority Tracy Staidl

Skadden, Arps, Slate, Meagher & Flom (Illinois)
333 W. Wacker Drive, Suite 2100

Chicago, Illinois 60606

(312) 407-0700

Counsel for Defendant
CHICAGO HOUSING AUTHORITY
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS .
EASTERN DIVISION Z

DOROTHY GAUTREAUX, et al.,

Plaintiffs,

SKA?i:ﬂ,ARp ,
No. 66 C 1459 VZAG-cn &S#EélQTE

Chief Judge Aspen

v.

CHICAGO HOUSING AUTHORITY,

Defendant.
RESPONSE OF THE UNITED STATES DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT TO CHICAGO HOUSING AUTHORITY'S
EMERGENCY MOTION TO CLARIFY INJUNCTION
On September 30, 1997, the Chicago Housing Authority ("CHA")
filed an emergency motion requesting clarification of the 1969
remedial order entered against CHA. For the reasons set forth in
its supporting memorandum, CHA sought confirmation that the 1969
order does not govern CHA's HOPE VI funding and programs and that
such funding and programs are not part of the remedial relief
granted to plaintiffs in this case.
CHA alleges that the emergency was caused by HUD's inclusion
of a requirement for court approval in its September 18, 1997
letter approving CHA's revised Revitalization Plan and Budget for
the Cabrini-Green HOPE VI/Urban Demonstration Program. That letter
stated "that within 30 days of the date of this letter, CHA provide
evidence that the [Gautreaux] plaintiffs and Court ... ﬁave
approved or have no objection to the development/acquisition of
replacement public housing in the quantities and locations proposed

in the HOPE VI Revitalization Plan". See Exhibit A, Declaration of

Kevin Marchman, 49 1&2.
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The stated requirement did not, and was not intended, to
reflect any independent determination by HUD that CHA's HOPE VI
program was covered by the 1969 judgment order. Rather the purpose
of the quoted passage was to insure that CHA promptly obtained
plaintiffs' agreement to the Authority's understanding of the Order
or alternatively obtain appropriate clarification from the court.
Exhibit A, §q 3.

HUD believes that CHA presents substantial arguments raising
serious question as to whether the 1969 judgment order governs HOPE
VI funding and programs and whether the court intended its remedial
order to encompass HOPE VI funding and programs. HUD has a strong
interest in insuring that the Cabrini-Green HOPE VI/Urban
Demonstration Program proceeds promptly and that this
implementation not conflict with the judgment order entered against
the CHA in this case. To that extent, HUD supports CHA's motion
for clarification of the 1969 judgment order.

Respectfully submitted,

SCOTT R. LASSAR
United States Attorney

. 4 ; .
By: ; 4291 CQﬁéiééfl//uga%é4,
INDA A. WAWZENSKI
Assistant United Statés Attorney
219 South Dearborn Street
Chicago, Illinois 60604
(312) 353-1994
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
Eastern Division
DOROTHY GAUTREAUX, et al.
Plaintiffs

V. NO. 66 C 1459

CHICAGO HOUSING AUTHORITY

S S P NPy SR S S

Defendant
DECLARATION OF KEVIN MARCHMAN

I, Kevin Marchman, the Acting Assistant Secretary for Public
and Indian Housing of the United States Department of Housing and
Urban Development hereby declare under penalty of perjury, based
upon my personal knowledge and information provided to me by my
staff:

1. My Deputy Assistant Secretary for Public Housing
In;estments, Elinor R. Bacon, issued a September 18, 1997 letter
approving the Chicago Housing Authority’s (CHA) Revitalization
Plan and Budget for the Cabrini-Green HOPE VI/Urban Demonstration
Program. I have been advised that this letter is referenced in
paragraph 7 of CHA’'s Emergency Motion To Clarify Injunction.

2. The letter contains a requirement that by October 18,
1997, "CHA provide evidence that the Plaintiffs and the Court in
the Dorothy Gautreaux, et al., case have approved or have no
objection to the development/acquisition of replacement public
housing in the quantities and locations proposed in the HOPE VI

Revitalization Plan."
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3. That requirement does not reflect any independent
determination by the Office of Public and Indian Housing that the
HOPE VI program was covered by CHA’'s judgment order. It has been
my understanding that the CHA believed that the HOPE VI program
is excluded from that order. The purpose of the requirement was
to insure that CHA promptly obtain the plaintiffs’ agreement to
that position or to seek a clarification from the Court. HUD has
an interest in insuring that the Cabrini HOPE VI program be able

to proceed promptly and that it not conflict with the CHA’s

Joe~

Key¥in Marchman

Acdting Assistant Secretary for
Public and Indian Housing

U.S. Department of Housing and
Urban Development

451 Seventh Street, S.W.

Washington, D.C. 20410

judgment order.

Executed on: OCT fd bg7
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AFFIDAVIT OF MAILING

STATE OF ILLINOIS )

COUNTY OF COOK )

MARY ANNE MARTIN being first duly sworn on oath deposes and
says that she is employed in the Office of the United States
Attorney for the Northern District of Illinois; that on the 20th day
of October 1997, she placed a copy of RESPONSE OF THE UNITED STATES
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT TO CHICAGO HOUSING
AUTHORITY'S EMERGENCY MOTION TO CLARIFY INJUNCTION in a postage
prepaid envelope addressed to each of the following named
individual(s) and caused each envelope to be deposited in the United
States mail chute located in the Everett McKinley Darken Building,

Chicago, Illinois on said date at the hour of 5:00 p.m.

To: See Attached Service List

SUBSCRIBE D SWORN TO Dbefore
me this h day of October, 1997
& S e

/ /& ‘,‘(,é(.//—r S
NOTARY PUBLIC

My Commission E

-—

CATHERINE A. MANAHAN
NOTARY PUBLIC, STATE OF ILLINOIS
MY COMMISSION EXPIRES 4/26/2000
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Alexander Polikoff, Esq.

Business & Professional People
for the Public interest

17 East Monroe Street, Suite 212

Chicago, Illinois 60603

Susan Getzendanner, Esq.
Skadden, Arps, Slate, Meagher

& Flom (Illinois)
333 W. Wacker Drive, Suite 2100
Chicago, Illinois 60606
Counsel for CHA
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CERTIFICATE OF SERVICE

I, Nancy Eisenhauer, an attorney, hereby certify that on Monday,
August 17, 1998, I caused a copy of the foregoing SUPPLEMENTAL APPENDIX
TO REPLY BRIEF OF DEFENDANTS-APPELLANTS CHICAGO
HOUSING AUTHORITY AND JOSEPH SHULDINER to be served by hand delivery
on counsel listed below:

Alexander Polikoff, Esq.

BUSINESS AND PROFESSIONAL
PEOPLE FOR THE PUBLIC INTEREST
17 E. Monroe Street, Suite 212

Chicago, Illinois 60603

Michael L. Shakman, Esq.

Barry A. Miller, Esq.

MILLER, SHAKMAN, HAMILTON,
KURTZON & SCHLIFKE

208 South LaSalle Street, Suite 1100

Chicago, Illinois 60604
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Nancy S. Eisenhauer



