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Defendants-Appellants, the Chicago Housing Authority and its Executive Director
(collectively, the “CHA”), respectfully petition this Court to rehear, en banc, the May 28, 1999,
decision in this consolidated appeal. The decision by the two-judge Panel, dismissing the appeal
for lack of appellate jurisdiction, is in direct conflict with a long line of decisions of this Court,
including Bogard v. Wright, 159 F.3d 1060 (7th Cir. 1998); Association of Community Organiza-
tions for Reform Now (ACORN) v. Illinois State Board of Elections, 75 F.3d 304 (7th Cir. 1996);
Motorola, Inc. v. Computer Displays Int’l, Inc., 739 F.2d 1149 (7th Cir. 1984); and, most
recently, People Who Care, et al. v. Rockford Bd. of Educ., 171 F.3d 1083 (7th Cir. 1999). A
copy of the Panel’s decision, Gautreaux v. CHA, Nos. 98-1807, 98-2311, 98-3145 (7th Cir. May
28, 1999) (“Slip Op.”), is attached hereto at Tab 1.

L THE PANEL DISMISSED THE APPEAL OF THE FEBRUARY ORDER BY
CREATING A NEW “RULE” OF APPELLATE JURISDICTION

The Panel dismissed the appeal by applying a “rule” of appellate jurisdiction
announced for the first time in this case — the “Bogard rule.”! Slip Op. at 11-12. Bogard and

Motorola are implicated when a party, such as the CHA, argues on appeal that a district court’s

¢ The CHA appealed three orders of the district court: an order entered February 25, 1998
(attached at Tab 2), in which the district court held that the locational restrictions from the
1969 injunction (the “Injunction”) apply to the CHA’s HOPE VI funds; an order entered
May 19, 1998 (attached at Tab 3), requiring the CHA to “cooperate” and “coordinate”
with the court-appointed receiver (the “Receiver”) in creating the 1998 HOPE VI
application; and an order entered on August 12, 1998 (attached at Tab 4), enjoining the
CHA and plaintiffs in a separate case before a different judge (the “Cabrini Court”) from
presenting a proposed settlement agreement to that court, on the ground that only the
Receiver has the authority to negotiate a HOPE VI plan. The Panel applied the “Bogard
rule” to the first and third orders (the “February Order” and the “August Order,” respec-
tively). The Panel dismissed the May Order on the ground that, because the Panel did not
have jurisdiction over the other two orders, it had no pendent appellate jurisdiction over
the May Order.



purported “interpretation” of an injunction is really an improper (and appealable) modification of
an injunction. The question whether the district court’s order is a modification, as opposed to an
interpretation, determines whether the order is appealable pursuant to 28 U.S.C. § 1292(a)(1)
(“Section 1292(a)(1)”), because while Section 1292(a)(1) permits a party to appeal an order that
has the effect of “modifying” an injunction, it does not permit a party to appeal an order that
merely “interprets” an injunction.?

In this case, the Panel began its discussion of jurisdiction under Section
1292(a)(1), appropriately, with the observation that “[t]his court has repeatedly held that it will
look beyond labels such as ‘clarification’ or ‘modification’ to consider the actual effect of the
order.” Slip Op. at 10 (citing Motorola, 739 F.2d at 1155). The Panel erred, however, when it
held that only a “glancing look” beyond such labels is permitted, and that “it must be apparent or
obvious that an order has [the effect of modifying an injunction] before § 1292(a)(1) jurisdiction
will be proper.” (Slip Op. at 11 (emphasis added).)

Moreover, according to the Panel, the Bogard rule prohibits an appellate court

from making “an all-out inquiry” or “delv[ing] deeply” into the merits of a case to determine

E As this Court explained in Motorola, 739 F.2d at 1155,

The rationale for this approach is clear: an order labeled as an interpreta-
tion may substantially alter the legal relationship [set forth in an injunc-
tion]. An erroneous interpretation can have the same effect and be just as
devastating to a party, as an order explicitly modifying or refusing to
modify an injunction. A true interpretation, on the other hand, does not
change the parties’ original relationship, but merely restates the relation-
ship in the same terms. When the district court alters the legal relationship
between the parties, whether by “modification” or “interpretation,” we
have jurisdiction to review that change.

2



whether it has jurisdiction. Slip Op. at 10. Instead, the jurisdictional inquiry must be limited to a
“preliminary jurisdictional inquiry” because, according to the Panel, appellate jurisdiction under
Section 1292(a)(1) is triggered only where an “obvious” or “blatant” misinterpretation, rather
than a “subtle” modification has occurred. /d. at 123

A. The Panel’s “Bogard Rule” of Appellate Jurisdiction Conflicts With This
Court’s Prior Decisions.

The Panel’s “Bogard rule” in fact conflicts with Bogard and numerous other prior
decisions of this Court. In Motorola, this Court expressly recognized that in some cases, “the
true effect of the modifying order will not be obvious, thus necessitating a careful review of the
merits to determine the order’s effect” and thus the appellate court’s jurisdiction. Motorola, 739
F.2d at 1155 (emphasis added). The contrast with the Panel’s statement that a modification
“must be apparent or obvious . . . before § 1292(a)(1) jurisdiction will be proper,” so that the
court need not “delve deeply into the merits,” could hardly be more stark. See Slip Op. at 10.

In Motorola, this Court recognized the “aspects of circuity” in the process of
considering the merits of a case to determine the court’s jurisdiction. /d. at 1155-56, n.9.
Nevertheless, in order to enforce Section 1292(a)(1) as enacted, the Motorola Court held that
unless a cursory examination of the order on appeal reveals that the “appellant’s allegation of a
modification is frivolous,” dismissal on the basis of a cursory examination is improper. /d. at

11554

Section 1292(a)(1) makes no distinction between “appealable” and “unappealable
modifications” or “blatant and obvious” versus “subtle modifications.”

% The Court also stated that it would dismiss summarily if the “alleged modification is

(continued...)



B. Contrary to this Court’s Prior Decisions, the Panel Did Not Determine the
Effect of the Orders Being Appealed.

In Motorola, this Court held that an appellate court faced with the jurisdictional
question at issue here must make some definitive determination as to the effect of the district
court’s decision in order to determine its own jurisdiction under Section 1292(a)(1). See
Motorola, 739 F.2d at 1155 (“To determine our jurisdiction we must look . . . to the actual effect
of [the] order.”). Indeed, in Bogard, this Court examined the language of the consent decree at
issue and made a determination as to the effect of the order being appealed. See Bogard, 159
F.3d at 1064 (order extending term of monitor not a modification). In this case, however, the
Panel concedes that it made no such determination: “[T]here is no obvious misinterpretation . . .
[i]n fact, there may be no misinterpretation at all.” Slip Op. at 12 (emphasis added).’

The Panel concluded that there was “no obvious misinterpretation” in this case
without even considering the CHA’s proposed interpretation. The CHA argued that the
Injunction could not be interpreted without considering the context in which the Injunction was
entered. Yet the Panel refused to take even a “glancing look™ at an interpretation based on the
context of the Injunction because, it asserted, “such an analysis would aim to uncover subtle
rather than blatant misinterpretations.” Id. at 12.

However, an analysis of an injunction’s context is not a search for a “subtle”

interpretation. The meaning of an injunction comes, in part, from the context in which it was

(...continued)
merely an attempt to relitigate the issuance of the original injunction.” /d.

Under the Bogard rule, parties are protected only from “rogue” district court judges who
are “wreaking havoc with an injunction or consent decree.” Slip Op. at 11.

4



entered. See, e.g., Youakim v. McDonald, 71 F.3d 1274, 1283 (7th Cir. 1995) (an injunction,
“like any other disputed writing,” must be construed in the proper context). The interpretation
that a court gleans from the injunction’s context is not itself “subtle” or “blatant” — it is simply a
description of the parties’ legal relationship.

This Court has held that it has appellate jurisdiction “[w]hen the district court
alters the legal relationship between the parties, whether by ‘modification’ or ‘interpretation.’”
Motorola, 739 F.2d at 1155 (emphasis added). It has never before held that its jurisdiction
depends solely on the ease with which it can defect such an alteration. The Panel does not
suggest that, if the CHA’s “subtle” argument is correct, the district court’s decision left the
parties’ relationship unaltered. The Panel merely holds that it need not consider any “subtle”
arguments, regardless of their impact on the parties’ legal relationship. This holding is in direct
conflict with Motorola and Bogard, as well as the other cases cited above.®

C. The “Bogard Rule” Leaves The CHA With No Way To Appeal A Post-
Judgement Order That Has Irrevocable Consequences.

As in People Who Care, 171 F.3d at 1086, “there is no way” that plaintiffs or the
Receiver “can be made to repay millions of dollars to the taxpayers” of the United States (or
reverse a massive building and revitalization program) if it turns out “several years from now

when this litigation is finally wound up,” that the CHA had the right, under the Injunction, to

g With regard to the CHA’s reliance on ACORN for the proposition that this Court has
jurisdiction under Section 1291, the Panel asserts that “ACORN does not stand for the
proposition that an order outlining the steps to comply with a prior injunction always
qualifies as a new final judgment.” Slip Op. at 9. The CHA did not argue for such an
interpretation of ACORN. Instead, the CHA argued that an order such as #his order, that
subjects a $100 million federal program to the dictates of a thirty year old injunction,
qualifies as a new final judgment.



conduct its HOPE VI activities without interference. According to the Panel, however, the CHA
can appeal any allegedly “subtle” modification of the Injunction by moving in the district court
to modify or terminate the improperly-modified Injunction. Slip Op. at 11. “Whether the
district court grants or denies the requested modification or termination, the resulting order is
clearly appealable under § 1292(a)(1).” Id. At that point, the CHA would end up in this Court,
but now able to appeal the issues pending here.

The Panel’s proposed solution for the CHA demonstrates precisely why this Court
will conduct a “careful review of the merits to determine the order’s effect.” Motorola, 739 F.2d
at 1155. In institutional reform cases, a party cannot seek to modify or terminate an injunction
on the ground that the district court entered an order that improperly modified the parties’ legal
relationship. The movant bears a significant burden to establish that a change in circumstances
warrants revision or termination of decree. See, e.g., Rufo v. Inmates of the Suffolk Cty. Jail, 502
U.S. 367, 382 (1992) (movant must demonstrate changed circumstances to justify modification);
David B. v. McDonald, 116 F.3d 1146 (7th Cir. 1997) (change in law justifies vacatur of decree
pursuant to Rule 60(b)(5)). Thus, the “Bogard rule” permits defendants to seek appellate review
of their obligations under an injunction, but only if they are first willing to expend their own
resources to request from the district court what, in fact, may be plaintiffs’ original relief. Cf.
Matter of Hendrix, 986 F.2d 195, 200 (7th Cir. 1993) (a party whose conduct is governed by the
terms of an injunction has the right to seek clarification of the injunction).

In this case there is no need for a complex hearing on the requisite factors that
must be established to modify or vacate the decree. The district court based its findings on its
interpretation of the Injunction. The issues raised below are fully presented in this appeal and

6



should be decided by this Court as a matter of law. Substantial governmental resources have
been expended in bringing these issues before this Court and those resources should not be
wasted. The CHA is entitled to a conclusive determination of its responsibilities under the
Injunction.

The Panel asserts that its suggested “solution” for the CHA comes directly from
Bogard. In Bogard, this Court observed that the procedure outlined by the Panel would be the
appropriate appellate remedy for the parties in Bogard. Bogard, 159 F.3d at 1064. But that
observation was made affer the Court determined conclusively that the order on appeal had not
modified the Injunction. /d. The Bogard court does not suggest that the parties engage in the
procedure outlined above in order to confirm the meaning of the injunction in the first instance.

II. THE DISTRICT COURT’S ORDERS HAVE SUBSTANTIALLY ALTERED THE
PARTIES’ LEGAL RELATIONSHIP.”

The February Order improperly modified the Injunction by granting plaintiffs
control over CHA funds not subject to the Injunction’s strictures. (Feb. Order, Tab 2, at PR-19.)
The CHA briefly highlights, immediately below, the context required to reach a proper interpre-
tation of the Injunction and the effect of the district court’s orders on the parties’ legal relation-
ship. The CHA’s prior briefs discuss the merits of the three consolidated appeals in more detail

and present further arguments not presented here.

¥ The orders on appeal are attached at Tabs 2, 3, and 4, respectively. The original Injunc-

tion is attached at Tab 5. The original Receivership Order is attached at Tab 6.

K



A. The Context Necessary To Determine That The February Order
Modified the 1969 Injunction and Is Appealable.

(1) The Injunction. The mandatory injunction entered in this case in 1969
created the “scattered-site building program” in Chicago. Slip Op. at 3. The Injunction forbade
the CHA from building any unit of public housing in the “Limited Area” (Cook County census
tracts with a “floor” of 30% “non-white” residents) unless the CHA first built three units (later
reduced to one unit) of public housing in the “General Area” (everything outside the Limited
Area) in accordance with detailed requirements as to location, size, and density of the scattered
site public housing project. /d. The goal of the Injunction was to use new public housing to
create integrated neighborhoods throughout the City, thus providing CHA tenants with the
opportunity to live in such neighborhoods. (In 1969, 99% of the tenants of public housing were
African-American, as were 90% of the individuals on the waiting list.) /d. at 2.

The Injunction does not govern the CHA’s activities with regard to public housing
that existed at the time of the entry of the Injunction, “whatever,” as plaintiffs say, those
activities might be. (P1. App., Ex. E at 3.)® None of the provisions of the Injunction purports to
bring all of the CHA’s operations under the control of the district court. None of the provisions
refers to the maintenance or operation of, or requires the destruction, demolition, or retirement

over time of, the housing stock that existed in the Limited Area at the time of the entry of the

“Pl. App” refers to the appendix attached to Appellees’ Motion to Dismiss Appeal, filed
on April 12, 1998. “Def. App.” refers to the appendix accompanying the CHA’s response
to the Appellees’ Motion, filed on April 27, 1998. A consolidated table of contents is
attached at Tab 9. These two appendices contain, among other things, all of the briefs
filed in the district court by plaintiffs and defendants in connection with the February
Order, as well as the transcript of the argument.

8



Injunction. Neither does the Injunction require the CHA to alter any of the housing stock in the
Limited Area to conform to the Injunction’s “de-concentration” proscriptions. The Injunction
“merely” requires the CHA to place half (now one-third) of its new housing stock in the General
Area. In this way, the Injunction provides non-white tenants with an indirect choice over time,
because it creates public housing in neighborhoods in the General Area in which these tenants
might choose to live.

(2) HOPE VI, 42 U.S.C. § 14371 (attached hereto as Exhibit A). HOPE VI is a
competitive-grant, public housing demonstration program created by Congress in 1992 to end
“top down strategies”and “business as usual” public housing programs (such as that created by
the Injunction), instead requiring public housing agencies to compete for HOPE VI funds by
submitting plans, created through collaboration with local units of government and public
housing tenants, to revitalize inner city neighborhoods that have become socially, racially and
economically isolated due to the existence of large, distressed high-rise public housing develop-
ments. See 142 Cong. Rec. H 10733, 10748; S. Rep. 102-356 (attached at Tab 7). In Chicago,
all of these neighborhoods are in the Limited Area and all contain high-rise public housing
projects that were in existence at the entry of the Injunction.

HOPE VI is appended to Section 14 of the Low-Income Housing Act, which
provides funds to be used to maintain the viability of a housing authority’s existing aggregate
housing stock, i.e., rehabilitation. See 42 U.S.C. § 1437/ Funds provided pursuant to Section
14 cannot be used by a housing authority to add to the authority’s aggregate housing stock. See
42 U.S.C. § 1437/(a). Plaintiffs concede that, if the CHA chose to use its HOPE VI funds for
traditional rehabilitation, the Injunction would not govern the CHA or in anyway restrict its

9



conduct. See Pl. App., Ex. D at 8. However, HOPE VI can also be used to create “replacement
housing” when other units are demolished. Slip Op. at 4. The construction of replacement
housing is a form of rehabilitation used when the costs of traditional rehabilitation exceed the
costs of demolishing and replacing a unit. See P1. App., Ex. D at 7-8.

(3) The Relevant Context Ignored by the Panel. In sum, the context that should
have been considered by the district court in interpreting the Injunction, and that can be consid-
ered by this Court, includes, among other things, the fact that (i) the HOPE VI program did not
exist at the time that the Injunction was entered, (i1) the concept of “replacement housing” (the
housing at issue in HOPE VI) did not exist at the time that the Injunction was entered, (iii) the
housing affected by the program, i.e., housing in the Limited Area, has never before been
supervised by or been the concemn of the Injunction (unless the Injunction has been expressly
waived to allow for such supervision), (iv) the CHA has always used funds made available
under Section 1437/ of the Federal Housing Act (HOPE VI is appended to that Section of the
Act) without the court’s supervision (again unless the Injunction has been expressly waived to
allow for such supervision); and (v) the funneling of HOPE VI funds into a rote, mandatory
building program (such as, for example, the Injunction’s scattered site program) violates the
terms of HOPE VL

B. The District Court’s Orders, Granting the Receiver Authority Over the
HOPE VI Funds, Had the Effect of Altering the Parties’ Legal Relationship.

In the February Order, the district court held that “the [Injunction]” governs the
CHA'’s use of HOPE VI funds . . . [a]ccordingly, any construction of public housing in Cook

County must conform to the [Injunction’s] locational requirements.” See Feb. Ord, Tab 2 at PR-

10



19. But HOPE VI funds, pursuant to the HOPE VI statute, cannot be funneled into a mandatory,
scattered site building program. See, e.g., 142 Cong. Rec. H 10733, 10748; S. Rep. 102-356, Tab
7. Moreover, the CHA’s HOPE VI plans call for all replacement units to be built in the public
housing neighborhoods to be revitalized, all of which are in the Limited Area. Def. App., Tab 3
at 4. And, neither the plaintiffs nor the Receiver have made any effort to have HOPE VI
replacement units built in the General Area. Def. App., Tab 3 at 8. In other words, the use of
the CHA’s HOPE VI funds in rote “conform[ance] with the Injunction’s [mandatory] locational
restrictions” is neither permissible nor possible. And, while the Injunction requires the CHA to
seek federal funds, it does not require Congress to fund the Injunction’s scattered site building
program. See Inj., Tab 5 at PR-27, § VIII(A).

As modified, the question whether the Injunction’s locational restrictions will be
enforced depends upon the source of the CHA’s funds and the Receiver’s preferences. Where
available funds can be used to fund the scattered site program, they will be used for the program.
See Feb. Order, Tab 2 at PR-19. Where locational restrictions are inappropriate (i.e., in the
context of HOPE VI), those restrictions, in effect, evaporate. In those instances, the CHA is
required to seek a “waiver” or modification of the Injunction — even if it does not desire such a
waiver — that meets with the approval of the Receiver. See Aug. Order, Tab 4 at PR-23. The
Receiver negotiates the entire HOPE VI plan with tenants and the City — not just the portion
regarding the number and location of the housing units to be built. /d. There is nothing in the
Injunction that indicates the standard by which the request for the waiver will be judged. In the

end, if plaintiffs’ relief (the Injunction’s building program) is either not possible or undesirable to

11



the Receiver, the CHA is required to “agree” to provide plaintiffs with some different form of
relief’’

Of course, if the CHA does not wish to agree to having a new or different remedy
imposed upon it, it simply can “choose” not to use its HOPE VI funds, despite the fact that it
qualifies for such funds under federal law.

IIl. THE PANEL APPLIED THE “BOGARD RULE” OF APPELLATE JURISDIC-
TION TO DISMISS THE APPEAL OF A NEW INJUNCTION.

The Panel also applied its Bogard rule to dismiss the appeal of an order — the
August Order — that all of the parties believe to be a new and appealable injunction, i.e., one
that altered their legal relationship. Slip Op. at 12. The district court judge who entered the
order also called it an injunction. Aug. Order, Tab 4 at PR-23. Cf. People Who Care, 171 F.3d
at 1086 (observing that “equitable decrees that impose a continuing supervisory function on the
court commonly . . . contemplate the subsequent issuance of specific implementing injunctions”).

The August Order, among other things, enjoined the CHA from (i) submitting a
proposed consent decree to the Cabrini court in the Cabrini case and (ii) seeking a waiver of the

Injunction for any HOPE VI plan without first obtaining the approval of the Receiver. In

A recent order entered by the district court further demonstrates that the August Order
altered the parties’ legal relationship. The Lakefront Community Organization has
attempted to intervene in Gautreaux to enforce a contract with the CHA, regarding
demolition and the building of replacement housing, that pre-dates the August Order.

The district court, citing the August Order, has denied the request on the ground that the
contract is unenforceable. According to the district court, the CHA had no authority to
enter into the Agreement. The Receiver did, but because the Receiver did not sign the
contract, it cannot be bound by the contract either. The LCO’s case is currently on appeal
to this Court. Although these events occurred after the appeal was submitted, the CHA
asks this court to take judicial notice of the proceedings below.

12



contrast, prior to the August Order, the Cabrini case was controlled by and presided over by the
Cabrini court. See Cabrini-Green Local Advisory Council, No. 96 C 6949, 1997 U.S. Dist.
LEXIS 625 at *42-45 (N.D. Ill. January 21, 1997) (holding that the Cabrini case was not
necessarily a collateral attack on Gautreaux) (attached hereto as Exhibit B.) And, prior to the
August Order, the CHA was permitted to seek a waiver of the Injunction without the Receiver’s
approval. See Def. App., Tab 3 at 5.

Moreover, the August Order places additional obligations on the CHA that have
never before been placed on the agency. For example, the Receiver interprets the August Order
as vesting him with the responsibility to “weigh and implement the desegregation remedy,” i.e.,
maximize desegregation opportunities. See, e.g., Receiver’s Brief, filed in connection with this
appeal on October 2, 1998, at 38. The Injunction does not order the CHA to maximize desegre-
gation opportunities. At most, the Injunction orders the CHA to “affirmatively administer its
public housing system in every respect . . . to the end of disestablishing the segregated public
housing system.” Inj., Tab 5 at PR-27, § VIIL. But in 1991, the district court held that the
“affirmatively administer clause” was too vague to be enforced against the CHA. See Def. App.,
Tab 3 at 14.

Nevertheless, the Panel, on the basis of a Bogard “glancing look,” found that the
August Order did not appear to “substantially and obviously alter the parties’ pre-existing
relationship.” Slip Op. at 13. As a result, the Panel dismissed the appeal of the August Order on
the ground that it “is only an unappealable interpretation or clarification of prior orders, not an
appealable new injunction.” Id. If the expansion of the Receiver’s duties — from initially
acquiring plots of land and building individual units of public housing — to now negotiating

13



HOPE VI plans with the City and the residents and determining how to maximize desegregation
opportunities — does not survive the Bogard test, it is difficult to imagine an order that might.
Compare Rec. Order, Tab 6 with Aug. Order, Tab 4.

IV. THE CHA’S HOPE VI ACTIVITIES HAVE NOT BEEN FOUND TO BE IN
VIOLATION OF THE INJUNCTION OR ANY FEDERAL LAW.

In concluding its opinion, the Panel wrote that “[i]f the CHA is displeased with
the 1969 injunction, the receivership order, or the recent district court orders flowing from them,
then it should seek to modify or terminate any or all of them.” Slip Op. at 14. This case is not
about the CHA’s “displeasure” with the Injunction. Neither is it a case about the CHA’s alleged
refusal to follow the district court’s orders.!! The CHA believes that the Injunction does not

govern HOPE VI projects and that the Receiver has not been appointed to act with respect to

10 The Receiver’s duties were expanded to include the execution and approval of all CHA

HOPE VI projects, without any determination that the CHA was not able to fully comply
with all HOPE VI requirements, which the CHA had in fact been doing for several years
before the district court’s order, or that the Receiver was qualified to undertake the
negotiation of HOPE VI plans with the City of Chicago and CHA residents. Cf.
Gautreaux v. CHA, 498 F. Supp. 1072, 1074 (N.D. Ill. 1980) (denying request for
receivership after 48 hearings in front of magistrate and one evidentiary hearing); United
States v. City of Detroit, 476 F. Supp. 512, 520 (E.D. Mich. 1979) (The imposition of a
receivership by a federal court onto the property of a state agency is . . . extraordinary,
and should be taken with “great care” so as not to “summarily deny . . . a local govern-
ment the full exercise of its authority over its affairs.”).

i The Panel appears to assume that the CHA has failed to comply with the district court’s

orders. See, e.g., Slip Op. at 13. The briefs filed in connection with this appeal by the
appellees are replete with recitations of “facts” that have not been found and that are
disputed. Yet, no hearing has been conducted on any of these assertions despite the
CHA'’s persistent request for such a hearing. The CHA disputes the appellees’ (and now
the Panel’s) characterization of its prior conduct with regard to HOPE VI, and has done
so throughout the proceedings below. See, e.g., Slip Op. at 5. The district court made no
such findings of fact.
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HOPE VI projects. Its action have been based on that belief. The CHA has properly appealed
the district court’s orders. It was the CHA that raised the issue of whether the Injunction applied
to HOPE VI to insure that it would not violate the Injunction. If the CHA’s belief about the
Injunction is correct, there is no reason to modify or terminate the Injunction.

Presently, as plaintiffs have acknowledged, there are no federal funds available to
build new public housing other than HOPE VI funds.'? Should such funds become available, the
Injunction’s scattered-site program will continue. There is no allegation that any of the CHA’s
HOPE VI activities violate the federal statute that created HOPE VI or, indeed, any federal law.
Instead, the CHA seeks to use HOPE VI funds in the manner intended by Congress, and it
believes that the Injunction, properly interpreted, does not require it to seek the approval of the
Receiver to do so.

WHEREFORE, for the foregoing reasons, the CHA respectfully requests that this
Court grant its petition and rehear this case en banc.

Respectfully submitted,

Jerome M. Butler Susan Getzendanne
General Counsel Nancy Eisenhauer
Chicago Housing Authority Skadden, Arps, Slate,
Meagher & Flom (Illinois)

333 W. Wacker Drive, Suite 2100

Chicago, Illinois 60606

(312) 407-0700

Counsel for Defendants-Appellants

- See Gautreaux v. CHA, 981 F. Supp. 1091, 1093 (N.D. Ill. 1997) (noting plaintiffs’
admission of the scarcity of funds for the building of public housing).
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Secretary
1t a report to Congress. with-
er the date of enactment
ov. 28, 1990], recom-
ges to such section
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Urban Revitalizaticn Demonstration Pro-

gram

Pub.L. 103-124, Title II, Oct. 28, 1993,
107 Stat. 128S. provided in part that:
“For the urban revitalization demonstra-
ton program under the third paragraph
under the head ‘'Homeownership and Op-
portunity for People Everywhere grants
(HOPE granu)' in the Departments of
Veterans Affairs and Housing and Urban
Development, and Independent Agencies
Appropnations Act, 1993, Public Law
102-389, 106 Stat 1571, 1579 (set out
below in this note], $§778.240,000 [is ap-
propriated], to remain available until ex-
pended: Provided, That notwithstanding
the first proviso in such third paragraph
[set out below in this note), the Secretary
shall have discretion 10 approve funding
for more than fifteen applicants: Provided
further, That no part of the foregoing
amount that is used for the urban revitali-
zauon demonstration program shall be
made available for an application that
was not submitted to the Secretary by
May 26, 1993: Prowvided further, That of
the foregoing $778.240.000, the Secretary
may use up to $2,500,000 for technical
assistance under such urban revitalize-
uon demonstraton, 0 be made available
directly, or indirectly under contracts or
grants, as appropriate: Provided further,
That nothing in this paragraph shall pro-
hibit the Secretary from conforming the
program'’s standards and criteria set forth
herein, with subsequent authorization
legislation that may be enacted into law:
Provided further, That of the $778.240.000
made available under this heading
$20.000,000 shall be made to eligible
grantees under the urban rewitalizaton
demonstration program, to implement
programs authorized under subtitle D of
dtle [V [section 12899 et seq. of this utle],
and of which, $10,000,000 shall be made

42 § 14371

for vouth apprenuceship training actvi-
ues for joint labor-management organiza-
tions pursuant to section 3(c)(2)(B) of the
Housing and Urban Deveiopment Act of
1968. as amended [section 1701u(c)(2)(B)
of Tide 12. Banks and Banking).”

Pub.L. 102-389. Title II. Oct. 6. 1992.
106 Stat. 1579. provided in part that
"Furthermore. $300.000,000 shall be for
grants to carry out an urban revitaliza-
uon demonstrauon program involving
major reconstruction of severely dis-
tressed or obsolete public housing pro-
jects, to be admunistered by local public
housing agencies: Prowided. That such
funding shall be made available 1o up to
L5 cities selected from either the 40 most
populous United States cities or, from
any city whose housing authonry was
considered to have been on the Depar-
ment's troubled housing authorities list as
of March 31, 1992: Provided further, That
no more than $50,000.000 shall be pro-
vided to each participating municipality:
Provided further, That no more than 500
units shall be funded for each participat-
ing city and such umnuts shall be located in
up to 3 separately-defined areas contain-
ing the communiry’s most severely dis-
wressed projects, including family high-
rise projects: Provided further, That at
least 80 per centum of the funding pro-
vided to each participating public hous-
ing agency shall be used for the capital
costs of major reconstruction, rehabilita-
ton and other physical improvements,
for the capital costs of replacement units
and for certificates under section 8(b)
[section 1437f(b) of this title] used for
replacement and for management im-
provements for the reconstructed project
and for planning and technical assistance
purposes and not more than 20 per cen-
tumn shall be used for communuty service
programs (as defined by the Commission
on National and Community Service) and
for supporuve services, including, but not
limuted to, literacy training, job trainung,
day care, youth activines, adminustrauve
expenses, and the permussive and manda-
tory services authorized under the Gate-
way Program established in the Famuly
Support Centers demonstwration program,
provided for in 42 U.S.C. 11485e—f [prob-
ably means secnon 11485(e), (f) of this
utle]: Provided further, That each paruci-
paung city shall make contnbuuons for
supportive services in an amount equal to
15 per centum of the funding provided
for supporuve services pursuant to the
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immediately preceding proviso: Prowvided
turther, That all such contnbutions from
parucipating junsdicuons for supporuve
services shall be denived from non-Feder-
al sources: Provided further, That each
parucipaung community shall submit a
plan for program implementation which
1s consistent with the local comprehen-
sive housing affordability strategy pre-
pared pursuant to secuon 105 of the
Cranston-Gonzalez National Affordable
Housing Act (secuon 12705 of this utle]
and which has the approval of the local
governing body: Provided further, That
each plan shall include a community ser-
vices component, but no funds are to be
disbursed pursuant to this paragraph un-
ul such community services program has
been approved by the Commission on Na-
uonal and Community Service: Provided
further, That funds made available pursu-
ant to this paragraph may be used in
conjuncton with, but not in lieu of, fund-
ing provided under the head ‘Moderniza-
uon of Low-Income Housing Projects’ for
the modernization of existing public
housing projects pursuant to section 14 of
the Act (42 U.S.C. 1437)) [this secuon];
for construction or major reconstruction
of obsolete public housing, other than for
Indian families; for the replacement of
public housing units pursuant to section
18 of the Act [section 1437p of this title];
and for the HOPE for Public and Indian
Housing Homeownership program as au-
thorized under title III of the Act [sub-
chapter 1I-A of this chapter]: Provided
further, That notwithstanding the provi-
sions of section 18(bX3) of the Act [sec-
tion 1437p(bX3) of this title], units demol-
ished, disposed of or otherwise eliminat-
ed under this demonstration may be re-
placed as follows: one-third by cenifi-
cates under section 8(b) [section 1437f(b)
of this titie) and the balance by any com-
bination of conventonal public housing
and units acquired or otherwise provided
for homeownership under section 5(h) of
the Act [secton 1437c(h) of this tte] ,
housing made available through housing
opportunity programs of construction or
substantial rehabilitation of homes meet-
ing essentially the same eligibility re-
quirements as those established pursuant
to sections 603-607 of the Housing and
Community Devel Act of 1987
(Public Law 100-242){set out as a note
under section 1715/ of Tide 12, Banks
and Banking], or under the HOPE II or
11 programs. as established under sec-

LOW-INCOME HOLUSING Ch. g

uons 421 and 441 of the Cranston-Gon.
zalez Nauonal Affordable Housing A
[secuons 12871 and 12891 of this utle).
persons displaced by the reconstruction
activiues provided for herein shall be ej;.
gible for these replacement units: Prowid.
ed further, That. in order to be eligible for
funding under this paragraph. applica.
uons for funding must be received within
180 days from the date the Notice of
Funds Availability is published in the
Federal Register: Prowvided further. That
the Secretary of the Department of Hous.
ing and Urban Development shall issue 3
notice of funds availability within 30 days
of enactment of this paragraph (probably
means date of enactment of this para.
graph, Oct. 6, 1992): Prowided further,.
That the Secretary shall determine which
cities have been selected to participate in
the program within 90 davs of the umely
receipt of the last eligible application:
Provided further, That housing authonties,
in submirting their applicanon for funds
under this paragraph, shall idenufy all
severely distressed public housing devel.
opments, using the criteria set forth by
the National Commission on Severely
Distressed Public Housing: Provided fur
ther, That nothing in this paragraph shall
prohibit the Secretary from conforming
the program standards and criteria set
forth herein, with subsequent authoriza-
tion legislation that may be enacted into
law: Prowided further, That the authonty
in the immediately preceding proviso
shall not apply to any legislaton that
excludes or otherwise limits self-sufficien-
Cy or community service activities set
forth in this paragraph. or authorize real
location of amounts available for obli-
gaton which are included in this pars-
graph: Provided further, That any tou-
bled housing authority that applies for
funds under this paragraph. shall not be
eligible if the Secreiary certifies to the
Congress that they are not making sub-
stanual progress to eliminate their trou-
bled status in accordance with secuon
6(j) of the Housing Act of 1937 [secuon
1437d(j) of this title], as amended: Pro-
vided further, That in the event that com-
munities applying for funding under this
aragraph also request funding under
any other HOPE program authorized un-
der title III or title IV of the Cranston-
Gonzalez National Affordable Housing
Act (Tide III or Title IV of Pub.L
101-625, Nov. 28, 1990, 104 Star 4129,
4148, for classifications of which see Ta-
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bles). the Secretary shall process such
applicauons concurrenty and in an expe-
ditious manner: Provided further, That, in
the event that any application received
from the citues imually selected to paruci-
pate in this program is determined to be
unacceptable, the Secretary shall select
another city from the 40 most populous
United States cities to receive funding

§ 4822.

CROSS REFERENCES—

Abatement, inspection and reporting requirements for assistance under this sec-
uon for purposes of elimination of lead paint poisoning, see 42 USCA

42 §1437!

under this paragraph: Provided ruriner.
That. in the event that communitues se-
lected to receive funding do not proceed
In a2 manner consistent with the pian ap-
proved for that community, the Secretary
may withdraw any unobligated balances
of funding made available pursuant to
this paragraph and distnbute such funds
1o other eligible communiues.”

—

ChoXge in Public Housing Management Act, financial assistance for grants avau-

qble under this section, see 42 USCA § 1437w.

CompreRensive improvement assistance under this section for purposes of—
Lowel income housing projects, see 42 USCA § 1437c.

Public and Indian Housing Proyg
section, see 12 USCA § 170

Rehabilitation of vacant public hoi
purposes of replacement plan
§ 1437aas-3.

.

Severely distressed public housing definéy

USCA § 1437v.

LIBRARY F
Adnhhu_'ldwhw

American

ing resident management, see 42 USCA § 1437r.
Qt Pmenhps. funds not available to carry out activities autho-

rship Opportunity Program for Indian families, assistance

m, modernization grants available under this

{ng units in accordance with this section for
hder homeownership program, see 42 USCA

System
Building health regulations, slum clearance and public Yjousing, see Health and

Environment @=32,

Federal benefits for Native Americans, see Indians ®=7.
Federally controlled housing and home finance organizatio

=53(9).

Bmldm. health regulations, slum clearance and public housing, see"CJ.S. Health

and Environment § 28 et seq.

Federal benefits for Native Americans, see CJ.S. Indians § 46 et seq.
Federally controlled housing and home finance organizations, see CJ.

States § 70.

WESTLAW ELECTRONIC RESEARCH
199k{add key number].

Health and Environment cases:
Indians cases: 209k{add key number].

Umud Sma cases: 393k(add hzy number]

United
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PURPOSE OF THE HOPE VI PROGRAM

HOPE V1 was originally conceived as a demonstration program which would
promote fundamental changes in the way PHAs developed and administered public
housing, and in the way HUD related to those PHAs. Its purpose was and remains to
revrtalize severely distressed or obsolete public housing developments. HOPE Vi is a key
ingredient in the Department of Housing and Urban Development’s Transformation of
Pubiic Housing efforts. The elements of public housing transformation that have proven
key to HOPE VI include:

1. Changing the physical shape of public housing. This includes tearing down the
eyesores that are often identified with obsolets public housing and repiacing them
with homes that complament the surrounding neighborhoods and are attractive and
marketable to the people they are intended to serve, meeting contemporary
standards of modest comfort and liveability. HOPE V1 funds should be used to
create institutional and physical structures that serve the needs of public housing
residents over the long term in a cost-effective manner.

- Establighing positive incentives for resident seif-sufficiency and comprehensive
services that empower residents. Programs should be outcome-based, directed at
residents moving up and out of public housing.

4

3. Enforcing tough expectations through strict occupancy and eviction rules, such as
the "One Strike and You're Out” policy supported by the Housing Opportunity
Program Extension Act of 1998 (Pub. L. 104-120; aspproved March 28, 1996). The
goal of these rules is to improve the quality of life for residents, create safer, famity-
friendly environments conducive to leaming, and make areas around public housing
more atmactive to businesses that can create well-paying jobs.

4. Lessening concentrations of poverty by piacing public housing in nonpoverty
neighborhoods, or by promoting mixsd-income communities where public housing
once stood alone, thersby ending the social and economic isolation of public
housing residents, increasing their access to quality municipal services such as
schools, and increasing their access to job information and mentoring opportunities.

D Forging partnershipg with other agencies, local governments, nonprofit
organizations, and private businesses to leverage support and resources, whether
financial or in-kind.

1.A.1
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PROGRAM AUTHORITY AND FUNDING HISTORY
FY 1993 and FY 1994

The HOPE V1 Program was created by the Departments of Veterans Affairs and
Housing and Urban Development, and Independent Agencies Appropriations Act, 1993
(Pub.L. 102-389), approved on October €, 1992 (the 1993 Appropriations Act). Congress
has never passed an authorization bill for the program, and, therefore, HUD has not issued
program regulations. Grants are governed by each Fiscal Year's Notice of Funding
Availability (NOFA) and each recipient’s Grant Agreement.

The FY 1883 Appropristions Act made $300 miilion available for Planning and
impiementation grants 1o PHAS in the 40 most populous cities in the U.S., or in any city
whose PHA was on HUD’s current troubled housing authority list. A NOFA was published
in the Federal Register on January 4, 1893 and revised and restated on March 29, 1993.
On May 4, 19983 the deadiine was extended to May 26, 1993. 41 applications were -
received by HUD. In August 1993, 2 Planning and 6 Implementation applications received
full funding and 7 implementation applications received partial funding.

The FY 1984 Appropriations Act (Pub.L. 103-124, approved on October 28, 1993)
allocated an additional $778.24 for HOPE VI. Of that amount, $2.5 million was allocated
for technical assistance, and $20 million was allocated for the Youthbuild program, leaving
$755.74 million available to fund additional HOPE VI applications submitred in FY 1993.
In November 1983 the 7 partially-funded applications from FY 1993 were fully funded, and
2 new Planning and 5 new implementation grants were fully funded from the FY 1994
appropriation. A total of 13 Implementation grants totalling $543,836,418 and 2 Planning
grants totalling $1 million were awarded as FY 1993 grants. An additional 13
impiementation grants totalling $507,838,089 and 6 Planning grants totalling $2,725,472
were awarded as FY 1994 grants. The total amount awarded for FY 1993 and FY 1984
was 81,055,3998,879.

EY 1995

The FY 1995 Appropriations Act (Public Law 103-327, approved September 28,
1994) allocated $500 million for HOPE VI. Of that amount, $2.5 million was sllocated for
technical assistance, leaving $497.5 available for HOPE VI Planning and implementation
grants.

A letter from HUD dated January 9, 1985 invited the 8 Planning grantees from FY
1993 and 1994 o apply for Implementaton grants. Those Impiementation grants, totalling
$349,999,018, were awarded on January 19, 1988.

A letter from HUD dated February 3, 1995 invited all eligible PHAs to apply for
Planning and Implementation grants. Applications for Planning grants were due to HUD on
February 28, 1995. $10,726,609 was awarded on a non competivite basis to 27 PHAs
for Planning grants of $400,000 apiece.

Applications for Implementation grants were due to HUD on April 17, 1995. Six
finalists were invited to submit revised submissions by August 30, 1985. On September’
28, 1996, 5 PHAs were awarded Implementation grants totalling $103,2567,000.

1.8.1
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Fy 1996

The FY 1996 Appropnations Act (Pub.L. 104-134, approved April 26, 1396)
allocated $480 million for HOPE V1. Of that amount, $3,216,000 was allocated for
technical assistance, leaving $476,784,000 available for Impiementation grants. A NOFA
was issued on July 22, 1996, and 138 applications were received on the September 10,
1996 due date. 20 grants totalling 403,313,070 were awarded for demolition and
revitalization activities. 24 grants totalling 73,470,930 were awarded for demoilition only.
The total amount awarded in FY 1986 was $476,784,000.

FY 19

The Departments of Veterans Affairs and Housing and Urban Development, and
independent Agencies Appropriations Act, 1997 (The FY 1887 Appropriations Act) (Pub.L.
104-204, approved September 26, 1996) allocated $550 million for HOPE VI under the
heading “Revitalization of Seversly Distressed Public Housing.” Of that amount, $2.5
million was allocated for tachnical assistance, 870 million for Section 8 assistance, $30
milllon for demolition grants, and $447.5 million for demolition and revitalization grants.
Separate NOFAs are expected to be published for the Section 8, Demoiition only, and
Demolition and Ravitalization portions of the appropriation.

1.8.2
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FY 1995 APPROPRIATION ACT
H.R 103-327, Appr n 9-28-94

SEVERELY DISTRESSED PUBLIC HOUSING

For the HOPE Vi/urban revitaization demonstration program under the third
paragraph under the head "Homeownership and Opportuntty for People Everywhere grarts
(HOPE grants)” in the Deparmment of Veterans Affairs and Housing and Urban
Development, and Independent Agencies Appropriations Act, 1993, Public Law 102-389,
106 Stat. 1671, 1579, $600,000,000, to remain available until expended:

Provided, That notwithstanding the first proviso of such third paragraph, the Secretary
shall have discretion to approve funding for more than fifteen applicams:

Provided further, That notwithstanding the third proviso of such third paragraph, the
Secretary may provide funds for more than 500 units for sach participating city:

Provided further, That in sslecting HOPE V| implementation grants recipients in fiscal year
1995, the Secretary must first award such grants to those cities or jurisdictions which
have received HOPE VI planning grants in fiscal year 1993 or fiscal year 1994:

Provided further, That the requirement of the immediately proceeding proviso shall not limit
the Secretary’s discretion to limit funding to amounts he deems sppropriate, nor shall it
prevent the Secretary from guaranteeing that all imptementation grant recipients conform
with the requirements of the HOPE VI/ urban revitalization demonstration program:

Provided further, That of the foregoing $500,000,000, the Secretary may use up to

$2,500,000 for technical assistance under such urban revitalization demonstration, to be
made available directly, or indirectly, under comtracts or grants, as appropriate:

Provided further, That nothing in this paragraph shall prohibit the Secretary from

conforming the program standards and criteria set forth herein, with subsequent
authorization legisiation that may be enacted into law.

1.C.5
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FY 1996 APPROPRIATION ACT
Pyblic Law 104-134, Agproved on 4-26-95

Omnibus Consolidated Rescissions and Appropriation Act of 1996

PUBLIC HOUSING DEMOLITION, SITE REVITALIZATION,
AND REPLACEMENT HOUSING GRANTS

For grants to public housing agencies for the proposes of enabling the demolition of
obsolete public housing projects or portions thereof, the revitalization (where appropriate)
of sites (including remaining public housing units) on which such projects are located,
replacement housing which will avoid or lessen concentration of very low =income
families, and tenant-based assistance in accordance with section 8 of the United States
Housing Act of 1937 for the purpose of providing replacement housing and assisting
tenants to be displaced by the demolition, $480,000,000, to remain available until
expended:;

Provided, That the Secretary of Housing and Urban Development shall award such funds to
public housing agencies based upon, among other relevant criteria, the local and national
impact of the proposed demeoiition and revitalization activities and the extent to which the
public housing agency could undertake such activities without the additional assistance to
be provided hereunder:

Provided further, That eligible expenditures hereunder shall be those expenditures eligible
under section 9 and section 14 of the United States Houang Actof 1937 (42 U.S.C.
1437t and I); ’

Provided further, That the Secretary may impose such conditions and requirements as the
Secretary deems appropriate to effectuate the proposes of this paragraph;

Provided further, That the Secretary may require and agency selected to receive funding to
make arrangements satisfactory to the Secretary for use of an entity other than the agency
to carry out this program where the Secretary determines that such action will help to
effectuate the propose of this paragraph;

Provided further, That in the event an agency selected to receive funding does not proceed
expeditiousty as determined by the Secretary, the Secretary shall withdraw andy funding
made available pursuant to this paragraph that has not been obligated by the agency and
distribute such funds to one or more other eligible agencies, or to other emhies capable of
proceeding expeditiously in the samse locality with the original program;

Provided further, That of the foregoing $480,0000, the Secretary may use up to .87 per
centum for technical assistance, to be provided directy or indirectly by grants, contracts or
cooperative agreements, including training and cost of necessary travel for participants in
such training, by or to officials and employees of the Department and of public housing
agencies and to residents;

Provided further, That any replacement housing provided with assistance under this head
shall be subject to section 1809 of the Untied States Housing Act of 1937, as amended by
section 201(b(2) of this Act.

1.C.6
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FY 1997 APPROPRIATION ACT
H.R, 3666, Public Law 104-204, Approved on 3-26-96

Department of Veterans Affairs and
Housing and Urban Development and Independent Agencies
’ Appropriation Act, 1997

REVITALIZATION OF SEVERELY DISTRESSED PUBLIC HOUSING

For grants to public housing agencies for assisting in the demolition of obsolete
public housing projects or portions thereof, the revitalization (where appropnate) of sites
{(including remaining public housing units) on which such projects are located, replacement
housing which will avoid or lessen concentrations of very low-income families, and tenam-
based assistance in accordance with section 8 of the United States Housing Act of 1337;
and for providing replacement housing and assisting tenants to be displaced by the
demolition, $650,000,000, to remain available untd expended, of which the Sacretary may
use up to $2,500,000 for technical assistance, to be provided directlty or indiractdy by
grants, ConTacts or cooperative agreements, including traming and cost of necessary travel
for participants in such training, by or to officials and employees of the Department and of
public housing agencies and to residents;

Provided, That no funds appropriated in this title shall be used for any purpose that is not
provided for herein, in the Housing Act of 1937, in the Appropriations Acts for Veterans
Affairs, Housing and Urban Development, and independent Agencies for the fiscal years
1993, 1994, and 1995, and the Omnibus Consolidated Rescissions and Appropriations Act
of 1996:;

Provided further, That none of such funds shall be used directly or indirectly by granting
competitive advantage in awards to settle Iitigation or pay judgments, uniess expressty
permitted herein;

Provided further. That, notwithstanding any other provision of law, the funds made
avsilable to the Housing Authority of New Orleans, under HOPE VI for purposed of Desire

Homes, shall not be obligated or expanded for on-site construction untl and indspendent
third party has determined whether the site is appropriate.

1.6.7
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1997 U.S. Dist. LEXIS 625 printed in FULL format.

CABRINI-GREEN LOCAL ADVISORY COUNCIL. Plaintiff, v. CHICAGO HOUSING AUTHORITY
and JOSEPH SHULDINER. Defendants.

No. 96 ¢ 6949

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS, EASTERN
DIVISION

1997 U.S. Dist. LEXIS 625

January 21, 1997. Decided =

January 22, 1997, DOCKETED

DISPOSITION: [*1] Defendants' motion to dismiss
plaintiff's complaint granted in part and denied in part.
Counts 9, 10, 12, and 15 of plaintiff's complaint dis-
missed with prejudice.

COUNSEL: For CABRINI-GREEN  LOCAL
ADVISORY COUNCIL, plaintiff:  Richard M.
Wheelock, Legal Assistance Foundation of Chicago,
Chicago, IL. Ira Rheingold, Legal Assistance
Foundation of Chicago, Chicago, IL. John Warren
Whitcomb, Legal Assistance Foundation of Chicago,
Chicago, IL. Brenda L. Grauer, Legal Assistance
Foundation of Chicago, Chicago, IL.

For CHICAGO HOUSING AUTHORITY, THE,
CHA, an Illinois municipal corporation, JOSEPH
SHULDINER, in his official capacity as execurive direc-
tor of the CHA, defendants: Thomas Edward Johnson,
Anne Megan Davis, Leslie Ann Jones, Johnson, Jones,
Snelling & Gilben, Chicago, IL.

JUDGES: David H. Coar, U.S. District Judge
OPINIONBY: David H. Coar

OPINION:
ORDER

MEMORANDUM OPINION AND

Defendants Chicago Housing Authority and its
Executive Director Joseph Shuldiner (collectively,
"CHA" or "defendants”) have moved to dismiss plain-
tiff Cabrini-Green Local Advisory Council's ("LAC"
or “plaintiff”) twenty-two-count complaint seeking
declaratory and injunctive relief. For the following rea-
sons, defendants' [*2] motion is granted in part and de-
nied in part.

Exh.B.1l

[. Allegations of the Complaint

A. Cabrini-Green Housing Development and the Parties

The Cabrini-Green public housing development in
Chicago, Illinois ("Cabrini-Green™), is a family pub-
lic housing development containing approximately 3606
dwelling units and housing some 6000 residents.
Virtually all of the families residing in Cabrini-Green
are "very low income,” a term that is defined by the
U.S. Department of Housing and Urban Development
("HUD") to mean 0% to 50% of the median area income.
(Compl., PP 32-33). In addition, 94% of the heads
of households at Cabrini-Green are African-American,
63% of the residents are female, and 56% of the resi-
dents are younger than nineteen years of age. (Id. P
34).

Plaintiff LAC is a tenant organization that represents
the tenants of Cabrini-Green. Membership in LAC is
composed of lessees and other authorized residents of
Cabrini-Green. LAC has the power to act for and on be-
half of the residents of Cabrini-Green and to take steps to
effect changes in rules, regulations, practices, and poli-
cies on behalf of the residents. LAC also has the power
to enter into contracts on behalf [*3] of the residents.
(Compl., P 12).

Defendant Chicago Housing Authority is an [llinois
municipal corporation that administers federally subsi-
dized and assisted low-income housing. (Compl., P 17).
Defendant Joseph Shuldiner is the Executive Director
of the Chicago Housing Authority and is charged with
establishing and administering the Authority's policies.
(Id. P 18)

B. Initial HOPE VI Application and the LAC-CHA
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Agreements

On May 5, 1993. CHA filed an application with HUD
under the HOPE VI Urban Revitalization Demonstration
Program ("HOPE VI") for $ 50 million to revitalize
Cabrini-Green. The application called for the demo-
lition of three residential buildings with 660 dwelling
units and the renovation of another. The plan also pro-
vided for one-to-one replacement of each dwelling unit
to be demolished, either by constructing new units or by
providing "Section 8" certificates to those displaced by
the demolition. (Compl., PP 3, 36)-

On May 28, 1993, CHA and LAC entered into a
memorandum of agreement that provided, among other
things, that "residents impacted by the rehabilitation and
demolition . . . will be provided relocation opportuni-
ties within the general planning /*4] area [of the Cabrini-
Green development],” (Compl.  38(b)), and that CHA
would meet with LAC "for the purpose of developing a
‘master-plan'" for Cabrini-Green, (id. 38(d)). LAC al-
leges thar this agreement remains in full force and effect
and is a contract between LAC and CHA. (Id. P 38).

On November 19, 1993, HUD approved CHA's
HOPE VI grant application. Disbursement of funds,
however, was conditioned upon CHA's submission of
an approvable demolition application and replacement
housing plan. (Compl., P 40). On March 1, 1995,
HUD approved CHA's request to demolish the building
at 1117-1119 N. Cleveland, provided that the HOPE
VI grant would fund 72 of the 262 replacement units.
(Id. P 42). On March 13, 1995, CHA, through its
Chairman, Vincent Lane, agreed in writing with LAC
(1) that the residents of 1150-60 N. Sedgwick would
not be relocated and that the building would not be de-
molished until replacement housing was built and (2)
that 1158 N. Cleveland would be vacated for rehabilita-
tion. (Id. P43). OnMarch 15, 1995, CHA submitted to
HUD the "HOPE VI Revised Plan to Revitalize Cabrini-
Green" ("Revised Plan"), which included a replacement
housing plan. The Revised [*5] Plan provided for one-
to-one replacement of dwelling units. (Id. P 44). In a
letter dated May 15, 1995, HUD refused to either ap-
prove or deny the Revised Plan. (Id. P 45). On June
23, 1995, HUD approved CHA's demolition application
for 1157-59 N. Cleveland and 1150-60 N. Sedgwick.
HUD's approval for these demolitions was based in part
on CHA's proposal to replace the units in those build-
ings on a one-for-one basis. (Id. P 48). Later in 1995,
CHA demolished 1117-19 N. Cleveland and 1157-59 N.
Cleveland. (Id. P 49).

In October 1995, CHA issued a "Request for
Proposals -- Step Two and Developer's Packet For
The Planning, Design & Development of Mixed

Income Housing For The Cabrini HOPE VI Urban
Revualization Demonstration Project” ("RFP™). The
purpose of the RFP was to assist CHA in developing
a replacement housing plan for the 660 units scheduled
to be demolished. (Compl.. P 51). In November 1995,
the City of Chicago ("City") submitted to HUD its 1995
Consolidated Plan/Action Plan ("Consolidated Plan").
That plan presents the City's community development
priorities and strategies. Local governments receiving
HUD funds are required to submit or update such a plan
annually. [*6] (Id. P 52). nl

nl The City's Consolidated Plan provides that-the
City will:
(1) Serve the Full Range of Constituencies among
Low- and Moderate-income Populations
Coordinate affordable housing activities with new
CHA initiatives to improve public housing and the
quality of life for low-income public housing resi-
dents by creating stable communities that not only
provide decent shelter but also social and economic
opportunities for residents. . . .
(2) Promote Community Revitalization and Stability
through a Range of Development Activities. i
Place primary emphasis on the preservation of af-
fordable housing units and rehabilitation of existing
housing stock. . . .
(3) Provide for Special Needs Populations.
Increase the supply and availability of resources to
address the needs of Chicago's homeless population.

(Compl., P 53).

C. Development of the CHA Plan

In January 1996, CHA created the HOPE VI
Development Screening Committee, an advisory com-
mittee whose purpose [*7] it was to make recommenda-
tions to CHA regarding development proposals submit-
ted pursuant to the RFP. Four Cabrini-Green residents
were appointed by plaintiff to serve on this committee.
(Compl., P 54). However, plaintiff alleges that between
March 1996 and June 1996, CHA and the City held a
series of closed-door meetings to create their own plan
for the redevelopment of Cabrini-Green. Plaintiff was
excluded from these meetings. (Id. P 56). The meetings
between CHA and the City culminated in a joint press
conference held on June 27, 1996, in which a new plan
for the redevelopment of Cabrini-Green was announced
("CHA Plan" or "Plan"). Under the Plan, CHA will de-
molish eight buildings totaling 1324 units, rather than
just the three buildings with 660 units called for under
the original HOPE VI application. (Id. P57). The CHA
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Plan does not require one-for-one replacement of demol-
ished units for very low-income residents. In fact, the
Plan call for only 300-325 such units to be built, a net
loss of approximately 1000 very low-income dwelling
units. (Id. P 58).

Plaintiff alleges that the CHA Plan will have a dispro-
portionate impact on African-Americans, women, and
children [*8] due to the fact that all of the 675 families
that have either been displaced or will be displaced from
the eight buildings designated for demolition under the
CHA Plan are considered "low income.” (Compl, PP
60, 62, 89). In addition, LAC alleges that the build-
ing designated for renovation under the original HOPE
VI application is now slated for demolition. In reliance
on CHA's promise to renovate this building, the fam-
ilies residing in that building moved out. (Id. PP 63-
64). Finally, plaintiff alleges that CHA has violated its
promise to build replacement housing prior to vacating
and demolishing 1150-60 N. Sedgwick. (Id. PP 68-69).

D. Injury to LAC and its Members

As a result of defendants' actions, LAC alleges that
it has suffered injury because it has been denied partic-
ipation in the planning process leading up to the CHA
Plan. (Compl., P 73(a)). LAC also alleges that it has
been forced to divert resources from its other organi-
zational purposes in order to discover and discuss the
CHA Plan, to advocate against the Plan, to monitor
defendants’ implementation of the Plan, to inform its
members about the Plan, and to initiate this lawsuit.
(Id. P 73(b)). Plaintiff [*9] also alleges that many of its
members will suffer irreparable injury due to the destruc-
tion of their community. Particularly, plaintiff alleges
that LAC members will be denied eligibility to reside
in replacement housing at Cabrini-Green. (Id. P 74).
Further, LAC members have been injured because the
CHA Plan was developed without the consultation and
participation of LAC members, as required by HOPE VI,
Section 18 of the U.S. Housing Act of 1937 (codified at
42 U.S.C. § 1437p), and the May 28, 1993 agreement
between the parties. (Compl., P 75).

E. LAC's Complaint

LAC filed a twenty-two count complaint for declara-
tory and injunctive relief. Counts 14 are brought under
Title VIII of the Civil Rights Act of 1968, also known
as the Fair Housing Act. In those counts, plaintiff al-
leges that the CHA Plan will have a disproportionate
impact upon African-Americans, women, and children.
(Compl., PP 80-83). Count S is brought under Title
VI of the Civil Rights Act of 1964 and alleges that the
CHA Plan will have a disproportionately adverse im-

pact upon African-Americans. (Id. P 84). Counts 6-10
are brought under 42 U.S.C. § 1983 and HOPE V1. 42
US.C. § 14371, note. [*10] Count 6 seeks to enforce
the "revitalization™ provisions of HOPE VI. (Compl..
P 85). Counts 7 and 8 seek to enforce the requirement
in the HOPE VI statute that all plans developed under
HOPE VI be consistent with the City's Consolidated
Plan. (Id. PP 86-87). Counts 9 and 10 seek to enforce
statutory provisions that, when read together. “require
that persons displaced by HOPE VI reconstruction ac-
tuvities shall be eligible for replacement units of their
choice, to the maximum extent practicable. (See id. P
88). Counts 11 and 12 are brought under 42 U.5.C. §
1983 and Section 18 of the U.S. Housing Act of 1937,
42 US.C. § 1437p. In Count 11, plaintiff alleges that
the defendants have failed to "meaningfully consult”
with plaintiff in developing the CHA Plan, in viola-
tion of Section 18 and the HOPE VI grant requirements.
(Compl., P 90). Count 12 alleges that one of the build-
ings scheduled for demolition is not obsolete and that a
reasonable program of modifications is feasible to return
it to "useful life.” Plaintiff thus alleges that the build-
ing's demolition violates Section 18, which governs the
demolition of public housing. (Id. P 91). Count }3
alleges that the CHA Plan violates [*11] Section 24 of
the U.S. Housing Act of 1937, 42 U.S.C. § 1437v(e)(2),
because the Plan creates a local preference whereby 300-
325 replacement public housing units will be available
for families making 50-80 % of median area income with-
out first holding one or more public hearings to ob-
tain the views of low-income tenants. Plaintiff alleges
in Count 14 that defendants have violated the Uniform
Relocation Act, 42 U.S.C. § 4625(c), and regulations
promulgated thereunder. In particular, plaintiff alleges
that defendants have (1) failed to adequately assess the
needs and preferences of displaced families; (2) failed to
give displaced families reasonable opportunities to relo-
cate to decent, safe, and sanitary replacement dwellings
that are not located in areas of African-American con-
centration; and (3) failed to provide displaced families
comparable replacement housing. (Compl., P 93).

Plaintiff has also brought eight state law claims.
Count 15 alleges that the CHA Plan exceeds the powers
conferred upon CHA by the Illinois Housing Authorities
Act, 310 ILCS 10/2. (Compl., P 94). Counts 16-21 al-
lege various breaches of the agreements between CHA
and LAC. (Id. P 95-100). Finally, Count [*12] 22
alleges that the families living at 1158 N. Cleveland
detrimentally relied on CHA's promise to rehabilitate
that structure when they moved out. Plaintiff therefore
claims that defendants are estopped from demolishing
1158 N. Cleveland. (Id. P 101).

Defendants have moved to dismiss all of the counts
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in plainuff's complaim that challenge the legality of the
CHA Plan because those counts are not ripe for adjudi-
cation. In addition, defendants have moved to dismiss
other counts because plaintiff has sued on its own behalf
and lacks standing to assert the claims of its individual
members. Defendants also argue that plaintiff's state
law claims must be dismissed because the court lacks
jurisdiction to enter relief against a local government
agency based on state law claims. Furthermore, defen-
dants contend that plaintiff has failed to state a cause of
action for many of the federal and state counts. n2

n2 Plaintiff also filed a motion for a preliminary
injunction on November 8, 1996, asking the court
to enjoin: (1) the demolition of 1158 N. Cleveland,
including an order upon CHA to withdraw the de-
molition application that CHA recently submitted to
HUD: (2) the demolition of 1150-60 N. Sedgwick
prior to the construction of replacement housing;
and (3) the unlawful relocation of the residents from
1150-60 N. Sedgwick. On December 19, 1996, the
court held a hearing on that motion. The only issue
considered by the court at that time was the request
to enjoin the relocation of the residents from 1150-
60 N. Sedgwick. On December 20, 1996, the court
declined to issue an injunction prohibiting that relo-
cation.

[*13]
II. Standards

A motion to dismiss pursuant to Rule 12¢b)(6) does
not test whether the plaintiff will prevail on the mer-
its but instead whether the claimant has properly stated
a claim. See Scheuer v. Rhodes, 416 U.S. 232, 236,
94 S. Cr. 1683, 1686, 40 L. Ed. 2d 90 (1974). The
court may dismiss a complaint for failure to state a claim
under Rule 12(b)(6) only if "it is clear that no relief
could be granted under any set of facts that could be
proved consistent with the allegations.” Hishon v. King
& Spalding, 467 U.S. 69, 73, 104 S. Ct. 2229, 2232,
81 L. Ed. 2d 59 (1984); see also Conley v. Gibson,
355 US. 41, 45-46, 78 S. Ct. 99, 102, 2 L. Ed. 2d 80
(1957). The court must accept as true all well-pleaded
allegations and draw all reasonable inferences in favor of
the plaintiff. Antonelli v. Sheahan, 81 F.3d 1422, 1427
(7th Cir. 1996). However, the court need not strain
to find favorable inferences which are not apparent on
the face of the complaint. Coates v. lllinois St. Bd. of
Educ., 559 F.2d 445, 447 (7th Cir. 1977). Similarly, the
court is not required to accept legal conclusions either
alleged or inferred from pleaded [*14] facts. Northern
Trust Co. v. Peters, 69 F.3d 123, 129 (7th Cir. 1995)

(citing Nelson v. Monroe Reg'| Med. Crr.. 925 F2d
1555, 1559 (Tth Cir.), cert. denied, 502 U.S. 903, 112
S. Cr. 285, 116 L. Ed. 2d 236 (1991)). Finally, the
complaint need not specify the correct legal theorv nor
point to the right statute to survive a Rule 12(b) motion
to dismiss, provided that "relief is possible under any set
of facts that could be established consistent with the al-
legations. " Bartholer v. Reishauer A.G., 953 F.2d 1073,
1078 (7th Cir. 1992). The complaint must, however,
state either direct or inferential allegations concerning
all material elements necessary for recovery under the
chosen legal theory. See Glarr v. Chicago Park Disi.,
847 F. Supp. 101, 103 (N.D. Ill. 1994).

III. Discussion

CHA has moved to dismiss LAC's claims on a num-
ber of grounds. The court will consider each of these
arguments in turm.

A. Ripeness of Claims

CHA first contention in its motion to dismiss is that
there is "no concrete, fully developed and final CHA
Plan . . . which has ever been submitted to HUD for
approval, a necessary precondition for CHA expendi-
ture [*15] of HOPE VI funds.” (Def. Mem., at 12).
Rather, CHA argues that there has simply been a press
conference announcing a "skeletal outline” of a potential
plan and that the court should therefore not prematurely
adjudicate the legality of a plan that is only a possibility.
CHA has therefore moved to dismiss plaintiff's claims
in Counts 1-13, 15-17, and 20 that challenge the CHA
Plan on the ground that the court lacks subject matter
jurisdiction because the claims are not yet ripe.

The ripeness doctrine has both a constitutional compo-
nent based on Article III "case or controversy” concepts
and a prudential component based on the discretionary
power of the court to refuse review for policy reasons.
In its most elemental form, the doctrine of ripeness is
invoked to determine whether a particular dispute has
developed to a point that merits decision. "The central
concern [of the ripeness doctrine] is whether the case in-
volves uncertain or contingent future events that may not
occur as anticipated, or indeed may notoccuratall.” 13A
Wright, Miller & Cooper, Federal Practice & Procedure:
Civil 2d § 3532, at 112 (1984). The Supreme Court has
noted that ripeness turns upon “the [*16] fitness of the
issues for judicial decision” and "the hardship to the par-
ties of withholding court consideration.” Pacific Gas &
Elec. Co. v. State Energy Resources Conservation &
Dev. Comm'n, 461 U.S. 190, 201, 103 S. Ct. 1713,
1720-21, 75 L. Ed. 2d 752 (1983).

There is some merit to CHA 's contention that the CHA
Plan is not “final” and thus not ripe for review. No
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HOPE VI funds will be dispersed until the plan is sub-
mutted and approved by HUD. Nor may CHA actually
raze any buildings without HUD approval. However,
“the label an agency attaches to its action is not determi-
native.” Continental Air Lines v. CAB, 173 U.S. App.
D.C. 1, 522 F.2d 107, 124 (D.C. Cir. 1974) (en banc).
The fact that there are uncertain contingencies, such as
what the plan ultimately submitted to and approved by
HUD will look like, does not mean that there is no case
or controversy before the court or that the plaintiff and
the individuals that it represents will not be irreparably
injured during the time that it takes those contingencies
to become certain. Rather, the court must accept as true
all well-pleaded allegations in the plaintiff's complaint.
Antonelli, 81 F.3d at 1427. [*17]

Plaintiff alleges that, in developing and implementing
the Plan, defendants have failed to consult with the res-
idents of Cabrini-Green. (Compl., PP 56, 73(a)). This
injury has already occurred and is not dependent upon
HUD approval of a HOPE VI application. The com-
plaint also alleges that defendant has adopted a plan that
details steps to be taken in regard to the Cabrini-Green
development. (See id. PP 57-61). Plaintiff alleges that
defendants have begun implementing this meticulous
plan by, for example, taking concrete steps to demolish a
building that had been scheduled for rehabilitation under
the previous plan. (Id. PP 63-66). While HUD has not
yet approved this demolition, CHA's taking of steps in
compliance with some new design when residents of that
building have already moved out in reliance on CHA's
promise to renovate the building makes the inevitabil-
ity of demolition appear that much more likely to this
court. Other courts have recognized the notion of "de
facto demolition” of housing developments, see, e.g.,
Henry Horner Mothers Guild v. Chicago Hous. Auth.,
824 F. Supp. 808, 817 (N.D. Ill. 1993) ("By their in-
action defendants have . . accomplished [*18] the
constructive or de facto demolition of the Horner devel-
opments."); Gomez v. Housing Auth. of City of El Paso,
805 F. Supp. 1363, 1374-75 (W.D. Tex. 1992) (recog-
nizing plaintiffs’ right to sue for de facto demolition),
and this court finds that the facts of the instant case
support recognition of that notion here. Withholding
court consideration of this case could cause significant
hardship to plaintiff's members if housing becomes un-
inhabitable and unavailable through CHA's creation of
vacant buildings coupled with its inaction in maintain-
ing and securing those buildings. Beyond the notion that
CHA may be implementing a de facto demolition is the
fact that plaintiff has simply alleged that its members
have already been injured by moving out of buildings
in reliance on CHA's promise to provide replacement
housing.

Defendants’ effort to apply Pacific Gas to the facts
of this case is not persuasive. Pacific Gas dealt with
a legal challenge to two sections of a Califormia statute
that regulated nuclear power plants. The first section
established an absolute moratorium on the construction
of nuclear power plants. The Court found ripeness in
[*19] regard to that section because it threatened im-
pending injury. See Pacific Gas, 461 U.S. ar 201. 103
S. Ci. ar 1720-21 (stating that "one does not have to
await the consummation of threatened injury to obtain
preventive relief. If the injury is cerntainly impending
that is enough.” (citations omitted)). The second sec-
tion of the statute concerned a provision that required a
state agency to decide on a case-by-case basis whether
adequate storage existed for spent nuclear fuel before a
nuclear power plant could be built. The Court found
that the challenge to this section of the statute was not
ripe because further administrative events were required
to demonstrate whether there was a factual basis for the
challenge. /d. ar 203, 103 S. Cr. ar 1721-22.

Despite CHA's efforts to demonstrate otherwise,
plaintiff's arguments in this case are not "identical” to
the rejected claim in Pacific Gas. Plaintiff's complaint
fairly contains allegations that "administrative evenrs”
have already taken place that are in furtherance of the
CHA Plan. The fact that the CHA Plan has not been sub-
mitted to or approved by HUD does not mean that the
injury alleged is not imminent [*20] or has not already
occurred. Furthermore, in other cases regarding public
housing, courts have held that HUD approval is not a
prerequisite to the determination of ripeness. For exam-
ple, in Jackson v. Okaloosa County, Fla., 21 F.3d 1531
(11th Cir. 1994), the court found that a Fair Housing
Act ("FHA") claim was ripe, even though HUD had not
yet given final approval for site selection. The court
noted that the plaintiffs had alleged that the process of
site selection itself was flawed, because all of the sites
ranked and submitted for approval were in racially im-
pacted areas. The court found that if these allegations
were true, the site selection process would have a seg-
regative result -- in violation of the law -- regardless
of HUD's decision. Jackson, 21 F.3d at 1541 & n.15.
So too in this case. For example, plaintiff's complaint
alleges that CHA's process for developing CHA has al-
ready violated consultative provisions in the law, and
that the CHA Plan threatens imminent injury to federal
or state rights or violates federal or state law. Thus,
plaintiff need not wait for the Plan to be submitted to
HUD for approval in order to bring this suit. See [*21]
Jackson, 21 F.3d ar 1541 n.15 ("HUD decisions need not
be final where an injury is imminent."); accord Sierra
Club v. Morton, 169 US. App. D.C. 20, 514 F2d
856, 868-69 n.20, 880-82 (D.C. Cir. 1975) (holding
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that claims that pians for development of coal resources
had proceeded far enough to require environmental im-
pact statement were ripe despite lack of formal, "final”
agency action), reversed on other grounds, 427 U.S.
390, 96 S. Cr. 2718, 49 L. Ed. 2d 576 (1976) (not
questioning ripeness determination of lower court).

Plaintiff has alleged that as a result of a series of secret
meetings, CHA has agreed with the City on a "plan.”
Whether that plan is merely in outline or final form is
not the crucial issue. Plaintiff has alleged that the neces-
sary outcome of the process culminating in the "plan” is
to deny it an opportunity to participate and will result,
inevitably, in the violations alleged in the complaint.
The allegations in plaintiff's complaint, if true, raise a
justiciable case or controversy and entitle plaintiff to re-
lief; therefore, defendants’ motion to dismiss plaintiff's
complaint on grounds of ripeness is denied.

B. Plaintiff's Standing [*22] to Sue

CHA's next contention is that the court lacks jurisdic-
tion over Counts 1-5, 9, 10, 14, and 22 because LAC
does not have standing to sue to bring the claims. In
Counts 1-5, plaintiff alleges that the CHA Plan discrim-
inates against African-Americans, women, and families
with children. (Compl., PP 80-84). In Counts 9, 10,
14, and 22, plaintiff alleges that certain families did not
receive their choice of replacement housing and have not
received adequate assessments, reasonable opportunities
for decent housing, or comparable replacement housing,
or that those individuals detrimentally relied on CHA
actions. (Compl., PP 88, 89, 93, 101). CHA argues
that, because plaintiff has not identified any one of its
members with independent standing to bring all of these
claims, and because the determination of the validity of
these claims requires a case-by-case factual inquiry of
the particularities of each family, LAC lacks standing to
bring the claims.

To support its argument, CHA cites to the Supreme
Court's holdings in Hunt v. Washington State Apple
Advertising Commussion, 432 U.S. 333, 343, 97 S. Ct.
2434, 2441, 53 L. Ed. 2d 383 (1977) and United Food
& Commercial [*23] Workers v. Brown Group, Inc.,

US. ,134L.Ed. 24758, 116S. Ct. 1529 (1996),
in which the Court identified a three-prong test to de-
termine an association's standing to sue based on injury
to its members. The elements of that test are as fol-
lows: (1) the association's members would otherwise
have standing to sue in their own right; (2) the interests
the association seeks to protect are germane to the orga-
nization's purpose; and (3) neither the claim asserted nor
the relief requested require participation in the lawsuit
by individual members of the association. See Hunt,

432 U.S. a1 343, 97 S. Cr. ar 2441. By limiting repre-
sentational standing in this way, the Court has ensured
that both the constitutional and prudenual restrictions on
standing are applied to organizations as well as to indi-
viduals. The first prong of the test ensures that there
has been some injury in fact to the party who appears
in court. The second requirement establishes that the
representative appearing is entitled to represent the in-
jured party on a particular issue. The final requirement
assures the court that allowing the parties to proceed
in a representational capacity [*24] will not harm the
individual interests allegedly protected by the represen-
tative. MPIRG v. Selecrive Serv. Sys., 557 F. Supp
925, 931 (D. Minn. 1983) (Alsop, J.). B}

CHA argues that the first prong of this test has not
been satisfied in regard to Counts 1-5, 9, 10, 14, and
22 because LAC has sued only on behalf of itself and
not as a representative acting on behalf of its members
and has not identified even one member with standing
to assert the claims. For example, CHA notes that, in
Counts 1-5, plaintiff alleges that some LAC members
will not receive some of the HOPE VI replacement units
they desire but has not identified any LAC member who
desires to receive a replacement unit and who will not
be able to do so under the alleged plan. CHA also con-
tends that LAC's claims also fail under the third prong
of the Hunt test, because the court will have to make
particularized determinations as to whether any individ-
ual family that is displaced by HOPE VI activities wants
to return to Cabrini-Green and will be unable to do so
under the CHA Plan; whether any individual family re-
ceived its choice of replacement housing and received
the full panoply of relocation benefits; [*25] or whether
any individual family detrimentally relied on CHA ac-
tions when that family moved. The court will now apply
CHA's two arguments to plaintiff's claims brought un-
der the Fair Housing Act (Counts 1-4) and to its claims
brought under other statutory provisions and under the
theory of promissory estoppel (Counts 5, 9, 10, 14, and
22).

1. Counts 14

In determining whether LAC has standing to sue under
Counts 14 of its complaint, the Supreme Court's deci-
sion in United Food & Commercial Workers v. Brown
Group, Uus. .116S. C. 1529, 134 L. Ed. 2d
758, 64 U.S.L.W. 4330 (1996), is significant. In Brown
Group, the Court noted that the third prong of the test
set out in Hunt is a prudential impediment that Congress
may abrogate. In Brown Group, this meant that a union
could sue on behalf of its members for their monetary
damages, since such action was authorized by the WARN
Act. Brown Group, U.S. , 116 S. Ct. at 1532-
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33. In an earlier case, the Supreme Court held that. in
suits brought under the Fair Housing Act, courts lacked
the authority to create prudential barriers to standing.
Havens Realrv Corp. v. Coleman, 455 [*26] U.S. 363,
372-74, 102 S. Cr. 1114, 1120-21, 71 L. Ed. 2d 214
(1982). Therefore, under Counts 1-4. brought pursuant
to the Fair Housing Act, no prudential limits, such as
determining the need for individual participation of LAC
members, can be used to determine plaintiff's standing.
The relevant issue is therefore whether plaintiff has al-
leged "distinct and palpable injuries” that can be traced
to defendants’ actions. /d. ar 376, [02 S. Ct. ar 1122.

Plaintiff alleges that it has been denied participation
in the planning process that produced the CHA Plan and
that it has been forced to divert its limited resources
from other organizational purposes and goals and to di-
rect these resources to discover and discuss with de-
fendants the CHA Plan, to advocate against the CHA
Plan, and to monitor implementation of the CHA Plan.
(Compl., P 73). In Havens Realty, the Supreme Court
held that the injury the organization alleged, namely,
that the defendant's steering practices had frustrated the
organization in its efforts to assist equal access to hous-
ing and had caused it to devote significant resources to
identify and counteract the discrimination, was a suffi-
cient allegation [*27] of injury for standing purposes.
The Court found that these effects established a con-
crete and demonstrable injury that was "far more than
simply a setback to the organization's abstract social in-
terests.” Havens Realty, 455 U.S. at 379 & n.20, 102
S. Ct. ar 1124 & n.20; see also 13 Wright, Miller &
Cooper, Federal Practice & Procedure: Jurisdiction &
Related Matters 2d § 3531.9, at 604 (1984) ("An orga-
nization can assert standing to protect against injury to
its own organizational interests.”). In this case, plain-
tiff alleges the same type of injury as that alleged by
the organization in Havens Realty: "[it] has been forced
to divert its limited resources from its other organiza-
tional purposes.” (Compl., P 73(b)). The court finds
that plaintiff has properly alleged an organizational in-
jury, which is causally related to defendants' alleged ac-
tivities. Because the court can redress this injury through
the requested relief, plaintiff has standing to sue under
Counts 14.

2. Counts §, 9, 10, 14, and 22

The next question is whether plaintiff can satisfy the
standing requirements under Counts 5, 9, 10, 14, and
22, which are not brought under the Fair [*28] Housing
Act and thus require plaintiff to meet both the constitu-
tional and the prudential requirements for standing. An
association meets the prudential requirements for stand-
ing if (1) it has standing in its own right because it

alleges injury to itself or (2) it alleges that 1ts members
have been injured. Warth v. Seldin, 422 U.S. 490, 510-
11, 95 8. Ci. 2197, 2211, 45 L. Ed. 2d 343 (1975).
As noted supra, plaintiff has properly alleged an or-
ganizational injury: it has been forced to divert its lim-
ited resources from its other organizational purposes and
goals. Plaintiff thus meets the prudential requirements
for standing in regard to Counts 5, 9, 10. 14, and 22.
n3

n3 In addition to its allegations that it has suf-
fered organizational injury, LAC has alleged harm
to its members. (See Compl., PP 74-75). Humt
suggested that individual participation of an orga-
nization's members is not normally necessary (and
thus the third prong of the Hunt test would be sat-
isfied) when an association seeks only prospective
or injunctive relief, as opposed to monetary dam-
ages. Hunt, 432 U.S. ar 343, 97 S. C1. ar 2441;
see also United Steelworkers of Am. v. Universiry
of Alabama, 599 F.2d 56, 59 (5th Cir. 1979) (hold-
ing that union had standing to seek declaratory and
injunctive relief for benefit of itself and its individ-
ual members); cf. Warth, 422 U.S. ar 515, 95 3.
Ct. ar 2213 ("If in a proper case the association
seeks a declaration, injunction, or some other form
of prospective relief, it can reasonably be supposed
that the remedy, if granted, will inure to the benefit of
those members of the association actually injured.”).
In this case, plaintiff is merely seeking declaratory
and injunctive relief, suggesting that participation in
the case by LAC members is not required.

[*29]

3. Must LAC Identify Individuals with Independent
Standing?

CHA nevertheless contends that plaintiff's allegations
of organizational injury are not enough to give it stand-
ing under Counts 1-5, 9, 10, 14, and 22 to assert the
claims of its members. Even if it has standing to sue on
behalf of itself, CHA suggests that LAC must still iden-
tify individuals having independent standing to assert
the claims. CHA has cited cases in which courts found
organizations to have standing, but in which individual
members of those organizations were also identified and
had independent standing. This court finds, however,
those cases do not impose a requirement to identify indi-
viduals with independent standing to sue. Furthermore,
CHA's efforts to distinguish the cases cited by plaintiff
in its response to the motion to dismiss are not convinc-
ing. For example, Chicano Police Officer's Association
v. Stover, 526 F.2d 431 (10th Cir. 1976), does not
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stand for the proposition that an association must al-
lege a specific type of injury in order to have standing.
The fact that the association in that case gained standing
because it demonstrated that, "in challenging barriers
against employment[,] [*30] it might well enhance its
membership and resources to attain its goals,” id. at
431, does not mean that LAC can only have standing to
assert the claims of its members if it alleges that its chal-
lenge to the CHA Plan will enhance its membership or
resources. Rather, Chicano Police Officer's stands for
the proposition that an association must simply allege
some injury to itself and/or its members.

Nor does the Seventh Circuit's holding in Minoriry
Police Officers Association of South Bend v. City of
South Bend, 721 F.2d 197 (1983), contradict the hold-
ing of Chicano Police Officer's. In Minority Police
Officers, the court found that individual police officers
and the association that represented them did not have
standing to challenge a city police force's hiring prac-
tices. However, the court based its decision regarding
lack of standing on the fact that all of the individuals
named as plaintiffs in the suit, as well as all of the mem-
bers of the association, had already been hired. In the
instant case, however, LAC is challenging a plan that al-
legedly discriminates against its members and that will
deny its members replacement housing. [*31] Unlike
the situation in Minority Police Officers, in which there
was no possibility that the plaintiffs would be harmed by
the defendant's actions, this case presents a situation in
which LAC and its members are facing imminent injury.

Finally, the court notes that LAC has standing to assert
the rights of its members. Courts have consistently held
that, if the same activity injures both the interests of the
organization as well as the interests of its members, the
organization can assert the rights of its members. For
example, in Warth v. Seldin, 422 U.S. 490, 511, 95 S.
Cr. 2197, 2211, 45 L. Ed. 2d 343 (1975), the Court
observed that "in attempting to secure relief from in-
jury to itself the association may assert the rights of its
members, at least so long as the challenged infractions
adversely affect its members' associational ties.” In this
case, LAC is the recognized, duly elected tenant coun-
cil for the residents of Cabrini-Green. (Compl., P 13).
Neither HUD nor CHA may recognize a competing res-
ident council once such a duly elected council has been
established. See 24 C.F.R. § 964.18(a)(7) and (b)(iv).
Plaintiff's purposes and powers are defined [*32] by
federal law and its own charter. (See Compl., P 12; 24
C.F.R. §964.100). In a very real sense, therefore, LAC
represents the residents of Cabrini-Green and provides
them with the voice through which they “express their
collective views and protect their collective interests. "
Hunt, 432 U.S. ar 345, 97 S. Ct. ar 2442. Furthermore,

because plainuff's membership is drawn from those who
reside at Cabrini-Green. any change in the makeup of
Cabrini-Green public housing necessarily affects LAC
members’ associational ties to that organization.

The allegations in plaintiff's complaint, if true.
demonstrate that plaintiff has standing to challenge de-
fendants' actions in developing the CHA Plan: plaintiff
has alleged injury to itself and its members. it has met
the constitutional and, where necessary, prudential re-
quirements for standing, and it has standing to assert the
rights of its members. Therefore, defendants’ motion to
dismiss plaintiff's complaint on grounds of standing is
denied. n4

n4 The court reiterates that it may only dismiss this
suit based on lack of standing if it is clear that no re-
lief could be granted under any set of facts that could
be proved consistent with the allegations. Hishon,
467 U.S. at 73, 104 S. Ct. ar 2232. The court's de-
cision, therefore, is based on reasonable inferences
that the plaintiff must prove at trial. The standing
inquiry can be revisited at trial if it appears that facts
necessary for standing are not supported by the ev-
idence adduced at trial. See Jackson, 21 F.3d ar
1536 n.5 (citing Gladstone, Realrors v. Village of
Bellwood, 441 U.S. 91, 116 n.31, 99 §. Ct. 1601,
1616 n.31, 60 L. Ed. 2d 66 (1979)).

(*33]

C. Jurisdiction over State Law Claims

CHA's next contention is that plaintiff's state law
claims in Counts 15-22 must be dismissed because the
court lacks jurisdiction to enter relief against the defen-
dants on them, citing Evans v. Ciry of Chicago, 10 F.3d
474, 481 (7th Cir.1993) (en banc), cert. denied, /28
L. Ed. 2d 460, 114 5. Ct. 1831 (1994). In Evans, the
Seventh Circuit refused to enter an injunction against the
City of Chicago for violating a consent decree in which
the City of Chicago had agreed to abide by state law
concerning the prompt payment of tort claims against
municipal governments. /d. ar 480. The plurality of
the court in Evans indicated that the consent decree had
to be set aside because a district court may not require
a unit of state or local government to abide by a con-
sent decree that does not serve any federal interest. The
plurality opinion explained:

The [district] court must ensure that there is a substan-
tial federal claim, not only when the decree is entered
but also when it is enforced, and that the obligations
imposed by the decree rest on this rule of federal law
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rather than the bare consent [*34] of the officeholder.

Entry and continued enforcement of a consent decree
regulating the operation of a governmental body depend
on the existence of a substantial claim under federal law.
Unless there is such a claim, the consent decree is no
more than a contract, whose enforcement cannot be sup-
ported by the diversity jurisdiction and that has in court
no more force than it would have outside of court.

Id. ar 479-80. The court further stated that "litigants ag-
grieved by Chicago's failure to adhere to state law must
take their claims to state court. The Constitution does
not authorize federal judges to superintend state and lo-
cal governments' compliance with their own laws."” /d.
ar 481 (citations omitted).

[t is not clear to this court that the Evans holding ap-
plies to the facts of the instant case. This case does not
deal with the enforcement of a consent decree. Evans
would not appear to apply to situations in which a court
is simply asked to issue an injunction against a state or
city governmental agency directing it to comply with
state law or to comply with the terms of agreements it
has made with other parties, especially [*35] when there
are "substantial federal claims."” Because there are such
claims in this case, plaintiff argues that the court may ex-
ercise supplemental jurisdiction over Counts 15-22. The
supplemental jurisdiction statute provides that, in any
civil action in which the federal district court has origi-
nal jurisdiction, court also has supplemental jurisdiction
over all related claims that form part of the same case
or controversy. See 28 U.S.C. § 1367(a); United Mine
Workers v. Gibbs, 383 U.S. 715, 725, 86 S. Ct. 1130,
1138, 16 L. Ed. 2d 218 (1966). In this case, plain-
tiff's complaint contains several claims that are based
solely upon federal law. (See Compl., Counts 1-14).
The court has found that it has jurisdiction over those
federal claims. (See supra Parts III.A and III.B). The
court also finds that plaintiff's state law claims arise out
of the same case or controversy as do its federal claims
(i.e., events related to the development and implemen-
tation of the CHA Plan). In the past, courts have also
found that supplemental jurisdiction may be exercised
over state law claims against governmental defendants.
See Board of Educ. of Community High Sch. Dist.
No. 218 v. Illinois State Bd. of Educ., [*36] 940 F.
Supp. 1321, 1327 (N.D. Ill. 1996) (noting that court
had supplemental jurisdiction of state law claim against
Illinois Department of Mental Health and Development
Disabilities deriving from the same nucleus of opera-
tive fact as federal IDEA claim); Contreras v. City of
Chicago, 920 F. Supp. 1370 (N.D. Ill. 1996) (not-

ing that court had discretion to exercise supplemental
jurisdiction over claims that requested declaratory and
injunctive relief and that only raised questions of state
and municipal law); see also Mvers v. Counry of Lake.
Ind., 30 F.3d 847 (7th Cir. 1994) (upholding district
court's exercise of supplemental jurisdiction over plain-
tiff's state law negligence claim against county). This
court therefore adopts the reasoning of those cases and
concludes that it has discretion to exercise supplemental
Jurisdiction over plaintiff's state law claims.

D. Plaintiff's Claims Under Fair Housing Act and Title
VI of Civil Rights Act of 1964

CHA contends that Counts 1-4 of plaintiff's com-
plaint fail to state a claim under § 3604(a) of the Fair
Housing Act ("FHA™) because those counts [*37] fail to
allege that CHA has either (1) denied black residents re-
placement housing in a racially integrated neighborhood
(Count 4), or (2) otherwise discriminated against them
in the provision of housing because of their race, sex,
or familial status (Counts 1-4). nS CHA also contends
that Count 5, brought under Title VI of the Civil Rights
Act of 1964, should be dismissed for lack of standing.

n5 Section 3604(a) of the FHA states that it is
unlawful
to refuse to sell or rent . . . or to refuse to negotiate
for the sale or rental of, or otherwise make unavail-
able or deny a dwelling to any person because of
race, color, religion, sex, familial status, or national
origin.
42 U.S.C. § 3604(a).

1. Denying Black Residents Replacement Housing

LAC's complaint alleges that the CHA Plan provides
for the demolition of several structures containing over
1300 units public housing units and that this will displace
675 very low-income Cabrini-Green families. Plaintiff
also alleges that the CHA Plan for Cabrini-Green [*38]
only provides for 300-325 very low-income replacement
units. (Compl., PP 60, 62, 89). Thus, the face of
plaintiff's complaint contains allegations that over 300
Cabrini-Green families will be denied replacement hous-
ing, the majority of whom are African-American. The
complaint can also fairly be read to allege that, because
the Cabrini residents will be denied housing in their
newly revitalized neighborhood and because those res-
idents have very low incomes, they will be forced to
live in a non-racially integrated area. While plaintiff
may not ultimately be able to prove that current LAC
members will be moved into segregated neighborhoods

Exh.B.9



1997 U.S. Dist. LEXIS 625, =38

against their will, this court cannot say that plaintiff has
not at this point adequately alleged a violation of the
FHA in Count 5.

2. Sufficiency of Allegations of Discrimination

The court now turns to CHA's second argument as to
why plaintiff's FHA counts fail to state a claim. CHA
argues that plaintiff's allegations of disparate impact, un-
accompanied by allegations that CHA acted with intent
to discriminate, are insufficient to state a per se claim un-
der the FHA. CHA bases this argument on the court's
decision in Metropolitan Housing [*39] Development
Corp. v. Village of Arlington Heights, 558 F.2d 1283
(7th Cir. 1977), in which the Seventh Circuit stated that
there are four critical factors to be examined in determin-
ing whether conduct that produces discriminatory impact
violates § 3604(a). Those factors are: (1) how strong
the showing of discriminatory effect is: (2) whether there
is some evidence of discriminatory intent; (3) what the
defendant's interest is in taking the action complained
of; and (4) whether the plaintiff seeks affirmative relief
that would compel the defendant to provide housing for
minority groups. /d. ar 1290. CHA contends that LAC
has failed to satisfy at least three of the four factors be-
cause (1) there is no allegation that defendants are acting
with intent to discriminate; (2) defendants’' interest is to
improve Cabrini-Green housing and open it to a wider
range of residents; and (3) plaintiff seeks to require de-
fendants to take affirmative action to build or rehabilitate
housing in Cabrini-Green, which represents a collateral
attack on Gautreaux v. Chicago Housing Authoriry, 304
F. Supp. 736 (N.D. Ill. 1969).

The court initially notes that the four-factor test set
[*40] out in Arlington Heights for determining whether
conduct producing discriminatory impact but taken with-
out discriminatory intent violates the FHA is more prop-
erly applied to a motion for summary judgment or by the
factfinder at trial. Cf. Arlington Heights, 558 F.2d at
1290-93 (applying four factors to a record developed
after trial); Gomez v. Chody, 867 F.2d 395 (7th Cir.
1989) (determining whether a genuine issue of triable
fact existed in order to defeat motion for summary judg-
ment). At the motion-to-dismiss stage of the proceed-
ings, the more appropriate question is whether plaintiff’s
allegations of disparate impact are sufficient to establish
a prima facie case under the FHA.

In any event, defendants are incorrect in their assertion
that Arlington Heights and its progeny make clear that
"some showing of discriminatory intent is required” to
establish a Fair Housing Act violation. (See Def. Mem.,
at 22). Defendants' reliance on cases such as Burrell v.
City of Kankakee, 815 F.2d 1127 (7th Cir. 1987) and
Gomez v. Chody, 867 F.2d 395 (7th Cir. 1989), is

not persuasive. For example. the court in Burrell [=41]
specifically stated that “a showing of discriminatory in-
tent 1s not required under § 3604(a).” 8/5 F.2d ar 1131,
Likewise, Gomez is explicit that "discriminatory effect,
without discriminatory intent, may constitute a violation
of the [Fair Housing Act].” 867 F.2d ar 402 (emphasis
omitted). Thus. despite defendants' contention, plaintiff
need not allege that defendants were acting with intent
to discriminate to state a claim under § 3604(a). Cf.
Arlington Heights, 558 F.2d ar 1290 (" A strict focus on
intent permits racial discrimination to go unpunished in
the absence of evidence of overt bigotry. As overtly big-
oted behavior has become more unfashionable, evidence
of intent has become harder to find."). The court finds
that plaintiff's allegations of discriminatory effects are
enough to state a claim for relief under the FHA. n6

n6é CHA also argues that its interest in adopting
the CHA Plan is to improve Cabrini-Green housing
and open it to a wider range of residents, therefore
suggesting that LAC has failed to state a claim for
relief under the FHA. (See, e.g., Def. Reply, at
11-12). However, as stated previously, an argument
based on one of the Arlington Heights factors is more
properly considered at summary judgment or at trial.
At this stage of the proceedings, such an argument
cannot defeat the allegations in a well-pleaded com-
plaint that properly state a claim for relief under the
FHA.

Furthermore, the court rejects CHA's argument
that allowing plaintiff to go forward with its FHA
claims based in part on its allegations of discrim-
inatory effect will necessarily mean "any housing
strategy CHA proposes [for Cabrini-Green] will vi-
olate the FHA." (Def. Reply, at 11). This is not
the case. At this stage of the proceedings, the is-
sue is simply whether plaintiff has properly stated
a claim. Plaintiff still has the burden to prove the
alleged violations of the FHA.

(*42]
3. Standing to Sue Under Count 5

Defendants also argue that plaintiff does not have
standing to sue under Count 5 of its complaint. In that
count, plaintiff alleges that the CHA Plan will result
in the net loss of 1000 public housing units, the im-
pact of which will fall disproportionately on African-
Americans, in violation of Title VI of the Civil Rights
Act of 1964. n7 Defendants assert that plaintiff does not
have standing to assert a claim under Title VI because
it has failed to allege that it is injured by a reduction in
dwelling units. In addition, defendants argue that plain-
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uff has failed to'state a claim under Title VI because
it has failed to allege that defendants are proposing the
CHA Plan "on the ground of" race. Furthermore, defen-
dants argue that while plaintiff may have an interest in
this case as a representative of the residents of Cabrini-
Green, the black residents of Cabrini-Green are "already
well-represented by their class counsel in Gautreaux [v.
Chicago Housing Authority].” See 304 F. Supp. 736
(N.D. Ill. 1969). Defendants have therefore requested
that the court transfer this count to the judge of this court
that is overseeing Gautreaux [*43] . The court will treat
each of these arguments in turn.

n7 Title VI provides that:
No person in the United States shall, on the ground
of race, color or national origin, be excluded from
participation in, be denied the benefits of, or be sub-
jected to discrimination under any program or activ-
ity receiving Federal financial assistance.
42 US.C. § 2000d.

First of all, the court notes that it has already ad-
dressed defendants' standing arguments in Part III.B,
supra. Second, the court finds that plaintiff's com-
plaint is sufficient to establish a prima facie case of
discrimination under Title VI because it has alleged dis-
parate impact. In Guardians Association v. Civil Service
Commission, 463 U.S. 582, 584 n.2, 103 S. Cr. 3221,
3223, 77 L. Ed. 2d 866 (1983), the Supreme Court
held that a plaintiff may use a theory of disparate im-
pact to vindicate rights secured by agency regulations
promulgated pursuant to Title VI and which incorporate
an “effects” standard. See also [*44) Gomez v. Illinois
St. Bd. of Educ., 811 F.2d 1030, 1044-45 (7th Cir.
1987) (noting that disparate impact claim could be main-
tained under regulations promulgated pursuant to Title
VI). Because HUD has promulgated such regulations,
see 24 C.F.R. § 1.4(b)(2)(i) (barring recipients of HUD
funds “from utilizing criteria or methods of adminis-
tration which have the effect of subjecting persons to
discrimination because of their race, color or national
origin” (emphasis added)), plaintiff has stated a claim
under Title VI by alleging disparate impact.

Finally, the court finds that plaintiff's allegations in
Count 5 cannot necessarily be read as a collateral at-
tack on Gaurreaux v. Chicago Housing Authority, 304
F. Supp. 736 (N.D. Ill. 1969). Gautreaux prohibits
CHA from building housing in racially segregated com-
munities without court approval. CHA notes that one
element of the relief requested by LAC is the construc-
tion of replacement housing and argues that this claim
for relief brings the case "squarely within the scope of

Gautreaux.” (Def. Reply, at 15). The court disagrees.
It is not clear that granting plaintiff's requested relief
[*45] -- 1.e., ordering CHA to specifically perform on
its contractual agreements with LAC and its members
-- will necessarily bring this case within the scope of
Gautreaux. This conclusion is based on the fact that the
agreement that plaintiff seeks to have enforced specif-
ically states that the agreement is "subject to .
Federal Court guidelines under Gautreaux." (Compl.. P
38). Any relief that this court directs must necessarily
take this provision into account.

E. Do Plaintiff's Claims Rely upon Statutes that Create
Enforceable Rights?

Defendants also argue that Count 6-12 of plaintiff's
complaint do not rely upon statutes that create enforce-
able rights with the meaning of 42 U.S.C. § /983, and
that plaintiff has therefore failed to state a claim for each
of those counts. In particular, defendants argue that the
wording relied upon by the plaintiffs in those statutes is
"too amorphous” to be judicially enforceable.

In Suter v. Artist M., 503 U.S. 347, 357, 112 S.
Cr. 1360, 1367, 118 L. Ed. 2d 1 (1992), the Supreme
Court stated that, when determining whether enforce-
able rights are created by language in a statute, the court
must perform a [*46] critical analysis of the statute and
must particularly examine that which is required by the
statute. The statute at issue in Artist M. provided that
the State make "reasonable efforts” to reunite foster chil-
dren with their biological families, but merely required
that a plan detailing such reasonable efforts be submitted
to and approved by the federal government. The Court
found that, without further statutory or regulatory def-
inition of "reasonable efforts,” the plaintiffs could not
bring an action under 42 U.S.C. § 1983 to enforce the
provision. Id. ar 363, 112 S. Ct. ar 1370. The court
will examine Counts 6-12 in turn to determine whether
the statutory language upon which each of those counts
relies provides an objective benchmark for the court to

apply.
1. Count 6

Count 6 alleges that under the CHA Plan, 1000 units
of very low-income public housing will be permanently
lost and 50% of the displaced families will be ineligible
for the newly constructed replacement housing. Plaintiff
alleges that this violates HOPE VI, 42 U.S.C. § 1437,
note, and the Revitalization of Severely Distressed
Public Housing Program, 42 US.C. § 1437«(d)(2),
which provide [*47] for grants for the "revitalization”
of public housing communities, because the Plan would
result in the dismantling and relocation, rather than the
revitalization, of Cabrini-Green. (Compl., P 85). CHA
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argues that neither Congress nor HUD have defined "re-
vitalization,” and that Congress has given no indication
that it intended to create a private remedy for parties
such as LAC.

HOPE VI provides for § 300 million to be used to
"carry out an urban revitalization demonstration pro-
gram involving major reconstruction of severely dis-
tressed or obsolete public housing projects.” 42 U.S.C.
§ /4371, note. Other provisions of HOPE VI state
a desire to assist "troubled housing authorities”™ and
"severely distressed projects.” HOPE VI further pro-
vides that funded activities should include "capital costs
of major reconstruction, rehabilitation and other phys-
ical improvements” and "capital costs of replacement
units.” It seems apparent, therefore, that while HOPE
V1 may not define "revitalization” as such, the language
of the statute indicates what results Congress would not
consider to be "revitalization.” For example, HOPE VI
funds could not be used for a project that simply [*48]
obliterated a public housing development. In addition,
some HOPE VI funds must be used to improve existing
public housing structures. Furthermore, HOPE VI does
not allow a public housing authority to turn its back on
"severely distressed projects,” such as Cabrini-Green.
The court finds, therefore, that the language of HOPE
VI gives the court sufficient guidance in determining
whether the CHA Plan complies with that statute's "re-
vitalization” requirements. n8

n8 CHA has also argued that Count 6 should be
dismissed because the CHA Plan is not required to
comply with 42 US.C. § 1437«(d)(2), as alleged
by plaintiff. The court declines to decide whether a
"revitalization” requirement exists in § 1437v(d)(2),
because it finds that Count 6 states a claim based
solely on a violation of HOPE VI.

2. Counts 7 and 8

Counts 7 and 8 allege that the net loss of 1000 public
housing units (Count 7) and the fact that 50% of the
newly constructed replacement housing will be unavail-
able to very low-income public housing residents [*49]
(Count 8) are inconsistent with the City of Chicago's
Consolidated Plan, see supra note 1, to preserve afford-
able public housing units and to improve the quality
of life for very low-income public housing residents.
As such, plaintiff alleges that the CHA Plan violates
HOPE VI, 42 U.S.C. § 14371, note, which requires that
plans developed under HOPE VI be consistent with the
Consolidated Plan. (Compl., PP 86-87). CHA argues
that there is "no objective benchmark from which this

court could create its own scale to determine 1f the CHA
Plan is inconsistent with the City's Consolidated Plan. "
(Def. Mem.. at 31). CHA further argues that the City's
Consolidated Plan cannot be used to create federal rights
for the plaintiff and that HOPE VI's requirement of con-
sistency with the Consolidated Plan is solely for the ben-
efit of cities.

The court finds that the Consolidated Plan is even more
explicit than the HOPE VI statute in defining what 1s re-
quired regarding the "revitalization” and "rehabilitation”
of public housing. The Consolidated Plan is directly ad-
dressed to the needs of low- and moderate-income res-
idents. It speaks of "creating stable communities.” It
explicitly associates [*50] "revitalization™ with "preser-
vation of affordable housing units and rehabilitation of
existing housing stock.” Thus, the court finds thart the
Consolidated Plan provides an appropriate benchmark
by which to assess any HOPE VI-funded projects. The
court further finds that HOPE VI's requirement of con-
sistency with the Consolidated Plan does create enforce-
able rights on the part of LAC and its members. As
plaintiff points out, Congress created HOPE VI

for the empowerment of residents of severely distressed
and obsolete public housing. For too long,
these areas have been the victim of either gross neglect
by government or the victim of large bureaucracies that
have wasted limited resources in an attempt to impose
top down strategies to do good to the residents of these
areas. Neither approach has worked. . . . [HOPE VI]
is a program that calls upon both the residents and po-
litical leaders of America's large cities to join together
to develop strategies that will transform these distressed
areas into productive residential and commercial centers.

S. Rep. No. 102-356, 102d Cong., 2d Sess. p.40
(1992). It would be inconsistent with the purposes of
HOPE VI 1o allow a [*51] Consolidated Plan to be de-
veloped (with input from public housing residents), but
then to allow a public housing authornty to simply ig-
nore that plan. Giving the residents of public housing
projects enforceable rights against CHA to comply with
the Consolidated Plan will further the purposes of HOPE
VL

3. Counts 9 and 10

In Counts 9 and 10, plaintiff alleges that the CHA
Plan violates HOPE VI, 42 U.S.C. § 14371, note, and
42 U.S.C. § 1437p(b)(2) which, when read together, re-
quire that persons displaced by HOPE VI reconstruction
activities shall be eligible for replacement units of their
choice, to the "maximum extent practicable.” (Compl.,
PP 88-89). The court agrees with defendants that this
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language 1s "too-amorphous and vague” to be enforced
by the court. Exactly what the "maximum extent" is
would vary from case to case and would depend on what
was “"practicable” in a particular instance. It seems un-
likely that Congress would leave this determination to
courts without giving them greater guidance. Unlike
the language that it used to flesh out the term "revital-
ization,” Congress has done little to give courts direc-
tion as to how many replacement units should be built
to replace [*S52] those that will be demolished or exactly
how much deference is to be given to resident "choice.”
For these reasons, the court finds that plaintiff does not
have a cause of action to enforce the "maximum extent
practicable” provisions of HOPE VI and § 1437p(b)(2).
Counts 9 and 10 are dismussed.

4. Count 11

Count 11 of plaintiff's complaint alleges that 42
U.S.C. § 1437p(b)(1), providing that housing authorities
must "meaningfully consult™ with local advisory coun-
cils, and the language of the Notice of Fund Availabiliry,
providing that "residents be fully briefed and meaning-
fully involved, " create federally enforceable rights. (See
Compl., PP 90, 26).

As noted in Concerned Tenants Association of Father
Panik Village v. Pierce, 685 F. Supp. 316, 320 (D.
Conn. 1988), the creation of a right to consultation un-
der § 1437p is clear. The court in that case discussed
Edwards v. District of Columbia, 261 U.S. App. D.C.
163, 821 F.2d 651 (D.C. Cir.1987), in which § 1437p
was found not to have created an enforceable right that
might be violated by a de facto demolition. Congress
promptly amended § 1437p by adding § 1437p(d), which
now reads:

A public [*53] housing agency shall not take any action
to demolish or dispose of a public housing project or a
portion of a public housing project without obtaining the
approval of the Secretary and satisfying the conditions
[regarding tenant consultation] specified in subsection[
b]. . ..

42 US.C.A. § 1437p(d) (pocket part). When adding
this provision, Congress stated:

This provision is intended to correct an erroneous in-
terpretation of the existing statute by the United States
Cournt of Appeals for the D.C. Circuit in Edwards v.
District of Columbia and shall be fully enforceable by
tenants of and applicants for the housing that is threat-
ened.

H.R. Conf. Rep. No. 426, 100th Cong., Ist Sess.

172 (1987), reprinted in. U.S. Code Cong. & Admin
News pp.3317. 3458. The Congressional disagreement
with the Edwards count. and the reference to enforce-
ability, manifest intent to create a private right of ac-
tion. Furthermore, the obvious purpose of the statute
is 1o benefit low-income tenants; therefore, permitting a
private right to enforce it is consistent with the purpose
of the statute. See Wright v. Roanoke Redev. & Hous.
Auth. [*54] , 479 U.S. 418, 430, 107 S. Ct. 766, 773.
93L. Ed. 2d 781 (1987); see also. Cannon v. Universin
of Chicago, 441 U.S. 677, 703, 99 S. Ct. 1946, 1961,
60 L. Ed. 2d 560 (1979).

Because § 1437p provides a federal right enforceable
by tenants, plaintiff may enforce its provisions under 42
US.C. § 1983. See Maine v. Thiboutot, 448 U.S. 1. 4,
100S. Ct. 2502, 2504, 65 L. Ed. 2d 555 (1980) (Section
1983 encompasses claims based purely on federal statu-
tory law); Henry Horner Mothers Guild v. Chicago
Hous. Auth., 780 F. Supp. 511, 513-15 (N.D. Ill.
1991); Concerned Tenants, 685 F. Supp. ar 318-21.
n9

n9 CHA contends that there is no requirement that
plans for disbursement of HOPE VI funds comply
with the tenant consultation provisions found in 42
US.C. § 1437p. The cour rejects this argument.
HOPE VI cannot be read in a vacuum. Section 1437p
specifically deals with the demolition of public hous-
ing. It is clear to the court that if HOPE VI funds are
to be used to demolish public housing, then the plan
submitted pursuant to HOPE VI must also comply
with the tenant consultation provisions of § 1437p.

[*55]
S. Count 12

Plaintiff alleges in Count 12 that CHA's plan to demol-
ish 1158 N. Cleveland violates 42 U.S.C. § 1437p(a)(1),
which governs the demolition of public housing and
states a desire to preserve housing with a "useful life."
Plaintiff alleges that the building is neither obsolete nor
is its demolition necessary to assure the useful life of the
remaining portion of Cabrini-Green. (Compl., P 91).
As with the "maximum extent practicable” language in
Counts 9 and 10, the court finds that Congress has given
little direction as to what factors should be considered
in determining a public housing project's "useful life.”
However, even beyond the difficulties in applying this
standard to the facts of the instant case, the court notes
that § 1437p(a)(1) merely states a "desire” that hous-
ing with a useful life be preserved and does not create a
requirement that such housing be preserved. For these
reasons, the court finds that Count 12 should be dis-
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missed.

F. Implied Cause of Action for Violation of Illinois
Housing Authorities Act

Defendant also moves to dismiss plaintiff's claim un-
der the Illinois Housing Authorities Act, 310 [LCS 10/2
(Count 15). In that cc.nat, plaintiff [*56] alleges that
the CHA Plan will result in the net loss of 1000 pub-
lic housing units and thus exceeds the powers conferred
upon the CHA by the Act "to relieve the shortage of
decent, safe, affordable. and sanitary dwellings." 310
[LCS 10/2. Defendant contends that this count should
be dismissed because there is no implied cause of ac-
tion under Illinois law for violations of such "vague and
ambiguous statutory language.” (Def. Mem., at 38).

The Illinois Housing Authorities Act contains no ex-
press provision conferring upon individuals a cause of
action to enforce the provisions of the statute. And while
it is true that Illinois courts routinely find implied pri-
vate rights of action in statutes, such private rights of
action are commonly found in statutes that also provide
for specific criminal or administrative penalties. See,
e.g., Rodgers v. St. Mary's Hosp. of Decatur, 149 Ill.
2d 302, 309, 597 N.E.2d 616, 619-20, 173 Ill. Dec.
642 (1992); Corgan v. Muehling, 143 Ill. 2d 296,
315, 574 N.E.2d 602, 610, 158 Ill. Dec. 489 (1991);
Sawyer Realty Group, Inc. v. Jarvis Corp., 89 Ill. 2d
379, 391, 432 N.E.2d 849, 854-55, 59 Ill. Dec. 905
(1982); Kelsay [*57] v. Motorola, Inc., 74 Ill. 2d 172,
185, 384 N.E.2d 353, 358-59, 23 Ill. Dec. 559 (1978).
Though the Illinois Housing Authorities Act is not such
a starute, finding an implied private right of action is not
foreclosed.

In Sawyer, 89 Ill. 2d ar 391, 432 N.E.2d ar 854-55,
the court set out the elements of a test that has subse-
quently been used by Illinois courts to determine whether
there is an implied right of action under a statute. Such
an implied right of action has been found when the fol-
lowing circumstances exist:

1. The plaintiff is a member of the class of persons for
whose benefit the statute was enacted;

2. The plaintiff's injury is one which the statute was
designed to prevent;

3. A private right of action is consistent with the under-
lying purpose of the statute; and

4. A private right of action is necessary to effectuate the
purposes of the act.

See 1d.

First of all, the court notes that no Illinois court has
found an implied private right of action under the Act.
While this is not dispositive of the issue of whether such
a right of action does indeed exist, consideration of the
third and fourth factors set out [*58] in Sawyer coun-
sels against finding a private right of action. In re-
gard to the third factor, the court finds that the Illinois
Housing Authorities Act was not enacted in order to reg-
ulate housing authorities, but to create them and to vest
them with powers to address housing problems. The
court finds that a private right of action would be in-
consistent with this underlying purpose. In addition,
the general mandate of the Illinois Housing Authorities
Act does not provide the court with enough guidance as
to how the Act's provisions should be enforced. For
similar reasons, the court finds that the fourth element
of the Sawyer test is not satisfied. The Illinois General
Assembly, by enacting the Act, has taken on the respon-
sibility of monitoring housing authorities in the execu-
tion of their general powers; thus, a private right of
action is not necessary to effectuate the purposes of the
act. Count 15 of plaintiff's complaint is dismissed.

G. Contract Claims

CHA also moves to dismiss Counts 16-21. CHA ar-
gues that LAC is not a party to the March 13, 1995
agreement that is the basis of Counts 16, 17, 19, and
20 and therefore has no right to enforce [*59] the docu-
ment. Furthermore, CHA contends that LAC has failed
to allege facts that show that either the March 13, 1995
agreement or the May 28, 1993 agreement are enforce-
able for the following reasons: (1) conditions precedent
to both alleged agreements did not occur (i.e., HUD
failed to approve the original CHA Plan) and the agree-
ments therefore were impossible to perform; (2) Vincent
Lane lacked authority to bind CHA; and (3) the March
13, 1995 agreement is not a contract because its terms
are unascertainable.

LAC's complaint, however, contains allegations suffi-
cient to state a claim for breach of contract. First, LAC
has alleged that it is a party to both the May 28, 1993
and the March 13, 1995 agreements and that those agree-
ments are enforceable. (See Compl., PP 38, 43 (stating
that "CHA and plaintiff entered into a Memorandum
of Agreement” and that "CHA, through its Chairman,
Vincent Lane, agreed in writing with the plaintiff™)).
Second, the pleadings in this case do not establish that
the agreements were impossible to perform because of
conditions precedent that did not occur. Finally, the
court finds that the terms of the March 13, 1995 agree-
ment are not unascertainable. [*60] Evidence may be
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produced during discovery or trial that fleshes out any
ambiguity in that document.

H. Promissory Estoppel Claim

In Count 22, plaintiff alleges that some families moved
out of 1158 N. Cleveland in detrimental reliance on
CHA's promise to rehabilitate that building. (Compl.,
P 101). Defendants argue that this promissory estop-
pel claim must be dismissed because it fails to establish
an unambiguous promise to families that they could re-
tumn to 1158 N. Cleveland after if was rehabilitated.
The court finds, however, that plaintiff's has adequately
pled such a promise. Plaintiff relies on the fact that the
original HOPE VI application provided for the rehabil-
itation of 1158 N. Cleveland. Furthermore, plaintiff's
allege that the March 15, 1995 agreement between LAC
and CHA called for such rehabilitation. Moreover, at

this stage of the proceedings. the court cannot say that
CHA's promise was not directed to the individual tenant
families. For these reasons. the court finds that plainurf
has properly stated a promissory estoppel claim.

[V. Conclusion

WHEREFORE, for the foregoing reasons, defen-
dants' motion to dismiss plaintiff's complaint is granted
in part [*61] and denied in part. Counts 9, 10, 12, and
15 of plaintiff's complaint are dismissed with prejudice.

ENTER:
David H. Coar
U.S. District Judge

Dated: January 21, 1997
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In the
United States Court of Appeals

For the Seventh Circuit

Nos. 98-1807, 98-2311 & 98-3145
DOROTHY GAUTREAUX, et al.,

Plaintiffs-Appellees,

CHICAGO HOUSING AUTHORITY, a corporation,
and JOSEPH SHULDINER, Executive Director,
in his official capacity,
Defendants-Appellants.

Appeal from the United States District Court
for the Northern District of Illinois, Eastern Division.
No. 66 C 1459—Marvin E. Aspen, Chief Judge.

ARGUED OCTOBER 30, 1998—DECIDED MAY 28, 1999

Before CUMMINGS, * KANNE, and DIANE P. WooD, Circuit
Judges.

DIANE P. WooD, Circuit Judge. When the time comes
to write the story of public housing in the United States,
the thirty-plus year saga of this litigation and the experi-
ence of the City of Chicago will surely feature promi-
nently. The case began in 1966, when Dorothy Gautreaux

* Judge Cummings participated in the consideration of this case
but died before the decision was rendered.
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and others filed a class action claiming that the Chicago
Housing Authority (“CHA”) had intentionally perpetuated
racial segregation both in its tenant assignment prac-
tices and in its siting policies. In 1969, the district court
found for the plaintiff class, Gautreaux v. Chicago Hous-
ing Auth., 296 F. Supp. 907 (N.D. I1l. 1969) (Gautreaux I),
and entered a remedial decree designed to address the
constitutional violations, Gautreaux v. Chicago Housing
Auth., 304 F. Supp. 736 (N.D. Ill. 1969) (Gautreaux II).
That decree has continued in force ever since. The CHA
has now appealed to this court from three orders the
district court entered in 1998 in the course of super-
vising the decree. We conclude that these orders are
essentially interlocutory in nature, that we lack juris-
diction over the appeal, and that it therefore must be
dismissed.

I

In order to understand why we lack jurisdiction over
this appeal, it is necessary to summarize briefly the his-
tory of this litigation. Prior to the entry of the 1969
decree, the Gautreaux class showed that the CHA had
effectively designated four housing projects, built in
majority-white Chicago neighborhoods, as “white,” and
that it had reserved the remainder of its facilities for non-
whites. Using a discriminatory pre-clearance procedure
and quotas, the CHA restricted the number of African-
American families it assigned to the four “white” family
housing projects. As a result, despite the fact that 90% of
the families on the CHA’s waiting list were African-
American, African-Americans comprised less than 10% of
the families in those four projects. The picture was the
opposite in the other projects: there, the tenants were (as
of 1969) 99% African-American, and 99.5% of the units
were located in neighborhoods that were majority African-
American.
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A. The 1969 Injunction and the 1987 Receivership
Order

The Gautreaux II injunction divided Cook County into
“Limited Areas,” in which 30% or more of the population
was African-American, and the “General Area,” which was
the rest of the county. Initially, it required the CHA to
build three dwelling units in the General Area for every
one unit it constructed in the Limited Areas; later, that
ratio was changed to one-to-one. The injunction defined a
dwelling unit as a residential unit “which is to be initially
made available to and occupied by a low-income, non-
elderly family, subsequent to the date [of the injunction],
directly or indirectly by or through CHA . . ..” Gautreaux
II, 304 F. Supp. at 737. More generally, the injunction
required that the CHA “affirmatively administer its public
housing system in every respect (whether or not covered
by specific provision of this judgment order) to the end of
disestablishing the segregated public housing system
which has resulted from CHA’s unconstitutional site selec-
tion and tenant assignment procedures.” Id. at 741. The
idea was to bring about a gradual cure of the CHA’s con-
stitutional violations over time, as the CHA made new
units available to public housing residents. The injunction
is still in place, and, of critical importance to our decision,
the CHA has requested neither its modification nor its
. termination.

For the next 18 years, the district court patiently waited
in vain for the CHA to develop what has become known as
“scattered site housing.” In 1987, it finally appointed a
receiver (Daniel E. Levin and The Habitat Company), to
whom it assigned the responsibility for developing scat-
tered site housing on the CHA’s behalf. Gautreaux v.
Pierce, Order of Aug. 14, 1987. The receivership order ap-
plies both to housing projects that were underway at the
time and to “all CHA non-elderly public housing develop-
ment programs which may in the future be authorized by
HUD during the pendency of [the case against the CHA].”
Id. at 2. The receiver is authorized to exercise
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all powers of CHA respecting the scattered site pro-
gram necessary and incident to the development and
administration of such program, including: (a) Making
all determinations governing the scattered site pro-
gram in compliance with prior and future orders of
this Court, including without limitation (1) submission
to HUD of applications for funding, development pro-
grams and other documents . . . .

Id. at 2-3. The receivership order also directs the CHA to
give the receiver its full cooperation. As with the injunc-
tion, the CHA has not asked that the receivership order
be modified or terminated, and it remains in effect.

B. The Current Controversy

In 1992, Congress passed a new public housing funding
program called HOPE VI, an acronym for “Homeowner-
ship and Opportunity for People Everywhere.” 42 U.S.C.
§ 1437] (note). The program seeks to revitalize severely
distressed or obsolete public housing developments by
funding a mixture of local public housing authority activ-
ities on a competitive grant basis. Local public housing
authorities may use HOPE VI grant monies for a variety
of purposes, including, among other things, planning re-
vitalization projects, demolition, renovation, providing
Section 8 rent vouchers, social services, and (of greatest
interest here) building replacement dwellings. To the ex-
tent that obsolete public housing is eliminated through
HOPE VI, replacement units can be made available
through a combination of Section 8 vouchers, new con-
struction, renovation, and other acquisitions. Under
HOPE VI, any demolished housing units must “be located
in up to 3 separately defined areas containing the commu-
nity’s most severely distressed projects.” Id. It does not
similarly restrict the locations in which replacement units
may be built. Id.

In 1993, the CHA prepared the first of several funding
proposals it has submitted to HUD under the HOPE VI
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program. It took this step unilaterally—that is to say,
without any input from the receiver. In the application,
however, it represented to HUD that the location of any
replacement units would comply with the locational re-
quirements of the Gautreaux injunction. The proposal was
successful: HUD awarded it $50,000,000 for the Cabrini-
Green Redevelopment Project. When the receiver learned
of the existence of the application, it approached the CHA
and asked to become involved in the HOPE VI projects,
insofar as they would implicate the receiver’s authority
over the construction of replacement housing. The discus-
sions that followed did not resolve this question definitive-
ly. Instead, the CHA was inconsistent in later grant ap-
plications. In 1996, it received one grant for the rehabil-
itation of its ABLA and Henry Horner developments on
the basis of a proposal prepared in concert with the re-
ceiver, but in the same year it received another grant for
the Robert Taylor Homes on the basis of a proposal it
prepared independently (after erroneously advising the
receiver that no replacement units would be involved).

This spotty cooperation between the CHA and the re-
ceiver turned to outright hostility sometime in late 1996.
In September 1997, the CHA filed an emergency motion
with the district court, asking it for an order clarifying
that the 1969 injunction did not extend to any aspect of
the HOPE VI program. In February 1998 (the “February
order”), the district court instead held that the portion of
HOPE VI funds dedicated to the construction of dwelling
units fell squarely within the plain language of the
injunction, and that any replacement units were therefore
subject to the injunction’s locational requirements.

Despite this order, the CHA continued to refuse to co-
operate with the receiver or to release the information
necessary to allow the receiver to play a role in the HOPE
VI grant application due June 29, 1998. In May 1998, the
receiver accordingly asked the court to compel the CHA’s
cooperation. The court granted this motion (the “May
order”), explaining that since “HOPE VI is a ‘non-elderly
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public housing development program[ ] . . . authorized
during the pendency of’ the Gautreaux litigation, . . . it
therefore fits entirely within the Receiver’s jurisdiction.”

Finally, in August 1998, the receiver filed a second
emergency motion to compel the CHA’s cooperation with
the 1987 receivership order and the district court’s Feb-
ruary and May orders. It took this action after it learned
through a news report that the CHA had unilaterally
negotiated a settlement with Cabrini-Green residents who
had brought a lawsuit against the CHA, see Cabrini-
Green Local Advisory Council v. Chicago Housing Auth.,
1997 WL 31002 (N.D. Ill. Jan. 22, 1997), and that this set-
tlement would involve the construction of dwelling units.
In its “August order,” the district court held that the CHA
was “hereby enjoined from developing or negotiating or
otherwise pursuing any agreement with any person or
entity regarding the development of dwelling units (a
term defined in the original injunction in this case)
without the full participation of the Receiver unless, of
course, it has already secured a waiver [from the injunc-
tion] for the contemplated development.” That order also
instructed the CHA to “return to the drawing board” and
renegotiate with Cabrini-Green LAC and the receiver. It
therefore effectively prevents the CHA from presenting
the deal it had already sealed without the receiver’s
participation to the judge presiding in the Cabrini-Green
case.

The CHA appeals from each of these three 1998 orders.
A motions panel of this court denied the CHA’s motion to
stay the February and May orders on May 29, 1998, and
reserved for the consideration of the merits panel the mo-
tion of the Gautreaux plaintiffs to dismiss the appeals for
lack of appellate jurisdiction.

II

The CHA argues that this court has appellate jurisdic-
tion over the February order both because (1) it sets forth

PR 6



Nos. 98-1807, 98-2311 & 98-3145 7

the steps the CHA must take to comply with the injunc-
tion and is, according to the CHA, therefore a final judg-
ment within the meaning of 28 U.S.C. § 1291; and (2) it
is a modification of an injunction, making it an appealable
interlocutory order under 28 U.S.C. § 1292(a)(1). The May
order, it claims, is within our pendent appellate jurisdic-
tion. Finally, it argues that the August order is a new in-
junction, appealable independently under § 1292(a)(1).

Though they dispute our independent jurisdiction over
the February and May orders, the Gautreaux class and
the receiver' now take the position—agreeing with the
CHA—that we have jurisdiction over the August order. As
they explained at oral argument, they too regard the
August order as a fresh injunction, because it keeps the
CHA from presenting the Cabrini-Green settlement to
another judge of the district court (the Hon. David Coar)
for approval. To allow us to reach the merits of this
appeal, they next contend that the August order is “in-
extricably intertwined” with the February and May or-
ders, thereby bringing those two earlier orders within our
pendent appellate jurisdiction. The agreement of the par-
ties with respect to our jurisdiction does not, of course,
resolve the matter. E.g., United States v. County of Cook,
167 F.3d 381, 387 (7th Cir. 1999). We therefore proceed to
consider the jurisdictional basis for each of the three or-
ders involved in this appeal.

A. The February Order
1. Section 1291 Jurisdiction

The February order does not dispose of all claims as to
all parties. Normally, that fact alone would demonstrate

! Although the CHA disputes the receiver’s right to participate
in the appeal, the district court granted the receiver permission
to appeal on May 20, 1998. This safeguards the receiver’s status
before this court. See Holland v. Sterling Enters., Inc., 777 F.2d
1288, 1291 (7th Cir. 1985).
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that it does not qualify as a final judgment for purposes
of 28 U.S.C. § 1291. E g., United States v. Davenport, 106
F.3d 1333, 1335 (7th Cir. 1997). Recognizing its problem,
the CHA seeks to rely on this court’s decision in Asso-
ciation of Community Organizations for Reform Now
(ACORN) v. Illinois State Board of Elections, 75 F.3d 304
(7th Cir. 1996), which discussed the application of § 1291
in post-judgment proceedings.

The issue in ACORN was how the State of Illinois would
comply with an injunction ordering it to implement the
motor-voter law, which it had ignored based on its belief
that the law was unconstitutional. The district court held
that the state had to comply with the law, and Illinois
then proposed some implementing regulations. The dis-
trict court entered a post-injunction order holding Illinois’
proposed regulations invalid and asking the parties to
brief some remaining issues. Illinois then appealed this
post-injunction order, which raised the question of appel-
late jurisdiction. In discussing the finality requirement of
§ 1291, Chief Judge Posner explained:

[We] treat the postjudgment proceeding as a free-
standing litigation, in effect treating the final judg-
ment as the first rather than the last order in the
case. Our decision last June [rejecting Illinois’ consti-
tutional challenge to the motor-voter law] kicked off
a postjudgment proceeding that will end, unless the
parties reach an agreement, with a judicial order
setting forth the steps that Illinois must take to
comply with the injunction that it obey the motor-
voter law. That order will be appealable as a final
decision under section 1291; interim orders will be
appealable only if they meet the criteria for the ap-
pealability of interlocutory orders.

Id. at 306.

By analogy to ACORN, the CHA claims the February
order is final because it sets forth the steps the CHA must
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take to comply with the injunction. But as the above pas-
sage illustrates, ACORN does not stand for the proposi-
tion that an order outlining the steps to comply with a
prior injunction always qualifies as a new final judgment.
Instead, it held only that the post-judgment order there
was final because it conclusively resolved the parties’
claims in the context of that case. This point was under-
scored in Bogard v. Wright, 159 F.3d 1060 (7th Cir. 1998),
which explained that a court facing an appeal from a post-
judgment order must try to treat the post-judgment pro-
ceeding as a free-standing lawsuit, to identify the final
decision in the proceeding, and to confine a § 1291 appeal
to that decision. Id. at 1062. Especially with injunctions
and consent decrees, it is not always possible to pick out
a plausible counterpart to the conventional final judg-
ment. Id.; see also United States v. Accra Pac, Inc., 1999
WL 222944, at *1 (7th Cir. Apr. 16, 1999) (“One of many
orders interpreting or implementing a consent decree
cannot readily be called ‘final’, and we have held accord-
ingly that housekeeping orders in long-running cases are
not appealable.”). Nor does it help to speak of “pragmatic
finality,” which is too vague to serve as an analogy to the
conventional Rule 58 final judgment. Bogard, 159 F.3d at
1063. Instead, Bogard holds, parties who need to bring a
post-judgment order with irrevocable consequences before
the appellate court—at least in cases involving decrees en-
tered by consent or after full litigation—must normally
either use mandamus or seek an order granting, modify-
ing, denying, or otherwise affecting the injunction itself,
which would be appealable under 28 U.S.C. § 1292(a)(1).
Id.

Any direction the February order gave the CHA about
how to comply with the 1969 injunction did not serve to
bring finality to this litigation. Under ACORN and
Bogard, therefore, § 1291 does not confer jurisdiction over
this appeal.
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2. Section 1292(a)(1) Jurisdiction

The CHA has not requested a writ of mandamus, nor
did the district court certify this case for an immediate
appeal under 28 U.S.C. § 1292(b). The only possible al-
ternative ground for jurisdiction is thus 28 U.S.C.
§ 1292(a)(1), which permits appeals from orders “granting,
continuing, modifying, refusing or dissolving injunctions,
or refusing to dissolve or modify injunctions . . . .” The
next question is whether the February order does any of
those things to an injunction, or if, on the other hand, it
is a mere clarification or reiteration of a standing injunc-
tion that does not fall within the scope of § 1292(a)(1). See
ACORN, 75 F.3d at 306. The CHA concedes that the only
thing it asked the district court to do was to clarify the
injunction, and it acknowledges that this is what the
district court said it was doing. It argues, however, that
the court’s purported clarification resulted in such a blat-
ant misinterpretation of the injunction that it is tanta-
mount to an appealable modification.

This court has repeatedly held that it will look beyond
labels such as “clarification” or “modification” to consider
the actual effect of the order. E.g., Motorola, Inc. v. Com-
puter Displays Int’l, Inc., 739 F.2d 1149, 1155 (7th Cir.
1984); Buckhanon v. Percy, 708 F.2d 1209, 1212 (7th Cir.
1983). This means the court must take at least a glancing
look at the merits of the CHA’s arguments in order to
decide how to characterize the order. Naturally, we need
more than the CHA’s own assertion that this particular
alleged misinterpretation amounts to a modification. See
Motorola, 739 F.2d at 1155. Otherwise, appellate courts
would be deluged with interlocutory appeals from every
litigant dissatisfied with a district court’s interpretation
of its injunctions. As the Supreme Court has noted,
§ 1292(a)(1) must be approached “somewhat gingerly lest
a floodgate be opened . . . .” Switzerland Cheese Ass’n, Inc.
v. E. Horne’s Market, Inc., 385 U.S. 23, 24 (1966); see also
Carson v. American Brands, Inc., 450 U.S. 79, 84 (1981)
(holding that the interlocutory jurisdiction provided by
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§ 1292(a)(1) is only a narrow exception to the finality rule
of § 1291).

Two requirements for appeals under § 1292(a)(1) dealing
with post-judgment rulings relating to injunctive decrees
emerge from our decisions. First, Motorola established
that a modification (however labeled) occurs only when a
court substantially alters the pre-existing legal relation-
ship of the parties. 739 F.2d at 1155. Second, in Bogard
we held that it must be apparent or obvious that an order
has such an effect before § 1292(a)(1) jurisdiction will be
proper. 159 F.3d at 1064. Otherwise, we would have to
delve deeply into the merits before we could decide wheth-
er we had jurisdiction to reach them. The Bogard rule,
although it prohibits an all-out inquiry into the merits,
does not leave the parties at the mercy of a possible rogue
district judge who is wreaking havoc with an injunction or
consent decree, because any party who believes that an
order has subtly modified an injunction need only move
formally for a modification or termination order. See id.
at 1064-65. Whether the district court grants or denies the
requested modification or termination, the resulting order
is clearly appealable under § 1292(a)(1). The Bogard rule
thus redirects litigants to the plain language of the stat-
ute. It blocks the statute’s “modification” provision from
serving as a back door to appellate review of every ad-
ministrative clarification the district court makes, while
it simultaneously retains this court’s authority to look be-
hind labels when those labels obviously mischaracterize
the order.

Applying these standards to the February order, we
conclude that it is not an appealable modification of an
injunction. The district court did not, for example, rule
that CHA programs other than the administration and
construction of dwelling units (like the provision of Sec-
tion 8 rent vouchers, the management of CHA properties
preexisting the injunction, or the conditions under which
social services are to be supplied) fell within the sweep of
the 1969 injunction. Such extreme actions would be modi-
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fications even if the district court labeled them mere
clarifications. Cf. United States v. Board of Sch. Comm’rs,
128 F.3d 507, 509 (7th Cir. 1997) (finding the addition of
a class of students formerly outside scope of the injunction
to a mandatory busing order to constitute a clear modifi-
cation of the underlying order). To the contrary, here
there is no such obvious misinterpretation that might
trigger appellate jurisdiction under § 1292(a)(1). In fact,
there may be no misinterpretation at all. The CHA con-
cedes, as it must, that the 1969 injunction’s literal defi-
nition of dwelling unit (i.e., a residential unit “which is
to be initially made available to and occupied by a low-
income, non-elderly family, subsequent to the date [of the
injunction], directly or indirectly by or through CHA . . . .”
Gautreaux II, 304 F. Supp. at 737) encompasses new con-
struction made possible by HOPE VI. Appellants’ Br. at
15. The CHA urges the court to consider that the context
in which the injunction was drafted somehow belies its
wording, but such an analysis would aim to uncover
subtle rather than blatant misinterpretations and is
therefore too searching for a preliminary jurisdictional
inquiry. Under Motorola and Bogard, we therefore lack
appellate jurisdiction under § 1292(a)(1).

B. The August Order

The only theory under which the parties have urged us
to recognize appellate jurisdiction over the August order
is as a fresh injunction, appealable under 28 U.S.C.
§ 1292(a)(1). As before, however, this court must look
beyond the “injunction” label of the order to see if juris-
diction is proper. See, e.g., Gulfstream Aerospace Corp. v.
Mayacamas Corp., 485 U.S. 271, 279 (1988) (“An order by
a federal court that relates only to the conduct or progress
of litigation before that court ordinarily is not considered
an injunction and therefore is not appealable under
§ 1292(a)(1).”); Carson, 450 U.S. at 83; Hetreed v. Allstate
Ins. Co., 135 F.3d 1155, 1156 (7th Cir. 1998). The com-
bined Motorola and Bogard tests once again govern our
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characterization of the order for jurisdictional purposes:
unless it substantially and obviously alters the parties’
pre-existing legal relationship, the August order is only an
unappealable interpretation or clarification of prior orders,
not an appealable new injunction.

The August order does nothing more than reassert the
court’s prior orders: it tells the CHA that it must continue
to comply with the 1969 injunction and February order
specifically with respect to the HOPE VI revitalization
project at Cabrini-Green, and that it must involve the
receiver in any negotiations. Because the proposed settle-
ment with the Cabrini-Green Local Advisory Council ad-
dressed, in part, the construction of replacement housing,
the receiver was the only party with authority to negoti-
ate the provisions and was therefore indispensable to the
negotiations. That the August order also directs the CHA
to renegotiate rather than place an illegitimate agreement
before another court changes nothing, because that simply
ensures that the CHA does not profit from its non-compli-
ance with existing court orders. Cf. People Who Care v.
Rockford Bd. of Educ., 171 F.3d 1083, 1086-87 (7th Cir.
1999) (finding a budget order creating new payment obli-
gations appealable as a separate injunction). Thus, the
August order is not a fresh injunction. It instead merely
reiterates and applies the court’s prior orders without
creating new obligations for the CHA. As such, this court
has no jurisdiction to review it.

C. The May Order

Both parties have argued that the otherwise unappeal-
able May order is so inextricably intertwined with the
August order as to trigger our pendent appellate juris-
diction. In addition, the Gautreaux plaintiffs offer pen-
dent appellate jurisdiction as a theory that would support
the appeal of the February order. Because we have found
no appellate jurisdiction over either the August or the
February orders, however, pendent appellate jurisdiction

PR 13



14 Nos. 98-1807, 98-2311 & 98-3145

cannot be marshaled to bring the May order (or the
February order on plaintiffs’ theory) before the court. See,
e.g., People ex rel. Hartigan v. Peters, 861 F.2d 164, 166
(7th Cir. 1988).

III

If the CHA is displeased with the 1969 injunction, the
receivership order, or the recent district court orders flow-
ing from them, then it should seek to modify or terminate
any or all of them. Until it does so—or until the district
court obviously departs from the path of its own prece-
dent—this court will not have appellate jurisdiction.

We therefore DISMISS these appeals for lack of juris-
diction.

A true Copy:
Teste:

Clerk of the United States Court of
Appeals for the Seventh Circuit

USCA-97-C-006—Midwest Law Printing Co., Inc., Chicago—5-28-99

PR 14



UNITED STATES QISTRICT CSURT
NCRTHEAN CISTRICT aF 'LLINCIS
SASTEAN JIVISICN
OQRQOTHY GAUTREAUX, et al.

Plaintffs,

)
)
)
)
V. ) No. 6§68 C 1453
. )
CHICAGO HQUSING AUTHOQRITY, )

)

)

Defendant.

PIN A R
MARVIN E. ASPEN, Chief Judge:

Nearty thirty years ago, United States District Judge Richard 8. Austin entared a judgment
order against the Chicago Housing Authority (the CHA) with the hopes of correcting the effects
of that agency’s unconstitutional public housing site selection and tanant assignment procedures.
Gautreaux v. CHA, 304 F. Supp. 736 (N.D. ill. 1969). Blacks then made up 30% of the CHA's
tenant base, but the CHA had deliberataly restrictsd the number of blacks who could live in the
four housing projects which wers located in predominantdy white areas, to the point whera 33%
to 99% of the tenarms in those units were whits. Geutreaux v. CHA, 296 F. Supp. 307, 309 (N.D.
[ll. 1969). The other CHA units - the 99 1/2 % which were located in predominandy black areas
- housed the rest of the CHA's tenants, 39% of whom waere black. See /d. at 310. This
arrangement, ruled Judge Austn, viclated the Fourteenth Amendment. See /d. at 914. Andin a
commaent worth recalling here for its relevancs today, he wrote:

It is . . . undenied that sites for the projects which have been constructed were

chosen primarnily to further the praiseworthy and urgent goais of low cost housing

and urban renews/. Nevertheless, a deliberats policy 0 separate the races cannot

bejustified by the good intentions with which other laudabie goals are pursued.

/d. (citing Brown v. 8Bcard of Educ., 347 U.S. 483 (1 954)) (emphasis added).

PR 15



The building block of Judge Austin’s remedial judgment arder was the Dwelling Unit, “an

apartment ar single family residence which is to be initially made availabie to and cccupied by a

low-income, non-eiderty family, subsequent to the date heraof, dirsctly or indirecty By or througn
CHA.” Gautreaux, 304 F. Supp. at 737. He barred the CHA from “autheriz(ing], approviing], or
implement(ing] any plan for Dwelling Units” or from “seek(ing] any approval or request or
accept(ing] any assistance from any govermnment agency with respect thereto® uniess the pian’s
Owelling Units wers located in conformity with the order’s requirements. /d. at 738. The order
mandated that the CHA erect three Dwelling Units in a General Arsa (i.e. areas in Cook County
with a white population of 70% or more) for avery one Dwelling Unit it erectad in a Limited Area
(i.e. areas with a minorty population of 30% or more), /d. at 738-39, though it did not require any
new construction. This ratio was later changed from 3-to-1 to 1-to-1.

In 1993, the CHA applied for and recsived $50 million from the Department of Housing and
Urban Development (HUD) under the auspices of the HOPE VI program (an acronym for
Homeownership and Opportunity for People Everywhers). Congress created the HOPE VI program
in 1992 with the goal of “empower(ing the] residents of seversiy disTressed and obsclete public
héusinq.' S. Rer. 102-3586, at 70 (1992). [t intended to accomplish this via a three-part plan: (1)
eliminating and (in some form) replacing dilapidated public housing structures, (2) providing
residents of those structures with the skills necessary to achieve seif-sufficiency, and (3) instilling
a sense of community activism in residents of the blighted areas. See /d. at 71.

it is the first part which is now at issue, as the CHA believes that it must spend its HOPE
Al construcdm.f.um exclusively in the “3 separately defined areas containing the community’s
most severely distessed projects,’ to which the 1992 HOPE VI appropriation refers. See Pub. L

No. 102-389, 106 Stat. 1579 (codified as a Note to 42 U.S.C. § 1473/, This would mean, of
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course, that any construction of new public Rousing units' would taks piacs in the distressed

areas, which, by unfortunate circumstance, are aiso Umited Areas as defined by the judgment

order. Recognizing that the judgment order requires equal construction in the General and Umited
Areas, the CHA has asked that we “clarify” the judgment order and read it as not governing any
use of HOPE VI funds.

The plaintffs take issue with this request. They have previously pointed out 0 this Court
that the construction of new public Rousing units is no longer in vogue, see Gautreaux v. CHA,
981 F. Supp. 1091, 1093 (N.D. ll. 1997), and the HOPE VI money may be one of the few
remaining funding sources for the construction of desegregated housing. Of course, if
construction funds permanently dry up (and if the plaintiffs do not succeed in convincing us to
modify the judgment order, see, e.g., id. at 1093-94), then this Particular effort to desegregate
public' housing in Chicago will come to an end. We need not contsmpiate this possibility today,
however, for the dilemma posed by the CHA — that the HOPE V1 program compels spending only
in Limited Areas while the judgment order compels equal spending in General Areas - rasts on an
illusion.

The 1992 HOPE VI authorization contsmplates an “urban revitalization demonstration
program involving major reconstruction of severely distressed or obsolets public housing projects,”
which is to be focused on “up to 3 separately defined areas containing the community’s most

severely distressed projects.” Pub. L. No. 102-389. This does not, however, amount to a

! The CHA attempts to draw a distinction between replacement conszucton -
construction which does not add to the agency’'s aggregate housing stock — and wholly new
constuction; the CHA argues that the injunction only governs the latter. This distinction may, as
the CHA claims, have great significance to other housing decisions, but the judgment order dq«
not differentiate between reconsTuction and new construction: it speaks simply of Dwaelling Units
“inrdally rrtake available to and occupied by a low-income, non-eiderty family, subsequent to the
date hereof.” Geutresux, 304 F. Supp. st 737. Housing units constructed wn:h HO'PE Vl‘ funds
obviousty qualify, and the use of such funds for the ends of desegregation is in keeping with the
sweeping nature of the judgmernt order, the terms of which are as broad as the violaton which it
was designed to correct.
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requirement that all HOPE VI money must e spent physically within those distressed areas. Cre
way to revitalize a distressed public housing neighborhaed is to tear down some of the unrts there
and rebuild them elsewhere, thersby lessening the concentration of public housing on the old sita.
See Pub. L. No. 104-134, 110 Stat. 1321 (the 1996 HQPE VI appropriation, providing funds for
“replacement housing which will avoid or lessen concentration of very low-income families”®); Pub.
L. No. 104-204, 110 Stat. 2874 (the 13997 HQOPE VI appropriation, providing for the same).
HUD's HOPE VI Guidebook contsmplates just such an approach, discussing “[pjublic housing
development (including on-site reconstruction as we// as construction of off-site housing) funded
by HOPE VI,” Pls.” Br. Ex. D (Guidebook p. 1.0.1) (emphasis added), and the legislative history
is in agreement, see S. REP. 102-356, at 73 (“The balance of the [demolished] units couid be
replaced through . . . traditional replacement means, including major reconstruction and scatrared-
site development [emphasis added]. . . ."). In a similar vein, the HOPE VI program aiso requires
that some demolished public housing be replaced by Section 8 housing vouchers, see Pub. L. 103-
124, which may be used without regard to the boundaries of the General or Limited Areas. See
42 U.S.C.'§ 1473t(r). Wae sse no incompatbility between the HOPE V1 program and the judgmert
order.

f is iranic that the CHA has chasen to argue that it must use the HOPE V1 funds  for urban
renewal and to the exclusion of desagregation, for, as we observed earfier, in 1963 it attemptad
to characterize desegregation as a byproduct of urban renewal efforts. No matter: Congress and
HUD, through HOPE V1, have afforded the CHA an opportunity both to revitalize distressed public
housing neighborhcods and to desegregate public housing, and the CHA is duty-bound to
vigorously pursue desegregation opportunities. See Gautreaux, 304 F. Supp. at 741 (judgment

order Article VIII); see a/so Gautresux v. Landrieu, 498 F. Supp. 1072, 1075 (N.D. Iii. 1980)

(“Ditficulty in attaining racially intsgrated public housing shail not be further condoned. . . . The

CHA must have only one concem, housing in compliance with the repeated orders of this Court.”).

4
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‘Ne nold that e judgment arcer governs tne CHA's use of =CPS /I ‘uncs. Aczarairgly
any canstructuion cof public hausing in Cook County must conform o the ucgment srder's

locational requirements. It s so ordered.

£,

N . \
MARVIN 2. ASPEN
Urited States Distric: Jucge

Dated ’}/ZJ 5//, £\7

v 1Y
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Reservea ‘or use 2y ne Cour)

ORDER

Now'bef?re usis the " Re;eiver's Emergency Motion for Entry of Order Implementing CHA s Duty
of Coooer‘atlo_n. In st. the Rec'eisver asks that we order the CHA to cooperate with the Recever and
other parpes in prgparmg and filing a 1998 HOPE VI application with HUD and to provide the Receiver
with the information it needs to proceed with this project. '

This motjon is the outgrowth of three of our earlier decisions. In the first, issued August 14
1987, we“ appointed the Receiver on the joint motion of the plaintiffs and the CHA. We gave the
Receiver alll powers of CHA" with regard to the development and administration of the Gautreaux
scattered sn.te program, which included "all CHA non-elderly public housing development programs
which may in the future be authorized by HUD during the pendency” of the Gautreaux litigation. In the
second, issued February 23, 1998, we held that the Gautreaux “judgment order governs the CHA's use
of HOPE VI funds” distributed by HUD. Our conclusion was compelled by the clear language of the
judgment order and our view that there was no conflict between its requirements (as later amended)
and those of the HOPE VI program. The CHA appealed this order. In the third, issued May 12, 1598,
we denied the CHA’s motion to stay our February 23 order pending appeal. The CHA filed today 3
motion to stay with the Seventh Circuit.

The CHA, in open court this morning, made clear that the basis for its objection to the Receiver's
motion is its view that our February 23 order did not directly address the Receiver’s status with regard
to the HOPE VI program and that the Receiver's status is not obvious from our prior orders in this case.
We disagree. HOPE VI is a "non-elderly public housing development program(] . . . authorized during
the pendency” of the Gautreaux litigation, and it therefore fits entirely within the Receiver's jurisdiction
On February 23 we held that there was no reason to treat HOPE VI funds differently than any other
funds for purposes of the Gautreaux judgment order, and we similarly see no reason to treat those
funds differently for purposes of the order appointing the Receiver. Moreover, the Receiver has
indicated its willingness to work with CHA to ensure that the 1998 HOPE VI proposal meets the
requirements of both the HOPE VI program and the Gautreaux judgment order, as well as to assist in
making that proposal as competitive as possible. The Receiver even indicated its interest in the CHA's
thoughts on decisions which are uitimately the Receiver’'s responsibility. We hope that this open-
minded and enthusiastic offer of cooperation sets an example for everyone involved in this case.

We denied the CHA's motion for stay pending appeal, and unless and until the Seventh Circuit
issues its own stay or reverses our underlying order, the parties must comply with cur orders. Qur
order of August 14, 1987, appointing the Receiver, obligates the CHA to cooperate with the Receiver
and to provide the Receiver with the information it needs. It is now clear, if it was not before, that this
means that the CHA is to coordinate its 1998 HOPE VI application with the Receiver and to provide the

Receiver with the information it has requested.

It is so ordered.

Miraug Oraer Foem (08/97)
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(Reserved for use by the Count)

ORDER

The Receiver has moved for the entry of an order directing the CHA to comply with the 1987
receivership order and our 1998 HOPE VI orders. The plaintiffs and the City of Chicago support this
motion. The CHA contests it.

The receivership order in this case gives the Receiver "all powers of CHA respecting the
scattered site program necessary and incident to the development and administration of such p?ogram. "
It specifies that these powers include, /inter alia, "negotiating any contracts or other documents
necessary or appropriate to implement the scattered site program.” It also provides that the CHA must
provide the receiver with "full access to all information, records, documents, [and] files relating to the
scattered site program.” As we have instructed the CHA previously, compliance with our orders is not
optional and we will take every necessary step to ensure the compliance of all parties.

The present dispute arose when the local media reported that the CHA had reached an
agreement with representatives of residents of the Cabrini-Green housing development with regard to
future development on the Cabrini-Green site. This agreement, if approved, would settle a case brought
by the residents against the CHA which is now pending before Judge Coar. The Receiver complains
that it was not allowed to participate in the discussions which led to this agreement, and it asks that
we enjoin the CHA frorn further unilateral non-elderly housing development activities and from
implementing the Cabrini (and any other similar) deal, and that we compel the CHA to turn over control
of such development to the Receiver and to disclose all information about CHA's non-elderly
development activities to the Receiver.

The CHA's only meaningful objection to this request is that it has intended all along to seek a
waiver of the primary injunction in this case, which, if we consented, would mean that the Receiver
would have no role in development at Cabrini-Green. The problem is that no waiver has been sought.
Witnout a waiver the CHA lacks the authority to unilaterally negotiate any contract or agreement
respecting the construction of housing, for the receivership order provides that the scattered site
program includes a// non-elderly housing.

The CHA is hereby enjoined from developing or negotiating or otherwise pursuing any agreement
with any person or entity regarding the development of dwelling units (a term defined in the original
injunction in this case) without the full participation of the Receiver unless, of course, it has already
secured a waiver for the contemplated development. By full participation we mean that the Receiver
must have timely and unfettered access to "all information, records, documents, [and] files" relating
to the contemplated development and that the Receiver must be given advance notice of all meetings
(whether conducted in person or by any other means of communication) related to such development
anag allowed to attend and give his input. The Receiver, of course, possesses a// of the CHA's
development authority, so the CHA may not come to any agreement regarding development without
his written consent.

5‘ As for the CHA's agreement with the Cabrini-Green representatives, the parties must now return
i
|

o the drawing board and renegotiate their agreement with the full participation of the Receiver since
the CHA has not yet secured a waiver of the injunction. If the CHA chooses instead to seek a waiver,
1t snould know that we will consult the Receiver on the merits of the proposed waiver (and we will
require the CHA to provide "all information, records, documents, [and] files" concerning the Cabrini-
Green cevelopment and proposed waiver to the Receiver so that he may offer us intelligent and
informed comments on the proposed waiver). So, the more prudent, effective, and efficient course will
De 10 negotiate with the Receiver prior to seeking our involvement.
The Receiver's motion is granted. It is sQ ordered.

Mimuie Oroe Form (0697
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304 F. Supp. 736 printed in FULL format.

Dorothy GAUTREAUX, Odell Jones, Doreatha R. Crenchaw, Eva Rodgers, James Rodgers, Robert M.
Fairfax and Jimmie Jones, Plaintiffs, v. The CHICAGO HOUSING AUTHORITY, a corporation, and C.
E. Humphrey, Executive Director, Defendants

Civ. A. No. 66 C 1459

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS, EASTERN
DIVISION

304 F. Supp. 736; 1969 U.S. Dist. LEXIS 10211

July 1, 1969

CORE TERMS: vacancy, suitable, census, occupancy, tenant, census tract, non-white, occupied, public
housing, waiting list, conformity, apartment, eligible, largest, single family, aggregate, street, tracts, top,
summary judgment, government agency, dwelling unit, commencement, non-elderly, indirectly,
low-income, achieving, carrying, housing, leasing

COUNSEL: [**1]

Alexander Polikoff, Charles R. Markels and Bernard
Weisberg, Chicago, Illinois, for plaintiffs.

Kathryn M. Kula, John W. Hunt, and James T. Otis,
Chicago, Illinois, for defendants.

JUDGES: Austin, District Judge.
OPINIONBY: AUSTIN

OPINION: [*737] JUDGMENT ORDER
AUSTIN, District Judge.

This matter coming on to be heard pursuant to this
Court's Memorandum Opinion of February 10, 1969,
D.C., 296 F. Supp. 907, and Orders entered on such
date denying defendants' motions for summary judg-
ment, denying plaintiffs' motion for summary judgment
as to Count II of the Complaint, and granting plain-
tiffs' motion for summary judgment as to Count I of the
Complaint, and

The Court having conferred with counsel for the par-
ties and having determined that the several provisions
of this judgment order are necessary to prohibit the fu-
ture use and to remedy the past effects of the defendant
Chicago Housing Authority's unconstitutional site selec-
tion and tenant assignment procedures, to the end that
plaintiffs and the class of persons represented by them,
Negro tenants of and applicants for public housing in
Chicago, shall have the full equitable relief to which
they are entitled,

It is hereby ordered:
I. [**2] For purposes of this judgment order,

A. "CHA" shall mean the defendant, Chicago Housing
Authority.

B. "Dwelling Unit" shall mean an apartment or single
family residence which is to be initially made available
to and occupied by a low-income, non-elderly family,
subsequent to the date hereof, directly or indirectly by
or through CHA, whether in a structure owned in whole
or in part by CHA (whether or not newly constructed)
or to be otherwise made available for occupancy by or
through CHA to such a family. "Dwelling Units" in-
clude "Leased Dwelling Units" as hereinafter defined.
C. "Leased Dwelling Unit" shall mean a Dwelling Unit
in a structure leased or partially leased by CHA from
any person, firm or corporation.

D. "Limited Public Housing Area" shall mean that part
of the County of Cook in the State of Illinois which lies
either within census tracts of the United States Bureau
of the Census having 30% or more non-white popula-
tion, or within a distance of one mile from any point on
the outer perimeter of any such census tract. "General
Public Housing Area" shall mean the remaining part of
the County of Cook in the State of Illinois. The terms

"non-white" and "white" [**3] shall have the meaning
given to such terms by the United States Bureau of the
Census.

For purposes of this subsection D, results of the 1970
and each subsequent census taken by the United States
Bureau of the Census shall presumptively determine the
non-white population of census tracts until results of
a subsequent such census are officially published; pro-
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vided, that any party may, on motion, offer evidence as
to the non-white population of any census tract for the
purpose of rebutting such presumption; and provided
further, that Dwelling Units located or proposed to be
located in any census tract subsequent to official pub-
lication of the results of the last previous such census
shall be taken into account in determining the popula-
tion of such census tract, and for such purpose it shall
be assumed that such Dwelling Units will be occupied
by non-whites at the rate of two persons per bedroom.

For the period from the date hereof until the official

publication of such 1970 census results, the census tracts
in the City of Chicago listed on Exhibit [*738] A, at-
tached hereto, shall be presumed to have 30% or more
non-white population; and, subject to evidence offered
on motion by [**4] either party, the non-white popula-
tion of census tracts in the County of Cook outside of
the City of Chicago shall be presumed to be as stated
in the 1960 census of the United States Bureau of the
Census.
E. "Public Housing Project” shall mean any thirteen or
more Dwelling Units which are located (1) in the same
structure, (2) on the same lot or parcel of real estate, or
(3) on two or more lots or parcels of real estate which
are contiguous to one another, or are separated only by
streets, alleys, bodies of water, railroad tracks or the
like.

II. Following the date of this judgment order CHA
shall not authorize, approve or implement any plan for
Dwelling Units, nor shall CHA seek any approval or
request or accept any assistance from any government
agency with respect thereto (including without limita-
tion approval of the acquisition of any interest in real
estate), unless such plan affirmatively requires that,

A. All Dwelling Units provided for in such plan shall
be located in conformity with the provisions of Article
III hereof, and

B. The activities to be performed in order to render such
Dwelling Units available for occupancy (whether con-
struction, purchase, [**5] rehabilitation, leasing or oth-
erwise) shall take place at such times as will result in the
location of such Dwelling Units in conformity with the
provisions of Article III hereof.

I11. Following the date of this judgment order CHA shall
provide Dwelling Units as follows, and not otherwise:

A. The following Dwelling Units may be made available
for occupancy without restriction imposed by this order:
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(1) The 1458 Dwelling Units provided for by pending
CHA projects Ill. 2-27, 2-28 (exclusive of Dwelling
Units proposed to be located at 70th and Harper streets
in the City of Chicago), 2-32, 2-33, 2-51, 2-64, 2-69
and 2-74.

(2) Leased Dwelling Units (but not more than two per
structure) which have been occupied for at least six
months prior to CHA's leasing the same by tenants who
continue in occupancy following CHA's leasing thereof.

B. CHA shall not commence or cause to be commenced
the construction of any Dwelling Units, other than said
1458 Dwelling Units referred to in Subsection A of this
Article III, until CHA shall have commenced or caused
to be commenced, and shall be continuing or shall have
completed, the construction of not less than 700 [**6]
Dwelling Units located in the General Public Housing
Area of the City of Chicago.

C. Subject to the provisions of Subshall not commence or
cause to be commenced the construction of any Dwelling
Units in any Limited Public Housing Area, other than
said 1458 Dwelling Units referred to in Subsection A
of this Article III, unless within three months follow-
ing such commencement of construction at least 75%
of the Dwelling Units on which CHA shall have com-
menced or caused to have commenced construction, and
shall have continued or completed construction, since
the commencement of construction of the last of the 700
Dwelling Units referred to in subsection B of this Article
III shall have been located (at the time of commencement
of construction thereof) in the General Public Housing
Area of the City of Chicago.

D. Subject to the provisions of subsection E of this
Article III, no Leased Dwelling Unit shall be made avail-
able for occupancy in the Limited Public Housing Area
of the City of Chicago (in addition to Leased Dwelling
Units in such Area which are already occupied) unless,
immediately following such occupancy, at least 75% of
the Leased Dwelling Units then occupied [*739] [**7]
are located in the General Public Housing Area of the
City of Chicago; provided, that such number of Leased
Dwelling Units located in the General Public Housing
Area of the City of Chicago may be less than such 75%
to the extent Dwelling Units other than Leased Dwelling
Units have been occupied, or are under construction
which is continuing, in the General Public Housing Area
of the City of Chicago in excess of the 75% minimum
requirement of subsection C of Article III hereof.

E. Not more than 33 1/3% of the Dwelling Units re-
quired by subsection C of this Article III to be located in
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the General Public Housing Area of the City of Chicago,
and not more than 33 1/3 % of the Leased Dwelling Units
required by subsection D of this Article III to be lo-
cated in the General Public Housing Area of the City
of Chicago, may at the option of CHA, be planned for
and located in the General Public Housing Area of the
County of Cook in the State of Illinois, outside of the
City of Chicago, provided that (whether or not con-
structed by CHA) the same are made available for occu-
pancy by CHA to, and are occupied by, residents of the
City of Chicago who have applied for housing to CHA,
and provided [**8] further that all such Dwelling Units
comply with the provisions of Article IV of this order.

IV. Following the date of this judgment order CHA shall
not concentrate large numbers of Dwelling Units in or
near a single location. Without limiting the foregoing,
unless part of a development specifically designed to
assist in achieving the purposes hereof as to which the
Court by order shall have given its approval,

A. No Public Housing Project shall contain Dwelling
Units designed for occupancy by more than 120 per-
sons, except that if it is impossible for CHA to pro-
vide within such limitation Dwelling Units which it is
otherwise capable of providing, and if it will assist in
achieving the purposes of this judgment order, a Public
Housing Project may contain Dwelling Units designed
for occupancy by not more than 240 persons.

B. No Dwelling Units shall be located in any census
tract if, following such location, the aggregate number
of apartments and single family residences theretofore
made available to low-income, non-elderly families, di-
rectly or indirectly by or through CHA, in such census
tract would constitute more than 15% of the total num-
ber of apartments [**9] and single family residences in
such census tract; and

C. No Dwelling Units shall be provided above the third
story in any structure except for families without chil-
dren and except Leased Dwelling Units in a structure
in which the number of Dwelling Units aggregates no
more than 20 % of the total number of apartments in such
structure.

V. Within 30 days following the date of this judgment
order CHA shall file with the Court and serve upon
counsel for the plaintiffs evidence that CHA has modi-
fied its tenant assignment policy, adopted by CHA Board
Resolution No. 68-CHA-232, a copy of which is at-
tached hereto as Exhibit B, and its practices thereunder,
to include all Leased Dwelling Units as a single "lo-
cation” for the purposes thereof. Such policy and prac-
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tices, as so modified, shall be applicable until the further
order of this Court.

VI. Within 60 days following the date of this judgment
order CHA shall file with the Court and serve upon
counsel for the plaintiffs a tenant assignment plan. Such
plan shall include, but need not be limited to, provisions
having the following purpose and effect:

A. Such modifications, if any, shall be made in CHA's
tenant [**10] assignment policy and practices as will
assist in achieving the purposes of this judgment order.

[*740] B. New registrations on CHA's list of persons
desiring housing (the "waiting list") shall be temporar-
ily ended; a determination shall be made promptly as
to which registrants remain eligible for and still de-
sire public housing; intensive publicity shall then be
employed in such manner as effectively to inform low-
income families throughout the City of Chicago, includ-
ing present CHA tenants, that substantial numbers of
Dwelling Units will be made available in the General
Public Housing Area of the City of Chicago pursuant
to the provisions of this judgment order; and thereafter
the "waiting list" shall be reopened to new registrants,
including present CHA tenants who wish to apply for
Dwelling Units in the General Public Housing Area.

C. Not more than 50% of the Dwelling Units in all
Public Housing Projects shall be made available to el-
igible neighborhood residents, the remaining Dwelling
Units to be made available for occupancy in accordance
with subsection A of this Article VI.

D. Vancancies in CHA's Trumbull, Lathrop, Lawndale,
and Bridgeport projects shall be [**11] filled in accor-
dance with subsection A of this Article VI, except that
such tenant assignment plan may contain provisions de-
signed to assure that such projects do not become racially
segregated.

E. Suitably detailed information shall be regularly filed
with the Court and served upon counsel for the plaintiffs
showing CHA's compliance with the provisions of this
Article VI and such tenant assignment plan.

Following the filing and service of such tenant assign-
ment plan the Court will enter such further order as it
deems appropriate.

VII. Following the date of this judgment order CHA
shall file with the Court and serve upon counsel for the
plaintiffs, the Civil Rights Division of the United States
Department of Justice, and the Regional Administrator
of the Department of Housing and Urban Development,
the following:
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A. A statement of the following information respect-
ing each location for one or more Dwelling Units,
such statement to be filed and served not more than
10 days after any such location is approved by the
Board of Commissioners of CHA (or by the appro-
priate CHA officer or employee with respect to any
location not required to be approved by the Board of
[**12] Commissioners) and prior to the formal submis-
sion thereof to any other government agency or official
for consideration or action:

(1) a map showing boundaries, placement in relation to
adjacent streets and, where available street address;

(2) the area location (whether within the Limited or
General Public Housing Area);

(3) the census tract number;

(4) the white and non-white population of such census
tract;

(5) the aggregate number of apartments and single fam-
ily residences theretofore made available to lowincome,
non-elderly families, directly or indirectly by or through
CHA in such census tract;

(6) the aggregate number of apartments and single fam-
ily residences in such census tract as reflected by the
most recent census taken by the United States Bureau
of the Census, supplemented by such information with
respect thereto as is available to CHA from any other
government agency or official (but the statement need
not include such number if the number supplied with
respect to the preceding paragraph (5) is zero);

(7) the total number of Dwelling Units proposed to be
provided at such location;

[*741] (8) the number of structures, and the number of
Dwelling [**13] Units in each, in which such Dwelling
Units are proposed to be provided; and

(9) such additional data as will show that such proposed
Dwelling Units will be made available for occupancy
in conformity with the provisions of Articles III and
IV hereof, including without limitation, in the event
such proposed Dwelling Units would result in a Public
Housing Project designed for occupancy by more than
120 persons, information showing that the provisions of
subsection A of Article IV hereof have been met with
respect to such Public Housing Project.

B. Statements setting forth any change in the information
included under paragraphs (1), (2), (3), (5), (7), (8) or
(9) in a statement filed and served pursuant to subsec-
tion A of this Article VII, and covering the period up to
initial occupancy of all Dwelling Units at any location,
such statements to be filed and served not more than 10
days after any such change occurs.
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C. Statements covering the periods from the date hereof
until December 31, 1969, and from the date hereof un-
til the end of each calendar semiannual period there-
after, containing such data as will show that (1) all plans
for Dwelling Units during the period covered [**14] by
such statements have been in conformity with the pro-
visions of Article II hereof, and (2) all Dwelling Units
provided during the period covered by such statements
have been in conformity with the provisions of Article
III and IV hereof, such statements to be filed and served
not more than twenty days after the end of each calendar
semi-annual period beginning with such period ended
December 31, 1969.

VIII. CHA shall affirmatively administer its public hous-
ing system in every respect (whether or not covered by
specific provision of this judgment order) to the end
of disestablishing the segregated public housing system
which has resulted from CHA's unconstitutional site se-
lection and tenant assignment procedures. Without lim-
iting the foregoing,

A. CHA shall use its best efforts to increase the supply
of Dwelling Units as rapidly as possible in conformity
with the provisions of this judgment order and shall take
all steps necessary to that end, including making appli-
cations for allocations of federal funds and carrying out
all necessary planning and development; and

B. CHA is hereby permanently enjoined from invidi-
ous discrimination on the basis of race in [**15] the
conduct or operation of its public housing system,
including without limitation the "preclearance proce-
dure" described in the Court's Memorandum Opinion
of February 10, 1969.

IX. This order shall be binding upon CHA, its officers,
agents, servants, employees, attorneys, and their suc-
cessors, and upon those persons, including the members
of the City Council of the City of Chicago, in active
concert or participation with them who receive actual
notice of this order by personal service or otherwise.

X. This Court retains jurisdiction of this matter for all
purposes, including enforcement and the issuance, upon
proper notice and motion, of orders modifying or sup-
plementing the terms of this order upon the presentation
of relevant information with respect to proposed devel-
opments designed by CHA alone or in combination with
other private or public agencies to achieve results con-
sistent with this order, material changes in conditions
existing at the time of this order or any other matter.
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XI. The costs of this action shall be taxed against CHA, subject to the further order of this Court. [*742]

EXHIBIT A.
CENSUS TRACT NUMBERS

114 through 116
120 through 137

460 through 467
468

280 through 282 469-2Z

340 through 347 470

348-2 487

349-2Z 519-Z

350 through 352 520 through 521
353-2 524

354 through 355 527-2

357 through 362 532-Z

363-2 534-2Z

364 through 373 539-2

375-Z through 378-2 541 through 553
379 through 383 554-2

384-2 556 through 562
389-2 564-2

390-2 567-2

391 through 392 569-2Z

395 574 through 610
399-2 613-2

401-2 614 through 619
403 620-2

410-2 621-2

412 through 420 623 through 641
428 through 429 642-A

431-2Z 642-B

432 643 through 650
434-7 652

440 through 441 653-2

442-72 655

444 through 449 656-2

450-A 657

450-B 658-2

451 through 457 659 through 662

664

666 through 667

675 through 678
681-Z through 683-Z
685 through 686
687-2

688

690 through
695
697

711
717-%
719-2
720-2
723
803 through
852
855
858 through
861 through
867-2
868 through
897-2
898 through
903
905 through 911
912-A through 912-D
922
923-A
923-B
924 through 927
932
934 through 935

691

805

859

862

895

900

[**16]
EXHIBIT B
TENANT SELECTION AND ASSIGNMENT PLAN

Each applicant shall be assigned his appropriate place on
a community wide basis in sequence based upon date and
time his application is received, suitable type or size of
unit, and factors affecting preference or priority estab-
lished by the Local Authority's regulations. At a given

time, the applicant first on the waiting list shall be of-
fered a dwelling unit in accordance with the following
plan:

1. If at the time the applicant comes to the top of the
waiting list there are suitable vacancies in three or more
locations, the applicant shall be offered the unit at the
location that contains the [*743] largest number of va-
cancies. If the applicant rejects the first vacancy offered
he shall be offered a suitable unit at the location con-
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taining the next highest number of vacancies. If the
applicant rejects the second vacancy offered he shall be
offered a suitable unit at the location containing the next
highest number of vacancies. If the applicant rejects the
third vacancy offered he shall be moved to last place on
the eligible applicant list. When an offer of a suitable
vacancy is made to an applicant, there [**17] must be
a rejection of such offer before the applicant will be of-
fered another location. Thus, the offering of a unit at
the location with the second largest number of suitable
vacancies will not be made until the applicant has first
rejected the unit offered at the location with the largest
number of vacancies. The offering of a unit at the loca-
tion with the third largest number of suitable vacancies
will not be made until the applicant has rejected the unit
offered at the location with the second largest number
of suitable vacancies.

2. If at the time the applicant comes to the top of the
waiting list there are suitable vacancies in only two lo-
cations, the applicant shall be offered the unit at the
location that contains the largest number of vacancies.
If the applicant rejects the first vacancy offered he shall
be offered a suitable unit at the second location. If the
applicant rejects the second vacancy offered he shall be
moved to last place on the eligible applicant list. When
offers of suitable vacancies are made to applicants, there
must be a rejection of the first offer before the applicant
will be offered the second suitable vacancy.
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3. If at the time the [**18] applicant comes to the top
of the waiting list there is only one location at which
a suitable vacancy exists, the applicant will be offered
a unit at that location. If the applicant rejects the unit
offered, he shall remain at the top of the waiting list
until a second offer of a suitable vacancy can be made.
Should the applicant reject the second offer of a suitable
vacancy he shall be moved to last place on the eligible
applicant list.

In carrying out the above plan, should the applicant be
willing to accept the unit offered but be unable to move
at the time of the offer and presents clear evidence of his
inability to move to the Local Authority's satisfaction,
refusal of the offer shall not count as one of the num-
ber of allowable refusals permitted the applicant before
placing his name at the bottom of the eligible applicant
list.

In carrying out the above plan, should the applicant
present to the satisfaction of the Local Authority clear
evidence that acceptance of a given offer of a suitable
vacancy will result in undue hardship or handicap not
related to considerations of race, color, or national ori-
gin, such as inaccessibility to source of employment,
children's [**19] day care and the like, refusal of such
an offer shall not be counted as one of the number of
allowable refusals permitted an applicant before placing
his name at the bottom of the eligible list.
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Defendan:s. )
OQRDER
This matter coming on to be heard pursuan: =o plainsitey

tne scattezed site program (defined delow), due notice Ravisg
Seen jiven and the Court having heard the presenzations of =-e

Facties, :the Court makes the following findings of facs and

n
O
)

aclusions of law:
(A) The Chicago Housing Authority (the °*CHA®) has $2ined
s The

ian plainziffs’ motion for the appointment of a receiver

-eoe

reas=>ns which CHA has heretofore stated in this cause.

(3) This Court has concluded that it has no reascnadle
al=ernative but to exercise its inherent pover

own orders ané to so appoint said receiver for

site program in accordance with the provisions

= is zhe expec:ation of this Court that the agpoincment I 2 -

receiver will facilitate cooperation tezwesn Ile United States
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Suildings in such programs) and all CHA non-elde:! Y
nsusing develcopment programs which may in the £,
authcrzized by HUD ducting the pendency ¢f Civil Ac=izn Na.
84 C 1459.

WHZREFQRE, IT IS HEREBY ORDERED:

1. The Court herely appoints Daniel E. Levia and The

e o

adisas C:mpany jointly as zeceiver (°"Receiver®) o5 devel:z; azd
aininiszer %he scattered site program as effectively and
exyeditisusly as possible in compliance wizh the srders £ =n:is
<%, such appointment to be effective as cf =he Effective
cate (2efined below). Until the Effective Date, CHA shall
csatinue to be responsidle for implecmeatiag the scatterced s.:e
pregram ia compliance with the p:%o: orders of this Courss. ©Cn

~@ Effective Date CHA shall turn over =2 the Receliver

-
-es

b

s being

possessicn and control of the Uncsmpleted Units,

understocd, however, that title to tne Uncempleted Units srall

cemain i{n iho name of CHA.

2. ~me Receiver shall have and ezercise all powerls <

respecting the scattered site progaa necessacy an2 o

~e develzpmenz and ad=iniscrazicn cf such pregoam, ing.sding:



smd 22122 329 fumicn s.s
‘ ® SIlers i .-
- - e Y4 p
~3<7%, n2.edling wimnoot limitaciaa S-2m
over SeSNL8§.3n T3 EUD at
azslizazizns £z funding, &
SFa.izaz.cs 23k Ty 5 ve.crTent prcs
Sing, develzzmen: FY-37ATS and stces
A - -
‘----e-:s v s.: 1 - -
r o oesl SiTe S@.ectidn and azguisitisa “BS.uding

arp-iTadle laws and czdinances; and

(3) Carzrying out the dezez2inazions so zade,
witlhout limitation (i) negotiazing and executing any ssn:z:ca
Sr otlNer I3oCuments necessary or appropriace %o izplezen: :ne
scattered site program, (ii) empleying, cansferzing and
d;s:na:q;ng'stalt for thne scattered site program, (iii) pursnas-

1ng insusance insuring the Receliver, and the inteces: 2f ZHA ¢
feasidle and availadle at no additional cost, agains: liazilizy
£z such zisxs and in such amounts as the Receiver and TU0 small
£zom tize o tize agree upon, (iv) =anaging and ad=iniszezin

suildings included within the scattered site prograa prisr 2

tne =uznover thereof to tne CHA in acsorcance witn pPacagragh §

:cnacili:a:idn of dwellfng units and retaining zhe servises =£

"

such personnel, cansultants, atiorneys, accountants and ctne
Professicnals, as ace detecrmined by the Receiver 0 e

~ecessacy and apgpropriate tO iZp.ezent tne scazzeced s.te
.
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with scme or all of the provisisns ses farem ia *me A
- . waes - e -e .-.-- a-
ContriSutions Contracts heretofz:e encered in%0 tetween U -
PRTR - < R "o a‘-.-

PuSlic Housing Agencies No. 7460.3, the HUD pPubli= Hausi=
ceve.cpment Handbook No. 7417.1, or other applizadle rules anma
Tegulazicsns, or applicadle laws 27 crdinances,
tle Receiver, the requirezents of such agreemends, provisisns
laws, crdinances, rules and regulations be mcdified, if :=ne

Receiver dg:c:nincs that compliance therewith would te cos:ly,
inefficient or otherwise impede or restzict its adilisty =5 zaccy
w% this Courst's orders. Nothing contained hecein shall :e

deemed =5 constitute a detezminaticn 5y the Csurcts, 27 e

cansens O0r an acknowledgement by HUD or CHA, that the Ccucst has
the jurisdizctsiqn or authority to grant any of the f2:ze52in;
celief.

4. The Receiver shall have no cxligation 22 make iny
expenditure except from funds proviled by HUD ia acsordance wiza
procedures te be agreed upen between H.D and the Receiver. The

Receiver shall keep separate accsunts for costs facuscsed in
csnnectisn with the scattered site program frem and after e
cffqczive Sate. The Receiver shall not De responsic.e

- ian immicegd
Paymenz cf any costs oFf serfocmance ¢f any odlijat:icns iagurres
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f3. Netwithstanding --e
{crezcing, the Receiver shall nc: =¢ ‘esgonsitle fz2: (:
ccmpllance with the provisisns of any ACC wish Tespes:t o
n5s and sites previously acguired or camplezed Sy CHA
excep;: :hcse descrided in EzRidit A, or (iv) any ac: s:
c=ission of CHA either before or afzer the Effective Site.

g The Receiver shall prsz=gtly tuzn over %5 CHA, a4 cHA
shall accept, any building withina the scattered site pri3ranm
upon cempletion of construction or rehadilitation of eazh suzx
suilding. ‘For purposes herecf, sudject o the reiscnile
approval of HUD, constructioa or rehadilization of 3 building

shall e deened %o e completed when the Receiver's ;rsiecs

cchitect detezmines that such Sulilding is ready faz scsurancy,

2d, if :cqgirg? by applicable law or ordinance, a1 cartifizaze
cf occupancy has been issued for such building.

§. The Receiver shall prnpar; TepoOrts resyecting :he
scatus and implementation of the scattered site program as <!
-ne end of each month in the year 13987, commencing with e
=onth of Septexzder, 1987, and thereafter quacter.y as -4
March 31, June 30, Septemder 10 arnd December Il of each vear.

Zzpies cf the same shall e filed wizh zhe Court and secved oo

i
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8. Thneze shall be paid to zne Receiver
Sy EUD pursuant to the ACC orf Annual Contziduczi
entezed 1230 Detween tne Receiver and ETD, oz by CHA

appropriate, (1) all dizect costs and expenses reascrac.ly

,‘
2
0

ncuszed Oy the Receliver in connection with the perforzance oY
tne Receilver of its duties pursuant nereto, ({i) =0 zhe exce~=

noz 1ncluded in clause (i), & pro-rata snare of all sala:zy,

0O

czpensation and other direct costs of those employees 2f Tre

HH

ad.%a: Zsmpany (other than Daniel EZ. Levin, James ?. McHugn

Twilwy e

and Couglas R. Woodworth), James McHugh Consgtrucsion Co. (s2n

than Jazes P. McHugh) or other entities which are affiliaczes

oz con=colled either directly or indizectly oy the Receiver, wio

0

LY

a> =ne dizection of the Receiver p;::o:m services on zerall =
-~e scattered site prograa, for zhe actual time Zdevcted 2y sa:id
mployees to the perforaance cf services for znhe scatteced site
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cezecrnined in aczacdance with PAZa37a70 S feresf. “—xa
will set 2 Teascnalle fee wizh respec: o tulnkey
Cevelspments. The Cours heredy Zezermines thas
Sategory of expenditures £3r which the Receiver snall -

d to reizzursement are all cos:s, expenses and
tilabilities (izcluding reascnalle attommeys' fees and --u- *
Scsts) reascnalbly incurred or sustained 2y the Receiver by
Teassn of the perfarmance Dy the Receiver cof its duties
pursuant ts the provisions herec? to the exteat said casss,
expenses and liabilities are not zavered By :=he insurince
descri-ed in Paragraph 2(d)(ili) above.

9. Notzhing in this Orzder shall (i) preclude o: cest:cic:
the Receiver Or any parcty herezo f:-:c3 asserting any claims
against the Receiver of any other party here:o for any sattes
in esnnection with the scattered site prograz cr cthervwise;
Frovided, hoqu.: that the foregoing srhall oot csnstitute 3
waiver Dy the Receiver orf any ctxer pacty of any cefense wnich

it may have-%o such claim, including, >but not limited %9, 23

N elaim,

(3]
0

defense by the Receiver that i® enjoys immunity f:om su

addisien

(1i) obligate HUD to furnish funds to the Receiver i

' TP B - - « 4
=2 any funds which HUO would otherwise e cbligated 2 provice



- - - 3 -w.. - - - .
S3 SFA Ty virtie of any previsus sides ae .. -
R eemls =¢ SS5%as,
wise, 5S¢ (iil) cconszizize 3 Zdeser=imje:a
5 celelInMinanian Sl tme gmz_mn -t

Sumds @nigh HUD is s3lisazed

- £. .
- --:-‘-.s: :Y ‘J‘.::e - & So=n

rTevisys 2IZers 07 stherwise.

-2. The Receiver is = fely exzused f:2m S2mplying wits 3
wwipga) ey .- £

5(3) of =he Civil Rules of the “nized States Sigeciss ~a .
-8 waISTeCs 22T f--

shall Se tRe date upon which the Receiver has filed wisy =n:g
Court and served upon the parties here%s a notize siznilyin
Slat t2e Receiver is satisfied that there is in fs:ze :=re
insurance caverage referred to in Pazagraph 2(5)(iii) azeve.
2. Except as and to the exteat specifically provided in
this Order, this Court's judgment orders previously en:zered
herein, as previously modified, remain in full fsrze and effe--.
The Court retains jurisdiction of this matter f3: all pucposes.

luding enforcement and issuance, upon projper notice and

in

(}]

motisn, of orders modifying or supplementing =he %er=s ¢ =his

ocder upon the presen’ation of relevant informaticn cr material

changes in conditions existing at the time of :this order cr any

other Tatter.

Cnited Stazey Oist:ict Julse

Auguset _LEL_. 1587 .
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. 2 o ik

PE fcr zhe empowerment cf regidents zf seve
Finally, the Comm

g X
ignated as HOPE VI, HOFE

_—
ee Ras inciuded s32C., 208
Or the empcwerment 2f res:dents =

ng. HOPE VI .s an at:zem

n HOPE VI, has adcpted an empowerment strategy
elf-sufficiency and self-responsibil: z
h the residents and political leaders cf
s o er to develcop strategies that
areas 1nto productive resident:ial and commercial cent
The goal of HOPE VI is three-fold: (1) Shelter to el:minate dilap:dated, and
in many instances, dangerous structures that serve as hcmes for
thousands of Americans; (2) self-sufficiency to provide residents .n these areas
with the opportunity to learn and acquire the skills needed to achieve
self-sufficiency; and (3) community sweat equity to instill in these Amer:zans
the belief that with economic self-sufficiency comes an obligazion to
self-responsibility and giving back something to ocnes commun:ity.

The Committee recognizes that these goals are, in fact, ambizious cnes, zhat
will not be realized through the enactment of HOPE VI alone. Nor will they be
achieved wizh a large grant program that simply guarantees all urb centers,
and ctheir residents, with funds to conduct business as usual. But by making the
program competitive among the Nations largest cities, HOPE VI seeks o g:ive
zhose areas with the best proposals an opportunity to begin this ctransfcrmaz:icn
crocess

The major components of HOPE VI are as follows:

First, el:gibility. Funds would be made available for up o 15 cities :in
amcunts up to $50,000,000 per recipient. Eligible applicants woculd :include any
2f the Naticns 40 most populous cities, Or a city whose housing authority 1
included on the Departments troubled housing authority list as of March 31,
1992. In providing eligibility for these troubled authorities, the CommiItee has

:ncluded authority for the Secretary to deny eligibility to any housing
autherity on the troubled list that i1s not making, in the judgment of cthe
Secretary, substantial progress on matters that would eliminate their troubled
status. Cities would be selected on a competi:tive basis upon the submission of
an application that complies with the goals of HOPE VI as enumerated above.

Second, empowerment strategy. Awards would be selected by the Department, :n
conjunction with the Commission on National and Community Service, on the bas:.s
cf which applicants most effectively propose a strategy that meet the three
goals set forth for HOPE VI: shelter, self-sufficiency, and community sweact
equity. Proposals would have to be consistent with the comprehensive affcrdarie
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I
e cluzg S e

Ncz -eSS a I ent ¢© equested by given authgricy wousd
;a-e zo go £cr shelter. The maximum number cf public housing unizs invo.ved
-ould be up te 500. In eliminating these severely distressed and cbsclece
—rocects, the housing authority would have to provide one-third cf zne
;gp-a:emen: units through the use of section 8 cerzificates. The balance =2f =--e
un:ts could be replaced through either tradizional replacement means, :nc.ud:-=z
major reccnstruction and scattered-site developmenz, or through Nehem:iah-.:ke i
nomeownershlp Cpportunities

Fourth, self-sufficiency and community sweat egquity. The Committea beliavag
chat providing :ndividuals and families with adequate shelter or a hcme =5 own
:s, by i1tself, not enough to transform these distressed areas. Inscead, =he
~it.zens 1n these areas must be given the chance to acquire skills -na- wi-l

make them economically self-sufficient. And once sel‘-suff;cze“., they must
understand that reinvesting 1n ones own neighborhood and communizy :s a
ccrnerstone of good citizenship. As a result, up to 20 percent of the fund

grovided to each city can be targeted to self-sufficiency and communizy swea:
equlty Or community service activities. All applications must contain some
request £or bcth categories, with a commitment to provide a non-fFederal match cf
.5 percent for funds used for these two purposes. No application can be funded
unzil and unless they have been approved by the Commission on Naticnal an
Jommunaty Service.

(a) Self-sufficiency. Public housing residency, for many reascns w
~ast twoc decades, has all too often become a way of life, 1nstead cf
a betzer way of life. As a result, each housing authority must use a
che funds :hey receive for self-sufficiency support services and :tra

ol

o p )
iTtahin the

inzng for
regidents. igible activities include those authorized through the Gateway
Program prov‘ded in the family support center legislation. They ;nclude, but are
nct limited to, literacy training, job training, day care, youth activities

3

53 uding Boys Clubs and Girls Clubs), appropriate heal.th services, personal
management skills, community policing or security activities, and drug

eatment. Particular attention should be given to program applicants to
fering literacy and job training skills, since they address what are

requently considered the largest .mpediments to full employment.

By providing funds directly to the autheority through HUD, the Committee has
Frovided an administrative one-stop shop that seeks to avoid :he current
administrative maze and expense that plagues many efforts to bring supportive
services to distressed urban areas. Housing authorities can utilize existing
Service programs 1n a particular State or municipal jurisdiction so as to avoid
duplication of effort. If tenants are relocated out of the designated area as
Part of a citys replacement unit strategy, the Committee wishes to make clear
7at these :ndividuals remain eligible for the services provided by the housing
authcrity under Hope VI.
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whi.e zhe grocgram weuld nct be mandatory for all res:idents 1o the affazcad
~susing Sevelcpments; the {ommissicn on National and Communiczy Serwize, zin
2 a rcaticns seek:ing funds, would be expected =2 carefully rewviaw =ne
res: ne pars: that would be :ntegrated :nto z-ese serw.-e
crograms Speczal atitent: \ be given to the comprenensive nature z£f =z:ze
;::;e::s acprcach, as to quality and i1nmnovatizn. This communicy service
;:ﬁ;cne:: czuld include any number of models: youth conservaz:izn oop el
scnccl-cased service programs like literacy training, sweat egquizy .niTiatives
1i1ke habxztat £or humanity, or other community service type act:ivities. These
accivit:ies should build upon existing community service programs, buZ == -8
essenz:al that res:dents of distressed housing be the substant:al garziz:ipancs
:n the compcnents that will be funded through HOPE VI. In the preparaz:cn cf che
noz.ce cf fund availabil:ity, HUD shall rely heavily upon the Commissizn fzr
preparing the section on community sweat equity.

The Ccmmittee strongly believes that the community service component cf =zhe
grogram, coupled with the gateway type services, administered through a single
source, offers a distinct and credible alternative from programs cffered fcr
d:stressed areas 1in the past. It 1s the Committees belief that zhe ezhic cof
service should be i1nstilled as a core value of those citizens who will
direczly benefit from the resources provided under Hope VI. Iz 13 service =2
cthers 1n cnes own community that helps broaden i1ndiv:iduals and fam:l.es stake
1n ones ne:ghborhood, ones city, and ones country.

The Committee has included a provisiocn that requires the Depar:tmenz o .ssue
the NO £

r Hope VI within 90 days of the enactment of the Apprcopr:acz:c
caticns due from potential recipients no later than 180 days £rom the

cf z—ne NOFA. The Committee has also given the Department zhe aucth

zc withdraw uncbligated balances of funds made available to a r

e
mmunity who does not proceed in a manner consistent with the p

Mutual housing. The Committee has also included bill language earmarking nct
.ess than $10,000,000 of HOPE II funds for mutual housing asscciat:cns and other
crganizaticns in the Neighborhood Reinvestment Ccrporations neighborworks
network. This 1s consistent with the 1992 program approved by the Congress.

The Commitzee has also included language that would require the Department to
reduce, :f necessary, HOPE I, II, and III cn a pro rated basis to meet the f.rs
S100,000,000 shorzfall in section 8 contract renewals in fiscal year 1993.
annual contr:ibutions for assisted housing (including rescissicn and transfer cof

funds)

-
-

Appropriazicons, 1992 $8,070,201,000
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Minute Oroer Form (06:97)

United States District Court, Northern District of Illinois

Name of Assigned Judge
or Magistrate Judge

Marvin Aspen

Sitting Judge if Other
than Assigned Judge

Date/time recetved 1n

central Clerk’s Office mailing deputy inruals

CASE NUMBER 66 C 1459 DATE 5/6/1999
CASE Gautreaux vs. CHA
TITLE
[In the following box (a) indicate the party filing the motion, ¢.g., plaintiff, defendant, 3rd party plaintiff, and (b) state bnefly the
nature of the motion being presented.]
MOTION:
DOCKET ENTRY:
(1) 8 Filed motion of [ use listing in “Motion” box above.]
(2) £3 Brief in support of motion due
3) O Answer brief to motion due . Reply to answer brief due
4) O Ruling/Hearing on set for at
(5) O Status hearing[held/continued to] [set for/re-set for] on set for at
(6) O Pretrial conference[held/continued to] [set for/re-set for] on set for at
(7 O Trial[set for/re-set for] on at
(8) O [Bench/Jury trial] [Hearing] held/continued to at
) O This case is dismissed [with/without] prejudice and without costs[by/agreement/pursuant to]
O FRCP4(m) 0O General Rule 21 OFRCP41(a)(1) 0OFRCP41(a)(2).
(1) N [Other docket entry] ~ Lakefront Community Organization’s motion for clarification is granted.
(11) = [For further detail see order on the reverse side of the original minute order.]
No notices required, advised in open court. Document
’ Number
No notices required. T
4 Notices mailed by judge’s staff.
Notified counsel by telephone. e
Docketing to mail notices.
Mail AO 488 form. ki ity B
Copy to judge/magistrate judge.
5/6/1999
date masled notice
courtroom
GL deputy’s GL
mitials
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(Reserved for use by the Court)

ORDER

Lakefront Community Organization (LCO) has asked that we explain our earlier ruling denying
its Second Motion to Intervene, as our first minute order stated only that the motion "is denied.” This
order sets forth the requested clarification.

We denied LCO’s motion to intervene because to grant it would have been futile. LCQO’s
Intervenor Complaint asks that we order the CHA and the Gautreaux Receiver to secure funding from
HUD, obtain control of land, and build housing, all within 10 months and all pursuant to the terms of
a 1995 contract between LCO and CHA. The problem is that the requested relief must come from the
Receiver, and the Receiver was not a signatory to the deal. Or, to put it differently, because of the
Receivership Order the CHA did not have the authority to enter into a contract concerning the
development of non-elderly public housing — the Receiver’'s domain — and it did not have the authority
to contract on the Receiver’s behalf. (This principle is set out in greater detail in an order dated August
12, 1998.) Those parts of the contract concerning the development of non-elderly public housing are
unenforceable, so to allow LCO to intervene to attempt to enforce them would have been a waste of
time.

The motion for clarification is granted. It is so ordered.

WN R

Minute Order Form (06/97)
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FOR DOCUMENTS REFERENCED IN CHA'S MEMORANDUM

IN SUPPORT OF MOTION TO STAY ORDER PENDING APPEAL

EXHIBIT

A

EXHIBITS TO MEMORANDUM IN SUPPORT OF
APPELLEES’ MOTION TO DISMISS APPEAL (PL Mem. MTD)
(FILED IN SEVENTH CIRCUIT ON APRIL 13, 1998)

DOCUMENT

Memorandum Opinion and Order
(dated February 23, 1998, docketed February 25, 1998)

Chicago Housing Authority’s Emergency Motion To Clarify
Injunction, filed September 30, 1998

Reply Memorandum In Support Of CHA’s Emergency Motion To
Clanfy Injunction, filed January 16, 1998

Transcript of Proceedings - Status Before The Hon. Marvin E. Aspen
(February 10, 1998)

Plaintiffs’ Response To CHA Emergency Motion To Clanfy
Injunction, filed December 19, 1997

Motion For Further Relief and Memorandum In Support of Plaintiffs’
Motion For Further Relief (without exhibits), filed March 18, 1998
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RESPONSE TO APPELLEES’ MOTION TO DISMISS APPEAL (MTD App.)

-
>
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(FILED IN SEVENTH CIRCUIT ON APRIL 27, 1998)

DOCUMENT
Appellants’ Docketing Statement, filed Apnl 2, 1998
Appellees’ Docketing Statement, filed Apnl 13, 1998

Memorandum In Support Of The Chicago Housing Authonty’s Emer-
gency Motion To Clarify Injunction, filed September 30, 1997

Excerpt of S. Rep. 102-356
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Response Of The United States Department Of Housing And Urban
Development To Chicago Housing Authonity’s Emergency Motion To
Clanfy Injunction, filed October 20, 1997
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CERTIFICATE OF SERVICE

I, Nancy Eisenhauer, an attorney, hereby certify that on Friday, June
11, 1999, I caused a copy of DEFENDANTS-APPELLANTS' PETITION FOR
REHEARING to be served via hand delivery on counsel listed below:

Alexander Polikoff, Esq.

BUSINESS AND PROFESSIONAL PEOPLE
FOR THE PUBLIC INTEREST

17 E. Monroe Street, Suite 212

Chicago, Illinois 60603

Michael L. Shakman, Esq.

Barry A. Miller, Esq.

MILLER, SHAKMAN, HAMILTON,
KURTZON & SCHLIFKE

208 South LaSalle Street, Suite 1100

Chicago, Illinois 60604 ,
/s /
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Nancy Eisenhauer



