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N THE SUPERI OR COURT FOR THE STATE OF ALASKA

TH RD JUDI Cl AL DI STRI CT

PLANNED PARENTHOOD OF ALASKA, )
JAN WH TEFI ELD, M D., et al. )
)
Plaintiffs, )
)
V. )
)
STATE OF ALASKA, )
)
Def endant . )
)

Case No. 3AN-97-6014 C
DECI SI ON' ON' REMAND

| . | NTRODUCTI ON

The plaintiffs Planned Parenthood of Alaska, et al. filed this
lawsuit challenging the constitutionality of the Al aska Parental
Consent Act, Alaska Statute 18.16.010 et seq. This court granted
summary judgnment, ruling that the act was wunconstitutional. The
State appeal ed and the Suprene Court remanded the case to this court
for an evidentiary hearing. State v. Planned Parenthood of Al aska,
35 P.3d 30, 46 (Al aska 2001).

It is inportant to understand the issue presented on remand by
the Al aska Suprene Court. The issue is not whether it is beneficial
for loving and caring parents to assist and counsel their children
through difficult situations. The answer to this question is always,
“Yes.” Further, the Act does not prohibit parents from fulfilling
their parental responsibilities. Rather, the narrow question in view
of the Suprenme Court’s determnation that privacy is a fundanental
constitutional right, is whether it is permssible to selectively

burden the exercise of the privacy right by requiring wonen under age
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17 to seek parental or judicial consent before obtaining an
aborti on.

Under the Alaska Constitution, mnors have the sanme fundanental
right to privacy over their reproductive choice as adult wonen. |d.
at 40. Therefore, this court nust evaluate whether the State has a
conpelling interest in enforcing the parental consent statute and
whether the statute is properly tailored to pronote the State's
interest by the |least restrictive neans possible. |d. at 32.

In accordance with the Suprenme Court’s instruction to conduct an
evidentiary hearing, this court has accunulated and considered a
substantial body of evidence, and applied the well-defined equal
protection standard articulated by the Supreme Court to the facts.
Havi ng evaluated the evidence, these are the court’s *“Findings of

Fact and Concl usi ons of Law.”

1. FI NDI NGS OF FACT

A | nt roducti on

The State asserts several state interests. Those identified in
the Statenent of Legislative Purpose are: (1) protecting mnors
against their own inmmaturity; (2) fostering the famly structure and
preserving it as a viable social unit; (3) protecting the rights of
parents to rear children who are nenbers of their household; and (4)
protecting the health of m nor wonen. Ch. 14, 81, SLA 1997.

In addition to the stated Ilegislative purposes, the State
contends that the legislation will: (1) protect the health of mnor
wonen by protecting them from their immature decision making; (2)

protect the health of mnors by ensuring mnors nmake informed and
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intelligent choices about their abortion providers; (3) protect
the health of mnors by ensuring mnors give informed consent to
abortions; (4) protect the health of mnors by ensuring mnors give
conplete and accurate nedical histories; (5) protect the health of
mnors by ensuring mnors receive adequate post-abortion support and
observation; (6) protect the health of mnors by protecting mnor
females from physical and sexual assaul t; (7) pr ot ect t he
constitutional rights of parents; (8) preserve the integrity of the
famly as a viable social wunit; (9) preserve the rights of mnors
and/or parents to pursue a civil action; and, (10) pronote the soci al
benefits of reducing teenage high risk sexual activity.

Many of the interests that the State asserted at trial are
interrelated, as they conbine a nmeans to achieving an interest with
the interest itself. For instance, the State argues that there is an
interest in obtaining accurate and conplete nedical histories, but
al so argues that conplete and accurate nedical histories are a neans
to achieving the end of protecting the physical, enotional and
psychol ogi cal health of mnors. To the extent that sone interests
are related and dependent, they have been conbined into a single
category where appropri ate.

Accordingly, this court wll discuss the followng State’s
interests: protecting mnors from their own immturity; protecting
the health of mnors; preserving the integrity of the famly,
including protecting the rights of parents; preserving the rights to
a civil action; and, pronoting the social benefits of reducing
teenage high risk sexual activity. Lastly, the court wll address the
burdens i nposed by the judicial bypass procedure.

Wthin each category of clained state interest, this court has
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made findings and conclusions relating to: (i) the nature and
inportance of the interest; and (ii) whether the Act appropriately
furthers the interest.

B. Protecting mnors fromtheir own immturity

i. The Nature and | nportance of the |nterest

This court finds that the State has a conpelling interest in
protecting mnors fromtheir own inmaturity in making sone deci sions,
based on the follow ng findings:

1. In general, mnors are |less mature than adults and |ess
likely to make decisions that take into account both short-term and
| ong-t erm consequences.

2. Adol escence is a period when a person’s enotional and
intellectual abilities fluctuate. Mnors tend to be nore inpulsive
nore accepting of risk, and nore self-centered. Brain nmapping
technology shows that the brains of adolescents are undergoing
changes.

3. The capacity to becone pregnant and the capacity to nake
mat ure deci sions are not necessarily rel ated.

4. Placing a minor in a position to nmake adult decisions puts
t hem under stress. In general, the younger the mnor, the greater

t he stress.

5. Al t hough a rare occurrence, mnors as young as 10 can get
pr egnant . An unpl anned pregnancy is a stressful event for wonen.
Decisions relating to an unplanned pregnancy will require the mnor

to make decisions that will have | ong-term consequences.
6. A mnor is less able to evaluate the enotional
financial, and educational or vocational inpacts associated wth

pregnancy or abortion, as well as the inpacts on her relationship

http://www.alaskabar.org/opinions/ ACF6455.htm 1/18/2007



Planned Parenthood Page 5 of 29

with her famly and the inpregnating nale.

7. The immaturity of mnors is a cause of unplanned teenage
pr egnancy. Teenage pregnancy and teenage parents contribute to
several social problens.

8. The maturity of a person is individualized, but generally
the younger the mmnor, the l|less equipped the mnor is to make
i nportant deci sions.

9. M nors under age 17 are not equally nmature or i nmature.
For mnors age 10 or 11, protecting the child from their own
immaturity can be a conpelling state interest. As the mnor
approaches the age of mmjority, the State interest is no |onger as

conpelling but is still an inportant state interest.

ii. Does the Act Appropriately Further the Conpelling
State Interest?

Having found that protecting children fromtheir immturity is a
conpelling state interest, this court nust next address whether the
Parental Consent Act serves the State interest and is the |east
restrictive alternative to neet that end.

10. The Act applies to all wunmarried, unenmancipated m nor
wonen under the age of 17. It does not apply to emancipated or
marri ed wonen under age 17

11. No persuasive evidence was presented to suggest that a
material distinction exists between the maturity of 15, 16, 17, or
18-year ol ds. Furthernore, it is difficult to generalize about 11,
12, and 13-year olds because there is very little conclusive evidence
in the | ower age ranges addressing the pregnancy/abortion question or
other nmedical decisions. Younger mnors are less likely to get

pr egnant . Younger mnors are nore likely to voluntarily involve a
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par ent .

12. Ceneral i zations about how an age group nakes decisions
are not necessarily an accurate predictor about how individuals
within that age group will neke a specific decision. Decision-making
capability is domain specific. The pregnancy deci sion-nmaking process
is unique. The generalizations that mnors are nore inpulsive, |ess
future oriented, and nore enotional in their decision-nmaking are
based on research and comon experience not specifically targeted
toward the pregnancy/abortion deci sion.

13. All  pregnant mnors neke a decision as to their
pr egnancy. Sonme mnors nake affirmative decisions: to carry the
pregnancy to term to seek prenatal care; to involve their famlies
or friends; or, to have an abortion. Oher mnors passively address
the issues that surround pregnancy:. not evaluating the options; not
seeki ng prenatal care; and not involving parents and friends.

14. A mnor’s pregnancy will reach a stage where it becones
i npossible for her to hide the fact that she is pregnant; although
in very rare instances, a woman may be able to hide signs of being
pregnant until delivery, or wuntil it is either nedically unsafe or
too late to get a |l egal abortion.

15. There is no qualitative difference between the maturity
necessary to decide to carry a pregnancy to term and the maturity
necessary to decide to have an abortion. The evidence does not
support any difference between the nmaturity |levels necessary to nake
ei ther decision. Sone support exists for the proposition that mnors
who act passively regarding their pregnancy are |ess mature than
t hose who respond affirmatively.

16. The devel opnent of brain mapping technology is in its early
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stages and no evidence exists that this technology has been
applied to the pregnancy decision. The scientific community has not
drawn any definite conclusions about how the still-developing brain
of a mnor affects the pregnancy/abortion deci sion.

17. The assistance of a conscientious and caring parent
woul d be an asset to a mnor making a pregnancy decision. A mnor
with a healthy parent-child relationship will nore likely involve the
parent in inportant decisions. Younger mnors are also nore likely
to voluntarily involve parents in a pregnancy deci sion

18. Not all parents are conscientious and caring or even
able to help a child in making inportant decisions. Dysf uncti onal
famlies exist in our society, including parents who are addicted to
drugs and al cohol and mnors who are the victins of physical, sexual,
and enotional abuse.

19. M nors who do not voluntarily involve their parents in
their decision to get an abortion tend to denonstrate traits such as
being future-oriented, having greater sense of self, having sone
degree of financial independence, and being able to navigate the
health care system and a judicial bypass system These traits nmay be
considered to be evidence of maturity.

20. The decision to carry the pregnancy to term has as nuch,
if not nore, long-term effects on the life of the mnor than the
decision to have an abortion. To the extent that mnors are |ess
mature than adults, they are less able to consider the long-tern
effects and demands of notherhood.

21. The Act treats the decision to have an abortion
differently than the decision to carry the pregnancy to term because

it only requires parental consent to have an abortion.
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iii. Concl usion

Based on the preceding findings of fact, this court concludes
that the Alaska Parental Consent Act is not the least restrictive
alternative to further the conpelling state interest of protecting
mnors fromtheir own immaturity.

Passing the parental consent law to protect mnors from their
own immaturity arbitrarily treats the decision to termnate a
pregnancy differently than the decision to carry to term The
maturity |level necessary to nmake either decision is the sane, and the
Parental Consent Act is under-inclusive. |If a mnor is too inmmture
to evaluate her pregnancy choices, then she is too immture
regardl ess of what decision she nmakes.

Furthernore, the Act is over-inclusive in making a distinction
between the maturity |level of 15 and 16-year olds, and the maturity
|l evel of 17-year ol ds. As evidenced by the judicial bypass
provision, the |legislature acknow edges that sonme mnors may be
mat ure enough to make a pregnancy decision. |In states with judicial
bypass procedures, judges approve nearly all of the petitions because
[1]

Al though this court finds that protecting mnors from their own

the mnors are mature enough to nake their own deci sion.

immaturity in making inportant decisions is a conpelling state
interest, the Parental Consent Act is not narrowy tailored to

achi eve that interest.
C. Protecting the health of mnors

i. The Nature and | nportance of the |nterest

a. The Physical, Enmotional and Psychol ogi cal
Health of M nors

This court finds that the State has a conpelling interest in
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protecting the physical, enotional, and psychol ogical health of
m nors, based on the follow ng findings:

22. Physical risks associated wth abortions are nunerous.
Preexi sting maternal health conditions can conplicate the procedure.
Short-term physical risks associated with abortion include: bleeding,
i nfections, damage to internal or gans, retained products of
conception, anesthesia related conplications, and death.

23. Long-term physi cal risks associated wth abortion
i nclude risks in subsequent pregnancies of pre-term babies, low birth
wei ght babies, placenta previa, sterility or loss of fertility.
O her associated risks include an increased risk of breast cancer, an
increased risk of death by homcide, and an increased risk of death
by accident. It is difficult to generalize the long-term risks
[2]

24. Simlarly, it is difficult to generalize the enotional

associated wth abortion because of intervening factors.

and psychol ogical risks of abortions. Physiological and enotional
risks of abortion include: depr essi on, post-traumatic stress,
suicidal ideation, increased risk of suicide, psychiatric adm ssions,
and substance abuse.

25. Physical risks associated with pregnancy and childbirth
are nunerous. Preexisting maternal health conditions such as
di abetes, seizure disorders, bleeding disorders, hypertension, heart
di sease, and asthma, can conplicate pregnancy. Al so, conplications
can arise during pregnancy including: gest ati onal di abet es,
pregnancy-i nduced hypertension, over-distension of the uterus,
post partum henorrhage, and respiratory conditions. It is difficult
to generalize the physical risks of pregnancy and childbirth because

the risks are nunerous and are influenced by preexisting and post-
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pregnancy heal th conditions.

26. For the sanme reason, it is difficult to generalize the
enotional and psychological risks associated wth pregnancy and
chi | dbirth. Wnen who carry a pregnancy to term are at risk of
psychiatric illness such as postpartum depression. A full-tern
pregnancy is also associated wth depression. The enotional and
psychol ogi cal risks from an unwanted pregnancy are higher than for a
desired pregnancy. Forcing a woman to carry an unwanted pregnancy to
term may have negative enotional and psychol ogi cal consequences. The

children of unwanted pregnancies are at high risk for abuse, neglect,

mental illness, and deprivation of the quality of life
27. Havi ng parental i nvol venent my or may not be
benefi ci al . Many mnors tend to inaccurately predict their parents

reaction to stressful news. Mny parents are supportive, |oving, and
hel pful to mmnor children in stressful situations. On the other
hand, there are parents who are not supportive and who are abusive,
and a mnor’'s fear of telling her parents about a pregnancy is often
| egitimate.

28. Forcing a mnor to consult sonmeone who is abusive or not
supportive may have negative consequences. Forcing a mnor to carry
a pregnancy to term against her wi shes nmay have negative
consequences. Forcing a mnor to go through the judicial bypass
system may have negative enotional consequences because it may cause
her to feel as though she does not have control over the decision,
conprom se her privacy, and/or stigmatize her decision.

29. The need for post-abortion or post-operative care is
directly related to the State’s interest of caring for the physica

health of the mnors. It is inportant that patients follow abortion
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post - procedur e i nstructions and noni t or t hensel ves for
conplications. This applies both to abortion and for other invasive

medi cal procedures.

30. When patients delay seeking care for conplications
followng an invasive nedical pr ocedur e, it could result in
hospi talization and/ or coul d be 'ife-threatening. Thi s

general i zation applies to abortion.

31. M nors who do not tell their parents about the abortion
and then experience conplications nmay delay seeking nedical care and
may try to hide conplications from the abortion. Del ays in seeking
treat nent may Increase the severity of the conplications,
particularly in the case of infection and bleeding. These
conplications can have serious |long-term consequences including

sterilization and possibly death.

32. The risk of post-abortion conplications is relatively
smal | . O the mnors who will choose to have an abortion wthout
voluntarily informng their parents, very few wll suffer post-
abortion conplications. O those, even fewer wll neglect to seek

pronpt nedical treatnment for the conplications.

b. | nformed Consent

This court finds that the State has a conpelling interest in
ensuring that doctors obtain inforned consent from their mnor
patients contenplating pregnancy-related decisions, based on the
foll ow ng findings:

33. The parties presented extensive evidence on the topic of
i nformed consent. Regarding inforned consent, all invasive nedical
procedures, including abortion, carry sone |level of risk. Doctors

explain the risks of procedures during the infornmed consent process.
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The patient needs to understand these risks in order to give
i nformed consent to the procedure.

34. The nedical community generally regards abortion as a
very safe procedure. The risks to the health of the mnor are
significantly less for abortion than they are for <carrying the
pregnancy to termand giving birth.

35. Doctors do not inform their patients of every risk that
could possibly be associated with a procedure. They sel ect those
risks that are significant enough to warrant consideration. Thi s
practice is a commopnly accepted exercise of professional judgnent.

36. Both sides presented extensive evidence on the risks or
| ack thereof of abortion. This court concludes that it 1is not
capable of quantifying the risks of the abortion procedure.
Fur t her nore, this court concl udes pr of essi onal j udgnent and
professional ethics of nedical doctors should govern which risks
should be discussed. 1In reality there are many potential risks, and
it is not appropriate to discuss the entire litany of possibilities.
It is for the doctors and not this court to prioritize the risks for
i ndi vidual patients and discuss those that are nedically warranted
[3]

37. The Al askan doctors who testified in this case were
subj ected to extensive cross-exam nation on the subject of what risks
they do or do not disclose to patients. This court is satisfied
these doctors reasonably exercise their professional judgnent and
prof essional ethics in obtaining infornmed consent.

38. The skill and conpetency of the abortion provider may be
a risk factor in any abortion procedure.

39. Specialized training is not required to perform abortions;
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any nedical doctor nmay perform an abortion. Hospitals and
doctors are not required to report abortion conplications.

40. No evidence suggests that doctors performng abortions in
Al aska do not neet or exceed all mnedical requirements or are in any
way inconpetent. Thus, in Alaska, patients wuld be wunable to
meani ngfully differentiate between the qualifications of abortion
provi ders.

C. bt ai ni ng Medi cal History

This court finds that the State does not have a conpelling
interest in receiving conplete and accurate nedical histories fronm
m nors who wi sh to obtain abortions, based on the follow ng findings:

41. Doctors, or their staff, take a nedical history of a
patient before perform ng an abortion. |Indeed, doctors take a nedi cal
history fromall patients they treat.

42. It is conmmon for patients of every age to give inaccurate
or inconplete nmedical information relating to their mnedical history.
Doctors do not rely solely on a nedical history to obtain inportant
i nformation.

43. Doctors who perform abortions review nedical histories for
specific information that relates to the abortion procedure. Doctors
al so conduct tests, review nedical records, and speak to the
patient’s treating physician to discover this information.

44. Many of the conditions that would increase the risk of an
abortion also pose an increased risk if the patient carried the
pregnancy to term For exanple, doctors who perform abortions are
concerned about a history of bleeding disorders. Doctors are also
concerned about bleeding disorders when performng an ammiocentesis

or c-section or delivering the child.
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45, The nedi cal doctors agree that nore information about the
patient may be hel pful. At times, parents may be helpful in
assisting a mnor with providing a full nedical history. However ,
there is no evidence that the failure to obtain conplete and accurate
medi cal histories has substantially increased the risks of abortions

or pregnancy-rel ated care.

d. Sexual Abuse

This court finds that the State has a conpelling interest in
protecting mnors from sexual abuse, based on the follow ng finding:

46. Physi cal abuse and sexual assault are related to the

health and safety of mnors. Some mnors have older partners who

have conmtted statutory rape.

ii. Does the Act further the interests involved in
protecting the health of m nors?

a. The Physical, Enotional and Psychol ogical Health of
M nors

Having found that ©protecting the health of mnors is a
conpelling state interest, this court nust next address whether the
Parental Consent Act serves that interest in the least restrictive
means possible. This court concludes that it does not, based on the
foll ow ng findings:

47. In addressing physical risks, abortion is a low risk
procedure in conparison to pregnancy and childbirth. The physi cal
ri sks fromabortion may be conpared to other invasive procedures used
to treat STD's or admnister prenatal care such as cone biopsy and
ammi ocent esi s. Ful | -term pregnancy and childbirth present a greater
risk to the health of the nother than abortion, particularly if the

abortion is performed early in the pregnancy. The risks to the
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not her increase as the period of gestation increases.

48. There are nedical conditions that place the nother’'s life
and the fetus’ viability at risk. This court considered evidence by
the doctors regarding what is a nedical enmergency and found a
difference of opinion regarding what |evel of risks nust be present
before an energency arises. This court finds that a nedical
energency is a question of judgnent by nedical professionals and not
subject to precise definition

49. The Al aska Parental Consent Act allows doctors to perform
abortions on mnors wthout parental consent or judicial approval if
the situation is a “nedical energency,” which is defined as a
condition that “so conplicates the nedical condition of a pregnant
mnor that (1) an imrediate abortion of the mnor’s pregnancy is
necessary to avert the mnor’s death; or (2) a delay in providing an
abortion wll create serious risk of substantial and irreversible
inmpairment of a major bodily function of the pregnant minor.” See
section 18.16.010(9).

50. A m nor cannot, however, consent to an abortion to avoid
a “medi cal emergency.”LﬂL Under the Act, the mnor nust wait unti
the situation becones a “nedical energency,” a delay that wll
increase the health risks of the abortion. In other words, a mnor
can make the decision to put her own life at risk w thout parental
consent, but the same mnor cannot choose to avoid putting her life
at risk by electing an abortion w thout parental consent.

51. It is difficult to neasure the long-term enotional and
psychol ogi cal effects of pregnancy and abortion. First, there is no
way to separate the effect of the unwanted pregnancy from the effect

of the abortion, making it difficult to say that the abortion was the
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event that caused any existing enotional and psychol ogi cal problens.
Second, it is difficult to study the long-term effects of any single
event because there are so many intervening events in a person’s
life.

52. The evidence does not prove that there is a causal
rel ati onship between abortion and enotional problenms. Wnen who have
unwanted pregnancies experience a nunber of conplex enotional
reactions, regardless of whether they decide to termnate the
pregnancy. Most of these responses are considered clinically nornal
responses and not psychiatric illnesses. The predom nant enotional

response experienced by mnors after an abortion is a sense of

relief.
53. Because it is undeterm ned how an abortion or a pregnancy
w Il adversely inpact the enotional or nental health of a mnor, it

is difficult to assess whether the Al aska Parental Consent Act would
have a positive, negative, or nonexistent inpact on the enotional and
psychol ogi cal health of the m nor.

54. The Act is not narrowy tailored toward ensuring mnors
recei ve post-procedure care. The Act allows for a judicial bypass
procedure. Once a judicial bypass is conpleted, there is no further
monitoring by a judicial officer. A parent could be of assistance to
the mnor if the parent was notified about the abortion after the
fact.

55. Parents are not required to consent to other nedical
procedures posing risks of conplications that may becone serious if
not treated expeditiously.

56. The Act does not require that a mnor have parental consent

to receive prenatal care, nor does it require parental notification
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of a positive pregnancy test to ensure that the mnor receives
adequate prenatal care. Prenatal care can be crucial to nonitoring
pregnancy conplications and protecting the health of the nother
during the pregnancy. Delay in seeking prenatal care could increase
the risk to the mnor if the nother has any nunber of preexisting
medi cal conditions. These risks may manifest thenselves during the
time when the pregnancy is not obvious.

b. | nformed Consent

Having found that ensuring doctors obtain informed consent is a
conpelling state interest, this court nust next address whether the
Act serves the interest in the least restrictive neans possible.

This court finds that it does not, based on the foll ow ng:

57. The evidence does not show that the Act wll pronote
informed consent. Parental consent, or in the alternative, having a
judicial bypass procedure, will not foster informed consent. It wll

remove the right of the patient to consent and place that consent
with a third party. The interest at issue here is related to the
interest expressed in the immturity of some mnors. For those
mnors deened “immture,” having an adult consent may facilitate
infornmed consent to nmake sure that the child understands the risks.

The evidence supports that doctors, as adults, perform that

function.
58. Doctors are able to obtain inforned consent from m nors
for other invasive procedures related to pregnancy including

ammi ocentesis and STD treatnent. Oher statutes provide that mnors
are the decision-nakers who provide inforned consent for other
medi cal procedures. See AS 8§ 25.20.025 and AS 8§ 08. 65. 140.

59. Regarding inforned selection of a nedical provider, an
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abortion may not be perfornmed unless “the abortion is perforned by a
physician or surgeon licensed by the State Medical Board.” See AS 8§
18. 16. 010. The State could directly address the qualifications of
abortion providers to neet their concern.

C. Medi cal Hi stories

Having found that the State does not have a conpelling interest
in receiving conplete and accurate nedical histories, no further
di scussion is necessary as a less than conpelling interest is
insufficient to burden a fundanental constitutional right.

d. Sexual Abuse

Having found that the State has a conpelling interest in
protecting mnors from sexual abuse, this court nust next address
whet her the Act achieves this end in the least restrictive neans

possible. This court finds that it does not, based on the follow ng

fi ndi ngs:
60. There is direct legislation requiring health care
providers to report abuse. Many victins of sexual abuse have

intercourse not resulting in a pregnancy.

61. Furthernmore, mnor wonen inpregnated by adult sexual
partners are nore likely to carry their pregnancy to term

62. The State does not require parental consent for
contraception or pregnancy tests.

63. The Act is over-inclusive. Many mnors are inpregnated
by | egal consensual sex with partners their own age, yet these mnors
are included in the Act.

iii. Conclusion

Many nedically invasive procedures related to reproductive

health can be consented to by a mnor. A mnor who is not
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emanci pated, but who is living apart from his or her parent may
give consent for nedical and dental services. AS § 25.20.025 (a)(1).
A mnor who is the parent of a child may give consent to nedical or
dental procedures for the mnor or the child. AS § 25.20.025(a)
(3). A mnor nmay give consent for the diagnosis, prevention or
treatnment of pregnancy, and for diagnosis and treatnent of venereal
di sease. AS 8§ 25.20.025(a)(4). A pregnant mnor who is sixteen or
ol der can consent to have a delivery by a mdwfe. AS § 08.65.140
(17).

Wth regard to protecting the physical, enot i onal , and
psychol ogical risks of mnors, the Parental Consent Act is under-
inclusive. Again, the Act only burdens one set of nedical risks, the
ri sks associated with abortions. The Act does not burden other sets
of medical risks, anong them the risks associated with pregnancy and
chi | dbirth. The risks to the health of the nother that are
associated wth pregnancy and childbirth are higher than the risks
associated with abortion. |f the purpose of the Act is to protect
the health of pregnant mnors, it is incongruous to burden the
decision to choose the safer procedure, but allow mnors to choose
t he nore dangerous course w thout parental consent.

Regardi ng infornmed consent to a nedical procedure and protecting
m nors from sexual abuse, the Act is not the least restrictive means

of achieving those conpelling state interests.

D. Preserving the integrity of the famly, including
protecting the rights of parents to raise their children

i. The Nature and | nportance of the |nterest

This court finds that the State does have nmany interests, sone

of them conpelling, in fostering and protecting the famly structure,
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based on the follow ng findings:

64. In asserting a conpelling interest of fostering and
protecting the famly structure, the State did not specify what they
mean by “famly structure.” The term“famly structure” is broad.

65. In Al aska, other than the intact nuclear famly, there are
many divorced famlies, single parent famlies, and mnors raised by
surrogate parents who do not have | egal guardianship. There are also
extended famly structures and clans that are part of Al askan
cultures. These famly structures are all different.

66. Related to the interest of the famly structure is the
interest of parents to raise their children, including assisting
mnors to make decisions. Again, this interest is difficult to define
and categori ze. As discussed, different people have diverse ideas
about the famly structure and the parental role. There is no
guestion, however, that the role is very different in the life of a
very young child than it is for mnors of childbearing age. Wen the
child is younger, the State’'s interest is surely nore conpelling, and
as the mnor noves toward adulthood the role changes, and although
the parental role is still wvery inportant, it nmay no |onger be
conpel |'i ng. This interest and dynamc was fully explored in the

section dealing with the maturity of m nor wonen to naeke deci sions.

ii. Does the Act Appropriately Further the State
| nt erest ?

Having identified a broad interest, |ooking at the specific Act,
the State has an inportant interest in preserving the integrity of
the famly and the parental role; nevertheless, the follow ng
findings are nmade in relation to the neans-to-end fit:

67. In a highly functional famly with children living in a
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supportive environnment, wth open comrunications wth parents, the
parents and the child would consult on all inportant matters
i ncludi ng pregnancy and abortion. In such a famly, the Parental
Consent Act would be irrel evant and redundant.

68. On the other end of the spectrum there are highly
dysfunctional famlies, where the child has, in effect, no adequate
parent, perhaps because of the parent’s alcoholism drug addiction,
or enotional disability. In such circunstances, the parent nay be
abusive to the mnor. |In such a situation, the Parental Consent Act
woul d not pronote the purpose of inproving “the parental role” and
may be detrinmental to the m nor.

69. There are also famlies in the mddle, where the |aw may
encourage a child to seek parental advice, and where a child may
m sjudge a parent's reaction. In those instances where the reaction
is positive, the Parental Consent Act may foster a parent-child
rel ati onship. In certain instances, where the reaction is negative,
the Parental Consent Act may adversely inpact the parent-child
rel ati onship.

70. The evidence does not support the conclusion that
parental consent would inprove the famly structure or the parental
role in the least restrictive way possible.

iii. Conclusion

The famly structure is diverse. Many vari ables influence
famly dynam cs. Fostering and preserving a healthy famly structure

is obviously inportant, but it is effectuated in very different ways

in different famlies. The State does not have a *“conpelling
interest,” which would justify intrusion into every famly and the
pregnancy choice of every mnor wonan. The Parental Consent Act
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would only peripherally further preservation of the famly
structure and parental role, and then only in certain famlies.

E. Protecting the rights to a civil action

i. The Nature of the Interests

This court finds that protecting rights to a civil action is a

conpelling State interest.
ii. Does the Act Appropriately Further the Interest?

Having found that preserving rights to civil actions is a
conpelling State interest, this court nust next ask whether the
Parental Consent Act furthers this interest in the |least restrictive
means possible. This court finds that the statute does not further
the interest, based on the foll ow ng:

71. The State did not show that people have a difficult tine
sui ng doctors for mal practice for abortion procedures.

72. The legislature can create causes of action and extend
statutes of limtation as necessary. No evidence supports the notion
that the Parental Consent Act will further the interest of protecting
the right to bring a civil cause of action.

iii. Conclusion

The Parental Consent Act does not further the rights to a civi

action.

F. Pronmpting the social benefits of reducing teenage high-
ri sk sexual activity

i. The Nature of the | nterest

This court finds that regulating sexual behavior is an
i nportant, not conpelling, interest and separate from the conpelling
state interest of protecting the health and safety of mnors. This

is based on the follow ng finding:
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73. Reduci ng sexual activities of mnors may have benefits,
by reducing the social and societal costs of pregnancies, births,

abortions, and STD exposure.
ii. Does the Act Appropriately Further the Interest?

Havi nZ; found that the State does not have a conpelling interest
in pronoting the social benefits of reducing teenage sexual
activities, this court does not need to reach the question of whether
the Act furthers this end in the least restrictive nmeans possible.
Nonet hel ess, this court nmakes the followng findings with respect to
the neans-end fit of this inportant interest:

74. The evidence suggests that teens in other states wth
parental involvenent |aws did not know about the law until after they
becane pregnant. The evidence does not show that the Act will reduce
incidents of unprotected teenage sex or have an affect on the teen
pregnancy rate or the rate of STD exposure or infection.

75. There are other neans available to the State that would
be nore directly tailored toward achieving these goals. The State
coul d address these problenms with laws or funding to educate nmale and
femal e mnors about safe sex and birth control .

76. The evidence does show that the nunber of abortions
dropped in the states with parental consent or notification |aws
after the enactnent of the law. There is evidence that sonme mnors
in these states traveled to states wthout parental notification
| aws. It is difficult to determine whether the teen abortion rate
dropped for mnors from states with parental involvenent |aws, or
whet her the teen abortion rate dropped inside the borders of the
states with parental involvenent |aws.

77. There is evidence that teen pregnancy rates dropped after
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t he enactnment of parental involvenent |laws in other states. However,
the drop in the teen pregnancy rates in states wth parental
i nvol venent is consistent with a national trend in the reduction of
teen pregnancy rates. The causal connection has not been
est abl i shed.

iii. Concl usion

The interests involved are not conpelling and the Act does not
further the interest by the least restrictive alternative.

G Judi ci al Bypass

The Al aska Parental Consent Act <contains a judicial bypass
procedure as an alternative to parental consent. This court finds
that the judicial bypass mechanism infringes upon a mnor’s right to
privacy and treats pregnant teens within Alaska differently, wthout
any corresponding benefits to the governnental interests discussed
above, based on the foll ow ng:

78. Mnors in Alaska who decide to have an abortion face
obstacles to obtaining that abortion. These obstacles my, anong
ot hers, be cultural, enot i onal , fi nanci al , or geogr aphi cal .
Addi tionally, the evidence does show that a mnor living in a village
in the Alaskan Bush faces nobre onerous obstacles to obtaining an
abortion than a mnor living in a city such as Anchorage.

79. If a mnor desires an abortion and she decides not to
speak to her parents, or if the parents decline to consent, she wll
need approval from a Superior Court Judge.

80. These mnors they wll need to negotiate the judicial
bypass procedure. It is likely that non-governnental organizations
such as Planned Parenthood wll assist her to overcone the

obst acl es. She will need to file the petition and decide if she
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needs the assistance of a court-appointed attorney to help her
through the court process. A few days later, she wll have a
judicial bypass hearing. She will need to discuss her decision to
have an abortion wth a Superior Court Judge. The hearing wll
likely take about 15 m nutes. Experience from other states shows
that these applications are rarely denied. The mnor will then go to
a clinic to have her abortion.

81. The procedures for judicial bypass are nore readily
accessible in Alaska's population <centers such as Anchorage,
Fai r banks, and Juneau.

82. It will be nore difficult for a mnor in a Bush conmunity
to obtain a bypass. She will have a nore difficult tine accessing
the judicial bypass forns, accessing the court system accessing her
attorney, and participating in the judicial bypass hearing. The Act
does allow a mnor to participate by phone. However, the mnor wll
need to find a private phone connection. Mnors in the Bush already
face logistical obstacles to obtaining an abortion. The judi ci al
bypass system will increase these problens, delay the abortion, and
increase the probability that the mnor may not be able to receive a
safe and | egal abortion.

83. A mnor from the Bush will have to travel to a nmjor
popul ation center to get an abortion, pay for the abortion, and keep
her choice private. Throughout the process, she may have to mss
school. Sonme public school districts nmay have a specific attendance
policy that allows a mnor to mss class to attend a judicial bypass
procedure and get an abortion. However, she will need to disclose
her decision to soneone in the school admnistration or get a court

order that gives her permssion to mss school. Most likely, the
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health care professionals, court personnel, OPA attorney, Superior

Court Judge, and school admnistration officials wll keep the
mnor’s decision ‘confidential.’ However, the judici al bypass
procedure will infringe on the mnor’s privacy, as she will have to
reveal her decision to nunerous strangers. In smaller comunities
within Alaska, it wll be very difficult to keep the decision
private.

84. In sone situations, the judicial bypass procedure may be

detrinental to the physical health of the mnor. The judicial bypass
procedure will cause sone delay in obtaining an abortion. The anount
of delay wll vary depending on the individual circunmstance of each
m nor . CGenerally, it would cause nore delay for mnors living in
t he Bush. The thought of going to court and discussing their
decision wth strangers nmay unnerve sone mnors and because of
cultural differences, nmay have a greater inpact on a mnor in the
Bush. This my cause the mnor to delay initiating the judicial
bypass procedure. Depending on the length of the delay, it my be
medi cal |y significant.

85. The nmechanics of the judicial bypass procedure may also
cause sone mnors not to seek an abortion.

86. The experiences of other states such as Missachusetts,
M nnesota, and Texas indicate that for those mnors able to negotiate
the system the vast mnmmjority obtain judicial consent. In many

i nstances, the procedure is pro forna.

L1, EVAUALTI ON OF THE EVI DENCE

A large body of evidence was presented, nost of it scientific

and technical, in the form of expert opinions. Lay witnesses wth
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expertise in particular fields al so appeared before this court.

While much of the testinony was helpful in understanding the
di spute, no one witness or opinion was dispositive of the issue. It
is interesting to note that many of the sanme experts have testified
in other jurisdictions where the parental consent issue has been
litigated.

As a general matter, the witnesses are all credible, to the
extent that they all believed in the opinions they presented.
Unfortunately, on bot h si des, t he opi nions were uni formy
politicized. What was striking was the bias many of the w tnesses
have for either the pro-life or pro-choice position. This bi as,
reflected in many of the opinions presented, affected the wei ght that
[5]

opi nions expressed by the many well-qualified experts. Indeed, this

should be given to a particular opinion. Lastly, there are many

court has not in any other case conme across such an all-star roster
of learned w tnesses. Even so, the parties had experts to counter
each opposing opinion. In many instances, the subject matter is
conplex and the variables many; the best conclusion this court can
cone up with is that the opinions on either side are inconclusive.

In weighing the evidence, this court placed greater weight
on the testinony of qualified experts who have conducted independent

research, or qualified experts who by training and experience have

formed opinions based on personal knO\Medge.LﬁL Next are the |ay
experts that have sone basis for their opinions.LZL Lastly, of |east
wei ght are the personal experiences of w tnesses that weigh in on one
side or the other.L§L These w tnesses recount an event that happened
in the past, and from the specific experience, have attenpted to

extrapol ate a specific event into a general occurrence.
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| V. CONCLUSI ON

Applying the standard set forth by the Al aska Suprene Court,
this court concludes that the Al aska Parental Consent Act and
Judi ci al Aut horization Act fails to further conpelling state
interests, using the |least restrictive neans.

Therefore, under State v. Planned Parenthood of Al aska, 35 P.3d
30 (Alaska 2001), the Alaska Parental Consent Act and Judicial

Aut hori zation Act is unconstitutional.

Dat ed Cctober 13, 2003.

SEN K. TAN
Superior Court Judge

[ See Section G

[21 The term “associ at ed” does not nmean that a causal relationship has been
est abl i shed.

L1 The legislature has created a cause of action for nmedical malpractice on the
basis of lack of inforned consent. See AS § 09.55.556. It is a defense to any
action for medical malpractice based upon an alleged failure to obtain informed
consent that the risk is too remote to require disclosure. See AS § 09.55.556(b).

L4l Plaintiff raised the I egal issue regarding the nedical emergency provision.
This court relies on its sunmary judgnent order on this issue.

[5] Many articles were presented, and the court admtted those portions relied on
by the experts. To assist appellate review, this court tried as best as it could
to highlight those paragraphs cited in the court's copy of exhibits. The appellate
court may want to review the copy as a guide and reference.

L6l This category includes Dr. Lemagie, Dr. Henshaw, Dr. Shadigan, Dr.
Stotland, Dr. Richey, Judge Martin, Dr. Witefield, Judge Cooke, Dr. Tsao-Wi, Dr.
Josephson, Dr. Uhlenberg, Dr. Cal houn, Dr. Anderson, Dr. Figley, Professor Collett,
Dr. Zabin, Dr. Sachdev, Dr. Brind, Dr. Palmer, Dr. Elkind, Dr. Greene, and Dr.
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Adl er.
7 . : .
This category includes Ms. Reichard, M. Patkotak, Ms. MIller, M. Foster,
Ms. Sabino and M. Arndt.
L8l This category includes Ms Christiansen, M. Lane, M. Farley, M. Mirphy,

Ms. Roberts, M. Zielinsky, M. Zangri, Ms. Everett, and Ms. Hood.
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