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Federal prisoner brought suit against
prison officials, charging deliberate indif-
ference to need for medical and psychiatric
treatment for condition known as transsex-
ualism (gender dysphoria). -Before trial,
prisoner requested lawyer’s representation.
The United States District Court for the
Western District of Wisconsin, John C. Sha-
baz, J., denied prisoner’s motion to request
lawyer at the federal civil trial, and prison-
er appealed. The Court of Appeals, Pos-
ner, Circuit Judge, held that: (1) trial
judge’s decision not to request lawyer for
the prisoner was not unreasonable, and (2)
there is no constitutional right or statutory
right to counsel in federal civil cases.

Affirmed.

1. Mental Health &5

A “transsexual” is person who consid-
ers himself to be of male gender although
he has the female sex organs, or, more
commonly, considers herself to be of the
female gender but has male sex organs;
the disjunction between sexual identity and
sexual organs is source of acute psycholog-
ical suffering that can, in some cases, be
cured or at least alleviated by sex reassign-
ment, loosely referred to as a sex-change
operation,

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Federal Courts ¢=763 ‘
Federal district judge’s decision not to
request lawyer for prisoner for representa-
tion in federal civil trial on issue of wheth-
er medical or psychiatric treatment was

- wrongfully withheld from prisoner for
transsexualism was reviewed by examining
whether, given the difficulty of the case,
prisoner appeared to be competent to try it,
and, if not, whether the presence of counsel
would have made a difference in the out-
come. 28 U.S.C.A. § 1915(d).

3. Federal Courts €763

For purposes of reviewing federal dis-
trict judge’s decision not to request lawyer
for prisoner for representation in federal
civil trial, -if judgment was sensible when
made, the fact that after the trial it is
apparent that prisoner was not competeat
to try the case will not establish errcr;
error is relative to what judge reasonably
could have known at time he had to malke
his ruling. 28 U.S.C.A. § 1915(d).

4. Federal Courts <=870

The Court of Appeals’ review of feder-
al district court judge’s decision not to re-
quest lawyer for prisoner in federal civil
trial had to be deferential; district judge
had considerable advantage of having seen
how prisoner handled herself in pretrial
proceedings. 28 U.S.C.A. § 1915(d).

5. Federal Civil Procedure ¢1951

Federal district judge’s decision not to
request lawyer for prisoner for representa-
tion in federal civil trial, which was about
whether medical or psychiatric treatment
was wrongfully withheld for transsexual-
ism, was not unreasonable where, at time
of prisoner’s request for attorney, prisoner
had been litigating. some time, and trial
itself promised to be straightforward
swearing contest as to whether prisoner
had: in fact requested treatment. 28
U.S.C.A. § 1915(d).

6. Federalv Civil Procedure <=1951

There is not constitutional or statutory
right to counsel in federal civil cases—only
a statute that authorizes federal district
judge to request, but not to compel, lawyer
to represent indigent civil htlgant 28
US.C.A. § 1915(d).

7. Federal Courts ¢=813

Discretion of federal district judge to
request, but not to compel, lawyer to repre-
sent indigent civil litigant shall be overrid-

x,
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den by Court of Appeals only in that ex-
treme case in which it should have been
plain beyond a doubt before trial began

that difficulty of issues relative to capabili-

ties of litigant would make it impossible for
him to obtain any sort of justice without
aid of lawyer and that he could not procure
lawyer on his own. 28 US.C.A. § 1915(d).

Darcy J. Bogenrief (argued), Winston &
Strawn, Chicago, IL, for plaintiff-appellant.

Mark A. Cameli, Asst. U.S. Atty., Madi-
son, WI (argued), for defendants-appellees.

Before POSNER and EASTERBROOK,
Circuit Judges, and PELL, Senior Circuit
Judge.

POSNER, Circuit Judge.

Dee Farmer, a federal prison inmate,
brought this suit for damages against
three members of the prison staff, charg-
ing deliberate indifference (in violation of
the cruel and unusual punishments clause
of the Eighth Amendment) to her need for
medical and psychiatric treatment for the
condition known as transsexualism (gender
dysphoria). After this court in an unpub-
lished order reversed the grant of sum-
mary judgment for the defendants, the
case was tried for two days before a jury,
which brought in a verdict for the defen-
dants, precipitating this appeal.

[1]1 Farmer, who is now 27 years old, is

serving a long sentence for participation in
an elaborate credit card fraud. She (the
defendants say “he,” but Farmer prefers
the female pronoun and we shall respect
her preference) is a transsexual. A trans-
sexual is a person who considers himself to
be of the male gender although he has the
female sexual organs, or, more commonly,
as in Farmer’s case, considers herself to be
of the female gender but has the male
sexual organs. The disjunction between
sexual identity and sexual organs is a
source of acute psychological suffering
that can, in some cases anyway, be cured
or at least alleviated by sex reassign-
ment—the complex of procedures loosely
referred to as “a sex-change operation.”
Anne Bolin, In Search of Eve: Transsexu-

S
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al Rites of Passage (1988); Erwin K. Kora-
nyi, Transsexuality in the Male: The
Spectrum of Gender Dysphoria (1980);
American Psychiatric Association, Diag-
nostic and Statistical Manual of Mental
Disorders § 302.50 (3d ed. 1987); ‘“Trans-
sexualism,” in American Medical Associa-
tion, Encyclopedia of Medicine 1006
(Charles B. Clayman ed. 1989). There is a
nascent jurisprudence of transsexualism, il-
lustrated by Americans With Disabilities
Act, 42 U.S.C. § 12211(b)(1); Meriwether v.
Faulkner, 821 F.2d 408 (7th Cir.1987);
Ulane v. Eastern Airlines, Inc., 742 F.2d
1081 (Tth Cir.1984); White v. Farrier, 849
F.2d 322 (8th Cir.1988); Supre v: Ricketts,
792 F.2d 958 (10th Cir.1986); Phillips v.
Michigan Dept. - of Corrections, 1731
F.Supp. 792 (W.D.Mich.1990), aff'd without
opinion, 932 F.2d 969 (6th Cir.1991); Cros-
by v. Reynolds, 763 F.Supp. 666 (D.Me.
1991), and Doe v. McConn, 489 F.Supp. 76
(S.D.Tex.1980).

Beginning at the age of 14, Farmer un-
derwent estrogen therapy. Silicone breast
implants followed. The usual next step
would have been an operation to remove
the male sexual organs and create, from
penile tissue, a simulacrum of a vagina.
However, for reasons that are unclear
Farmer did not have the operation—at
least not one performed by a surgeon.
Farmer did have what the briefs call a
“black market” operation to remove her
testicles, but, odd as it may seem, the oper-
ation was unsuccessful. Yet, while retain-
ing the male sexual organs, Farmer lived
as a woman for five years before being
imprisoned. The practice of the federal
prison authorities, we were told at argu-
ment, is to incarcerate persons who have
completed sexual reassignment with prison-
ers of the transsexual’s new gender, but to
incarcerate persons who have not complet-
ed it with prisoners of the transsexual’s
original gender. So Farmer was put in
with male prisoners—but without incident,
in happy contrast to Meriwether v. Faulk-
ner, supra. At the trial, Farmer wore
women’s clothing.

Farmer claims that the defendants re-
fused her repeated requests for medical
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and psychiatric treatment. Eventually she
was transferred to another prison, where
she is receiving psychiatric treatment. For
reasons that are unclear, she has been ad-
vised against continuing with estrogen
therapy; and her male organs have yet to
be removed. The issue in the trial was the
denial of any treatment, not of some specif-
ic treatment, for Farmer’s condition. She

relied heavily at trial on written requests
for treatment that were found in the defen- "

dants’ files; the defendants countered with
evidence that the requests were forgeries.
Farmer called -as an expert witness a nun

to explain to the jury the emotional harm

that a transsexual could suffer if denied
medical or psychiatric assistance. The de-

fendants did not .and do not deny that.

transsexualism is not a frivolous “life
style” choice but a genuine psychiatric dis-
order for which a prisoner is entitled to
receive medical or psychiatric treatment.

The only question raised by the appeal is
whether the district judge should have
granted Farmer’s motion to request a law-

yer to represent her at the trial. 28 U.S.C..

§ 1915(d). Had the motion been made af-
ter Jackson v. County of Maclean, 953
F.2d 1070, 1072-73 (7th Cir.1992), the judge
would have been required to deny it out of

hand unless Farmer had made some effort

to secure a lawyer in the private market.
Her suit sought damages, and if it had
merit she might be able to retain a tort
lawyer to handle it on a contingent basis.
That would be a preferable course to a
judge’s twisting some lawyer’s arm to in-
duce him to take a case that he would
rather not take. If the plaintiff were un-
able to secure a lawyer in the private mar-
ket, this might mean the suit had no merit,
although alternatively it might mean that
the plaintiff lacked the necessary informa-
tion to obtain a suitable lawyer.

Jackson establishes a sensible threshold
requirement, but one inapplicable here be-
cause Farmer could not know that it was a
requirement, so no significance can be at-
tached to her failure to seek (for all we
know she did seek) private counsel. Id. at
10738. It is true that the statute itself
confines the power of request to cases in
which the litigant is “unable to employ

counsel” and that the Second Circuit had,
long before Jackson, - interpreted this to
mean that the litigant must show that he
tried and failed to find a lawyer on his own.
Hodge v. Police Officers, 802 F.2d 58, 61
(2d Cir.1986). See also In re Lane, 801
F.2d 1040, 1043 (8th Cir.1986).  Until Jack-
son, however, our court had assumed that
“unable to employ counsel” meant indi-
gent, though an indigent might be able o
obtain a lawyer on a contingentfee basis if
he had a substantial claim for money dara-
ages. -

So the parties, disregarding Jackson,
have argued the pros and cons of Farmer’s
request for counsel under the five-fold test
that a panel of this court adopted in Maclin
v. Freake, 650 F.2d 885 (7th Cir.1981) (per
curiam). ~ Since Maclin was decided, how-
ever, we have become more wary about
multifactor. tests, see, e.g., Prussner .
United States, 896 F.2d 218, 224 (7th Cir.
1990) (en banc); Kenosha Liquor Co. w.
Heublein, Inc., 895 F.2d 418, 419 (Tth Cic.
1990); Stevens v. Tillman, 855 F.2d 394,
399 (Tth Cir.1988), and, as commonly hap-
pens, the multiple factors of Maclin .
Freake collapse upon inspection. The first
factor is whether the plaintiff’s claim fcr
relief has some merit—is “colorable,” as
lawyers like to say. Well, if the plaintiff
doesn’t even have a colorable claim, the
case should be dismissed out of hand.
There is no need to worry about counsel.
The second factor is the plaintiff’s ability
to investigate the facts without the assis-
tance ‘of counsel and is actually an aspect
of the third factor, the complexity of the
evidence. Evidence must be obtained, and
it must be presented. The fourth factor is
the plaintiff’s ability to represent himself
and the fifth the difficulty of the legel
issues. Obviously the fourth factor is de-
pendent on the second and third (which are
different stages of the same procedure},
and also on the fifth because capabilities
are relative to some task. The simpler ths
case, the less intelligent or experienced the
plaintiff need be to handle it without the
assistance of counsel.

[2] Jackson shows that the Maclin test
is not'canonical, while the discussion in the
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preceding paragraph shows that the neces-
sary inquiry is simpler than Maclin’s multi-
factorial approach implies: given the diffi-

culty of the case, did the plaintiff appear to--
be competent to try it himself and, if not,’

would the presence of counsel have made a
difference in the outcome? The: resem-
blance to the performance and prejudice
standard of Strickland v. Washington, 466
U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984), which governs the issue of ineffec-
tive assistance of counsel in criminal cases,
is not an accident. In effect, a prisoner
who argues that a lawyer should have been
requested to represent him is arguing that
he could not represent himself effectively.
Although Maclin v. Freake has been cited
approvingly by many courts, see, e.g.,
Hodge v. Police Officers, supra, 802 F.2d
at 61, and adopted by the Tenth Circuit,
Long v. Shillinger, 927 F.2d 525, 527 (10th
Cir.1991), most courts prefer a simpler for-

mulation similar to that suggested above..

lustrative is Terrell v. Brewer, 935 F.2d
1015, 1017 (9th Cir.1991), where the court
confined the exercise of the requesting
power to cases presenting “exceptional cir-

cumstances” as determined by “an evalua--

tion of both ‘the likelihood of success on
the merits and the ability of the petitioner

to articulate his claims pro se in light of
the complexity of the legal issues in-’

volved.” ” See also Whisenant v. Yuam,
739 F.2d 160, 163 (4th Cir.1984); Branch v.
Cole, 686 F.2d 264, 266 (5th Cir.1982) (per
curiam). s '

[3,4]1 We asked “did the plaintiff ap-
pear to be competent to try it himself” in
our stripped-down alternative to the Ma-
clin test because the judgment must be
made by the district judge before trial. If
the judgment was sensible when made, the
fact that after the trial it is apparent that
the plaintiff was not competent to try the
case after all will not establish error.
McCarthy v. Weinberg, 753 F.2d 836, 838
(10th Cir.1985) (per curiam). Error is rela-

tive to what the judge reasonably could

have known at the time he had to make his
ruling. Eads v. Secretary of Health &
Human Services, 983 F.2d 815, 817 (7th
Cir.1998). ‘Because of the particularistic
character of the ruling and the fact that
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the district judge has the considerable ad-
vantage over us of having seen how the
plaintiff handled herself in the pretrial pro-
ceedings, our review of the judge’s decision
not to request a lawyer for the plaintiff is
deferential. We ask not whether he was
right, but whether he was reasonable.

[5] We cannot say that the judge was
unreasonable here. When Farmer moved
for counsel in April 1991, a week before
trial, she had been litigating since Febru-
ary 1988 and had prosecuted a successful
appeal to this court. The trial itself prom-
ised to be a straightforward swearing con-
test, the only issue being whether Farmer
had or had not requested treatment. There
were no legal issues and none of those
“pitfalls that confront laymen in dealing
with nonintuitive procedural requirements
applied in a setting of complex legal doc-
trine” that led us to reverse a district
judge’s refusal to request a lawyer for a
prisoner plaintiff in Hughes v. Joliet Cor-
rectional Center, 931 F.2d 425, 429 (Tth
Cir.1991). Farmer argues that she needed
a lawyer to procure a better qualified ex-
pert witness on transsexualism than a nun.
But such an expert would have been rele-
vant only to the assessment of damages,
and the case never got that far. No doubt
the main reason Farmer wanted an expert
witness on transsexualism was to persuade
the jury that it is a recognized medical
disorder—that her request for treatment,
therefore, was not a frivolous one. But the
defendants had agreed that she was enti-
tled to treatment, and Farmer does not
argue that the judge failed to instruct the
jury adequately on its duty to consider the
issue of Farmer’s alleged requests in the
same light as if she were a diabetic or an
amputee rather than a transsexual some-
how arrested midway in the process of
conversion from one gender to the other
and desperately in need of some kind of
medical or psychiatric treatment.

[6,7] Besides being an experienced liti-
gator, Farmer has a history of fraud, argu-
ing the possession of an intelligence superi-
or to that of a eriminal who relies on brawn
rather than brains. The transcript of the
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trial discloses a shrewd cross-examination
by Farmer of one of the defendants on the
issue of forgery, bringing out all the con-
tradictions and implausibilities in that de-
fendant’s testimony. It is true, as her ap-
pointed counsel in this court points out,
that Farmer had difficulty coping with the
objections that the defendants’ counsel
made to her direct testimony. But her
counsel has made no effort to show that
the objections were groundless, so that the
presence of a lawyer to contest the objee-
tions would have made a difference. No
doubt a good lawyer would have done bet-
ter than Farmer, and might have won; but
if this were the test, district judges would
be required to request counsel for every
indigent litigant. There is no constitutional
or for that matter statutory right to coun-
sel in federal civil cases—only a statute
that authorizes the district judge to re-
quest, but not to compel, Mallard v. Unit-
ed States District Court,.490 U.S. 296, 109
S.Ct. 1814, 104 L.Ed.2d 318 (1989); Jackson
v. County of Maclean, supra, 953 F.2d at
1071, a lawyer to represent an indigent civil
litigant. The statute confides the matter to
the district judge’s diseretion, which we
shall override only in that extreme case in
which it should have been plain beyond
doubt before the trial began that the diffi-
culty of the issues relative to the capabili-
ties of the litigant would make it impossible
for him to obtain any sort of justice with-
out the aid of a lawyer and he could not
procure a lawyer on his own. Id. at 1072;
Swofford v. Mandrell, 969 F.2d 547, 551
(7th Cir.1992); McNeil v. Lowney, 831 F.2d
1368, 13871 (Tth Cir.1987). That exacting
standard is not satisfied in this case.

AFFIRMED.
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Stanley M. GOTTLIEB, individually and
on behalf of all others similarly
situated, Plaintiff-Appellant,

v.

WESTIN HOTEL COMPANY, a Delaware
corporation, Westin Realty Corpora-
tion, a Delaware corporation, Westin
Hotels Limited Partnership, a Delaware
limited partnership, Westin St. Francis
Limited Partnership, a Delaware limit-
ed partnership, Westin Chicago Limited
Partnership, a Delaware limited par:-
nership, St. Francis Hotel Corporation,
909 North Michigan Avenue Corporsz-
tion, Merrill Lynch, Pierce, Fenner &
Smith, Inc., and Smith Barney, Harris
Upham & Company, Inc., Defendants-
Appellees.

No. 92-1234.

United States Court of Appeals,
Seventh Circuit.

Argued Oct. 1, 1992
Decided April 2, 1993.

Following order for remand, in secur:-
ties fraud action which had been removed
to federal court on basis that certain defer-
dants had been fraudulently joined to de-
feat diversity, plaintiff moved for sanc-
tions, The United States District Court for
the Northern District of Illinois, James F.
Holderman, Jr., J., denied motion. Plain-
tiff appealed. The Court of Appeals, Fair-
child, Senior Circuit Judge, held that plain-
tiff was not entitled to Rule 11 sanctions
for improper removal.

Affirmed.

1. Federal Civil Procedure ¢=2783(2.1)
Where counsel’s inquiry into factual
and legal basis for claims asserted is objec-
tively reasonable under circumstance of
case, Rule 11 sanctions are inappropriate.
Fed.Rules Civ.Proc.Rule 11, 28 U.S.C.A.

2. Federal Civil Procedure €=2771(18)
As with any other pleading filed in
federal court, Rule 11 applies to notice of



