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SUMMARY 

This is a sprawling case involvi.· ng t · 1 d · pre- ·ri.a etent1on procedures 
a t a modern federal f acility i.· n NY . I d"d h 

l. t e pool memo in the case , 

and have decided to rely on that rather than repeat the facts and deci-

sions below again here . I have set out the manifold contentions of 

the parties, however, at some length. 

I 

CA2 held a range of pre-trial detention procedures unconstitutional, 

u sing a "strict scrutiny" approach under which restrictions had to b e 

justified by " compelling necess ity." I think tliis approach was wrong; 

the question is what to put in its place. The SG proposes a three-tiered 

standard of review . Under it, "strict scrutiny" would be applied to re­

strictions on detainees' " fundamental liberties ," such as 1st Amend rights; 

"middle-level" review (heightened ends/means scrutiny) would be applie d 

to restr ictions significantly affectjng detainees ' retained privacy in­

terests; and "minimal rationality" would be applied to other r estric ­

tions. Resps basically urge the standard adopted by CA2 : "compelling 

necessity" mus t be shown to justify al l substantial restrictions . 

The SG's approach seems relatively sound ; the only question is 

whether it will be workable . I fear that the "middle tier" would quick­

ly get out of hand . Whatever standard the Court decides to adopt , the 

key considerations to my mind are (1) that prison officials must be al-

lowed to assert cost constraints and administrative feasibility as jus-
• ' 

tifications for restrictions- -CA2 said these must be ignored completely ; 

and (2) substantial deference must be accorded the views of prison of­

ficials in matters of jail security and order , just as is done in cases 

involving ri~hts of convicted inmates . 

As far as the five practices specifically challenged are concerned , 

r think it may be best f or this Court not to decide their validity here. 

I would pee.far to see the case remanded, to let the DC conduct these higr 

ly factua.l in.QU.iries under the proper constitutional standard . If the 



Scanned by CamScanner

-ii-

Court wishes to decide the merits of these practices, I believe that 

four of the f ive are quite clearly constitutional under the test I would 

recommend, and CAZ would thus be reversed on thos~ four. CA2 may have 

been right on the visual body-cavity inspections; this issue is mostly 

evidentiary, however, and I would want to have a good look at the record 

before making up my mind. 
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I. CONTENTIONS 

The Proper Constitutional Test . 

(1) The Govt. The SG divides up the MCC practices at issue 

here i nto two groups. The first grou~ includes practices that affect 

t he general living conditions of pre-trial detainees--housing, food, 

clothing, and the like . In this case , the first group is repr~sented 

by the practice of " double-celling ," with its attendant overcrowding . 

The second group includes practices that are directed to ensuring 

prison security and order . This group is represented here by the "pub­

lisher - only" rule , the "no-package" rule , the room searches , and the 

body-cavity inspections. The SG suggests that different constitutional 

tests s hould a pply to these two groups of practices . 

(a) Living Conditions . As far as practices affecting 

living conditions are concerned, the SG accepts CA2 ' s distinction be­

tween pre-trial detainees and convicted criminals . Convicts have been 

deprived of their "liberty" by trial and conviction. Convicts thus have 

no generalized " liberty interest"; under this Court ' s cases , convicts 

are entitled only to their 8th Amendment rights to minimal decency a nd 

humane treatment, and to some protection for spec i fic constitutional 

rights whose loss is not implicit i n incarceration--lst Amendment free -

doms, fo r example. Pre-trial detainees , however, stand on a different 

footing . Since they have not been constitutionally deprived of their 
.. ' 

liberty by conviction, they retain "significant liberty interests" jn-

sofar as these interests have no t been eliminated by confinement. Pre -

trial detainees, obviously, are entitled t o the same threshold protec-

tions afforded convicts . The question here is how much more they are 

entitled to by virtue of their retained liberty interests. 

C.A2 answered this question in an extreme fashion. It said that 

pre-trial detainees must be accorded as far as possible the same r ights 

as unincarc~etl individua ls. Accordingly, concluded CA2 , due process 
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requires that de tainees "be subjected only to those restrictions and 

privations which inhere in their confinement itself or which are justi-

fied by com_pelling necessities of jail administration." The SG accepts 

CA2's premise that detainees ' liberty interests "are essentially equi­

valent" to those of other citizens. The SG disagrees with CA2's con­

clusion, however, that all "restrictions" on detainees must therefore 

be justified by "compelling necessity ." This Court, says the SG, has 

not mandated such a high l evel of scrutiny even for the liberty inter­

ests of ordinary citiz ens . 

In analyzing restrictions on liberty under the Due Process Clause, 

this Court has long adhered to a " two-tiered" approach. Ordinarily, 

the Due Process Clause does not g ive citizens freedom from all forms 

of Govt restriction; rather, it protects them only from arbitrary and 

purposeless Govt action . Cases in this tier--many of which occur in 

the area of economic regulation--have given rise to the "rational rela­

tion" or "minimal scrutiny" standard of review . When Govt restrictions 

impact upon a fundamental liberty , however , this Court has consiste ntly 

required that the restrictions be justified by "compelling interests." 

Among the "fundamental" liberties thus protected are 1st Amendment free -

doms , the right to vote , the right of interstate travel, a nd free dom 

of choice in matters affecting marriage and family life. The list of 

fundamental freedoms, however , is sharply limited: this Court has re -
' 

fused to invoke strict scrutiny when considering restrictions on such 

important rights as education (San Antonio Schoo l Dist v Rodriguez), 

e~ployment (Massachuse~ts v Murgia), and decent housing (Lindsey v 

Normet) . 

The SG contends that this two-tiered approach should b e applied , 

in broad outline , to restrictions on detainees ' liberty interests. 

"When conditions of confinement not affecting fundamental constitutiona 

guarantees are challenged under due process , it is the reasonableness 
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of the practices that must be considered in determining whether they 

should be sustained, and the reasonableness must be assessed in l ight 

of valid govt objectives." "Valid govt objectives," moreover, in this 

case must include considerations of cos.t and administrative feasibility · 

Once it is conceded that pre-trial detention is legitimate--and no one 

questions that here--the Govt necessarily has a legitimate inte~est 

in running the institution of pre-trial detention at reasonable cost 

f II the and in an a dministratively feasible manner. Normally, there ore, 

basic requirement of due process is satisfied if the condition or prac ­

tice is reasonable in light of valid govt objectives in maintaining jail 

security and order and of substantial considerations of fiscal economy 

and administrative feasibility. " Only when confinement conditions 

"infringe a specific fundament:al constitutional guarantee," such as 

:free speech or the right to prepare one's defense, should a "compelling 

necessity" test be applied . 

The SG ' s approach seems c onsciously similar to that adopted by 

Judge Bazelon in Ca mpbell v . .Magruder. This approach differs from 

CA2 ' s primarily in allowing cost and administrative practicability to 

be considered, so long as the restrictions involved do not infringe 

.fundamental liberties . CA2, in dismissing such considerations across 

the board, relied , as the SG notes, mainl y on the " p resumption of inno-

cence." But Lhe presumption of innocence , says the SG , is really only 
~ ' 

a procedural rule that allocates the burden of proof at trial (citing 

a CA3 case). Even if the presumption does have a substantive component- ­

in the sense of shielding against infliction of punishment prior to 

conviction--the presumption would only invalida te punit ive restrictions . 

Regulatory restrictions on detainees , designed not to punish them, but 

1 erely to run pre-trial detentjon feasibly , do no t run afoul of the pre-

Sumption. CA2's theory really proves too much , for if the presumption o 

innocence were given literal force the Govt could not subject detainees 
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to an_y restrictions at all. 

Having propounded a general 
two-tiered approach to restrictions on 

t he SG 
proceeds to qualify it . The SG is tcoubled 

Court's decision in 

detainees' 1 .b 
i erty, 

by this 
Moore v . City of East Cleveland 431 US 494 

(1977). In that case h , 
' t e Court held invalid a single-family zoning 

ordinance that defined 
" family" narrowly, interfering with the living 

arrangements of an extended . . . 
family . Writing for the plurality {WJB , 

TM, LFP, HAB) Just· 
, ice Powell used what the SG calls a " middle - tier" 

test . LFP distinguished the i·nterests at stake in Moore from 

straight " family - privacy" rights , such as those in issue in Roe v . Wade, 

whose restriction could be justified only by compelling necessity . 

Moore demanded a heightened , but lesser, level of review, under which 

" the court must examine f 11 h · · care u y t e importance of the government in-

tercs ts advanced and the extent to which they are secured by the chal-

lenged regulation." According to the SG , Moore reflects a rnove away 

from the two-tiered classification of liberty interests into "fundamen-

tal" and " non-:fundamental ." U d 1ocf ' d 1 " n er roore s mi d e-level review , particu 

larly careful scrutiny" of the State ' s objectives must be conducted ; 

" compelling interests ," however , are no t required . 

The SG suggests that Moore ' s middle-level scrutiny may be approp­

riate when considering restrictions imposed on pre-trial detainees ' 

privacy. Detainees , despite their confinement , undoubtedly re~ain some 
" 

privacy interests ; given the inevitable limitations imposed by the fact 

of confinement , however, their privacy interest is diminished from the 

".fundamental" leve l involved , say , in ~oe v Wade . The SG suggests that 

detainees , like the plaintiffs in Moore , may possess one of " a narrow 

category of interests that , although not fundamental, are so profoundly 

anchored in the traditions of our society that their restriction mus t 

I 

be examined with particular care by the courts ." Applying " middle-level 

" d · ' pri· vacy 1· nterests , the SG proposes the following scrutiny to etainees 

standard of review : " In the context of pretrial detainees ' 
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significantly affecting personal privacy , due process is satis ­

fied if the conditions of confinement are carefully examined and found 

to satisfy a minimwn threshold of decency and humane treatment [the 

' 8th Amendment standard] and to be reasonable in light of the government s 

substantial administrative and fiscal concerns ." 

In sum, then, the SG proposes a three-tiered standard of review 

for conditions of detainees' confinement not re~ating to jail securi-

ty and order : (1) a compelling-interest test for restrictions on funda­

mental liberties specifically guaranteed by the Constitution; here , 

fiscal and administrative concerns are irrelevant ; (2) a heightened 

ends/means scrutiny for significant restrictions on detainees' privacy; 

administrative and cost justifications would be relevant here, but 

would be " carefully examined, " with consideration of possible alterna­

tives ; (3) a "rational relation" t es t for restrictions affecting neither 

fundamental freedoms nor privacy ; cost and administrative factors pre-

s umably would be dispositive here . 

(b) Jail ~ecur1:_~and_Q_r_i_~~ · The SG recommends a different 

standard for testing the constitutionality of restrictions imposed on 

detainees for the purpose of ensuring security and order . Even CA2 re ­

cognized that the Govt has a compelling interest in maintaining security 

and order in the jails. And rightly so. Once the institution of pre-

trial detention is conceded to be valid, it follows that there i s a 

" 
compelling n·ecessity for security ; without it, it would be impossible 

to achieve the basic purpose of detention (production of detainees for 

trial), as well as to ensure inmates' safety . Thus , says the SG, an 

institutional restriction should be upheld if it is reasonably related 

to the central objective of maintaining security and order , even if 

the restriction infringes d etainees ' privacy or fundamantal freedoms. 

In assessing whether restrictions are "reasonably related" to security , 

moreover , "aubetantial deference" must be accorded the views of expert 

prison offlclale . Those views should be controlling unless the court 
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finds "substantial evid 11 

ence that the officials are wrong. 
The SG derives this standard 

of review from this Court's cases 
involving the rights of convicts , 
Union, 433 US 119 (1977), and the 

explicit premise of the SG's argu-

such as Jones v. NC Prisoners' Labor 

ment is that f 
' as ar as security restrictions are concerned convicts , 

and detainees should be treated the same. The need for security, 
says the SG, is the same in each case , and detainees and convicts pose 
substantially similar risks. I d n eed , detainees may impose greater 

risks since deta· l.k 1 · · ' inees are i e y to include many who cannot get bail 

because of the heinousness of their crimes or because of past escape 

efforts. Numerous CAs have held that, when institutional security is 

the justification for a given restriction, even though fundamental 

rights may be affected, there is no basis for distinguishing detainees 

from convicted inmates. ~' Feeley v Sampson, 570 F2d 364, 373 (CAl 

1978); Main Road v. Aitch, 565 F2d 54, 57 (CA3 1977); US v. Hearst, 

563 F2d 1331, 1345 n.11 (CA9 1977). Even CAZ below s eemed to realize 

that deference must be a ccorded the views of prison experts, a lthou·gh 

that court unfortunately honored its dictum more in the breach than in 

the observance. 

(2) Resps. (a) Living Conditions. Resps b asically urge the approach 

of CA2 below: in view of the presumption of innocence, the Govt must jus­

tify ~y compelling necessity all substantial.restrictions and prtva­

tions imposed on detainees. The presumption of innocence, says resp, 

has a substantive component: no one may be punished until proven guilty. 

In vie w of this presumption, pre-trial d e t a inment consistently with 

due process can result in no restrictions greater than absolutely neces­

sary to accomplish the purpose of detainment (production of the accused 

for trial) and to achieve the collateral purpose of ma intaining security 

a nd order. As Blackstone said in his Commentaries, detainees may be 

subj cctcd to no "nee dles s f e tters" nor to "hardships other than such a s 
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are absolutely req . . 
ui.s l. te for the 

purposes of confinement only." Any other restrictions by defi "t• 
. ni. I.on constitute "punishment" and are thus 

unconsti.tutional ab 
sent a showing f " . . o <;:ompelling necessity." 

Resps then answer the Govt's ob" t" Jee ions to the breadth of CA2's 
test. To the SG' 

s contention that only fundamental liberties should 
call the "compelling . " 

interest test into play, resps reply that'pre-
trial ~ detainees have f 

a undamental due-process right not to be punished 
prior to conviction. Th us, any restriction not inherent in the fact 

of confinement or essential to security inevitably ~bridges detainees' 

fundamental rights. S d h econ , t e SG contends that CA2's test improperly 

require s all "restrictions and privations" on detainees to satisfy a 

rigorous constitutional standard. Resps reply that the SG has misread 

CA2's test: that court obviously did not mean that every detail of 

jail routine must be subjected to s trict scrutiny; indeed, CA2 itself 

rev'd the DC on such trivial restrictions as access to typewriters, 

access to lavatory keys, commissary requests, telephones, and the like. 

Resps admit that CA2 didn't define "substantial," but say there is 

no need for the Court to worry about that here, since all five MCC 

practices at issue in this case clearly involve 11 substantial11 

restrictions. In sum, say resps, CA2 rightly held that all substan-

tial restrictions on detainees' liberties must be justi--

1. 

tified by compelling necessity, unless tho~e restrictions are :Lnherent 

in confinement itself or essential to maintenance of jail security. 

Resps next confront the Govt's argument that administrative and 

fiscal concerns must be taken into account. if CA2- was- correct in 

holding that all substantial restrictions must be iustified by "com­

pelling necessity," of course, cost and administrative factors must 

be igno~ed ~cross the board; this Court has always held that such fac­

tors cannot justify infringing constitutional rights under strict scrutin) 
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even accepting the Govt's suggesti.· on that 
middle-level scrutiny should b 

a Moore-type 

e applied to certain detainee interests, 
such as privacy, resp thinks h . 

t at fiscal and administrative factors are 
still irrelevant. G 11 enera Y Speaking; these factors are cognizable 

onl · " · · 
Y in minimum rationality" review. In "middle-level" review in the 

equal-protection area, this Court has held consis tently that "adminis-

trative convenience" must be reJ· ected as · · f · t · a JUSti. ica ion. Resp here 

relies on sex discrimination cases, such as Craig v Boren, 429 US at 

l98; Califano v. Goldfarb, 430 US at 205; Frontiero v Richardson, 411 

US at 690-91, and concludes that cost and convenience factors should 

be equally irrelevant in "middle-level" review here. Cost and con­

venience factors, resp says, are especially suspect when other methods 

are available to achieve the desired objectives, the situation that 

ass erte dly prevails in this case. 

(b) Security a nd Order. Resps agree with the SG that the 

Govt has a compelling int e rest in maintaining s ecurity and order. They 

disagree, however, about the role of cost a nd administra tive f actors 

in this inquiry, and a bout the deference to be a ccorde d to the views 

of prison officials. First, say resps, it is important to distinguish 

between the Govt's need to pre serve security per se and the administra­

tive/cost factors that may unde rlie a particular "security" rule. The 

Govt, for exa mple, has a l egitimate need to make sure that contra b a nd 
, . 

does not get into jails, a nd to this end it may ins pect books a nd pa ck-

ages that enter the prison. But this doesn't mean that the Govt must 

have a "no ... packages" or "publisher-only" rule. The r e a s on for these 

rules is not security per se, but r a ther the Govt's reluctance to spend 

the time and money needed to check each book -and package 

that c a me into the jail. Thus, while the Govt has a c omp e lling 

intere st in maintaining security, it does not have a compelling interest 

in keeping rules that are based on cost and administrative convenience. 

j 
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Second r 
' es~s r~ject the SG. 's conte t' · are to n ion that convicts and detainees 
be treated al 'k 

the SG 
i e. Relying on Jones and other convict cases, 

argues that courts 
must defer tq the views of expert prison 

official s absent 11 b 
. su stant ~ al e 'd 11 h • vi ence t at their response t o a particu 

lar security problem is " 
exaggerated. " Resps find Jones inappos i te 

because (1) it involved 
convicts' not detainees; (2) it involved a danger 

of concerted act· ( . , . 
ion a prisoners union) not present here; and (3) i t 

involved a state prison, where federalism concerns about undue judicial 

int erference loomed larger . Accord' 1 f 1 d ference ing y, say resps , ar ess e 

should be accorded the opinions of prison officials in this case. 

B. The MCC Practices at Issue. 

(1) Double-Celling and Overcrowding. (a) The Govt suggests 

that the double-c~lling of detainees in this case had a sufficient 

impact on "personal -dignity and privacy" to call "middlc-level 11 review 

into play. TI~us, the Govt ' s justifications for the practice, including 

fiscal and administrative considerations, must be "carefully cxamined. 11 

Both the DC, which granted resps ' motion for summary judgment on this 

issue, and the CA, however , refused to consider any administrative 

or cost justifications . Hence, the courts below ignored (1) the unex­

pectedly large and sudden increase in the number of persons awaiting 

trial; (2) the MCC's substantial efforts to stem the flow of inmates ; , • 
(3) the need to keep detaine es n earby for the convenience of the cour 

(4) the cost of providing additional facilities for the overflow ; and 

(5) the inconvenience to all concerned of relocating detainee s outside 

NYC in widely scattered destinations. Because the DC and the CA 

declined to consider these factors, the re was insufficient evidence to 

award resps summary judgment under the SG ' s r e comme nded standard of re· 

view . The proper course , therefore, is to vacate CA2 ' s opinion on thi· 

score a nd remand to the DC for further findings. 
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(b) Rese2. argue that there 
. was sufficient evidence for sum-mary Judgment on thi·s 

issue a d 
th f ' n spend most of their argument relating 

e acts. The cells h 
ere were explicitly designed for one person 

(quoting th h. 
. e arc l.tect of the MCC). 

left 37.5' per . 
The cells were 75.sq. ft., which 

inmate,· this amount f o room is less than other CAs have 

Resps quote several penology studies reconunending .single­
celling with a minimum of 60' 

to 80' per person. The Bureau of Prisons, 

found proper. 

moreover, has promulgated Draft Standards reconunending at least 50' of 

living space per inmate; although the Govt disclaims the Draft Stan­

dards as not representing constitutional minima the Standards still 
' 

represent guidelines for decent facilities. The cells, resps continue, 

each had an open toilet, forcing inmates to urinate and defecate within 

a few feet of each other. Because of the furniture added to accomodate 

the second inmate, there was virtually no space in which to walk around. 

The use of bunk beds placed the top bed about one foot from an air vent 

in the ceiling; to avoid cold drafts, the top inmate often would block 

the vent, causing the air in the room to become stale. Since inmates 

were not assigned according to perceived aggressiveness, double-celling 

subjected inmates to considerable personal danger. Double-celling, 

moreover, put pressure on the multi-purpose rooms, destroying the whole 

point of the modular system. Based on these facts, resps conclude, 

there was no triable issue and summary judgment was proper. 
" 

In response to the SG's position, resps answer that there is no 

need to remand for consideration of cost/administrative factors: since 

housing restrictions on detainees' privacy must be justified by "com­

pelling necessity," such factors are irrelevant. Even if such factors 

should be deemed relevant, moreover, the SG's argument is suspect. In 

this case, the MCC complied with the DC's order to eliminate double-

~ celling without difficulty: the MCC simply moved some 130 convicted 

The Govt, in fact, told the DC that it inmates to other facilities. 
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could comply in 60 days. Th 
d e Govt never sought a stay of the DC order, nor id it seek to 

use the " 
ld emergency provision" in that order which wou allow d ouble-celling 

for 10 days upon certification of nec essity. 
Given this h ' t e Govt' s assertions of fiscal coristraints and administra-
tive infeasib·1·t 

i i Y are questionable. 

(2) "No-Packages Rule." (a) The - ~~~Go~v~t argues first that CAZ .failed 
to identify the c t. . ons itutional right that was infringed by this rule. 
The right to · receive packages is not a fundamental freedom, nor is it 

a privacy interest meriting "careful examination" under "middle-level" 

review. Accordingly, it should be judged under a "rational relation" 

test. Since, .according to unrebutted testimony in the DC, the " no­

packages" rule was reasonably related to the need for security, given 

the administrative/cost constraints under which MCC was operating, the 

rule s hould have been sustained . Even if this rule is judged under 

(r "middle-level" review, continues the SG, it still should pass mus ter: 

the DC refused to give proper deference to the views of MCC officials, 

and simply s~bstituted its judgment for theirs. 

(b) Resps suggest that the Due Process Clause protects their 

right to receive personal property from outside the prison. Under the 

presumption of innoce nce, the deprivat ion of property detainees suffer 

should be no greater than security n eeds absolutely dictate; otherwise, 

the deprivation· amounts to punishment. Res~s cite Fuentes v Sh~vin 

and similar cases for the proposition that even a t emporary d eprivation 

of property raises due-process concerns . As far as justification for 

the rule goes , resps note that the SG has aba ndoned the theories, urged 

below, that the "no-packages" rule was n ecessary to prevent fighting a-

mong detainees, and, in the case of food packages, to ensure proper 

sanitation. Abandonment of these theories was wise, say resps, since 

they were untenable: food and personal property can be purchased in the 
1 

d h "f. ht . 11 
MCC commissary, and logically should have cause t e same ig ing 
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n problems lb 
resps say, is th e only jus tification the .SG urges here, 

e need to 
the Govt's prevent introduction of contraband. Yet 

security needs 
of. packages, With can be met by allowing limited introduction 

inspection by MCC officials. Th ' r all L L e Govt s objection 
e Y boils do 

· wn to administrative 
, L convenience: the MCC can't (or 

won t) aff 
ord the manpower to do the searches. h Resps note that .ot er 

jails have formulated 
regulations allowing receipt of packages on a 

limited basis. 
This was all CA2 ordered the MCC to do here. 

( 3 ) The "Publisher-Only" Rule. (a) The Govt notes that, at the 

time this case started, the regulation at issue allowed receipt of books 

only from pub11·shers and book clubs. Th · b e regylation has since een a-

mended to allow receipt of books directly from bookstores. In addition, 

the Bureau of Prisons has proposed . to allow receipt of paperback books, 

magazines, and other soft-covered material from any source. Accordingly, 

(("""' The SG asks this Court to review CA2's holding only insofar as it may 

require the MCC to allow receipt of hard-covered books from sources o-

/ ther than publishers, bookstores, and book clubs. In this respect, says 

the SG, CA2 was wrong. First of all, the "publisher only" rule effected 

no meaningful interference with 1st Amendment rights; strict scrutiny 

was therefore ina ppropriate. Second, ev en if 1st Amendment rights were 

implicated, the rule was designed to ensure security; hence, the burden 

was on r esps to show by "substantial evidence" that the rule was an "ex-
• 

aggerated response" to the perceived problem. This rcsps failed to do. 

(b) Resps counter that, given the twice-altered contours of the 

"publis h er-only" rule, this i ssue should be r emanded to the DC for 

j" further consideration. If d e t ainees are indeed allowed to receive paper 

back books from any source, the DC may well reconsider its initial con­

clusion that regulations permitting receipt of all reading matter are 

necessary. If the Court chooses to reach the merits, resps argue that 

detainees h a ve a 1st Amendment right in getting information (citing Red 
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the infr· 
. ingeme~t of detainees' 

since there Were 
no meanin f -

matt g ul alternative er; and that 

fundamental right was serious; 

channels of getting reading 
the security problem 

assertedly caused by hard-bound 
reduces to th ' . 

books ultimat 1 . e y 

(4) e Govt s refusal to inspect them on arrival 
Room Searches ( ) 

-· a The Govt begins by noting that the room searches w 
ere concededl 1 · . 

capable of invalidating 
Y eg1t1mate--irunates have no "privacy in~erest" 

random searches of their cells. Yet once it 
is conceded that the searches 

were proper, resps' claim to a constitu-

tionally-protected interest fails: the 4th Amendment does not entitle 

anyone to observe a legitimate search of his premises. Since resps' 

thus had no 4th Amendment or privacy interest, a "minimal rationality" 

test must be appli'ed. u d h' n er t is test, administrative convenience is 

enough to justify exclusion of inmates during routine room inspections. 

Detainees' presenc t · e causes -ensions and arguments, risks attempts to 

( (' ·destroy or conceal contraband, and causes inspections to be much more 

time-consuming. 

(b) Resps start by noting that there were r eally two kinds of 

room searches in the MCC. First, there were formal shakedowns of cells 

by block; during these searches, the block was cordoned off and all 

inmates were excluded. (The point of exclusion here was apparently to 

k eep inmates fro~ passing contraband from room to room, one step ahead 

of the search party). Second·, there were informal; random searches of 

" ' 
individual cells; inspec ting officers had discre tion to.let inmates 

observe these latter searches, although permission was granted rarely. 

Resps say that they did h a ve a constitutionally-protected interest in 

observing the searches; although they purport to b ase their claim on 

the 4th Amendment, they r eally make a due-process argument, saying that 

search proce dure s that gratuitously invade privacy or insult dignity 

" • " I t resps contend that the Govt had no need are punitive. n any even , 

1 to exclude irunates completely. CAZ held only that detainees should be j 
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reasonable d from inside th istance" tl . e cell. If -- 1is needn't 
h detainees 

even be 
t ey could hardl . were thus removed from 

Y dispose of the room, 
became argum contraband during the search. f 

· entative th I inmates 
' ey could al · ly. Fl.. nally r ways be taken f th ram e area complete-

. ' esps say that the Mee 
ting encountered no problems with let-inmates watch . f in -orrnal s h 
this a earc es where permission was grante<;l; 

ssertedly belies any r 1 . 
ea security problems. 

(5) Visual Body-Cavity Inspections. (a) 
body-cavity inspections 

CA2 held that visual 

violate the 4th Amendment absent probable cause 
to believe that th . 

e inmate is concealing contraband. The SG argues 
that CA2 ig d h . nore t e testimony of at least one prison official that 

such inspections were necessary after contact visits· notes DC decisions 
' 

in SDNY and NJ upholding such searches under these circumstances; and 

contends that CA2' s finding that the searches ·were of "little actual 

( ~ utility" ignored evidence of their deterrent value. 

Ordinarily, says the SG, it is unnecessary to inquire into less 
,,,. 

resyrictive alternatives where security regulations are at issue. In 

this instance, however, where the challenged search implicates notions 

of personal dignity and decency, some inquiry into alternatives under 

a "middle-level" review may be prope r. But in determining the availabili· 

ty of alternative measures, the evaluations of correctional officers 

must be accorded deference absent "substantial evidence" that they have , ' 
over-reacted. Here, the record reve aled no s ufficient alternatives 

to visual inspections. The DC suggested metal detectors; yet they 

wouldn't detect concealed drugs. Another alternative would be close 

monitoring of visiting rooms; but the rooms often contained 20-30 people, 

and MCC simply lacked the staff to monitor ? group this size. Moreover, 

there was a lot to be said for unsupervised visits, and monitoring typi-

cally creates hostility of other sorts. All in all, it cannot be said 
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visits, With a w l.ntimate 
thorough . and largely unsupervi~ed contact 

or beyond th . vi.sual inspection 
e discretio thereafter, was unreasonable 

. n of corr . 
(b) ·Res ectional officials. 

- ~ argue first 
to be se that detainees have a 4th Amendment right cure in the· l.r persons 
then summ . against unreasonable searches. Resps 

ari.ze the 
to expos h 

nature of the searches here. Inmates were required 
e t eir genitals t• , anus, 

ion; in the course . 
of exposing 

and (for women) vaginal areas to inspec-

these areas, inmates were forced to 
assume hum·1· 

1. l.ating postures. The inspections (due to time pressure) 
were often d 

con ucted in the presence of other inmates, and were often 
accompanied b a· · Y sa istic, homosexual, and threatening remarks from the 

~nspecting officers. M h _ oreover, t ere was no showing that such inspec-

tions were necessary for security purposes. There was only one case 

in which an inmate was found to have concealed something in one of the 

searched areas. Such inspections, further, could not possibly be 

said to have any deterrent value. Detainees wore one-piece jumpsuits; 

in order to hide anytliing during a visit, they would u sually have to 

remove the jumpsuit as far as the waist, which activity would be 

easily observed. Given the monitoring of the visiting room (resps 

don't agree that monitoring was lax), it would be hard to insert contra­

band in one's anus or vagina in any event. Inmates can't use the visit-

ing room lavatory, so they can't 80 in there to hide things. Visitors 

are inspected before coming into the visiting room, so contraband 

can be discovered that way. After the visit, inmates undergo a thorough 

strip-search (CA2 approved of this), which would deter most efforts to 

hide contraband. Under CAZ's opinion, finally, visual inspections of 

body cavities could still be conducted when officers had probable 

cause to suspect concealment. Given all this, resps conclude, CA2's 

holding that automatic visual inspections violated the 4th Amendment 

was correct. 



Scanned by CamScanner

C. Views of Amici. 

(1) Amicus NAACP Legal 

affirmance . Although . 
amicus seems pretty sure that the MCC practices 

Defense Fund supports resps in urging 

at issue are undesirabl . 
~~__:::=..::=-:::.~e~, amicus has a hard time arguing that they are 

unconstitutional . Amicus makes three major points: 

(a) First, arnicus urges the Court to be wary o f upholding 

detainee restrictions by blanket deference to claims of "jail security .'! 

Although this case involves a modern federal correctional center staffed 

by I 

expert penologists , the Court ' s reasoning will affect lower courts r 

considerations of all pre-trial detainment cases--including those in­

volving ramshackle country jails. Most of the jails in this country 

lack the features of the MCC : for the most part , they have minimal 

budgets and are staffed, not by experts, but by local sheriffs . In 

such cases, deference to " correctiona l officers ' expertise" would be 

i nappropriate . Amicus lists numerous cases in which DCs have struck 

down outlandish practices, even though these practices were claimed 

to enhance "security . " Amicus fears that a broad holding by this Court 

would set back these efforts . Even in this case , amicus says , the 

MCC ' s claims of " security" should be carefully scanned. For the most 

part , the challenged practices were necessitated, not by "security , " 

but by j ailers ' reluctance to go to the trouble of adopting less con-

venient procedures . Visiting , for example~ can be made safe by moni-

toring , without the humiliation of anal and genital inspections ; pack­

ages can be allowed after being .searched . Arnicus concludes this argu­

ment by saying , "Nor should this Court be deterred by the notion that , 

although the restrictions enjoined below are undesirable , petrs should 

not be requited to abandon them as a matter of constitutional law.' ' 

Amicus does not , however , make any constitutional arguments or suggest 

any constitutional test ; it argues sunply that reform of deplorable 

jail conditions can only come at the instance of the courts . 
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(b) Amicus argues secondly that, while the courts below 
enjoined the MCC p t• rac ices on constitutional grounds , the same result 

a non-constitutional basis. The federal courts , can be reached on 

says amicus , have · nh . i erent power to correct conditions under which 

persons awaiting trial in the federal courts are detained. Just as 

the courts have power to grant bail, and to set conditions on receipt 

of bail, so too they should have power to determine the conditions 

under which detainees are held in lieu of bail . The DC's supervisory 

power , amicus suggests, would let it eliminate unreasonable MCC prac ­

tices regardless of constitutionality . 

(c) Finally, amicus argues that the challenged practices 

were properly enjoined because they violated the Atty Gen's statutory 

duty to "provide suitable quarters" for detainees. 18 use § 4042 . 

Amicus notes that the Bureau of Prisons has proposed new Draft Stan­

dards for detention conditions . These Standards xecommend (1) single 

occupancy of cells, with double-celling occurring only if each inmate 

has 60' of living space ; (2) visual body-cavity inspections only when 

jailers have " reasonable suspicion" that inmates are hiding contraband ; 

(3) receipt of books and packages from any s ource . If these Standards 

s 

are enacted , amicus suggests , the Atty Gen would be bound by them . 

Accordingly , the Atty Gen has in effect already determined that the 

challenged MCC practices are inconsistent ~ith the duty to prov-ide 

inmates with " suitable quarters ." CA2 rejected a similar argument be-

low , finding that , absent a showing of a specific statutory violation by 

·the Atly Gen , it lacked jurisdiction to consider matters "committed to 

agency discretion by law ." 

(2) Amicus ACLU Natl Prison Proj e ct likewise supports resps in 

uq~j 11g affj rinance or , alternatively , that the case be DIG' d . Amicus 

doesn ' t make any legal arguments ; it just says that pre-trial detain­

ment is a national disgrace and that if the courts don 't do something 
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about it, nobody Will. 
Ami~us la 

the Justice Dept h ys great 
as cons· l.Stently 

emphasis on the " . irony" that 
rules, and the l.k opposed double-ce11· 

. l. e When it has . ing, publisher-only 
and ·1 l · intervened · 1 oca jails• 0 1 in awsuits against state 

n Y when · t · l. s own f d . 
does the SG s· e era! institutions are attacked 

i.ng a different tune. 
MCC practices are 

(citing the Draft 

Amicus says that the challenged 
inconsistent with 

recognized professional standards 
Standards a d 

n numerous penological studies); hence, there is no 
question but th t h a t ey were improper, and the case should 

be DIG'd. 

D. The SG's Reply. 

The SG replies to the two new arguments made by NAACP• He argues 

initially that these arguments were not made in the courts below nor 

were they briefed by the parties in this Court; hence, they shouldn't 

(( be considered. In any event, the arguments are wrong. First, the 

federal courts have no "inherent poweru to dictate confinement con­

ditions for detainees. True, the fed~ral courts can grant bail and 

set conditions thereon, but they do this pursuant to statutory authori-

ty (the Bail Reform Act); no similar statutory authority exists for 

determining jail conditions. Indeed, t he federal prisons by statute 

are controlled by the Executive Branch via the Bureau of Prisons; any 

"inherent powers" of the courts has thus been statutorily displaced by 
p • 

delega tion to the Executive. Second, the Atty Gen has not "bound 

himself" by the Draft Standards as a de finition -of "suitable quarters" 

for detainees. The Standards express ly s tate that they embody a dminis­

trative goals; they explicitly state that they confer no legal rights 

and no causes of action on anyone. In any event, the Standards are 

still in draft form, h aving been i ssu ed for public comment only; since 

they haven't been promulgated, they do not h ave the force of law a nd 

could under no circumstances "bind" the Atty Gen. 

>US 

ly 

' I 

I I 

1 I 
1' 
' Ii 
'1 
I 
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II. DiscussroN 

A. The Proper C 
- onstitutional T 

pre-trial detainment practices can probably 
to the lower courts . 

1. LivingConditions . C 2 ' A s " compelling necessity" test should be 
rejected . Th 

e premise of CA2' s approach is that any restrictions 
greater than ab 1 l" so utely necessary to ensure detainees' trial availabi i-

ty and jail security are "punitive," hence violative of the presump-

tion of innocence, hence justifiable only by " compelling necessity." 

Yet it is simply not true that all "non-essential" restrictions are 
11

punitive ." Limitations on detainees' access to telephones, for example , 

are not absolutely essential to either objective of pre-trial detain­

ment , but such limitations could hardly be labeled "punitive." CA2 's 

rationale proves too much . Nor is it possible to save CA2 ' s theory by 

adding a gloss (as resps do) that only substantial restrictions are puni­

tive . This gloss , first of all , doesn't fit with the theory , for under 

CA2 ' s theory the thing that makes restrictions "punitive" is not their 

burdensomeness , but their inessentiality . This gloss, moreover , i s un­

workable : restrictions wil l be " substantial," or not , depending on the 
' 

moods of judges . 

The SG ' s suggested "three-tier" standard of review seems quit e 

reasonable , and is sensitive to the equities . I agree completely lhat 

restrictions of a relatively lrivial natu.ce must be judged by a "rational 

relation" test . I likewise agree that reslrictions on fundamental li-

berties--insofar as such liberties have not been lost owing to the fact 

of confinement and the necessities of j ai l security- -should be judged 

under a "strict scrutiny" approach . I would add a caveat, however , that 
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;;c.rictions of the " fundamental" va . 
,? riety must be significant before 
crict scrutiny" is brought . 

''s into play . For example 
h MCC' , I would not say 

cnat t e s restrictions on detainees' 
receipt of books sufficiently 

implicated 1st Amendment interests 
, or that its restrictions on room 

searches sufficiently . 
1

. 
imp icated 4th Am d en ment interests, to call for 79 

a " compelling ne · 11 
cessity approach. Th d e ifficulty with the SG 's pro-

posed test is the middle 
tier. The SG gets this tier from Moore v City 

:s 

~ of Eas t Cleveland, but it is not obvious why that case- -involving vast-

ly different interests--should be brought in here . Moreover , it is 
ions 

not clear wha t sorts of interests " middle-level" review should apply to · 
n-

it through 9.bly The SG seems to invoke it to assess restrictions on privacy , be 

hous · d · · ,_,onder whether he would ing con itions or body-cavity inspections ; I ~ 

apply it to non-privacy interests as well . This middle-tier , of course , 

possesses great capacity for expansion , and may well g ive courts a rov­

ing license to strike down whatever they please--especially if ihey 

look to equal protection (sex and illegitimacy) cases for guidance as 

s 

to the meaning of "middle-tier" review . 
11 • d In those cases , of course , mi -

dle-level" scrutiny had tremendous bite , and most jail practices would 

probably succumb to it. The SG' s approach , in short , while f air-minded , 

may be too confusing and uncertain to be workable . I have never been 

a great fan of multiple-tiered equal protection scrutiny , especially 

when the building begins to asswne skyscraper, proportions . 

Whoeve r catches this opinion to writ e will h ave to do some carefu l 

crafting in order to produce a workable test • .Although I don't pretend 

to have found the answer yet , I think that any test must a llow for some 

consideration of administrative feasibility and cost constraints upon 

jail operations . If a j ail , like the MCC , simply has more detainees than 

it c. n handle, what is it supposed to do? It cannot build new facilities 

overnight , and it cannot be expected to put detainees up in hotels. If 
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ditions beyond its 
•• 0 11 control th 

rust adv . 
·rnply have to all ers1ty upon it h 

sJ. ow some t , t e jail will 
emporary o 

reasonab le steps t d vercrowding . If the jail takes 
o eal With th' 

held to have acted ls problem fairly , it should not be 
unconstitutional! 

strikes me as fair· d . . y. The SG's formuta on this score 
. . a m1n1strative and cost 
ined carefully . constraints should be exam-

' and, lf legitimate 
restrictions in ' should be sufficient to justify the 

question. 
of course ad · . 

Where "fundamental liberties" are involved, 
' m1n1strative 

Weight ; 
and cos t factors should be accorded little 

i n the case of 11 . 
a other restrictions however they should be 

' ' 
given serious consideration. 

2. Security and Order . I basically agree with the SG h ere . Firs t 

of all , I th' k h h in t at detai nees and convicts should be treat ed t e same 

a s fa r a s security goes . As the SG says , both pose the same risks and 

the need for security in each case is identical. Practically , I think 

it woul l be hard to mandate differing levels of security precautions 

for detainees and convicts when both are housed in the same institution. 

In the case of convicts , of course , the law seems established that sub­

stantial deference must be accorded prison authorities in security mat -

9i 

ht 

ct 
Cl~ 

~] 

ters . As PS wrote in Pell v Procunier , 417 US 817, 827 (1974), considera-

tjons a s fo security "are peculiarly within the province and professjonal 

expertise of corrections officials , and, in the absence of substantial 

evidence in the record to indicate that the officials have exaggerated , ' 
their response to these considerations , courts should ordinarily defer 

to their expert judgment ." And as WHR said in Jones v. NC Prisoners ' 

Labor Union, 433 US 119, 128 (1977), lnless Lhere is " a showing that 

[prison officials '] beliefs [as to the need for security ] were unreason-

able , it was error for the [DC] to conclude that [those officials ] needed 

to show more . In particular , the burden was not on [ the officials ] to 

show affirmatively that the Union would be ' detrimental to proper peno­

logical objectives ' or would constitute 'a present danger to security 
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d order.' ... The necessi'ty 
,11 and co 
' rrect result of our deference to the 
i~formed discretion f 0 prison ad · · 
courts, 

m1n1strators permits 

tions." 

not change this analysis." 
Id. at 129. Once prison officials had 

concluded that th 
e presence of a u · d nion would be "detrimental to or er 

and security," it was "enough to say that they [had] not been conclusive-
ly shown to be 

wrong in this view." Id t 132 • a • If detainees and con-

victs are · d d in ee to be treated the same as far as security goes, the 

standards of Pell d J an ones would govern this case. 

In the case o f security regulations , as in the case of living con­

ditions , I think administrative convenience and cost factors have an im-

portant role to play . As resps and amici observe, many of MCC's "securi­

ty" rules would not be necessary if it had the money and manpower to 

adopt more liberal procedures. But this observation is not necessarily 

enough to condemn those rules out of hand. If jails are to be run ef­

fectively, guards simply cannot spend all their time sifting through 

packages l ooking for microscopic quantities of heroin . 

3 . Summary . If I had to enunciate a concise standard of review 

for cases of this sort, I might say someLhing like this : "In scrutinizing 

restrictions on detainees ' liberty , the court should carefully examine 

the practice in question , together with the ~ost, security, and admin­

istr.ative justifications given for it . If , after this analysis, the 

court finds the practice reasonably related to a legitimate purpose , 

the practice should be sustained . Only "t,•hen ' fund<.>mental liberties,' 

i. e_!..,, specific rights guaranteed by the Constitution, are significantly 

infringed should strict scrutiny be applied ." 

B . The Practices Challenged . 

I don't think the Court should spend much time on the five prac-
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specifically challenged here . The better course , I think, would 

be to announc e the proper s t a ndard of review , then reman d to the DC to 

let it conduct the analysis . In many instances, the parties dispute 

about evidentiary matters ; such disputes could best be resolved in a 

trial court. In each case , the courts below ignored asserted cost / 

administrative justifications (not enough guards to monitor visit~ng 

rooms , not enough guards to inspect books and packages , etc . ); on remand, 

they could be directed to f ac t or such considerations into the equation . 

g 
y 

On the merits, I think the double-celling was constitutiona l ly 

permissible owing t o the temporary and unforeseen overcrowding . The 
.j 

room- 1 

search argument seems frivolous , as does the package argument--in each 

case , resps simply have no constitutional right to base a claim on . 

Th ' 1 · h t th been i"deal , but I don ' t e MCC s ru es in t es e res p~c s may no ave 

think lhey were unconstitutional . As to the publisher-only rule , I 

think a remand is essential , given the changes the Bureau of Prisons 

has effected or proposed in it ; if these changes are made, a watered-down 

rule , applicable only to some hard-bound books , would seem plainly valid . 

The most difficult issue is the body-cavity inspection ; the Govt ' s evi ­

dence as t o the necessity for this seems t o reduce to the testimony of 

one witness , and this may be a thin reed . I would be r e l u cta nt to d e­

cide this question on this record , especially given the uncertainty as 

t o the extent of visiting-room monitoring and MCC ' s manpower shortages . 
, ' 

III . CONCLUSION 

1be decision below should be reversed , and the case should be 

remanded for consideration of the challenged · practices under the proper 

constitutional test . 

1/12/79 AGL 
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TO: 
FROM: 
RE: 
DATE: 

HAB 
AGL 

MEMORANDUM 

WHR's supplemental memo in Bell v Wolfish, circ. March 8, 1979 
March 8, 1979 

I think WHR's supplemental memo is very solid: it highlights 
the key issues in the case and to my mind resolves them correctly. 
I think a revision along the lines WHR envisions would improve the 
opinion, and would provide a doctrinal link between this case and . . 
previous prisoner cases. The theory in brief is this: (1) restrictions 

d . ' ' . h " s on etaLnees are OK unless they're punishment; (2) "punis ment mean 
that the restriction is not "reasonably related to a legitimate govern­
mental objective"; (3) prison security is a legitimate governmental 
objective; (4) in determining whether or not restrictions are "reasonably 
related" to this objective, deference should be given to the views 
of correctional authorities. WHR's theory harmonizes the "convict" 
cases with this "detainees" case quite well. 

I agree with WHR that the disagreements with his memorandtim 
expressed by WJB and JPS go to the heart of the case; the disagreements 
are so vast, that there is no hope that WJB and JPS can be brought 
aboard WHR's opinion. Unless you (or perhaps LFP) would prefer some 
sort of middle solution, it seems as though you may have to chose 
between the polar opposttes on the table thus far. 
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TO: 
FROM: 
RE: 
DATE: 

HAB 
AGL 

MEK>RANDUM 

Bell v Wolfish, No. 77-1829 
March 8, 1979 

I have read WHR's memo, together with the memos written by 
JPS, PS, and WJB. I think WHR has done a very good job. I would 

./recommend that you join the WHR memorandum as an opinion, as PS has 
stated that he will do. 

~ (1) JPS's ideas, in my view, are way off base. Given this 
- Court's past cases, the fiurpose behind a restraint must be the key , 

in determining whether t e restraint constitutes "riunishment." JPS 5 

idea that less emphasis should be given to intent 'and more ~o ~h7 11 

question whether a practice invades the basic dignity of an 1nd1v1dual 
is completely unworkable. JPS's idea that it is "punishment" to deny 
detainees the rights to receive hard-back books from relatives, to 
deny them the right to receive packages, etc., seems plain wrong to . 
me. Obviously, the purpose of these restrictions is to ensure secur;; 7 

ty, not to punish. Moreover, viewed objectively, the restraints do -
make out "punishment" under the Mendoza-Martinez standards set out 
in WHR's memo at 15-16. 

(2) WJB's ideas largely track JPS's. WJB's suggestion that 
/detainees' rights can be founded on the "presumption of innocence" 

is wrong, I think; WHR treats this issue well at 11. WJB's suggestion 
that the existence of "mental harm" can be an element in ascertaining 

1µ the existence of punishment is, I think, an invitation to the slip-
v- pery slope. Any detainee could say that his inability to receive 

packages caused him "psychological harm" and thus constituted 
punishment. WJB, I believe, is unfaithful to this Court's past 
prison cases in downpeddling the deference to be accorded prison 
2fficials. Once one accepts WHR's premise, at 24 n.27, that there 

.,_/is no distinction between detainees and convicts as far as jail securi­
ty and order go, all the prison cases are directly on point. These 
cases plainly state that considerable deference must be accorded 
jail authorities in security matters, and I think WHR correctly 
applies this rule to this case. 

Originally, I had thought it might be better to have this Court 
enunciate the proper test, then remand to let the DC apply it to 
the five practices at issue. I have come to agree with WHR, however, 

vt:-.- that this would be unsatisfactory. The best way for this Court to 
show the lower courts what it means is for this Court to apply its 
test itself. I can well imagine the DC and CA2 worming around on 

/ remand trying to come out the same way despite this Court's opinion. 
Since, as I said in my bench memo, the outcome of each issue on the 
merits is clear enough, I now think it is best for this Court to 
decide the five issues. The only one that gives me any pause 
is the body-cavity inspection. As WHR says, however, the challenge 
here is to the rule on its face, not as applied; I would have a hard 
time saying that this rule is facially invalid. WHR includes a 
warning that jail officials will be expected to "keep their trust" 
in applying this rule properly. I think that's all this Court can 
do in this posture of the case. 

In sum, I recommend that you join WHR. There might be some value 
in getting a note around fairly soon, so that everybody will know 
how the lines are being drawn. 
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TO: 
FROM: 
RE: 
DATE: 

RAB 
AGL 
Bell v Wolfish (WHR's 2d draft c irculated March 12) 
March 16 1979 

h " ishment" The basic purpose of WHR' s revision was to apply t e pu1:1 " 
analysis, used in Part II to assess the validity of "doubl7-bunkingII 
to assess the validity of the security measures discussed in Part ~- k 
as well. The revision is largely contained in a new Part IV. I t in 
WHR's analysis (which follows the analysis in his memo.of March S) . 5 is theoretically sound, and is thoroughly consistent with the analysi 
in Part II. 

I have one criticism. On page 39, WHR says that, "Ab~e11_l~ a of~owint 
of an expressed intent to punish on the part of detention faci i ~ 
ficials, the determination whether a particular restriction constitutes 
punishment in the constitutional sense ordinarily depends on ~h7ther 
that restriction is reasonably related to a legitimate nonpunitive 
governmental objective." This formulation seems incomplete. As WHR11 

has said earlier, a restriction must not only be "rationally related 
to a legitimate purpose in order to escape the "punishment" label; . 
it must also not "appear[] excessive in relation to the ••• purpose assigned 

/ [to it]." Draft at 16. I think it might be useful to make this latter 
point again when the test is reiterated on p,age 39. After all, 
placing detainees in a dank dungeon may be 'rationally related" to the " 
objective of ensuring their presence at trial; it is the "excessiveness 
of this form of restriction, not its irrationality, that is telling. 

LFP has said that he'll go along with WHR, except as to the no­
package rule and the body-cavity inspections. I think the "no-package" 
rule is definitely OK, and thus part company with LFP there. Like 
everybody else, I have trouble with the body-cavity inspections, but 
am inclined to think that WHR is right in concluding that the rule is 

.,/ not invalid on its face. However, I would not be terribly perturbed 
if the Court were to affirm CA2 on this count. If you were to agree 
with LFP on this one, I suspect WHR might modify his discussion to 
get the two of you aboard. LFP, then, might agree to drop his opposi­
tion on the "no-package" point. I really hope the Court can avoid 
splintering too badly on this case. 




