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UNITED STATES DISTRICT COURT L
NORTHERN DISTRICT OF FLORIDA ...~ +-*7e™

TALLAHASSEE DIVISION: .
| FILED

WILLIE CARL SINGLETON, a minor : e/

by NEVA SINGLETON, his mother MAY 22 1964

and next frilend, et al., | : OF¥ICE OF gg%%%
Plaintiffs, : U. 8. DIST. i

NORTH, DIST, ElA,
-vs- : No. 963

BOARD OF COMMISSIONERS OF STATE :
INSTITUTIONS, et al.,

b
. ey -
e de B AEK

Defendants,

RESPONSE TO PLAINTIFFS' MEMORANDUM
IN OPPOSITION TO DEFENDANTS' PETITION FOR RECONSIDERATION

COMES NOW the Board of Commissioners of State Institutlons,
et al,, Defendants, and pursuant to the order of this Court on
April 21, 1964, files this, their response to Plaintiffs'
memorandum opposing Defendants' Petition for Reconsideration
of this Court's denial of Defendants' Motion to Dismiss.

0 The purpose of thls response 1s to re-assert Defendants'
position that Plailntiffs lack the proper standing to maintain
a class action, and in addition, to comment on those cltatlons
and propositions of law contained in Plaintiffs' opposing
memorandum,

It is to be pointed out at the outset that the Plaintiffs
were released from the custody of the Division of Child Training
Schools at the request of the said Plalntiffs as indicated in
their petition (copy attached). An examination of the minutes
of the Defendant Board'indicates that the Defendant released

the sald Plaintiffs pursuant to theilr request and "into the

custody of the parents under the terms and conditiéns set by

the Court", (copy of minutes attached).



As this Court will note, the Defendants' order makes’
no reference to a '"probatlonary release", "probation' or
reference to any other term that would indicate ﬁhat'the
Board still retains supervislion over the sald Plaintiffs,.
Whatever the conditions or restrictions may be, the same are
those which have been previously fixed by the Court. In
commenting upon the appeal of the instant Plaintlffs from
the Jjudgment of delinquency entered by the Juvenlle Court of
St., Johns County, District Court of Appeal, First District,

made the followlng observatlon:

"Taking as true the representation of counsel
for appellants to the effect that the parents

of the children are believed to be ready to .
accept the condition of probation previously
offered by the Juvenile Judge, the ends of

Justice under the law lndlcate that this matter
should again be submitted to the Juvenlle Judge
for consideration and disposition in the light

of the changed attitude of the parents. Accord-
ingly, Jurisdiction of thls cause 1s relilnqulshed
in part to the Juvenlle Court of St. Johns County
for the sole purpose of entertalining and disposing
of such petition for probatlion or for ball as the
appellants now deem 1t expedient to file, and upon
the dlsposition thereof to furnlsh this court with
a record of the proceedings had pursuant thereto,"
(Emphasis supplied). AN,E, et al. v, State, Fla,
156 So. 2d. 525, 527,

- It is important again that we point out to this Court
that the'action takén by the Defendants was pursuant to the
petition and request of the instant Plalntiffs,

The case of Jones vs, Cunningham, 371 U, S, 236 (1963),
9 L. Ed, 24 285, 83 S. Ct. 373, relied on by Plaintiffs, held

that a person on parole is still in the "custody" of the

Parole Board (of Virginia) within the meaning of the habeas
corpus statute. The Jones case is both factually and legally
distinguishable from the instant case. An interpretation of

the scope of the wrlit of habeas corpus was involved in the
Jones case wlth which matter we are not concerned in the instant
situation, In additlon, the Supreme Court of the United States

was there deallingi{wlth a Virginia statute relating to parole.
It is interesting to note that the Court recognized circumstances

under which a case involving a dispute between parties can
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become moot by virtue of the fact that the petitioner ié |
no longer in the custody of the respondent, (See 9 L, Ed, 24,
285, 290; see also 92 ALR 2d 682 at page 689, discussing
custody and its relation to the writ of habeas corpus.)
It 1s also interesting to note that the 1instant Plaintiffs
constantly refer to "probation" but have, nevertheless relied
upon the Jones case which concerns "parole" and which is
entirely different from our circumééances.< .

The case of Balley vs, Patterson, 369 U.S. 31, 7 L. Ed.
2d, 512, 82 S, Ct. 549, cited by the Plaintiffs in support of

thelr right to maintain a class sult held that the appellants
there lacked the standing to enjoin c¢riminal prosecution

under Mississippl breach of peace statute since the appellants
did not allege that they had been prosecuted or threatened with

prosecution under them,

", . . They cannot represent a class of whom

they are not a part." (7 L. Ed, 2d, 512, 514.)
To infer what the Court would have done under a set of-facts
or allegation different than those involved therein is here
conjecture and should not be indulged in by this Court in
determining the standing of the Plalntiffs in the instant situation,
The Plaintiffs rely upon the following cases as supporting
thelr present allegation that the instant action may be main-

tained/as a class action: Simkins vs, Moses H. Cone Memorial

Hospital, U.S.C.A., 4th Cir., N.C.; 323 Fed. 2d. 959, (1963);
Rackley vs, Board of Trustees of Orangeburg Reg, Hospltal,

U.S.C.,A. 4th Cir. S.C.; -310 Fed, 2d. 141, (1962); Augustus vs,

Board of Public Instruction of Escambia County, 185 F,S, 450,
U.s.D.C., Fla. (1960); Evers vs, Dwyer, 358 U.S, 202; 3 L, Ed.
2d. 222; 79 S. Ct. 178; Morrison vs. Davis, U,S.C.A, 5th Cir,
La.; 252 Fed. 2d. 103; (1958); Bailey vs. Patterson, U.S.C.A.
5th Cir,, Miss,; 323 Fed. 2d. 201, (1963).
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In the Simkins case the question of a class sult was:
not involved, In that case the Plalntiffs were Negro
physiclans and dentists who were denied the use of staff
privileges at the defendant hospital and also patients who
were in need of medical treatment desiring to enter the
defendant hospital. The ?laintiffs were suing on behalf of
"themselves and other Negro citizens similarly situated".
Whatever we mlght say as to whether the éaid plaintiffs‘
properly represented thelr class would simply be a matter of
opinion; a matter whlch was not in controversy in the Simkins
case, Additlonally, the facts thereln are distingulshable
from the instant situation.

In the Rackley case the U, S. Court of Appeals affirmed
the denlal of a temporary injJunction by two Negro cltlizens
seeking to restrain the defendant hospital from maintaining
separate facilitles for white and colored patients in the
hospital. There was no adjudication by the Court ovii .
action question, { The court stated, (310 Fed. 2d. 141, 1430:

"The appellants allege they sue for themselves

as well as in behalf of others similarly clrcum-

stanced, Validlty of the suit as a class action

is denlied by the hospltal and Director, A class

action, the trial court ruled, was not disclosed

by the complaiht and evidence., However, on trial

of the permanent injunction we think this issue
too should be reopened and reheard,"

In the Balley case, declded by the U, S. Court of Appeals,

(distinguished from the first Balley case decided by the U, S,
Supreme Court) the Court did not conclusively pass upon the
class action questioﬁ. This case had come up upon direct
appeal to the U. S, Supreme Court which, while making several
observations concerning the abillty of the appellants there to

maintain a class actlion, vacated the judgment of the District

Court and remanded the same 1n light of the appellants individual

claims of thelr rights to unsegregated transportation service

(369 U.S. 31). On remand, the U, S. District Court for the

Southern District of Mlssissippi, Judge Mize presiding, denied
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injunctive and class relief, On appeal to the Fifth Circﬁit
Court of Appeals, Judge Hayes presiding and Judge Wisdom
concurring, the Court lssued the injunction prayed for by
the Negro plalntiffs, However, the sald Court stated as
follows:
_"We find it unnecessary to determine, however

whether thls action was properly brought under

rule 23(a), or whether or not appellants may

properly represent all Negros similarly sltuated,

the decree to which they are entitled is the same , . ."
So it seems that the determination of the class action was not
necessary to the disposition of the Balley case.lkThis Court's
attentlon 1s invited to the well-reasoned dissentihg opinion
of Judge.Cameron in the Balley case, (323 Fed, 2d, 201, 208).
Judge Cameron indicates that the opinion in 206 Fed, 2d. 539
should be controlling., In that case (Clark vs. Thompson)

Chief Judge Mize made the following observations at page 5U42:

", . .Whether this is a proper clanss artien

involves a questlon of fact ., . .the piaiiv..

cannot make this a ligltimate class action by -

merely calling it such ., ., .a class actlon can-

not be maintained where the interests of the

plaintiffs are antagonistic to and not wholly

compatible with the interests of those whom they

purport to represent, . .(citations omitted)."

In the Evers case, agalin, the class actlon question was
not involved, The questlon concerned there was whether an
"actual controversy" existed within the contemplation of the
Declatory Judgment Act, 28 U,S.C.A, 2201, Based upon the
facts in that case, which are dlstinguishable from the instant
siltuation of facts, the Supreme Court of the U, S, held that
the case presented'an "actual controversy" within the meaning
of the statute. | '

In the Morrison case, agaln, the questlon of a class
action was not involved, The case stands for the proposition
it 18 not necessary for persons to be arrested for violation

of segregation laws before being able to test their constitutional
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rights, The case was both factually and legally distingulshable
from the instant situation,
Reference is made by the Plaintiffs to the reversal on

appeal of Anderson vs, Kelly, U.S.D.,C,, Ga., 32 F.R.D, cited

by the Plaintiffs in their Petlition for Reconsideration. (See
Anderson vs, City of Albany, U.S.C,A, 5th Cir., Ga., 321 Fed.

2d, 649 (1963) ). It is important to point out that the
reversal was predicated upon the factual evlidence rather than
the legal principles involved., The lower Federal Court indicated
that the evidence failed to show that the Plaintiffs, there,

had ever been denled the use of any of the facllitles referred
to in thelr complalnt because of thelr race, nor was there any
evidence that they had ever been arrested or threatened with
arrest, This being the finding of the Court, it would follow
that the Plaintiffs under such clrcumstances, applying the
established legal principles pertalning to class actlons, lacked
standing to seek injunctive relief for others who may have been
inJured because the Plaintiffs cannot represent a class of whom
they were not a part. The Court of Appeals, however, found

that there was sufficlent evidence in the record below to
indicate that the Plalntiffs were,aggrieved or had suffered

some injury being a Justiéiable class action for the Court's
determination, In thils regard the Court of Appeals stated

(321 Fed. 2d. at page 652):

", . .We conclude, therefore, that there is no

factual dispute but that the four plaintiffs
were members of a class whose interests were
the basis of demands made by them on the defendants
and which the evidence clearly shows were rejected,”
(Imphasls supplled). :

The legal principles involved in the Anderson case were not

reversed and are still applicable to the instant situation

lnsofar as the determination 6f what constitutes clqsé action.
The Defendants again reaffirm and re-assert the holding in

Carroll vs, Associated Musiclans of Greater New York, U,S.C.A.

2d, Cir,, N.Y, 316 Fed, 2d., 574 (1963), which illustrates what
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happened to a class action where the status of the Plaintiffs
change after commencement of theilr action,
We have intentionally left our discussion of the case

of Augustus vs, Board of Public Instruction of Escambila County,

U.8,D.C. Fla., 185 F.S. 450 (1960) as our concluding argument

i

in support of our petition inasmuch as the observatiqns therein
are pertinent to the disposition of the instant case, In the
Augustus case, this Court held that students were not entitled
to maintain an action tp enjoin school authorities in assigning
teachers, principals and other school personnel to schools in
the county on‘the basis of race and color of chlldren lnasmuch
as there was no holding to the effect that such assignment 1s

a vliolation of the equal protection clause, In effect, the
students were attempting to assert the rights of these teachers
and other school personnel in order to establish thelr legal
standing as illustrated by the following (185 F.S. 454):

"Plaintiffs cite the familiar and clear doctrine

that one can raise the constitutional rights of

another not a party to the sult if its nexus wlth

them 1is sufficlient to permit that it act as their

representative before this Court . . . it seems too

obvious for belaboring that no such standard of
mutuallity can be established between pupils and

teachers, between puplls and administrative staff,

between pupils and other school personnel,"

The Defendants respectfully submit that the relation of
the Plaintiffs in the instant situation to the class which they
purportedly represent is analogus to the standing of the
Plaintiffs in the_Augustus case. For Plalntiffs to be able to
assert that they represent a class of lndividuals in the
Defendants' lnstitutions is akin to the assertlon by any
cltizen walking the dtreets to maintaln the class actlon on
behalf of all prisoners in all penal institutions merely by
virtue of the fact that the sald person may have some time 1in
the past committed a crime and served his time or, may some
time in the future commit a crime for whicﬂ he may have to

i

serve time, This rationale would appear to be absurd.

As thls Court observed in the Augustus case, on page 453:
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", . It would be an absurdity to say that
students in one part of Florlda in a county
where the salarles of teachers are low could.
maintaln an action against the school board
to lncrease their teachers! salariles to
conform to counties in Florida where salaries
are hligher on the grounds that having lower
salarled teachers would deprive the student
of equal protection of the laws under the
Constitution. This 1s analogus to the allega-
tions of the complainant here.

WHEREFORE Defendants respectfully requests that their
Petition for Conslderation be granted; this Court's Order
denying Defendants' Motion to Dismiss be vacated and the

instant sult be dlsmlssed.

CERTIFICATEAéF SERVICE

I HEREBY CERTIFY thau/a true and correct copy of the
above Response to Plaintiffs' Memorandum in Opposition to
Defendants! Petition for Reconsideration has been mailed
to the Honorale Earl M, Jghnson, 625 West Union Street,
Jacksonvllle 2, Florida, ;and the Honorable Constance Baker
Motley and Honorable Jack Greenberg, 10 Columbus Circle,
New York 19, New York, Attorney for Plaintiffs, this
21st day of May, 1964




