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GFOR(~IA '1~.C"i'' OFF~I[C'
Il \\J•

F 'l<ain tilF~_,
V

C'01313 CiDUr1T)' S (-HO1CIL
DISTIR 'r,

C'0INIE' IS' NOW :P'Iainiti_ff' Georgia Aci,va( ~~ i~)f6ic~~e, Inc . ,("GE~.O~'>)„ b.y and

through counsel,, and re s,pec;tfU113 r alleges as follows-,

i l̀ +T7CRODlUiC7'][ +Ol'J

11,

Plaintiff brie.€ ; ;~ this action for injizr. ~c, ~t i: ~~~ e and ~ .e, ~~l~~. ra . to~-~~ relief to rE, ~d. re;~, ,~ thethe

Dietendlant's refusal t:o perrnl it :P' l zlin lt i. i =f, the: clf;s ;g riatecl Protection and Advocacy
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System
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for the State o f'(Je.orgia, access to :D ,ef i6n ,d .ant' : s cl ;iss,roorn. s; and fa.c ii lit els for

the pLU.1xi .>e- of ccondlucti: n. g ~~~ n ~nv~~sti ~ ~a.ti c~n ~~f 'ipo ;;; , lb le abuse anal r~E~g; le;c~t of a child

with dii .>abli li.ties by Dif,ifen.darit pint to tb=', Disail) ]liti e s,

As,s i.st:-Cinc; f, "und Bill of lR :i.€; :h. ts. Ad of 201010 . 42 U.S .C. § § 1 a ~0~ 41 et ,seq .. , the

Pirote:c,i :iom arid .AdLvocaicy four Individuals, with Ni Illness Act, 4- :?

1080 1, yet seq., land the: F'1r~~t ~ec;i;icon and ~Q,~~v~~e. ~u;y #c~1- Irit~iv ichua.l :~:ii~,hit s, P ~r~~ €,r~~:m of

the IZ.E,Ilabillita.tion ,Act, '2!9 U.S.C. t3 '794e, (]hereinafter "P&A Acts") .

AND VENUE

:? .

The, 'Com1: has jjuri,d. ic :ticFn over thin, subject matter of this action pursuant to

2; f3 1LT ,, ,3 . 1C ,. 1~s31 a :;1:h. i, case wises under the laws c~ ~ FtY~{~ United ~i ~t~i t+es,

including, without linltatiion ., 29 1; ;T .'> .C'. . § i'!a4 -e ,, 42 U.S.C. ~31U '801 le t seq .. , ,arid 42

U.S .C. 1-5041 et seq .

3 .

Vi is proper in this distiHc,t pur•s,u,ant : tic, 28 U .S.Cl . § 1 3 9 1 . :Diefe;ndEunt

~Coblb County School Dist :ria;_ t is lo~c~~t~~dl e, 1lt :irE~ly 'Uritllin . C,clt

ib
,

(
'

c
l

unlt
)

r irk the

'Nor-t.hern. District of ~`T~~ar~; ~~. , and the i~v~ f;l nts OT c~Yri ~i, ;; :iori, giv ing rise t:o like, ~~la.irn.

Oc: C-u.r'r e ;d v~. il:hin this distria .

: 2
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~P 1 ~. ~14rT~LC. i'

4 .

CiAO is ~i privatel, non-profit GIecrI -l;i ,a Ca1.1xiral .iom which providels

protection and advocacy services to indi viduals with dli -s<tbi lii t ; i e;s . CIAO has been

clf ,;si i n 'a te cl by the State 'o f Cle;o ~ rg,ia, w; its protection wild' advocacy system ("P&A")

to protect the legal and llutrmni rights of'jindl ividu .a1Ls with dis ~lbiliiti . e „s in the State of

Cie;o :r,e ; ia. pursuant to the P&A Acts .

5 .

C-30,C) receives -feclf,,nal jFizndm~ ; for pro~€,r,arn~~ for people with ~~isa~b :il~iti~es,il~iti~es,

U.11der the P&A Acts,

6 .

Under its federal maridale: , the R&A Nw; authority to invE,st :i~~a:te:i~~a:te: specific

1110 .3de[7 :t5. Clj rBlb lll.ie, and ll e'€y lleaCt and to conduct ]T1 +D - T1 ]L tOr Lll g, cl( ltliv lt ]_f:5 t:0 el][7 SIl1 :Ce

I rl',sp(-~ict for 'tlh e; xig ;li'tS and safety ojE iridivichaa.l s, with i dli s,abill'i l ;ie;., . 42 1 ::T . lS .C' .

42. § 110805(,'1

7 .

To fulfill this i :f,de;r"ll rr.uin.d,i te , the P&A 77iu. st : rave w"Ice;, ;> 1: 0 ]Tldivi ciiual",

With di,sa .bil.itie's at lrcasonlable times in. locations in which services, support,, and

oth.e, i^ ass ;st.inc,e ,are- p~°c~~id~~dl wldl to have access to their r(,-lcords in order to apratf,rt

:3
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thel legal and human rights o f' suc h. in ciiv idlial s. 42, XJ. S . C. §15043(a)(2); 42 U . S . C .

S .

Defendant C'obb County School Di <;1 ;ric;t: is a lb ody corporate with the

Capacity to sue and be- sm e ,d ..

9.

At all relevant times, De fenda Etrt was ope.r, atiml; under the color ofstate law,

a s a, public e, rrt itY ..

FACTUAL ALLEGATIONS COMMO'N TO All, COUNTS

10 .

Defendant ~Coblb County School. District places some of the StuderLt's

enrolled i.nn the district at ar psycYio-education center known as the Fitzhugh Lee

Clente:a', vvriic;h is located at 4,400 NVC-St Atlanta Road , ;5rrryrna„ Cobb (:cnuril-N ,

~ Cic.orgia . The Fitzruzgh Lee, Center is . a 1oc,ati:o nn where, I)e-fie ;lldftn . t provides

supports and services to students who have severe emotional and behzuvioral

disorders who also have, au tis:m, ne.u:rOlogrical inipa:ir nenl : , or clevE;]LoF~Yriental.

disa.b : i]'. iti e' s .

~ j
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A

.̀3 . iss a minor child mv ho resides with his parents Collb Gmi.n.ty and is

y School :> ii :;l: ric ;t: .enrolled as a student in ]CVAidaui t C-'obb C-'o -u.nit,

12 .

S. has beer" diag;nosf,d Mth autism and

disorder. S . is, a person with .a developmental disability as defined by 42 §

1> 002(8) ,. Tm addidori, S . is consid.e,re{dd by Defendant to bye aa student who has a

severe eirtotional and behavioral disorder .

13 .

As a result (J thF : (',o I Idit :uows jog IV' 1T1 gg, rise to his disabilities, S . is hn need of

sUlppO:Cl tli and se: C'V1CE,3 „

14.

:i& receives spec :ia l education and other s-e,l7v i+;,e, s at De: i:e. lndanl's, Fitzhugh IA!(-

1G ier.L t: E,r. .

1 5 .

For a. number of mlont]h. s, , the GAD has been. working with S. , h i, p ,aMrt .;,

public agencies, and private providers to ensure that 5 , , receives all cof die services

and supports that are ne;cessai7~ to a .nn e;lioratea the effects of the disabling, conditions

he experiences ;grid to secure his riFJmts stzd: ee and federal la.w• .
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1 6) ..

] :n the course of its of 11i , the GA-0 received infbr7rultiOn from

diffe;rf,mt sources aLbout the manner in ~vrii_cl1 ~Defe,nd .ant'~s elnnplo;yees 'Were;

:r+esponding, 1:0 3 . 's crial ]! E ,in€; i:ng; t~f ~lhztv i ior~s, at school . 'S~p ~ec; itical. l}r,, the AO received

info»-In,atilon that ]3elfendaxiit" .> enirdcryeE' ;> may bel engaged. in pra~~tirles, that: in~`~~ollvc~ldd

the ll7l ii]pp10p17. c'11 :el and e-XC- E, 3 I51 'VE; use 0 f~ res tra. lr ll;s, widl other aversive. techniques for

miociifyir.~g or controlling 1 ."S beh~~vio ~r,.

1'1 .

l3asedl upo:nn its Icnovr]Ledg~e a~nidl f,:x~~~~ri~ ;,n~c~~, the GAO ~b~ellie,~~e;s; that personsn~s

'Who have cha LlE°n.ging, b +ehuivic»°s, and complex beh< <rviani'.L support needs wre

pa~lt:irizlarly vullnerubl+e to abusle mid neglect through thel iriapp:r+o-priixte a:ndlor

I~Ix:cIIM s, ivcl use of re s,t I"111 r11:;> ,, sq ;:regxti:o :n ., isolation, and appl iic ,at o ri o :f wae,z•s ;i ve

rnetriodl> of behavior niodifitc ;atiori, all of which place suchh r)ersons at risk of'harm.,

garruiit injury or c'leath .

:l 8. .

The GrAO considers Vii. to bel ai person who has, c :ka .alleng;irig: behaviors ,arid

complex, be;havi.onal support need's who i :; vul.n+erable to a.blus,f, and neglect through

the ]l ll appT'C1prl a~ te iind/ IJI' el:K C; f', SS1Vf~ use of restraints, SetgTe€;it ]1 0I71, LE>(Jla.tlorl ,, ud

6
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application of aversives to modj&~ or control ]his behavior, alll of whic lh. place :h.irn. at

risk: a iF harrn., great injury or deathi .

19 ..

(:,0,C) received information that De fendant"s f. :mpl.o;ye f,~s were: using a, clog;

leash on 15 . to restrain and control ~S .'s b E,l1a.vior .

.2 0 .

(; AAD considered the i :n. f:ornia.tion it 'had irecf ,i.veci ire light of its, k1low1edge- and

+eY:pe.r•ie;nce; and made a finding treat probable cause exists tO lbe; l . ie;VIe that S) ., ma,

have been O]C 15s being subject to abuse and lle€ i Ile-lot at school, and oplened an

Investigation into :D iefeadant's irespori .>e, to S .'s chaille-Inging behaviors at school .

2 1 ,

GAO planned to olbs,er,ve . ~~ . I : llroug;hou1: h s schooll day in order to, observe the

interaction between S .. aind L)efemdlaint's e,irip layee;s, and the methods C) +efe ,ridant's

ennpll oye,e's were us ing; to respond to and address S .'s be,lla.v :iora . l -needs .

,~,.~ .

GIAC) intended to, foll1ow its olbsen:-va,tioti vvitlh a meeting with ~5,'S pare-mts and

E)e fendant 's enapllo yE~~~s at which the ways in wYi ii c,]h. De~ i :e~nda :n.t ' s ~ e- rr Ij? l aIy+e e; .~

respond to 5 .'s bE, l:lav:ioral needs would be discussed a nd fial.l i er info, zxnat iio n would

bee abta l :[7le.d .

. 7
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2 :i .

DI-4C-mdiin2 ; upon its obseT1/ a .ti Ion of S . :in ]his classroom and the cni 1.c, iamf, of its

meeting with ]!~~E~fen~~a~irt ~ ' ;~ E~~7rp~lo.~ee.>, the GAO expected 1:o be better able to,

dlE,termi :n .e mr1 'za tt fum:her, au, t i.o :ns might be, necessary w remedy any alnuse that: may

have OCCuII-f'A . in the pa st ix- sti l l may be orcumring; at school .

24.

The COLO iinfoi-rried. Defendant that a, representative aiE GAO would be,

lobs{ervi:n@ ; S , thr•ouglhoiat his school day and would attend a meeting scheciiuleci by

~S .'s parents to, occur sho rtly, th f, irea.ft e ,r• .

D e,]FE,:ndarit re;ffised to allow 1-3.400's to observe S . at Fitzhugh

Lee Centcn- .

26 .

GAO ind=orme; ci lChel fieridalrt of CI,PLICYs IrOle as {a ec)rgia ''s ]?&A, ELM'[ C ..Xplainecl in

detail its federally mandated access authority fo r purposes c)f investigation and

nion ii:orkng.

27 .

In addliti ~o~n „ (~~E~. ( ;i p~r~~vi.d ~ ecl I~ if~feru~a.n~t with a copy i) f' t]Ze; express, written

authori :zaticon of S . ' s, pa:rerit ; to allow GAC) access t:o confidential inforniatice and

8
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records rf,;latiing ; to !S .,
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~,1.~ .

G'A, iJ i.nf+onnl f ,ld I)e;fE,nahImt of' i t :; finding of 'probable, cause to suspect that S,.

may be subject to abuse and neglect at school .

2 9 .

Defendant has persisted in it's r •E,jFiis all to allow GA_0, access to .3 . at

DefelldLant's :E'itz1i 1u.j~h Lee Ce rfl:Cir fo :r either investigator or monitoring pualaci .>i~s .

3 ; () .

Defendant sulhsf,quf,intl ,y refiised to re.>c hE,dL1aL E; the ime cting requested by S .'s

parents and met in the absence of S's parents and {TAO as, his advocate .

3 1 :1 .

GAC, requested a copy of all of the docuarienIs, created at, the rriee.tin~;, but

Defe-n +dant di ed. not provide all ofit]Zase, i3ocu.rnents to, GAO .

{sU1 1CIN 'T l:

VIC)I1A7CIU~~ ~f OF PROTECTION gg. ~,]C~ 'VO :f~' A .I~"T!~- - -- - - - - - - - - - - - - - - - - - - - - - - ~_ _W _ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ------ - -

3 ? .

7 ,h_fe allegations set Bo rt:hh i :nn the numbered para ;~raph< < ; herein" '

i_ncor7xiralted he'reinn as fully as if se, t: f6i-t: ri verbatiiln.

9
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C'F. Q.C) I .s a " :i.ySte'm ," as, such t: E: ]'IYl is used Inl the P&A Act's .

:34 .

Pursuant o 4:2 U.,S .C :. 231 `ia P&A system shall ".have; the

aul t:hor7t;ytoo . ..t pursue legal :, acinniru stralt : ivf,., and other appropriate ; rennE ,ciies ear

approaches to ensure the pn°otec ;tian of and advoc;ary, f6r, the rights of'sluch

indivi:dua]ls, within the, State mv,hc, are o :r lArlla ma, y be ellig :ible for trea.trn .e,t1t, sf,irvice,s„

or babili_ tafii ciia . . . ."

:3 . 5 .

F'iarsuanit: too 4 :? IU,..̀3 .C ,. § 1504:3(a)(2:)(13), a shall "have, the. authority to

irrve:s 1:i €;ate ilnc;ider.[ts ofabui>e, and rlegiL E,ct of :indiv: idua1s with

disabilities if the iillciclf,mts were reported to the system or if there is praba .b]le cause

to believe that die incidents c>ccL117"eld. ."'

315 .

Pursuant o 42 § ] 1 5O,43(a)(2)(11), .a system shall "Yuavew "lecE;ss at

r•easomble, t:irnif„s to any iridiviciiaal with a deve;lopmenntal disability in a location iii

IN-him s,el :lvi lc e ; .;, supports, and other as,s i stw1cE, are. provided to such sari iruiivic

ire arder to carry out the puYposfe of this . . ."

1 0
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37 .

Pursuant to 412 U .S .C . t;l_i04:3(a)( ' 2 ) (][;0 .) , a , ,yst: e ,m shall "have access, to a l l

rV~acc»-ds of' . . . ",arry indli.vidula'.l with a[ d~~ve;llo~~rrE~~n.ta~l dlis, ELbiliity Who is a client, of the

> .yste,Yn if' . . . . the iiildLivi:du~a11 ',, legal guardian . „ .11a~; a~utlho~~i.~~~~dl the, ;; , stern to have.

such access . . . .'",

.3 8 .

Ass defined by 415 ~C; .F.F~. § :13. f3 1619, "abuse" rniE~~ar.~ .~ "<~n~,r act or fliaiiiare ; to act

Which was lpe;ri:ormed, oar WhiCh )Nra ;3 jFa:ilL t j:) bye, p+erfcI Y -InedL, 'knowingly, recklessly,

or pint{~ril:io~aa~lly, and which caused, or may have c;~ilus,f.d, irrji~ry or death to ~In

i re +dividu. all with clevel.opirrif~n~ta~l and includes such acts as: 'C~~r~~~ill ,

11GI1V' E,rbal , mental and E;tnotiana.l ]harassment,;rape: or sexual << s-;saul.t ; striilci jng, ;; the

use cd f,xc, f,ss 1 'VE , #:c»rce- when. placing such an individual in bodily restraints ; ~~ lle: use.

of'bodil;y or chemical restraintsints which is not in ro iripli,aric+e w i lt]1 :F' E;i 3e, r all andl State

laws and regulations or any other p»nactiix: which is likely to cause i :mrnf,dia.te;

practicespr~~ ~si ~c a~ lv or p;~ ;yc :]Zalo ;~ie. ~~l. r<<~rnz ~ol r result in 1011p; ter~rn~ harm if such practices

c~om'tiinu ~E~ .."

As, defined by 45 ~G .I~ . F:. § :1 3,~3~6~ . 1 9, "me~gl~~ct"' means "a negligent act or

orn _issic> >n bv an individual responsible , fir providing tre,atnne;nt or l1a .bilita.tion

1 . .L
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which caused or may, have caused ipjury or death to art individual with

develop»:neri lt al disabilities or ,which plared an individual with developmental

Kabiliti es at risk of inju.qf or death, and includes .artss or omissions such a s failure;

to: establish or carry out an appropriate individual progrann plan or treatment plan ..

. .. [or] failure to provide a sa:f,- e riAnarimen1; which. also includes failure to rnm :intain.

adequate murnibeis, ojE tra.irzEndl stall!"

40.

][n addition, 4:5 C .F.R. § ]. 3 8i5 .1 {) defines "ppobdble c ;au>e„ as "a a reasonable

ground ifor belief that an individual with developmental disabilities, has, been, or

ma, y be, subject to abuse or neglect . The indiviciiual making, such . a determination

may base the de ;c; :i .sion, on. re,asana.bllf; inf&•e,nce„s' drawn frorri his or her exqpe;rie,nc;e,

or training regarding; s imilar inco3e.nts, mA:tions or problems that are usually

a.sumWaa :e.ii with Am5e Cll' Tllng;lexxt„"

4 : 1 .

As des, <;dbed above, the: GAD requested access to S . at Ids school pursuant

to the P&A. Acts.

42.

Defendant has refumecl to allow GM to have access to S„ at his school .

7. 2
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43 .

As ai result of ]-Delfendaait's violations oftlie : F' 49,. .A Aicts, I 'F,ALIO is prohiibiteld .

fi•am fulfilling its mandate under Federal ]< < i'Ur and is sufferi :n . g irr e;pa.Yubl le laju lr y.

COUNT ] [I

17IO1 ILIAC71_I'N OF,g4 :Z iJ_Skl_231983- - ---- --- ------- --- - ---- -- -

444 .

The ' i ][] e,ga. tioins set 'forth. in. the n ~um ~b ~erex~ pa ir~~~7ra.p '.h~,above are in~c;~~rp~~ra~te;d

I-lereirt -is full y

4 5 .

(3A.0's; right t:o aCcE,1SS indliviiciu .als with dii.4bil tie, in the 1ocal :iom .s, ins

they re(-,eivE, services uid to access records of sud[ imd 'V 1 dl lz,als are rights secured

by the kwws of itl1e; United S ta [t:e ., ;, inc]Ludli rig , but not limited t:o , thl fl- MIA. Ac,tS .,

4 6 .

In violation of 42 U. S . C . § 19 '85 ,, DeiEE,n.darit : has su.bj (-,cte .(I I-~ ,?. iC)1 :o a

deprvaitice o#'+Ci.AO's r ;~1~1:.; under color of ,t .~I:<~lhut~e, ordix~,aric~~e, ~~E~g ;ul,iti~~ri,, cu,st~~rni,

or usage f the State of G,elor€,i.a„

47 .

As, zi result of 1~1i~f~en~~a~n t' sen~~a~nt's dep~r~i~~a.ti ~o~r i~ri of ~`i, ~ {0's ~r ;i~;hts,, the G~~.C~ is

1 . ~3
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4 8 .

I'u1•sua,riit to 42 tJ. S .C. § 1 988, GAO should ecover a irea . <,o n.able attorni,-y'S

fee , a< <; part of'its costs :Fi r takin,~ action to (MInforce: Section 111983 .

IOVli`1E7R;]E,IE'OilR;]E, F'laiintiijTGA.0 prays that the C ;ou.rt w ]ll . gr(lint the fbllc>101iing

1,. ]C)+eclarf, that ]C1elfenda.rrts have violated the : rights of Plaintiff' lurider

]MIA, ACAS by Lulreasori"Ibly n :P' la i.n iti. i :f~'s, access to a.ri i.n~J.ivi. ci1ual. with .

develop :me;ntal disabilities, at the location when-I ]-Jeferuda.nit pirovide-si special

eldu+;,a.tian services to him., FitZhU[J)h LOX! (.e; ri~t E~ r

1'. . P T'E;lirn.iri~~ri l l `~7 ;~I71(~ ]7 e,TTY'Li~: t7.f~ llt . l ,y enjoin :C)+efe;Tl~a.~ lllt and its, successor'ssuccessor's

in-onn denying, Plaintiff Suzy and all future access to individuals vvith disabilities in

the locations where Defendant provides service's to them ais~ required by the ]P' & A.

ALr t ;, ;

3 . Award Plaintiff a reasonable a tl.o rnE,;y's fee, pursuant to . 4- :? 1U ,.',~ . {G ,. ~~

15, 8 8' (.b) and

4. Provide such other and. fu. rth~ ~ r ~-E~l ii f, F~~ ,~ the ~C;+ouir~: may dlf~~~rn. just and

proper.

.14:
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T rii s; _) ?~r~•,day of October, :Z(11)6 .

Georgia Bar No . S4:SF> :54
Paula Raffelly Miller
Gleorgi,a Bar No . SSA1i

Attorneys fo,i• Plla :intiiFf
Georgia .~,dl~~~o~ c ; ~~~cy O1 i:f:ic:f~, Inc .

Office,, Iru,,
115 (} E. :P'o :n.c;e, de Leon Aveinue
',~Uiite- q1 :30
Dle-c altu1r„ GA M Ci3 0l

Fax, ('40 4 ) 3 i'8-0031:

.L 5,
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