Case 1:10-cv-00651-JDB Document 104 Filed 12/20/13 Page 1 of 26

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHELBY COUNTY, ALABAMA,

Plaintiff,

V.

ERIC H. HOLDER, JR.,

in his official capacity as
ATTORNEY GENERAL OF THE
UNITED STATES, et al.,

Defendants.

Civil Action No. 1:10-cv-00651-JDB

REPLY IN SUPPORT OF PLAINTIFF'S MOTION FOR ATTORNEY 'S FEES

Bert W. Rein* (D.C. Bar No. 067215)
William S. Consovoy (D.C. Bar No. 493423)
Thomas R. McCarthy (D.C. Bar No. 489651)
Brendan J. Morrissey (D.C. Bar No. 973809)
WILEY REIN LLP

1776 K Street, NW

Washington, DC 20006

Tel.: (202) 719-7000

Fax: (202) 719-7049

Frank C. Ellis, Jr.

WALLACE, ELLIS, FOWLER & HEAD
113 North Main Street

Columbiana, AL 35051

Tel.: (205) 669-6783

Fax: (205) 669-4932

*Counsel of Record



Case 1:10-cv-00651-JDB Document 104 Filed 12/20/13 Page 2 of 26

TABLE OF CONTENTS

INTRODUGCTION ..ottt 1
ARGUMENT L.t e e e e e e e e 2

A. Shelby County Is Eligible For Attorney’s Feesdén The Plain Terms of Section
R 1) ISR RSP PRSP 2

1. The United States Can Be Liable For Violatiohthe Fourteenth and
Fifteenth AMENAMENTS . ... ..o anan 2...

2. This Is An “Action or Proceeding” Within The Maag of Section

(R 1 (=) I PSRRI 4

B. Sovereign Immunity Presents No Barrier To Recpwé Shelby County’s

ATIOINEY’'S FEES ...t e e 12
C. There Is No Basis For Denying Shelby County Rémeder The Restrictive

Christiansburg GarmerBtandard ..............ooouiiiiiiiiiiii e 14
D. “Decades of Voting Litigation In This Court” Rrgles No Justifiable Basis For

DeNYiNG FEES HEIE.....coeiiiiiiiiii et e e e e e e e e e e e e neneeeenees 18
CONGCLUSION ...ttt e e e e e s e bbbt b e e et e e e aas s e s e e naeabbbeeees 20



Case 1:10-cv-00651-JDB Document 104 Filed 12/20/13 Page 3 of 26

TABLE OF AUTHORITIES

Page(s)
FEDERAL CASES

Adarand Constructors, Inc. v. Pena
515 U.S. 200 (1995) .. .ciieeiiteiiiiiiie e s ceeeeeei e e e e e e e e e e e e e ettt e e e aeaaaaaaaeaaaaaaaaeeaerararra———_- 3

*Allen v. State Board of Elections
393 U.S. 544 (1969) .....ciiiieeieiiiiiii s e e e e e e e e ———————— e aaaaaaes 4,12

Bolling v. Sharpe
BAT U.S. 497 (L954) .....ocuieeeeeeeeeeeeeeeeeeeee ettt ettt ettt n et en et en s 3

Bond v. United States
131 S. Ct. 2355 (2011) ..cciiiiiiiiieiieiiiimmmmmme e e e e e e ettt e e e e e e e e e e e aaaaaeaaaaaaaaeeaeeraaraaa——_ 12

Castro County v. Crespin
101 F.3d 121 (D.C. Cil. 1996) ...uoiiiieee e eeeeeeiieee ettt 56

*Christiansburg Garment Co. v. EEQC
A34 U.S. 412 (L1O78) ceeuueuuuuniaaae e e e e eeee ettt e e e e e e e e e e e e e e e eeeaaeeeeeeaaeae passim

City of Boerne v. Flores
521 U.S. 507 (1997) ...eieeeeeeeeeeeee et teeeeete e en e s et n ettt en et an s n e en e 11, 15

Clinton v. City of New York
524 U.S. 417 (1998) ..ciiiiiiieieiiiii ettt a e e 11

Commissioners Court of Medina County, Texas v.ddrtates
683 F.2d 435 (D.C. Cir. 1982) ...uueeiiiiiiiieieeeeiiiiiiee e e e eeeaeaa s e s e e 5,6,14

Donnell v. United States
682 F.2d 240 (D.C. Cir. 1982) .....ceeiiiiiiieeeeeeee ettt rrea s s e e e e e e e e e e e e e e eeseeeeeeeeesessseaaaaa 5,6

Dorn’s Transportation, Inc. v. Teamsters PensioastiFund of Philadelphia & Vicinity
799 F.2d 45 (Bd Cir. 1986)...ceiiiiiiieieeeeeeieiiiieciiiiittie ettt e e et e e e e e e e e e e e e e s sssssaeeseeeeaaaaaeaeaeens 18

Gonzalez v. Raich
BA5 U.S. 1 (2005).....cueeieeeeieeeeeseeeeeeeeteee e e et ee et et et et n et n et sttt n et en e, 15

Hughes Aircraft Co. v. Jacobspn
525 U.S. 432 (1999) ..iiiiiiiiiiiii oottt e e e e e e e e 8

Independent Federation of Flight Attendants v. Zipe
491 U.S. 754 (1989) ..o eeeeeeeee ettt ettt s et stan s eeen e 15, 18



Case 1:10-cv-00651-JDB Document 104 Filed 12/20/13 Page 4 of 26

Johnson v. Miller
864 F. SUPP. 1354 (S.D. Ga. 1994)......cutceeeemmreeeeieeeeee e e e e e e e e e reeeee e e e e e e e e 19

Katzenbach v. Morgan
384 U.S. B4L (1966) ...ceiiiiiiiiieiiieieei ettt e e 4

Kentucky v. Graham
AT3U.S. 159 (1985) .....eiueeeeeeeeeseeeseeeeeeesee st s et et s et st n s s et et st et en st n et en et 3

Laroque v. Holder
755 F. Supp. 2d 156 (D.D.C. 2010) ...uuuuuuummmmmmmeeeeeeeeeeeeeeeeeeeeeeesnsnnnnns s eseeeessn e s e aaaaaaaes 11

Miller v. Johnson
515 U.S. 900 (1995) ..iiiiiiiiieeeii ittt e e e e e e ——————as 19

New York v. United States
505 U.S. 144 (1992) ...ciiiiie ettt a e e e e e e aaaaaees 10

*Newman v. Piggie Park Enterprises, Inc.
390 U.S. 400 (1968).....ceeeerrrrrrnnniiiiieeeeeeiassa s e e e e e e e e e e e eeeeeeeeeraannn s srnanenaaaeaaaaaaaaees passim

Newton v. Office of the Architect of the Capitol
840 F. Supp. 2d 384 (D.D.C. 2012) ..o ittt e e e e e e e e e e e e e e e e e ee e 2

Northwest Austin Municipal Utility District Numb&mne v. Holdey
557 U.S. 193 (2009) ...cciiiiiieeeiieiii ettt a e 9,10

Oregon v. Mitchell
L0 T S T 5 2 (L 40 ) S 10

Printz v. United States
521 U.S. 898 (1997) ..eeeieeieiueiinuiiii e st eeeeeeesaa s s e e e e e e e e e e e e eeeeaeataaa s s e e e aeeaaaaaaaaaaaaaaaeearaaaarraann_ 9

Republic Industries, Inc. v. Teamsters Joint Cdudoi 83 of Virginia Pension Fund
718 F.2d 628 (4th Cir. 1983) ceeeeiiiiiiiiiiit ettt e e e e e e e e e e 5

Rice v. Cayetano
528 U.S. 495 (2000) ....cceeeeeuuuinnnniiesieeeeaasaaaaeeaeeaeeattteeeeaaaraaan e aaaaaaaaaaaaaaaeaterrrrr———r———_ 3

Shelby County, Alabama v. Holder
133 S. Ct. 2612 (2013) ...t eeeemmr e e e e e e e e e e e e e e e e e e e r e e e e e e e e e e e e e e e 6,9, 11

Shelby County, Alabama v. Holder
811 F. Supp. 2d 424 (D.D.C. 2011) ..uuiiiiiieeeecc e ee e oot e e e e e e e e e 58,9, 11

Shelter Framing Corp. v. Pension Benefit GuarantypG
705 F.2d 1502 (9th Cir. 1983) ..o ieiiiiii ettt e e e e e 5



Case 1:10-cv-00651-JDB Document 104 Filed 12/20/13 Page 5 of 26

United States v. Lopgez
514 U.S. 549 (1995) ...iiiieiiiiiiiiiie e e eieeeee e sttt e e e e e sttt e e e e s st e e e e e snnnae e e e s a e e e e e e e e nnnneees 11

FEDERAL STATUTES

28 U.S.CL 8 2402 e e et aaa e 13
U S T O < I R 4 T PR passim
A2 U.S.C. 8 L1088 ... ittt e e e e e et e e ettt e ——————— e e e e aaaaeeeaeeerrnes 12
CONSTITUTION

U.S. CONSt. @8MENG. XV ...ttt ettt e e e e e e e e e e s s e e e e e e e e e e e aaeaaaaaaanans 3

LEGISLATIVE MATERIALS

S. REP. NO. 94-295 (1075) ....eveeeeeecemmn s eeesesseeeeseeseeeeseeeeseseeeesessseessesesseeeeseseseseeeseee 18

-iv-



Case 1:10-cv-00651-JDB Document 104 Filed 12/20/13 Page 6 of 26

Plaintiff Shelby County, Alabama, (“Shelby Countyiereby submits its response to
Defendant Eric H. Holder, Jr.’s (the “Governmen®pposition to Shelby County’s Motion for
Attorney’s Fees and Expenses Under Section 18y3“U.S. Opp.”) (Dkt. 103-1 (Dec. 9,
2013)), and the Defendant-Intervenors’ (“IntervesipMemorandum In Opposition to Shelby
County’s Motion for Attorney’s Fees (“Int. Opp."Dkt. 100 (Dec. 6, 2013)).

l. INTRODUCTION

Over the determined opposition of the Governmamt tervenors, Shelby County
prevailed in an action brought pursuant to 42 U.S.@973(b) and obtained a declaration from
this Court that Section 4(b) of the Voting RightstA“VRA”) is facially unconstitutional as
exceeding Congress’'s power to enforce the prowsioh the Fourteenth and Fifteenth
Amendments by “appropriate” legislation. Shelbyu@ty did not act merely for itself, but
challenged Sections 4(b) and 5 on their face oralbadi all jurisdictions covered by those
provisions of the VRA. The judgment in its favootronly vindicated the rights of political
subdivisions to be free of an unconstitutional prigstraint, but also necessarily restored to the
citizens of those jurisdictions the full panoply midlitical rights that have always been enjoyed
by citizens of non-covered jurisdictions. As thev@rnment and Intervenors acknowledge,
Shelby County prevailed on the merits, receivingcpely the ruling that it set out to obtain:
jurisdictions subject to coverage under Section) #longer must submit voting changes for
preclearance under Section 5.

Despite their longstanding position that the wptilghts guarantees of the Fourteenth and
Fifteenth Amendments comprehended the structutkeofoting process as well as the ability to
register and cast a ballot, the Government andvet®rs now contend that Shelby County’s
action was not intended to enforce voting rightalhtand seek to deny Shelby County the fees

to which it is entitled under 42 U.S.C. 8§ 19£3 on that basis. In effect, they seek to reatgae
1
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proposition that preclearance administered under WRA’'s Section 4(b) formula was a
constitutionally appropriate voting rights enforaam measure, thereby re-casting Shelby
County’s effort to terminate it as an attack onimgtrights rather than a vindication of them.
But that is, of course, an argument they lost leefitve Supreme Court. Thus, neither their
antipathy toward the rights Shelby County restotedthe citizens of formerly covered
jurisdictions nor the slew of other objections taise can defeat Shelby County’s proper claim
for attorney’s fees under 42 U.S.C. § 14&R

Il ARGUMENT

A. Shelby County Is Eligible For Attorney’s Fees UnderThe Plain Terms of
Section 1973%e).

Shelby County argued in its motion that it is glrevailing party because it won outright
on the merits and obtained the relief it sought.emdrandum of Points and Authorities in
Support of Plaintiff's Motion for Attorney’s Feed &, Dkt. 94-1 (Oct. 25, 2013) (“Shelby
Mem.”). Neither the Government nor the Intervenamtested that point, which stands
established.SeeLCvR 7(b); Newton v. Office of the Architect of the Capi®40 F. Supp. 2d
384, 397-98 (D.D.C. 2012). Accordingly, the ontioaney’s fees eligibility issue is whether this
is an “action or proceeding to enforce the votingargntees of the fourteenth or fifteenth
amendment[.]” 42 U.S.C. 8§ 19[(8). The Government and Intervenors’ efforts talleémge
Shelby County’s analysis of that issue all missrttzek.

1. The United States Can Be Liable For Violations I Fourteenth and
Fifteenth Amendments.

The Government takes the remarkable position ‘tivet United States cannot be held
substantively liable under voting guarantees of thaurteenth or Fifteenth amendment
themselves or under any of the statutes that emftine voting guarantees” because they
“regulate the conduct of votingy states(and localities like Shelby County), not the Udite

2
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States.” U.S. Opp. at 11-12 (emphasis in originalfhe Fifteenth Amendment itself
conclusively refutes the Government’s contentiofhé right of citizens of the United States to
vote shall not be denied or abridgeyd the United Statesr by any state on account of race,
color, or previous condition of servitude.” U.Sorgt. amend. XV (emphasis addeske also
Rice v. Cayetand?28 U.S. 495, 498 (2000) (“The Fifteenth Amendttenthe Constitution of
the United Statespinding on the National Governmenthe States, and their political
subdivisions, controls the case.”) (emphasis addedhe Equal Protection Clause of the
Fourteenth Amendment, which is the source of thaif\g guarantees” in that Amendment, also
applies against the United States via the Fifth Agdmeent. See Bolling v. Sharp847 U.S. 497,
498-99 (1954)Adarand Constructors, Inc. v. Pen@l5 U.S. 200, 213-225 (1995). Thus, as
Intervenors acknowledgseelnt. Opp. at 5-6, the Government’s position is ness*

The Government appears to have chosen to advamestartling and unsustainable
assertion of federal immunity because it acknowdsda@s it must, that “fee liability runs with
merits liability.” U.S. Opp. 10 (quotinglentucky v. Graham73 U.S. 159, 168 (1985)). The
United States can be liable—and indeed has beemdftm be liable in this case—under the
Fourteenth and Fifteenth Amendments. This Cowladed “that it is unconstitutional to use the
formula in Section 4(b) of the Voting Rights Ac2 4).S.C. § 1973b(b), to determine which
jurisdictions are subject to the preclearance reguent of Section 5 of the Voting Rights Act,
42 U.S.C. 8§1973c[.]” Order, Dkt. 92 (Oct. 11, 3p1 Given this Court’'s conclusion on the

merits, Shelby County is indisputably eligible exover attorney’s fees under Section 163)3

! It is particularly troubling that the Governmemould make the claim that it can freely

violate the voting rights of the citizens of theitéd States—unconstrained by the Constitution
or federal law—merely to avoid paying attorney’'edeto Shelby County. The Court should

reject this ill-conceived construction of the Catgion and make clear that the United States is
no more entitled to engage in conduct that wouldlaté the Fourteenth and Fifteenth

Amendments than are the States.
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2. This Is An “Action or Proceeding” Within The Meaginof Section
1973(e).

The Government argues that even auld be liable under the Fourteenth and Fifteenth

Amendments, this is not an “action or proceedirgittfalls within the statutory definition of
Section 197Re). SeeU.S. Opp. at 11-14; Int. Opp. at 2-4. That argumeiforeclosed as well.
The Government and the Intervenors admit that taexrdwo ways that a particular action can be
an “action or proceeding” for purposes of Secti®73(e): (1) it is an action brought directly
under the VRA; or (2) it is an action that, evemat brought directly under the VRA, seeks to
enforce the voting rights encompassed by the Fentlteand Fifteenth AmendmentSeeU.S.
Opp. at 13see alsdnt. Opp. at 3-4. Both grounds are satisfied here.

First, this is an action brought directly undee tfRA. Shelby County brought this
action pursuant to 42 U.S.C. § 19(i3 to obtain: (1) a declaratory judgment that Bect 4(b)
and 5 of the VRA are facially unconstitutional; @permanent injunction enjoining Defendant
Attorney General Eric H. Holder, Jr. from enforcitigpse provisions; and (3) an award of
attorney’s fees and costs. Complaint 1 1, 4,46,Bkt. 1 (Apr. 27, 2010). Shelby County
invoked Section 197®) because that provisioestablishes “jurisdiction” in this Court to enter
a “restraining order or temporary or permanentnofion against the execution or enforcement
of any provision of [the VRA] or any action of aRgderal officer or employee pursuant hereto.”
42 U.S.C. § 1978b). The Supreme Court has acknowledged that @e&873(b) is one of the
VRA'’s “enforcementprovisions” on par with preclearance declaratarggment actions and
Section 5 enforcement actions, and that actionmédi at prohibiting enforcement of the
provisions of the Voting Rights Act,” including tbe@ that “involve an attack on the
constitutionality of the Act itself,” are appropiedy brought under Section 1978). Allen v.

State Bd. of Elections393 U.S. 544, 558 (1969) (citingatzenbach v. Morgar384 U.S. 641
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(1966)) (emphasis added). Contrary to the assefti@n, Shelby County’s action most certainly
was brought pursuant to one of the VRA'’s enforcerpenvisions?

The D.C. Circuit likewise has spoken to this issmeuling that a Section 5 judicial
preclearance suit by a covered jurisdiction likeelSia County is an “action or proceeding to
enforce the voting guarantees of the fourteentHifeenth amendment” such that fees are
awardable to the “prevailing party.See, e.g.Commissioners Court of Medina Cnty., Texas V.
United States683 F.2d 435 (D.C. Cir. 1982) (holding that at®y's fees are awardable in
preclearance actionjponnell v. United State82 F.2d 240 (D.C. Cir. 1982) (sam&astro
Cnty., Tex. v. Crespjri01 F.3d 121 (D.C. Cir. 1996) (same). If a prachnce suit is an action
to enforce Fourteenth or Fifteenth Amendment righihelby County’s lawsuit cannot
meaningfully be distinguished. A successful pradece action merely establishes that
government interference with a single voting chabgea single covered jurisdiction exceeds the
bounds of Section 5’s scope, which itself must beststent with the Fourteenth and Fifteenth
Amendments. See Shelby County, Ala. v. Hold&11 F. Supp. 2d 424, 431 (D.D.C. 2011)
(explaining that a covered jurisdiction “may ingté a declaratory judgment action before a
three-judge panel of this Court, seekagnovoconsideration of whether the method of election
violates rights protected by the Voting Rights Actthe Constitution”) (citations and quotations
omitted)). Shelby County’s lawsuit more broadlyabsished thato voting change ofany

covered jurisdiction could be subjected to priatr@nt under Section 4(b)’'s coverage formula

2 That the VRA includes a mechanism by which codgteisdictions can challenge the

law’s constitutionality under the Act itself defeathe Government’s attempt to distinguish
Shelter Framing Corp. v. Pension Benefit Guar. Coifd5 F.2d 1502 (9th Cir. 1983) and
Republic Indus., Inc. v. Teamsters Joint Council 8®of Va. Pension Fund18 F.2d 628 (4th
Cir. 1983). U.S. Opp. at 13-14. Like the fee-sigf provision of ERISA at issue in those cases,
Section 197Rb) is “broad enough to include an award for viadicn of constitutional rights.”
Shelter Framing Corp.705 F.2d at 1515.
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consistent with the enforcement authority of theurf@enth and Fifteenth Amendment&ee
Shelby County, Ala. v. Holdet33 S. Ct. 2612, 2631 (2013).

In fact, the Government and Intervenors have askeuged that Shelby County’s
constitutional challenge is indistinguishable frenpreclearance action in this respect. When
Intervenors sought to enter this action as partiesy referred to it as a “Section 5 case”
indistinguishable from preclearance declaratory gjndnt actions in which they were
traditionally permitted to participate. Piersorteivention Motion, Dkt. 9-1 (June 22, 2010)
(“Pierson Mot.”) at 2-5 (citing nine preclearancectaratory judgment actions); Cunningham
Intervention Motion, Dkt. 6-1 (June 11, 2010) (‘@ingham Mot.”) at 4-6 (citing eleven
preclearance declaratory judgment actions); Hémtexvention Motion, Dkt. 18-1 (July 1, 2010)
(“Harris Mot.”) at 10-11 (citing seven preclearandeclaratory judgment actions). The
Government agreed that intervention was appropfaatéhe same reasondz., that citizens of
the affected jurisdiction are permitted to inter@eéim declaratory judgment actions brought by
covered jurisdictions against the Attorney Genaathe statutory defendant under the Voting
Rights Act.” Attorney General Response to IntetimnMotions, Dkt. 11 (June 24, 2010) (“‘AG
Intervention Response”) at 2-3 (citing twenty-fopreclearance actions, includingedina
County Donnell and Castro County. Having taken the position before this Courtt thee
present lawsuit and preclearance actions are amadofpr intervention purposes because the
same rights and issues are at stake, the Goverrandrhtervenors should not be permitted now
to divorce the two in order to avoid paying attorsefees to Shelby County as the prevailing
party.

The Government counters that preclearance achomdistinguishable from this case

because “citizens [in such cases are] able to ttireindicate their federal voting rights by
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intervening as defendants.” U.S. Opp. at 13. tBat is the precise basis on which Intervenors
claimed an interest in this litigation sufficierda justify their participation as a party. For
example, the Pierson Intervenors argued that thewe a direct, substantial, and legally
protectable interest in” this case because theyraogal minorities protected by Section 5 of the
Voting Rights Act, and . . . registered voters whside in Shelby County.” Pierson Mot. at 4.
The other Intervenors made similar argumer8se, e.g.Cunningham Mot. at 8-9 (arguing that
minority residents and voters of Shelby County ladinterest in “ensur[ing] that this Court
retain the protections against discriminatory wgtiohanges afforded by the Section 5
preclearance process in Shelby County”); Harris .Mtl (stating that Mr. Harris is “a racial
minority protected by Section 5 and a registereteiveesiding in Shelby County” who “has a
direct and substantial interest in the continugdreement of these key provisions of the Voting
Rights Act in Shelby County”). The Government camted to permissive intervention on that
basis. AG Intervention Response at 2-3. And tleirCgranted the Intervenors’ motions.
Because fee entitlements arise from the natur@efattion, rather than the party’s position in
the action, the Government's and Intervenors’ &aecthe-board agreement on that
characterization requires recognition of Shelby figis entittement to attorney’s fees under

Section 197Re) 2

3 Indeed, after this Court ruled in favor of thetgkbey General and the intervenors in

Northwest Austin Municipal Utility District Numbe&dne v. Holder the same counsel who
represent the Intervenors in this case indicatent thtent to seek fees under Section 18)3on
the grounds that this Court ruled in their favortba question of Section 5’s constitutionality.
SeeNo. 06-1384, Dkt. 137, 138 (June 13, 2008); 14ly(17, 2008). This fact leaves little
doubt that, had Shelby County been unsuccessftiig action, the Intervenors would have
sought fees here as well. If an affirmative cdosbnal claim is an “action or proceeding”
under Section 197@) when the defendants or defendant-intervenagar it is also must be
an “action or proceeding” when the plaintiff presai

7
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Second, even if this Court were to ignore the fhat this is an action brought directly
under the VRA, which alone brings it within the peoof Section 1978) under the
Government’s and Intervenor’'s own constructionred statute, this is still clearly an action to
“enforce” the voting guarantees of the Fourteend &ifteenth Amendments. As an initial
matter, the Government and Intervenors do not ettampt to dispute that Shelby County’s
action “enforces” the express mandate of those dments, which require enforcement
legislation to be “appropriate”; this action thusnforced” that limitation within that word’s
plain meaning. SeeShelby Mem. at 3-4 (citing Black’s Law Dictionaf21 (4th ed. 1968)).
That should be decisivesee Hughes Aircraft Co. v. Jacobsbg5 U.S. 432, 438 (1999) (“As in
any case of statutory construction, our analysginsewith the language of the statute. And
where the statutory language provides a clear anstwends there as well.”) (citations and
guotations omitted).

Instead, the Government and Intervenors conteadths litigation does not “enforce”
the Fourteenth or Fifteenth Amendment because yh@bunty brought this action to vindicate
and enforce the prerogatives of States preservddruhe Tenth Amendment and the principle
of equal sovereignty of states, not to enforce jamudect federal voting rights guaranteed under
the Civil War Amendments.” U.S. Opp. at B&e alsdnt. Opp. at 2-3. That argument reflects
a fundamental misunderstanding of Shelby Countiagns and the underlying constitutional
doctrine. From the beginning, Shelby County tdwok position that Section 4(b) and Section 5
of the VRA violated the Reconstruction Amendmemégjuirement that enforcement legislation
be “appropriate.” See Shelby Countgll F. Supp. 2d at 427 (“Specifically, Shelby Giyu
alleges that Section 4(b)’'s coverage formula anti@e5’s preclearance obligation for covered

jurisdictions exceed Congress’'s enforcement autharnder the Fourteenth and Fifteenth
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Amendments,and violate the principle of ‘equal sovereignty’ emiedl in the Tenth
Amendment and Article IV of the U.S. Constitution(éemphasis added). Every one of the
arguments advanced in this litigation supportedehdaims.See idat 503-507. Ultimately, the
Supreme Court agreed that Section 4(b)'s coveragauia was arinappropriate means of
enforcing the Fourteenth and Fifteenth AmendmeBise Shelby Count$33 S. Ct. at 2627-31.
There can be no dispute that Shelby County hasapeevin enforcing that specific element of
the Fourteenth and Fifteenth Amendments.

The Government and Intervenors simply misundedsthe legal significance of Shelby
County’'s Tenth Amendment and Article IV argumentShelby County did not contend that
either the Tenth Amendment or Article IV could avee powers accorded to Congress under the
enforcement clauses of the Fourteenth and Fiftedmiendments. Rather, Shelby County
contended that those constitutional provisions wgeemane only insofar as they aid in
determining the proper meaning of “appropriate” emithe Reconstruction Amendments; Shelby
County further contended that they safeguard agdederal overreaching by holding the
Government to “discrete, enumerated” powers anctlgde an overbroad reading of the
Fourteenth and Fifteenth Amendment enforcementoaityh See Printz v. United States21
U.S. 898, 919 (1997Northwest Austin Mun. Utility Dist. No. One v. Hetd557 U.S. 193, 217
(2009) (Thomas, J., concurring in the judgmentart pnd dissenting in part) (“[B]ecause States
still retain sovereign authority over their eleatigystems, any measure enacted in furtherance of
the Fifteenth Amendment must be closely examinednsure that its encroachment on state
authority in this area is limited to the appropgianforcement of this ban on discrimination.”).

Shelby County took the position—and prevailed mguang—that the enforcement

powers of the Fourteenth and Fifteenth Amendmelnésild not expand without limitation to
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eliminate that federalism which “secures to citezdme liberties that derive from the diffusion of
sovereign power.”"New York v. United StateS05 U.S. 144, 181 (1992) (citation and quotations
omitted)). The Government therefore draws aniauif distinction between “federal voting
rights,” protected by the affirmative delegatiorishee Fourteenth and Fifteenth Amendments, on
the one hand, and the exercise of those rightscumelpered by preclearance, protected by the
“appropriate” language of those amendments, orother. U.S. Opp. 12, 13. This distinction
ignores Shelby County’s effort to protect the apibf its citizens to order the local electoral
process, consistent with the Fourteenth and FifkeAmendments as a whole. Voting rights are
voting rights.

In fact, this action does clearly vindicate fedlgrprotected voting rights. “No function
is more essential to the separate and independestérce of the States and their governments
than the power to determine within the limits o tGonstitution the qualifications of their own
voters for state, county, and municipal offices #mel nature of their own machinery for filling
local public offices.” Oregon v. Mitchell 400 U.S. 112, 125 (1970) (Black, J.). That
constitutional right is precisely the interest ®lyelCounty sought to vindicate through this
action. SeeComplaint 1 39(d) (asserting that the “preclearastglegation of Section 5 intrudes
upon [Shelby County’s] authority and control ovecdl elections”). Moreover, by prevailing in
this action and thus eliminating the preclearanaeation for all covered jurisdictions, Shelby
County also vindicated the federally-protected rrighan electoral system untainted by excessive
considerations of race inherent in SectiorSge Nw. Austjirb57 U.S. at 203 (finding substantial
probability that “preclearance requirements in 8tete would be unconstitutional in another”).

Regardless, an action seeking to keep federadl&tigin within the “appropriate” bounds

of the Fourteenth and Fifteenth Amendments enfotttese enumerated powers no less than an

10



Case 1:10-cv-00651-JDB Document 104 Filed 12/20/13 Page 16 of 26

action seeking to uphold such legislation. “Eniflogt an enumerated power is not limited to
“expanding” it. One could not claim, for instantieat the Supreme Court’s decisiondJnited
States v. Lopesb14 U.S. 549 (1995F linton v. City of New Yorks24 U.S. 417 (1998), &@ity

of Boerne v. Floress21 U.S. 507 (1997), did not “enforce” the ComeoeeClause, Article |, 8 7,
or the Fourteenth Amendment, respectively, simpgduse they curtailed federal power as
opposed to expanding it.

Finally, the Government and Intervenors’ contemtibat only a voter can bring a claim
to enforce the Fourteenth or Fifteenth AmendmesggU.S. Opp. at 11-12; Int. Opp. at 3, is
unsustainable. Raised in this context, this argunigenothing more than a collateral attack on
Shelby County’s standing—an attack this Court dvel Supreme Court soundly rejecteSee
Shelby County811 F. Supp. 2d at 445-4&helby County133 S. Ct. at 2629-30. Indeed,
accepting this argument would lead to a Catch-22relty no plaintiff could complain that
Sections 4(b) and 5 violate the fundamental rigiftyoters, as this Court previously denied
standing to voters to challenge Sections 4(b) amh Bhe grounds that those sections violated
their fundamental rightsee Laroque v. Holdei#755 F. Supp. 2d 156, 180-82 (D.D.C. 2010), and
the Government and Intervenors would now have @uosirt rule that a political subdivision
cannot raise that argument either.

More fundamentally, the Government’s assertioriga that this action was brought for
the benefit of individuals—here the voters of Sgellounty and the other jurisdictions subject to
preclearance under Section 5. The federalismeastexdvanced by ensuring that Congress only
enacts “appropriate” enforcement legislation “sesuthe freedom of the individual. It allows
States to respond, through the enactment of pesliaw, to the initiative of those who seek a

voice in shaping the destiny of their own timeshwiit having to rely solely upon the political
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processes that control a remote central pow&dhd v. United Stated31 S. Ct. 2355, 2364
(2011). “Federalism also protects the liberty Ibfparsons within a State by ensuring that laws
enacted in excess of delegated governmental poarerot direct or control their actions. By
denying any one government complete jurisdictioreroall the concerns of public life,
federalism protects the liberty of the individuadrh arbitrary power. When government acts in
excess of its lawful powers, that liberty is aksta Id. (internal citation omitted). It is therefore
impossible to neatly separate, as the Governmeampops to do, the individual’s liberty interest
from the States’ right to self-governance. Thisecproves the point. By prevailing here, Shelby
County restored to the People the right to strectheir elections as they see fit, consistent with
the affirmative guarantees of the Fourteenth aritkénth Amendments, for the benefit of all
voters in the jurisdictions formerly subject to e 5.

B. Sovereign Immunity Presents No Barrier To Recoveryf Shelby County’s
Attorney’s Fees.

The Government claims that even if Shelby Coustyemtitled to fees under Section
1973(e), sovereign immunity shields the Government fymaging thent. U.S. Opp. 5-11. But
sovereign immunity does not bar recovery of attgisiéees here. To be clear, the Government
is not asserting immunity from suit. Nor coulddtyen the explicit waiver of Section 19713
and the Supreme Court’s decisionAflen. See supraat 4-5. This case is therefore easily
distinguished from cases that have found the Urfitades cannot be liable for attorney’s fees

under 42 U.S.C. § 1988, because the United Statamt be liable under Section 1983eeU.S.

4 The claim is premature because it goes to whaectyp-the Government or Intervenors—

must pay those fees and not to the question ofheh&helby County is entitled to a fee award,
which is the subject of this round of briefing.tdrvenors have argued that they should not have
to pay because Shelby County “may seek (and isrsmpein award against the government[.]”
Int. Opp. 5-6. But if Shelby County cannot recovees from the United States because of
sovereign immunity, Intervenors would become tlspoasible party.
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Opp. 10-11 (collecting cases). Here, by contrdst, Government’s substantive liability has
already been established under the VRA and is embonh this Court's judgment. The
elaborate analogy on which the Government reliedefiend its immunity position is therefore
inapposite.

The Government makes the far more limited claiat tts waiver of sovereign immunity
under the VRA should not be interpreted to inclthie recovery of attorney’s fees. But as the
Government acknowledges, the Equal Access to &uslict expressly waives sovereign
immunity with regard to attorney’s fees:

Unless expressly prohibited by statute, a court naayard
reasonable fees and expenses of attorneys . thet@revailing
party in any civil action brought by or against theited States or
any agency or any official of the United Statesragin his or her
official capacity in any court having jurisdictiasf such action.
The United States shall be liable for such feesexpnses to the
same extent that any other party would be liabeuthe common
law or under the terms of any statute which speatify provides
for such an award.
28 U.S.C. § 2412(b).

The EAJA thus waives sovereign immunity for atey's fees to the same extent any
other party would be liable if: (1) there is a statthat specifically provides for an award of fees
to the prevailing party; and (2) the statute doesexpressly prohibit an award of fees to the
United States. Section 197&) satisfies both of those criteria on its facBhe Government
contends that EAJA also requires that the stamtieiuwhich fees are sought “expressly permits
suit against the United States for its violatiortlué statute.” U.S. Opp. at 9. Notwithstanding

the fact that the Government cites nothing thapsetgs such a requirement, it is of course met

here—Section 197®) expressly authorized this suit against the éthBtates.
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In the end, the Government ties itself in knotsking for ways in which it can avoid
paying attorney’s fees under the rubric of sover@émgmunity. But all of its arguments return to
the same proposition: this is not an “action orcpexling” within the meaning of Section
1973(e). SeeU.S. Opp. at 9-11. Because it clearly is suchdiom@ sovereign immunity does
not bar fee recovery.

C. There Is No Basis For Denying Shelby County Fees dar The Restrictive
Christiansbur g Garment Standard.

Once the Court has determined “that a party hesvgiled’™” under Section 197@), the
only question left to determine is “whether a feeaal would be ‘unjust’ under the particular
circumstances of the caseMedina County683 F.2d at 442. The test set forthNewman v.
Piggie Park Enterprises, Inc390 U.S. 400 (1968), provides the general stahftarwhether an
award is appropriate. Under that standard, “[tilecretionary portion of the attorney’s fees
inquiry is limited. In order to deny reasonabléoateys’ fees to a prevailing party, the court
must find that special circumstances exist thatld/gander such an award unjustMedina
County 683 F.2d at 438 n.2, 442 n.12. Neither the Gawent nor Intervenors contend that
there are any “special circumstances” that makaveard inappropriate here.

Instead, the Government and Intervenors claim tti@tmore restrictive standard for an
award of attorney’s fees set forth@hristiansburg Garment Co. v. EEQ€34 U.S. 412 (1978),

applies here because Shelby County is an “opporantdting rights and “pursued this case to

> The Government’s contention that Shelby Countwea any argument as to sovereign

immunity by not raising the issue in its openingebis meritless. U.S. Opp. at 5-6. Indeed, the
Government is unable to cite a single judicial dexi to support its contention. That is because
sovereign immunity is a defense, and Shelby Coumtynder no obligation to anticipate a
defense to recovery and raise it on behalf of thédd States. The Government now having
raised the claim, Shelby County is timely respogdiBecause the EAJA is only relevant to this
case as rebuttal to the Government’s sovereign imitsndefense, there likewise was no basis for
raising that issue in the opening brief.
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impose limits on the capacity of the United Stdtesise federal law to protect civil rights and
voting rights in particular.” U.S. Opp. at 18ee alsdnt. at Opp. 3-4. That argument should be
rejected for several reasons.

Foremost, the Government and Intervenors misao@dtre nature of Shelby County’s
action and the goals of this litigation. Shelbyu@ty is not an “opponent” of voting rights and
supports “the vigorous enforcement of the Fifteelthendment and the many provisions of the
VRA that appropriately enforce its substantive camoch” Complaint § 35. Indeed, Shelby
County sought to protect the voting rights of dlite citizens by liberating covered jurisdictions
from the prior restraint of preclearance. Shelloy@y no more opposes voting rights than those
who opposed federal marijuana laws3donzalez v. Rai¢tb45 U.S. 1 (2005), sought to promote
drug abuse and crime, or those who opposed RFRZitynof Boerneopposed religious liberty.
Opposition to federal preclearance is not oppasito voting rights. The Government may
believe that the voting rights Shelby County viraded are less worthy of protection than the
voting rights the Government sought to advance wutite preclearance regime, but the Court
cannot proceed on that basis. The Supreme Couwrtteej that approach imdependent
Federation of Flight Attendants v. Zipe491 U.S. 754 (1989): the choice of the applicable
standard for awarding fees to a prevailing partgaura civil rights statute cannot be based on “a
judge-made ranking of rights[.]id. at 763 n.4.

The Supreme Court i@hristiansburgdid not deviate from th@iggie Parkdefault rule
based on a hierarchy of colliding rights, but beealitwo strong equitable considerations”
unique to that case made application of Biggie Parkstandard to the prevailing defendant
inappropriate. First, unlike iRiggie Park in which the plaintiff brought a declaratory judgnt

action “not for himself alone but also as a ‘prevattorney general,”” 390 U.S. at 402, the
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defendant inChristiansburgwas an unwilling participant in the action and wed seeking to
vindicate important interests for the benefit o fhublic at largesee434 U.S. at 418. Second,
unlike thePiggie Parkplaintiff who “advance[d] the public interest bywwking the injunctive
powers of the federal courts,” 390 U.S. at 402,Ghestiansburgdefendant did not prevail over

a “violator of federal law,” 434 U.S. at 418. Aade, the Court was concerned that awarding
fees under thePiggie Park standard any time a defendant prevailed wouldndaitivize
plaintiffs from pursuing meritorious claims for feaf being saddled with their opponents’ fees
any time they lost, especially when, asGhristiansburg the defendant prevailed on a basis
other than the merits of the charge of discrimoratiSee idat 420-22.

No such “equitable considerations” exist here.likénthe defendant itChristiansburg
Shelby County was not an unwilling litigant attemptto ward off a claim of interference with
federal rights. Rather, Shelby County affirmatyelursued this litigation to vindicate the
important public interest of freeing covered jurtsidns from federal receivership. Askiggie
Park, then, Shelby County acted as a “private attornayegd” and sought to vindicate an
important public policy not just for the benefit i$elf and its citizens, but for the benefit of
other covered jurisdictions and their citizens (ahdusands of jurisdictions in fact benefited
from the ruling). Also, unlike inChristiansburg fees here would run against an adjudged
“violator of federal law"—the United States. ShelBounty thus vindicated a policy of the
highest order by obtaining a ruling on the meritsttrestored to all formerly covered
jurisdictions and their citizens the full panoplyrghts reserved to them under the Constitution.
Finally, awarding fees to Shelby County would navé the undesirable effect of dissuading
persons with an interest in voting rights from vigasly pursuing their claims. Awarding

attorney’s fees to a prevailing party in an actindicating independent constitutional rights
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could only encourage others to safeguard their oghits® Notably, the Government has cited
no decision standing for the proposition that @teistiansburg Garmenstandard should apply
in the absence of the equitable factors that wersemt in that case.

The Government’'s claim that Shelby County canmnetab“private attorney general”
because it is a governmental unit that could jastasily be on the other side of a VRA lawsuit
under different circumstances falls fl&deeU.S. Opp. 17-18, 23. Whatever might be the case i
another type of dispute, it is not true heReggie Parkmade clear thany plaintiff who sought,
through a particular case, to vindicate an imparpublic interest on behalf of itself as well as
others is a private attorney general entitled toragy’s fees. The fact that a governmental unit
might not fit the bill in a different case becausés not a plaintiff, or because it is simply
attempting to defeat liability instead of advanciag important public interest, or both, is
immaterial. The question is whether Shelby Cowfityuld be awarded attorney’s fees under the
circumstances dhiscase. There is nothing @hristiansburgto suggest that it should not.

The Government’s related assertion that @teistiansburg Garmenstandard should
apply because Congress intended to incentivize dtilgse private litigants engaged in
vindicating the rights of individuals injured bycral discrimination in voting,” U.S. Opp. 17, is
refuted by the Senate Report on which it relieowNere does the report express a preference
for actions brought by individuals to redress rhdiacrimination; instead, it expresses a desire
to seeany plaintiff bring a claim on behalf of the public rgerally that “enforce[s] the voting

guarantees of the Fourteenth and Fifteenth amentsiremd “enforce[s] fundamental rights.” S.

6 Indeed, Intervenors have conceded that they woolde dissuaded from asserting their

own rights in future cases like this, as they clém the assumption that the United States would
be responsible for Shelby County’s fees) that tteynot be liable for fees unless their position
in the litigation meets th€hristiansburg Garmergtandard.Seelnt. Opp. 4-6.
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Rep. No. 94-295 at 40.This is precisely what the Third Circuit recogrdzwhen it found that
“the equities might well favor an easier availapibf fees” where a plaintiff—who might under
other circumstances be a defendant in an actiorerutide statute—brings a successful
declaratory judgment action that “vindicate[s] astitutional right or benefit[s] a large number
of people[.]” Dorn’s Transportation, Inc. v. Teamsters Pensionst Fund of Philadelphia and
Vicinity, 799 F.2d 45, 50 n.6 (3d Cir. 1986). To say Sla¢lby County has not done precisely
that is to ignore the Supreme Court’s (and thisr€®udisposition of this case.

Finally, to the extent the Intervenors are corfbett Zipes applies here and limits the
circumstances under which they can be liable fes f¢hat fact would strongly suggest that the
Government must be liable for fees under Bhggie Parkstandard. One of the key bases
supporting the Supreme Court’s ultimate findingfamor of the intervenors iZipeswas that,
“[iln every lawsuit in which there is a prevailing. . plaintiff there will also be a losing
defendant who has committed a legal wrong. Th&mdant will, undemNewman[v. Piggie
Park], be liable for all of the fees expended by thairgiff in litigating the claim against him[.]”
491 U.S. at 761-62. In other words, for the Cdarfind thatZipeslimits Shelby County’s
ability to obtain fees from the Intervenors, theu@aomust also find that Shelby County can
obtain fees from the Government under Biggie Parkstandard.

D. “Decades of Voting Litigation In This Court” Provid es No Justifiable Basis
For Denying Fees Here.

The Government’s final salvo is to resort to theence of precedent. In its view, if fees

were available to Shelby County under Section 1@J3then surely another jurisdiction would

! The legislative history of Section 197 does not support the Government and

Intervenors’ arguments in any other respect eitfidre legislative history reflects nothing more
than Congress’s acceptance of bothRiggie ParkandChristiansburg Garmendtandards.See

S. Rep. No. 94-295 at 40-41. It does not indigatech standard should apply in this instance.
That guidance must come from the case law.
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have sought or been awarded fees by now. U.S. @@2-23. The argument fails for at least
two reasons. First, the Government claims thasitware of no case over this entire history
since 1965 in which a jurisdiction in such a votoage even so much as sought attorney’s fees
from the United States in this Court, much lessasecin which this Court awarded attorney’s
fees against the United States in this Court [sidder Section 197@).” Id. at 22. But the
Government’s awareness of a lack of judicial awdaodgurisdictions in voting cases “in this
Court” is carefully worded for a reasasther courtshave awarded fees to jurisdictions in voting
rights cases, and the Department of Justicesk#itedfee claims in some of the more high-
profile VRA cases arising outside the preclearacmetext in which the prevailing plaintiffs
were in a posture similar to Shelby County.

In particular, the Government acknowledges thatfleast six different courts have
awarded fees to prevailing jurisdictions in VRA easbrought by individuals against those
jurisdictions; in three of those cases the courtk bt appear to apply th€hristiansburg
Garmentstandard. U.S. Opp. 18, Att. A. Moreover, thev&@ament admitted in 2006 that it
has settled several claims for attorney’s feesamdinark VRA cases in which “disfavored”
plaintiffs much like Shelby County in this case iatled significant victories.SeeExhibit A
(Letter from William E. Moschella, Assistant Att@y General, to Hon. F. James Sensenbrenner
(April 12, 2006)). For instance, thMiller v. Johnsonlitigation presented a challenge by white
voters to Georgia’s congressional redistrictingratts following the 1990 Censudohnson v.
Miller, 864 F. Supp. 1354 (S.D. Ga. 1994). The Governnméervened to defend the enacted
plan. The Supreme Court found the Governmentsrpmetation of the VRA untenable as a
statutory matter and constitutionally problemagintering judgment for the plaintiffsMiller v.

Johnson 515 U.S. 900, 917-18 (1995). The Governmenteawiettled claims for attorney’s fees
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in that litigation. Exhibit A at 3. It also spentillions settling claims for attorney’s fees in
several other similar litigationsSee idat 3-6.

Second, the dearth of precedent for a judicialrdved fees under these circumstances is
hardly surprising. While Shelby County obviouslgnoot speak to the reasons why other
jurisdictions have declined to seek fees after aiting in obtaining in a judicial preclearance
action under Sections 4 or 5 (such as Reno v. Bossier Parisand Georgia v. Ashcroft
litigation the Government cites), it is likely tipeoduct of a belief that they would have to meet
the oneroughristiansburg Garmendétandard because those actions were not brougldvence
an independent constitutional interest. More ® pbint, the result Shelby County obtained in
this case—a plaintiff's-side victory establishingetunconstitutionality of a provision of the
VRA—is literally without precedent. Jurisdictioribat brought previous similar challenges
could not seek fees because they did not “prev&@helby County has amply demonstrated that,
while this case is certainly unique, an award ekfes warranted.

II. CONCLUSION

For the foregoing reasons, the Court should fimat Shelby County is eligible for an
award of fees under Section 19&3 and order the parties to proceed to a detetiomaf the

amount to be awarded.
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