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NOT FOR CITATION

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

THE SOCIETY OF ST. VINCENT DE PAUL Case Number C-02-00847-JF
OF SANTA CLARA COUNTY, and
WORKER'S COMMISSION, ORDER DENYING DEFENDANT'S MOTION
TO DISMISS AND GRANTING IN PART
Rantff, AND DENYING IN PART PLAINTIFFS
AMENDED MOTION FOR PRELIMINARY
V. INJUNCTION
THECITY OF LOSALTOS, [Doc. No. 15 & 20]
Defendant.

On Monday, July 15, 2002, the Court heard argument on Defendant’ s motion to dismiss and
Plantiffs amended motion for preliminary injunction. For the reasons st forth below, the motion to dismiss
will be denied, and the motion for preliminary injunction will be granted in part and denied in part.

I. BACKGROUND

Faintiff Society of St. Vincent de Paul of Santa Clara County (“the Society”) is a nonprofit
public benefit corporation organized under the lawsof the State of Cdiforniawith its main office in San Jose,
Cdifornia. Among other charitable endeavors, the Society formerly operated St. Joseph’ sthe Worker Center
(“the Worker Center”) in Los Altos, Cdifornia. According to the Society’s complaint, the Worker Center
provided various support services to day laborers, including counsding, coordinating with prospective
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employers, and protecting workers from exploitation.  Through the Worker Center, the Society asssted
prospective employers by coordinating and training workers and providing facilities. Plaintiff Workers
Commisson(*the Commisson™) is an unincorporated association of day laborersand otherswhosegods are
to defend the rightsof day laborers and to address problems faced by them. Membersof the Commissonare
current and former day laborers. The Commisson assgts its members through dissemination of wage, hedth
and medicd information, provison of food, and referra services. The Commisson holds regular meetings to
discuss issues, set policies and rules of conduct, and hold eections. Defendant City of Los Altos (“the City”)
isagenerd law city incorporated in the State of Cdifornia. Through its City Council, the City enacted the
ordinance at issuein this case,

Day laborers are hired as independent contractors on a temporary basis to perform jobs such as
gardening, moving, construction work, child care, and house cleaning. Most day laborers are unskilled and
earnlessthan$10,000 per year. Typicaly, they maketheir availability for employment known by congregating
inparticular locations to meet with potential employers such as homeowners, proprietors of amdl businesses,
and contractors. Until recently, one such location wasaportion of El Camino Red withinthe City of LosAltos

According to a1999 report of ajoint task force of the cities of Los Altos and Mountain View, fiftyto
one hundred workers gathered eachday onthe subject portionof El Camino Red. TheLosAltos City Council
found that these “ solicitors’ increased traffic congestionby drawing more vehidesto the area, causing vehicles
to stop, and digracting drivers. The City dso found that congregations of “solicitors’ made it difficult for
pedestrians to pass and access local businesses.

In duly and August 1999, in response to these concerns?, the City enacted an ordinance adding 88§
9.12.010-9.12.050 to the Los Altos Municipa Code (“the Code”). Section 9.12.020(B)makes it unlawful
“..for any person, while standing, sitting, walking, or riding in any nonmotorized conveyance within the public
right of way, in a posted no vehicle solicitation zone, to take an action intended to solicit any person traveling
in avehicle within the roadway.” Section 9.12.020(A) states: “[i]t shall be unlawful for any person occupying
any unparked vehicle, whether driver or passenger, in the roadway in a posted no vehicle solicitation zone to
take any action intended to solicit any person danding, gtting, waking or riding in any nonmotorized

'Haintiffs note that these findings were added after the origina adoption of the subject Anti-Solicitation
Ordinance. However, the City has described these concerns as the government intereststhat the ordinances
were intended to address.
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conveyance, within the public right of way.”

The intent and effect of the ordinance is to prohibit, inter alia, the type of solicitation in which day
laborers previoudy engaged. The Society aleges that as aresult of the enactment of ordinance, the Worker
Center became overcrowded and the landlord terminated itslease. The Society began operating atemporary
center in April 2002 in Mountain View, but the temporary center isinadequate to accommodate demand. As
a reault of the closure of the Worker Center and other effects of the ordinance, the Society has been forced
to devoteitsresourcesto finding dternative means for day laborersto meet withemployersand to educate day
laborers and the community to counteract the effects of the ordinance.

The Commissionbrings this actionon behdf of its members, seeking a permanent injunction preventing
the City from enforcing 88 9.12.010-9.12.050, a declaratory judgment that 88 9.12.010-9.12.050 are
uncongtitutiona, reasonable attorneys fees, costs and expenses, and other rdlief asappropriate. The Society
sues on its own behalf, seeking the same relief as well as monetary damages.

[I. MOTION TO DISMISS

The City moves under Federd Rule of Civil Procedure 12(b)(6) to dismiss of the Society’s clams on
the basis that the Society lacks standing.?

A. LEGAL STANDARD

Gengrdly, the issue to be decided onamotionto dismissis not whether a plaintiff’s clams have merit,
but whether the moving defendant has shown beyond doubt that the plaintiff can prove no set of factsentitling
it to reief. Conley v. Gibson, 355 U.S. 41, 45-46 (1957). A court’s review is limited to the face of the

complaint, documentsreferenced by the complaint and matters of which the court may take judicia notice. In
re Stac Elecs. Sec. Litig., 89 F.3d 1399, 1405 n.4 (9" Cir. 1996); Branch v. Tunndll, 14 F.3d 449, 454 (9"

Cir. 1994); MGIC Indem. Corp. v. Weisman, 803 F.2d 500, 504 (9™ Cir.1986). Ordinarily,acomplaint may

be dismissed as a matter of law for only two reasons: (1) lack of cognizable legd theory or (2) insufficent facts
under a cognizable legd theory. Robertsonv. Dean Witter Reynolds, Inc., 749 F.2d 530, 534 (9" Cir. 1984)

(citing 2A J. MoOOoRE, MOORE’s FED. PRACTICE 1 12.08 at 2271 (2d ed. 1982)). When a court considers
amotion to digmiss, dl dlegations of the complaint are construed in the plaintiff’ sfavor. SunSavings & Loan

The City origindly dleged that Plaintiff the Commissionaso lacked standing, however, it appears that
the City has withdrawn thisdam. Accordingly, the Court consders only the standing of the Society.
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Ass nv. Dierdorff, 825 F.2d 187, 191 (9™ Cir. 1987). For amotion to dismissto be granted, it must appear

to acertainty that the plaintiff would not be entitled to relief under any set of factsthat could be proved. Pane
v. McCabe, 797 F.2d 713, 723 (9" Cir. 1986). Motionsto dismiss are generally viewed withdisfavor under
thisliberd standard and are rarely granted. Gilligan v. Jamco Dev. Corp., 108 F.3d 246, 249 (9" Cir. 1997).

B. DISCUSSION
1. STANDING ISUNIQUE TO EACH PLAINTIFF
Standing is an individudized inquiry asto each plaintiff and each form of relief sought. See Lewisv.
Casey, 518 U.S. 343, 358 n.6 (1996) (“[S]tanding is not dispensed in gross.”); Friends of the Earth, Inc. v.

Laidlaw Envtl. Serv., 528 U.S. 167, 185 (2000) (Pantiffs “must demonstratestanding separatel y for eachform

of rdief sought.”); Clark v. City of Lakewood, 259 F.3d 996, 1006 (9" Cir. 2001). Plaintiffs argue that

because the Commisson’'s anding to sue in this case is undisputed, the Court need not decide whether the
Society has sanding. However, because the Society seeks monetary damagesin addition to theinjunctiveand
declaratory rdief sought by both the Soci ety and the Commission, the City’ schdlenge to the Society’ s sanding
Is properly before the Court.
2. LEGAL STANDARD FOR STANDING

Artide 11l of the Conditution limits the jurisdiction of federal courts to actua “cases’ and
“controverses.” Allenv. Wright, 468 U.S. 737, 750 (1984). Part of this limitation isthe requirement that a
litigant have standing to bring suit in federd court. 1d. There are three e ements to the standing requirement.
Lujan v. Defenders of Wildife, 504 U.S. 555, 560 (1992). The plaintiff must establish: (1) thet it suffered “an

‘injuryin fact’ --an invasion of alegdly protected interest which is concrete and particularized,” 1d. (quoting
Allenv. Wright, 468 U.S. 737, 756 (1984); Warthv. Sddin, 422 U.S. 490, 508; SerraClub v. Morton, 405

U.S. 727, 740-741, n. 16) “and ‘actua or imminent, not “conjecturd” or “hypothetica,”’” 1d. (quoting

Whitmorev. Arkansas, 495 U.S. 149, 155 (1990)); (2) thattheinjuryis®‘fairly ... trace] able] to the chalenged
action of the defendant, and not ... th[€] result [of] the independent action of some third party not before the
court.”” Id. (quoting Smon v. Eastern Ky. Wefare Rights Org., 426 U.S. 26, 41-42 (1976)); and (3) that
itis“‘likely,” as opposed to merdy ‘speculative,’ that the injury will be ‘redressed by afavorable decison.””
1d. (quoting Simon, 426 U.S. at 38).

3. INJURIESALLEGED
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The Soci ety dlegesthat it has been and will continue to be injured by additiona expendituresto combat
the practical effects of the chalenged ordinance and relocation costs for the Worker Center. Courts have
distinguished between organizations with a*“mere ‘interest in a problem’” and organizations that are required

to expend additiona resources as aresult of a challenged action. Compare SierraClub v. Morton, 405 U.S.

727, 739 (1972) (“But amere ‘interest in a problem,” no matter how longstanding the interest and no matter
how qudified the organization is in evauding the problem, is not suffident by itsdf...”) with Havens Redlty

Corp. v. Coleman, 455 U.S. 363, 379 (1981) (“ Suchconcrete and demongrable injury to the organization’s

activities — with the consequent drain on the organization’s resources - congtitutes far more than smply a

setback to the organizations abstract socia interests”) and El Rescate L egal Serv. Inc. v. Executive Office of

ImmigrationReview, 959 F.2d 742, 748 (9" Cir. 1992) (“Theallegationthat the EOIR’ s policy frustratesthese

goals and requires the organizations to expend resources in representing clients they would otherwise spend
in other ways is enough to establish standing.”).

The Society hasaleged that, asaresult of the enactment of the ordinance challenged here, it has been
forced to re-direct resources and expend additiona resources to meet its gods. This injury is legdly
cognizable, “farly traceable’ to the City's conduct and would be remedied by the injunction requested.
Accordingly, the Court concludes that the Society has dleged sufficient facts to establish standing.

1. PRELIMINARY INJUNCTION
A.LEGAL STANDARD

Asagenerd rule, a party seeking a preliminary injunction must show either (1) alikelihood of
success on the merits and the possibility of irreparable injury, or (2) the existence of serious questions going
to the meritsand thebal ance of hardshipstipping inthe movant’ sfavor. See Roev. Anderson, 134 F.3d 1400,

1401-02 (9" Cir. 1998); Apple Computer, Inc. v. Formulalnt'l, Inc., 725 F.2d 521, 523 (9" Cir. 1984).

These formulations represent two points on a diding scae in which the required degree of irreparable harm
Increases as the probability of success decreases. See Roe, 134 F.3d at 1402.
B. DISCUSSION
1. LIKELIHOOD OF SUCCESSON THE MERITS

3Becauseit concludesthat the Soci ety has standing because it hasbeenforced to redirect itsresources,
the Court does not address the other bases for standing dleged in the complaint.
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Inthis case, Flantiffs entitlement to a preliminary injunction depends on their ability to show that the
challenged ordinance violates the First and Fourteenth Amendments to the Condtitution. In regulating public
rights-of-way, government may impose redtrictions on speech otherwise protected by the First Amendment
only if such redtrictions are content-neutral and reasonably restrict the time, place, and manner of the speech.
S.O.C.. Inc. v. County of Clark, 152 F.3d 1136, 1144-45 (9" Cir. 1998); Ward v. Rock Against Racism,

491 U.S. 781, 790-91 (1989). “[T]he government may impose reasonable restrictions onthe time, place, or
manner of protected speech, provided the restrictions [1] ‘are judtified without referenceto the content of the
regulated speech, [2] ... are narrowly tailored to serve a Sgnificant governmenta interest, and [3] ... leave open
ample dternative channels for communication of the information.”” Ward v. Rock Againg Racism, 491 U.S.

781, 791 (1989) (quoting Clark v. Community for Creative Non- Violence, 468 U.S. 288, 293 (1984)).

Here, Plantiffs concede that the ordinance is content-neutral. Onitsface, the ordinance gppliesto any
organizationor individud, regardless of viewpoint, attempting to solicit inthe City’ spublicrights-of-way. Thus,
only the second and third elements of the test are disputed in this case. Because it concludes that Section
9.12.020(B)of the ordinanceisnot narrowly tail ored to serve aggnificant governmenta interest, the Court does
not address for present purposes whether the ordinance leaves open adequate alternative channels for
communication.

Narrowly Tailored to Serve a Significant Governmental I nterest
a. Significant Governmental I nterest

Flantiffs contend that economic well-being of local businessesisnot asgnificant governmenta interest.
It is true that legidation intended to advance private interests cannot justify a restriction on speech. See
Pamore v. Sidoati, 466 U.S. 429, 433 (1984); City of Cleburne, Tex. v. Cleburne Living Center, 473 U.S.

432, 448 (1985). However, thelegidativefindingsin this caseincude a specific determination that solicitation
in or adjacent to the public right-of-way makes it “difficult for pedestrians to pass and to access local
busnesses” Thisfinding suggestsalegidative concernfor the public aswdl asfor the businessesand certainly
does not express any undue prgudicein favor of private interests. Moreover, the legidative findings address
other concerns, indudingtraffic and public hedthand safety, whichclearly aresgnificant governmentd interests.
See ACORN v. City of Phoenix, 798 F.2d 1260 (9" Cir. 1986) (finding that concerns of disruptionsin the

flow of traffic and safety concerns were legitimate government interests); Heffron v. International Soc. for
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Krishna Consciousness, Inc., 452 U.S. 640, 650 (1981) (“Asageneral matter, it isclear that aState'sinterest

inprotecting the ‘ safety and convenience’ of persons usng a public forum isavaid governmentd objective.”).
b. Narrowly Tailored

To be narrowly tailored, agovernmentd regulaion “may not burden subgtantidly more speech than

necessary to further it interests” U.S. v. Baugh, 187 F.3d 1037, 1043 (9™ Cir. 1999); Ward v. Rock

Agang Racism, 491 U.S. 781, 799-800 (1989). This does not mean that a regulation must be the least

restrictive means of furthering governmentd interests. Baugh, 187 F.3d at 1043; U.S. v. Albertini, 472 U.S.

675, 689 (1985). “Rather, therequirement of narrow tailoring issatisfied * solong asthe.... regulation promotes
a Substantial government interest that would be achieved less effectively absent the regulation.”” Ward, 491
U.S. at 799 (quoting United States v. Albertini, 472 U.S. 675, 689 (1985)).

Section 9.12.010 defines “solicit” as:

any request, offer, enticement or action which announces the avalability for or of
employment, the sde of goods, or arequest for money or other property; or any request,
offer, enticement or action which shows intent or desire to purchase or secure goods
or employment, or to make a contribution of money or other property. Solicitation shall
include participation in discussons undertaken in response to the solicitation by another
person. A solicitation shall be deemed complete when made whether or not an actud
employment relaionship is created, atransactionis completed, or an exchange of money
or other property takes place.
(emphasis added). The Court concludes that even as limited to “no vehicle solicitation zones,” Section
9.12.020(B) is not narrowly tailored because it burdens more speech than necessary to further the significant
governmentd interests identified by the City.* Because solicitation is so broadly defined, and because the
ordinance purportsto regulate not only the roadway but aso the entire sdewak area, the ordinance onitsface
redtricts protected as well as unprotected speech. An individua standing on a sidewalk or driveway may
violate the ordinance by taking any action intended to solicit anyone traveling in a vehide in the roadway,
whether or not the solicitation is intended to induce the driver of the vehide to stop or dow down illegdly and
whether or not the solicitation affects prospective patrons’ access to nearby businesses.
For example, the ordinance would appear to apply to anindividud standing onthe sdewak withasgn

reading “ safely and legally park around the corner if you need aworker.” Such conduct does not appear to

“There is insUfficient evidence in the present record to support Plaintiffs contention that the other
Sections of the ordinance are not narrowly tailored. Nothing in this order, however, is intended to limit the
ability of any party to develop this issue further in future proceedings.
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implicate any of the legitimate concerns the ordinance is designed to address. Taken literdly, the ordinance
aso would appear to prohibit a busness owner from posting a Sgn on or even adjacent to the sidewalk
encouraging passing motorists to patronize his or her business, conduct more akin to posting a billboard than
to the direct persona solicitation the City Council found problematic.

At least with respect to Section 9.12.020(B), the ordinance in this case is dgnificantly broader inits
reach thanthe ordinance upheld by the Ninth Circuit in ACORN v. City of Phoenix, 798 F.2d 1260, 1262 (9"

Cir. 1986), the principal case relied upon by the City. The plantiff in ACORN was engaged in “tagging,” a
practice of stepping into the street and approaching an automobile when it was stopped at atraffic light. 1d.
Although the ACORN opinion addresses sdewak solicitation in a footnote, its principa focus was active
solicitationimmediately beside or in the roadway. Seeid. at 1269 & 1269 n.8 (describing the conduct at issue
as “direct persond solicitation from drivers’ and “standing closaly beside your car, peering in the window
directly at you, and demanding a persona response from you.”). The Court specificaly distinguished passve
forms of solicitation such as billboards. Seeid.

Section 9.12.020(B) is dso disinguishable from provisons uphdd by other circuit courts. See
Association of Cmty. Org. for Reform Now (ACORN) v. St. Louis County, 930 F.2d 591, 593 (8" Cir.

1991) (upholding an ordinance that applied to solicitation by persons standing in a roadway); International
Soc'y for Krishna Consciousness of New Orleansv. City of Baton Rouge, 876 F.2d 494, 495-96 (5 Cir.

1989) (upholding an ordinancethat applied to solicitationon streets or roadways and the shoulders and neutra
ground of streets and roadways); United States L abor Party v. Oremus, 619 F.2d 683, 686 (7" Cir. 1980)

(upholding an ordinance that gpplied to solicitation on highways).

TheCourt concludesthat Plaintiffs have demonstrated alikelihood of success onthe meritsat leastwith
respect to Section 9.12.020(B) of the ordinance. The Court aso concludes that because the ordinance
contains a severability provison, thereisno legd or factua basisinthe present record for enjoining enforcement
of the remainder of the ordinance. The City may continue to designate “no vehicle solicitation zones’ and cite
persons who solicit from vehiclesin the roadway.

2. IRREPARABLE INJURY

SincePantiffs have demonstrated a likelihood of success onthe merits, alesser showing of irreparable

harm is required. See Roev. Anderson, 134 F.3d 1400, 1402 (9" Cir. 1998). Generdly, “[t]heloss of First
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Amendment freedoms, for even minimal periods of time, unquestionably congtitutesirreparable injury.” Elrod
v. Burns, 427 U.S. 347, 373 (1976); Lydo Enterprises, Inc. v. Cityof LasVegas, 745F.2d 1211, 1214 (9™

Cir. 1984). Faintiffsaso dlegethat thelow-income day |aborersrepresented by the Commission are suffering
Severe economic hardship as aresult of enforcement of the ordinance. The City appropriately points to the
safety hazards and detrimental economic effects the ordinance was intended to counteract. In light of its
conclusion that only a portion of the ordinance violates Flantiffs congtitutiond rights, the Court concludesthat
the balance of hardships judtifies the issuance of the limited injunction described herein.

IV. ORDER

Good cause therefore gppearing,

The City’smation to dismissisDENIED. Faintiffs motion for a prdiminary injunction is
GRANTED IN PART AND DENIED IN PART. The City isenjoined from enforcing Los Altos Municipa
Code Section 9.12.020(B), but may continue to enforce dl other provisons of the subject ordinance. The
Court respectfully recommends that the City consider the advisahility of amending Section 9.12.020(B) to
comport morefully withthe requirements upheld by the Ninth Circuit in ACORN. Because bothpartiesinthis
case have important interests at stake, the Court aso strongly encourages the parties to meet and confer to
discussdterndive locations for Plantiffs activities, taking into account the legitimate concerns of Plantiffs, the
City, and the generd public. The Court is more than willing to offer its own assstance in this regard.

Dated: 8/2/02 (Electronic Signature authorized)

JEREMY FOGEL
United States Didtrict Judge
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