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SNITED STATES CCJIRT OF APPEALS
FOR THE FIFTH CIRCUIT

NO, 19,475

GAMES H, MBREDITH,
TN ' | Appcu.'lat
ve,
CHARLBS DICKSON PFAIR, et al,,

g e . Appellees,

UNITED STATES OF AMERICA,
Amicus Curise and Petitioner,

v8,
STATE OF MISSISSIPPI, et al,,

Defendants,

SUPPLEMENTAL MEMORANDUM ON BEHALF OF
THE UNITBED STATES

On Septémber 28, 1962, this Court determined
that Governor Ross R, PDarnett was im civil contespt
Vof the _COutt'o order of September 25 restraining
the Governor snd other state officials from inter-
fering with the sdnission and comtinued sttendance of
Jemes Meredith as s student at the University of
Nississippi, The Couszt's ozder of September 28 gave
the Govermor untii Ootoder 3 to purge himseif of con-
tespt by dessing interference snd instructing eil
state officials subjeot to the Governor's direction
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to -nlkttlafliw and ot@dt'io as to permit tho,ecnflpucd
sttendinee of Meredith at the University oa'thi sane
Sasis as other studests, -
4 A On October 3 the Govc:io: cppcatoa before tbc‘
;i?npt through his co;nsfl .nﬁ :optegcatod to the
kcoott that be wes in compliance with the orders of the
Court, Nhile these gepresentations were retracted in paét“
by edup.el for the Governor at s furtheé hearing on Octo~
ber 12, it appears still to be the pasition of the
Ga’p:..z that he is in compilance with the Court's osder,
snd that the Coqtt should accordingly not impose on him
either imprisonment to compel further steps im c;upllsnce
with the Court's order, or the fines which were set forth
;n the Court’s order of September 28 to be lppooed on the
Governor in the event that he did Qét cease hig contemptuous
eonduct, The Governor diq ot present any evidence of
what specific asctions he bhad taken at either hearing.
Counsel for Meredith at the hearing on September
38 opposed giving Goversor Barnett any additional time
4n which to purge himself, At the hearing on October
12 pleintiff’s counsel represented to the Court that they
aid sot believe that the Goversor had puréed himself
ofihlo contempt, and that the Court should ‘ccot&ing!y
impose at that time the nunctiqa of llpzlsonmegt on
the Govctnoi. Counsel did mot, however, iatroduce any
evidence in support of their position, and did mot
specify what further steps the Governor should be
eompelled to take, '
At the Besrings on October 2 and October 12,
counsel 19: the United States represented t; the

" Coust that the Governos had complied st lesst in part
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-!f;ffh;roté;;;-oé t‘; éoﬁ;t.iy éc;.ta‘ his intexference
with the sdaission and sttendance of Mecedith st the
Ualictuity.f Accordingly, counsel stated that they
844 mot belicve that the cngt should now order the
!-;éli;aioat of the Govermor, but that the Court should
z-i&ie the u‘action of the fipes which the Court stated
would zum egsinst the Governor in the event that he had
lﬁt purged himself by Octodber 2,

The basis for the position of the United
Stgl :n that imprisonment of the Govermor would sot
sesve & tc-edic{_putpose at that time since bis inter-

ference with the Court’s order had ceased, On the

 other hand, the United States believed that since the

Governor had mot fully purged himself, the Court
should levy upon him the sanction which the Courzt stated

. in 1ts order of September 283 would be imposed -~ that

is, a fine of $10,000 per day, This fine would be |

imposed decause of his past failure to purge himself,

snd not for futﬁtc coercive purpésea such as would be

secessary to Justify the imposition of inpriooh-ent.
The position of the Goverament was restated

in 4its memorandum of October 15, Assertions of

fact made by the Governaent were contradicted by

couilcl for the Governor in their memoraadum of

. October 18, and on October 24, counsel for the Govern=-

ment zepresented again to the Court that the factual
sssections made by counsel for the Government

is court and in the memorandum of October 15 were
océﬁtétc; and that any denials or coatradictory ssser-

tions of fact made by counsel for the Governor were

i!t&‘ut !buadsflon. Again, however, mo evidence on
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say of the controverted issues of fact was lnttodéeed
for the benmefit of Court, WNo zesponse has deen filed

by counsel for the Governor to the October 34 semorandua

#41ed by the United States,

i At this stage of the proceedings, the parties
are in dispute es to whether the Governor is or
is mot In compliance with the orders of the Court
88 to whether the sanction of the fines imposed on the
Governor by the order of the Court of September
ziﬁph.nld or should not be put into effect; and as to
whether it 1s an sppropriate coercive step for tﬁe
future now to commit the Govermor to the custody of
the Attorney General until he takes further steps
to purge himself of his contempt., A fundamental
difficulty on the present record before the Court
is the necessity of determining what further steps
should be required of the Governor when the Court is
sot informed as to precisely what he has and has
sot done to comply thus far with the Court's o:dero.
The Court is without an adequate factual record upon
which to base its deteknin&tion.a. to which of several
possible courses it .hou1Q~£ollow. In addition, the
Court 18 without the assistance of an adequate factual
gecord upon which to make a detetninstion whethers
erininal conteampt proceedings should or should not be
4dmposed on the Governor for his conduct in the past,

' Upon the basis of the conflicting repre~
sentations made by counuellfo: the Governor to the

Court, and such facts as are available to the Govermment,
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we tdho:c to tto zecommendations made to the Coutt
lt thc lc.:iag on 0¢tobot 12 and in the memorsndum sad
ptopo.ed o:de: -uhnlttcd ‘on October 15,

Nevertheless, meither the Court mor the

Gtto:-ont has available at present a complete

‘ICItunl toco:d upon which to base its deto:ninat!onl.-

This !c slso true of counsel for the plsintif!. Con-~
flicting factual sssertions have been made to.the

Court, Neither the Court mor the United States presently

- knows what, 1f any, instructions have in fact been

giginf§y the Governor to state officials with respect
to the continuéd attendance of Meredith at the University,
In addition, within tke past week, the
factual situation has agsin bdeen changed by the state
highway patrol being made availabdle, under
terns and circumstances that are not clear, to maintain
1aw end order at the University of liississippi,
It is 8 matter of great public interest and
national importance that whatever disposition is made
of the pending charges against the Governor be accom~
plished upon the basis of as full a factual picture as
possible. This 1s true not only as to the detecmination
to de made by.the Court, but also :‘ to the recommenda-
tions-to the Court which are to be made by the Government
is tho‘c:etcine of its grave responsibilities as samicus

gurise,
" Aecordingly, we recommend to the Court that

it sppoint s master, in accordance with the procedure

followed in the Shipp case, outlined in our -e-ortndu--

as
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of October 15, to t.kg whatever evidence the United
States, the plaintiff, and the Governor may wish to
present oa his eo-pliincc with the orders of the Courtg
his arrangements with the United States for ;uch com-
p@iiﬁotinfhe instructions given by him to the state hlghvcy
’dfial and other state officiaslsg the conduct of the
state law enforcement officials on Sthepbet.ad and
since that date; snd his future intentions,
We believe that this course will best serve
‘the vindication of the dignity of the Court, the
€ aat‘iﬁ‘:ilite:elt»in careful resolution of a dispute
detween the Unit;d States and tiae Chief Executive
Officer of one of the states, and the interest of tke
plaintiff in the effective realization of his consti-
tutional rights. It will unavoidabiy mean further
delay before the Court ecan resolve the issues before
it. In the past such delay would have defested the
orders of the Court, which to be fully effective,
gequired Meredith's admission and attendance at the
University this semester, But that hes been accomplished,
The Governor has cessed overt interference with
Neredith's attendance, Purther interference has been
enjoined by the Court's preliminary injunction issued
. October 19, The state law enforcement officials
sppear again to be available to onfo;ce law and order
on the University campus, Some" disciplinacy action hsg been
and 1is being taken sgainst University students responsibdle
for continued demonstrations on the éanpun. And :Qderal

msrshals and the military have insured the plaintiff’s
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continued sttendance at the University aad qu eoatinue
to do so as long as is necessary. Under these cir- '
cumstances we believe the advantages of a complete
factual record significantly outweigh the disadvastages
c{f?ietﬁi:.dolay in ruling on the contempt action

ntﬁfait the Governor,

Respectfully subdmitted,

3‘ PO Burke Hazshall
4 Assistant Attorney General
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' CERTIFICATE OF SERVICE
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I hereby certify that a copy of the foregoing
sﬁfple-cntil Memorandum on Bebalf of tﬁo’ﬂaited st|tc-
tijx?!?q_icat by Airmail, postage prepsid, to each of
tlf%gélioviig attorneys 1isted below, st the address
léﬁic;todg

Thomas H, Watkins, Esq.
Suite 800, Plazs Building
Jackson, Nississippi

, John C, Satterfield, Esq.
di s- 340 Pirst National Bank Building
Jackson, Mississippi

Charles Clesrk, Eeq,
P, O, Box 1046
Jackson, Nississippi

' Gazner W, Green, Sr., RBsq,
* 800 EBlectric Building
: Jackson, uiclinlippi

Sonorable Joe T. Patterson

Attorney General, State of
Niesissippi

Jackson, Mississippi

Constance B, Motley, Esq.
10 Columbdbus Circle
New York, New York
Re Jess Brown, Esq,

1105=-1/2 Washington Street
VYicksburg, Mississippi

Dated this 3rd day of November, 1962, -

————
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