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CHARLES DICKSON FAIR, ot al,

UNITED STATES OF AMERICA,
. Amicus Curiae and Petitioner,

; versus
: STATE OF MISSISSIPPI; ROSS R. BARNETT,
| m‘&’hudMPn-'or-T-

of Lafayette County, individually; J. ROBERT

:,IIJ’OY. Sheriff of Hinds County, nnd J. W.

. PFORD, Sheriff of Lafayette County, individually;
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City of Saclfh, and JAMES D. JONES, Chief of
Police of the City of Oxford, individually; WAL-

TON SMITH, Censtable of the City of Oxford,
Defeadants.

(October 19, 1962)

ORDER AND JUDGMENT ON THE MOTION OF
THE STATE OF MISSISSIPPI TO DISSOLVE THE
TEMPORARY RESTRAINING ORDER OF SEPTEM-
BER 25, 1962, TO DISMISS THE CONTEMPT PRO-
CEEDINGS AGAINST ROSS R. BARNEIT and
PAUL B. JOHNSON, JR.,, and ORDER AND JUDG-
MENT ON MOTION OF APPELLANT and UNITED
STATES OF AMERICA, AMICUS CURIAE, PETI-
TIONER, FOR PRELIMINARY INJUNCTION.

.This mastiter came on for hearing on October 12, 1962,
pursuant to an order to show cause why a preliminary in-
function should not be granted against the named Respond-
ents, and on a motion subsequently filed by the State of
Mississippi to disnolve the temporary restraining order en-
fered by this Court on September 23, 1962, and to dismiss
the pending contempt proceedings which had resulted in
8 judgment of this Court finding respondent, Ross R. Bar-
mett, guilty of civil contempt. The United States, Amicus
Curiae, by designation of the Court, as petitioner hetein,

named all of the ts whose names are incl in
the caption of this ordgp t named same
not all of the sal did not name the State
of Mississippl as a perty.

¢
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Petitioners introduced oral testimony and documentary
evidence which fully sustained the allegations of the peti-
tion. ‘Respondents all appeared by counsel. Neither the
State of Mississippi nor any other respondent made any
factual showing in an effort to contradict the allegations
of fact or the testimony tendered on behalf of petitioners
supporting said allegations. The respondents contend that
these petitions for injunction, as well as the petitions for
temporary restraining order against the parties herein
named undertook to make additional parties in an equity
cause on appeal, as to which none of said parties had bad
an opportunity to contest the judgment of the trial court
or the judgment of this Court which resulted in the in-
junction of July 28, 1962. Those judgments required the
defendants in the original complaint, the administrative of-
ficials and the Board of Trustees of the University of Mis-
sissippi to admit James H. Meredith as a student and to
permit his continued attendance as a student on the same
basis as all other students.

The posture of this case at the time these motions for
preliminsry injunction and the accompanying motions for
temporary restraining order were filed, is that this Court
bad issued its injunction, above referred to, probibiting the
officials of the University and the Trustees of the State
Institutions of Higher Learning of the State of Mississippi
from interfering with the admission of James H. Meredith
and his continuance as a student in the University of Mis-

sissippi, and also prohibiting certain of ) now
pon, it was al-

csedings against the said Mevedith; yhert
leged in the petition of the United States, the State of

Mississippl, through its official state pelicy, pursuant to
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& James H. Meredith v. Charles Dickson Fair, et al.

actions of its ture, and through the actions of its
‘Governor by proclamation, and all of the other respond-
ents, were then engaged in actively frustrating the execu-
tion of this Court’s injunction against the officials of the
University. These proceedings, therefore, are purely an-
cillary to the original lawsuit, and this Court has ample
power to proceed against any party, including the State of
Mississippi, which is shown to be engaged in a wilful, in-
tentional effort to frustrate this Court's injunction.

The motion to dissolve the restraining order and the mo-
tion to dismiss the contempt proceedings by the Respond-
ents are, therefore, DENIED. ,

The ruling just stated equally disposes of the contention
made by the respondents that this Court is now powerless
‘to issue the preliminary injunction. We, therefore, hold
that the Court has the power to issue this injunction against
the persons not previously named as defendants in the main
suit to prevent their active interference with this Court’s
prior injunctions.

The evidence adduced before this Court, neither attacked

by respondents nor contended by them to be legally insuf-

ficient to warrant the granting of the relief sought, estab-
lishes the following facts:

The State of Mississippi, Ross R. Barnett, Governor of

. Pattggon, Attorney General of Migsi
sippi; T. B. Birdsong, f{lialesioner of Public Safety of

" Mississippi; Paul G. Al District Attorney of Hinds
County; William R. Lamb, District Attorney of Lafayette
County; J. Robert Gilfoy, Sherif of Hinds County; § W.

Fair,

Ford, Sheriff of Lafayette County; William D. Rayfield,
Chief of Police of the City of Jackson; James D. Jones,
Chief of Police of the City of Oxford; Walton Smith, Con-
stable of the City of Oxford, threaten to implement and en-
force, unless restrained by order of this Court, the pro-
visions of a Resolution of Interposition adopted by the Mis-
sissippi Legislature, the provisions of Section 4085.3 of the
Mississippi Code, and a Proclamation of Ross H. Barnett
invoking the doctrine of interposition with respect to the
enforcement of the orders of this Court in this case; that

" Paul G. Alexander has instituted two criminal prosecutions

against James Howard Meredith on account of the efforts
of James Howard Meredith to enroll in the University of
Mississippi pursuant to the orders of this Court. On Sep-
tember 28, 1962, James H. Meredith was tried in absentia
by the Justice of the Peace of Hinds County, Mississippi,
and convicted on the charge by Paul Alexander that Mere-
dith had falsely secured registration as a voter of Hinds
County, when he was in fact a resident of Attalla County,
and for which he was assessed a penalty of imprisonment
for one year and a fine of $300. On September 20, 1962
James Howard Meredith, while seeking to enroll at the
University of Mississippi in Oxford, Mississippi, pursuant
to the orders of this Court, was served with a writ of in-
junction issued by the Chancery Court of Lafayette Coun-
ty, Mississippi, at the instance of Ross R. Barnett, enjoining
James Howard Meredith from applying to or attending the
University of Mississippi, and to which Meredith and his
attorneys are required to show cause on fy 4th day of
November, 1962, why this injunction imot be made
permanent. On September 20, 1962, T Bamnett, the

. Governor of the State of Mississippi seeured an injunction

in the Chancery Court of Hinds County against Meredith
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and his attorngil} joining them from proceeding to secure
the registratioff, admission and continued attendance of
Meredith as a student at the University of Mississippi to
which Meredith has been ordered to show cause on the
fourth Monday in October, 1962, why the injunction should
not continue. Likewise on September 20, 1962, an applica-
tion of Ross R. Barnett, Governor of the State of Mississippi,
the Chancery Court of Hinds County issued an injunction
against the Board of Trustees of the State Institutions of
Higher Learning enjoining it from admitting Meredith to
the University of Mississippi. On September 20, 1962, the
State of Mississippi enacted Senate Bill 1501, the effect of
which is to punish James Howard Meredith should he seek
enrollment in the University of Mississippi; that on Octo-
ber 3 and 5, 1962, respectively, the House and Senate of the
Mississippi Legislature adopted House Concurrent Resolu-
tion No. 18, calling for the redress of grievances, including
the removal of Meredith from the University, removal of
~ all Federal Marshals and troops; that on September 28,
- 1963, House Bill #2, Laws of Mississippi, 1962, Extraordi-
pary Session, was enacted, providing that all acts, words
and conduct performed by any state officer in keeping Mis-
sissippi Institutions of Higher Learning segregated are
adopted as the Acts of the sovereign state of Mississippi
and not the acts of such individuals; that the effect of the
conduct of the defendants herein named in implementing
the policy of the State of Mississippi as proclaimed by Ross
'R Barnett will necessarily be to prevent the carryisg out
of the orders of this Conrt and of the District Court for the
Southern Distri iis i; and that the acts anfron-
duct of the defendanth’ § in the petition will cause
gmmediate and irreparable in to the appellant Mere-
dith and to the United States consisting of the impairment
¢

of the integrity of its judicial processes, the obstruction of
the due administration of justice, and the deprivation of
rights under the Constitution and laws of the United States
unless prevented by an order of the Court. '

IT IS NOW THEREFORE ORDERED that the State of
Mississippi, Ross R. Barnett, Joe T. Patterson, T. B. Bird-
song, Paul G. Alexander, William R. Lamb, J. Robert Gil-
foy, J. W. Ford, William D. Rayfield, James D. Jones, Wal-
ton Smith, their agents, employees, officers, successors, and
all persons in active concert or participation with them who
shall receive actual notice of this injunction by personal
service or otherwise, be enjoined until the further order
of this Court from: -

L Arresting, attempting to arrest, prosecuting or in-
stituting any prosecution against James Howard Meredith
under any statute, ordinance, rule or regulation whatever,
on account of his attending, or seeking to attend, the Uni-
versity of Mississippi; without limiting the generality of
the foregoing, this shall include:

(a) Proceeding to arrest the appellant pursu-
ant to the conviction of appellant on September 20,
mmthgaseofStateofMississippi v. Mere-
dith, Case No. 15-242, filed May 28, 1062, in the
Justice of the Peace Court, Fifth Supervisors Dis-
trict of Hinds County, Mississippi, and from tak-
ing any action to enforce the j ¢ of convic-

(b) Proceeding with the prosecution of appel-
lant in State of Mississippi v. Meredith, Case No.
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© 16-307, filed 14, 1962, charging appel-
lant with a Ay and alleging that he falsely se-
cured his stration as a voter in Hinds County.

_ (c) Commencing any other prosecutions or
taking any action or doing any act to further prose-
cute the appellant for allegedly securing his regis-
tration as a voter in Hinds County.

2. Instituting or proceeding further in any civil action
against James Howard Meredith or any other persons on
sccount of James Howard Meredith’s enrolling or seeking
to enroll or attending the University of Mississippi; with-
out limiting the generality of the foregoing this includes:

(a) Taking any action or doing any act to en-
force or serve the injunction order obtained on
the 20th day of September, 1962, in the Chancery
Court of Hinds County, Mississippi, by the Gov-
ernor of the State of Mississippi, Ross R. Bamett,
against the appellant and his attorneys in the case
of State of Mississippi, ex rel, Ross Barnett v. Mere-
dith, Complaint No. 62,000 filed September 20,
1962

(b) Taking any action or doing any act to en-
force or serve the injunction order obtained by
the Governor of the State of Mississippi in the
Chancery Court of Lafayette County, Mississipply
against the appellant his attorneys in the ¢
of State of Mississipglise yel. Ross R. Barnett v.9

20, 1962.
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(¢) Taking any action or doing any act to serve
or enforce the injunction issued against the ap-
pellee Board of Trustees of State Institutions of
Higher Learning by the Chancery Court of Hinds
County on September 20, 1962, upon the applica-
tion of Ross R. Barnett, Governor of the State of
Mississippi.

(d) Taking any action or doing any act to se-
cure any further or additional state court injunc-
tions against the appellant, his attorneys, the
Board of Trustees of State Institutions of Higher
Learning, or any official of the University of Mis-
sissippi which are designed to or which have the
effect of interfering with the continued attendance

" of appellant as a student at the University of Mis-

sissippi. -

3. Injuring, harassing, threatening or intimidating James
Howard Meredith in any other way or by any other means
on account of his attending or seeking to attend the Uni-

ity of Mississippi;

4. Interfering with or obstructing by any means or in
any manner the performance of obligations or the enjoy-
ment of rights under this Court’s order of July 28, 1962,
and the order of the United States District Court for the
Southern District of Mississippi entered Scptember 13, 1962,
in this action, and ,

8. Interfenngthhorobstructmg.th .
mtorotherwise,anyotﬁeeroragentﬂ ¢ Uni

. 'htbeperformaneeofdutwsmemnechon;wxﬂ:them-
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forcement of, tion of obstruction to, the
orders entered is Court and the District Court for the
Southern District of Mississippi relating to the enroliment
mdauendaneeot!JamesHowardMeredith at the Univer-
_dtyduisdsippi;orarrsﬁng,prosecuﬁngorpunishing

nchotﬁceroragentonaccountofhisperiomingorsee_k-
hgtoper!ormsuchduty.

DATED: October 18th, 1962.
/s/ ELBERT P. TUTTLE

Chief Judge, United States
Court of Appeals, Fifth Circuit

-~ -

/s/ RICHARD T. RIVES
United States Circuit Judge

/s/ WARREN L. JONES
United States Circuit Judge

/s/ JOHN R. BROWN
United States Circuit Judge

/a/ JOHN MINOR WISDOM
United States Circuit Judge

ENTER FOR THE COURT

/s/ ELBERT P. TUTTLE
Chief Judge, United States
Court of Appeals, Fifth Cipcuit
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James H. Meredith v.

CIBCUITIUDGESGEWINandBEIL
- emcurringinpartanddisenﬁnginpart:

With all deference to our pbrothers, and realizing that it
fnvolves for each of us a matter of judgment, we would
make our injunction the mandate of this court and forward
it to the United States District Court for the Southern Dis-
trict of Mississippi, there to be made the judgment of that
court, and to be supervised and enforced along with our
injunction of July 28, 1962 which was entered by that court
on September 13, 1962 pursuant to our mandate. Our ap-
pellate jurisdiction would continue but the remand should
tend to restore normalcy in Mississippi, and would comport
with good judicial administration under the ci

Of course, we should retain the contempt proceedings
pow pending against Governor Barnett and Lieutenant
Governor Johnson for final disposition but such retention
in no way militates against remand. The Governor and
Lieutenant Governor must yield in order to purge them-
selves of contempt. They must yield also to preserve the
integrity of the judicial process, the Federal Constitution
and their oaths of office pursuant thereto:

United States and of the several States, shall be
boundbyOathorAtﬁrmaﬁontompportthi:Con-
gtitution; . . .» Article 6, Clause 3
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We have from a procedural and sub-
stantive point of , a8 to the joinder of the State of
Mississippi as a party. We would dissolve the temporary
restraining order as to the State of Mississippi and would
not include the State of Mississippi in the preliminary
Injunction. U. S. Const. Art. ITI, § 2, par. 2 and the 1ith

Amendment.
7Weeoncur'intheorderofﬂmmajorityn'veinthis‘re- ?
spect.
/8/ WALTER P. GEWIN '
/8/ GRIFFIN B. BELL

U. 8. Circuit Judges
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